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Supreme Court of the United States

Justice Souter concurred in part and concurred in
judgment and filed opinion, in which Justice Kennedy
joined.
Justice Scalia concurred in judgment and filed opinion.

CI'IY OF LITTLETON, COLORADO, Petitioner,
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Z.J. GIFTS D-4, L.L.C., a Limited Liability
Company, dba Christal's.
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For an "adult business" licensing scheme to
satisfy First Amendment requirements, it is not
enough that licensing scheme provides only
assurance of speedy access to courts for review
of adverse licensing decisions, without also
providing assurance of speedy court decision;
delay in issuing judicial decision, no less than
delay in obtaining access to court, can prevent
license for First Amendment-protected business
from being issued within requisite reasonable
period of time. U.S.C.A. Const.Amend. 1.

Synopsis
Background: Owner of store that sold adult books
brought § 1983 action challenging city's adult business
licensing ordinance as unconstitutional, and seeking
declaratory and injunctive relief, attorney fees and
damages. The United States District Court for the District
of Colorado, Edward W. Nottingham, J., entered
summary judgment in favor of city, and owner appealed.
The Tenth Circuit Court of Appeals, Lucero, Circuit
Judge, 311 F.3d 1220, affirmed in part and reversed in
part. Certiorari was granted.

Holdings: The Supreme Court, Justice Breyer, held that:
for an "adult business" licensing scheme to satisfy First
Amendment requirements, it is not enough that licensing
scheme provides only assurance of speedy access to
courts for review of adverse licensing decisions, without
also providing assurance of speedy court decision; but
(IJ

2

f l where city's "adult business" licensing scheme simply

conditioned operation of adult business on compliance
with neutral and nondiscretionary criteria and did not seek
to censor content, language in ordinance providing for
judicial review of adverse licensing decisions in
accordance with state's ordinary review procedures was
sufficient to satisfy First Amendment requirements.
Reversed.
Justice Stevens concurred in part and concurred in
WESTLAW

Constitutional Law
..-Licenses and Permits in General

53 Cases that cite this headnote

121

Constitutional Law
..-Licenses and Permits in General
Constitutional Law
Content Neutrality
Public Amusement and Entertainment
..-sexually Oriented Entertainment
Where city's "adult business" licensing scheme
simply conditioned operation of adult business
on compliance with neutral and nondiscretionary
criteria and did not seek to censor content,
language in ordinance providing for judicial
review of adverse licensing decisions in
accordance with state's ordinary review
procedures was sufficient to satisfy First
Amendment requirements, as long as courts
remained sensitive to need to prevent First
Amendment harms and administered those
review procedures accordingly; whether courts
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have done so is mauer normaiiy iiL for
case-by-case determination rather than facial
challenge. U.S.C.A. Const.Amend. l.
72 Cases that cite this headnote

[JJ

Constitutional Law
C---Licenses and Permits in General
Where regulation simply conditions operation of
adult business on compliance with neutral and
nondiscretionary criteria and does not seek to
censor content, adult business is not entitled
under First Amendment to unusually speedy
judicial decision, of the Freedman type, on
adverse
licensing
decision.
U.S.C.A.
Const.Amend. l.
46 Cases that cite this headnote

**2220 Syllabus'
Under petitioner city's "adult business license" ordinance,
the city's decision to deny a license may be appealed to
the state district court pursuant to Colorado Rules of Civil
Procedure. Respondent Z.J. Gifts D-4, L.L.C. (hereinafter
ZJ), opened an adult bookstore in a place not zoned for
adult businesses. Instead of applying for a license, ZJ
filed suit attacking the ordinance as facially
unconstitutional. The Federal District Court rejected ZJ's
claims, but the Tenth Circuit held, as relevant here, that
state law does not assure the constitutionally required
"prompt final judicial decision."
Held: The ordinance meets the First Amendment's
requirement that such a licensing scheme assure prompt
judicial review of an administrative decision denying a
license. Pp. 2222-2226.

(a) The Court rejects the city's claim that its licensing
scheme need only provide prompt access to judicial
review, but not a "prompt judicial determination," of an
applicant's legal claim. The city concedes that Freedman
v. Maryland, 380 U.S. 51, 59, 85 S.Ct. 734, 13 L.Ed.2d
649, in listing constitutionally necessary "safeguards"
applicable to a motion picture censorship statute, spoke of
the need to assure a "prompt final judicial decision," but
adds that Justice O'CONNOR's controlling plurality
WEST LAW

upiuiuu ill Ff'V/ FES, i"nc. v. Dullu.l, 493 U.3. 2iJ, i lG

S.Ct. 596, 107 L.Ed.2d 603, which addressed an adult
business licensing scheme, did not use the word
"decision," instead speaking only of the "possibility of
prompt judicial review," id., at 228, 110 S.Ct. 596
(emphasis added). Justice O'CONNOR's FWIPBS
opinion, however, points out that Freedman 's "judicial
review" safeguard is meant to prevent "undue delay," 493
U.S., at 228, 110 S.Ct. 596, which includes judicial, as
well as administrative, delay. A delay in issuing a judicial
decision, no less than a delay in obtaining access to a
court, can prevenl a license from being "issued within a
reasonable period of time." Ibid. Nothing in the opinion
suggests the contrary. Pp. 2222-2224.
(b) However, the Court accepts the city's claim that
"prompt judicial
Colorado
law satisfies
any
determination" requirement, agreeing that the Court
should modify FWIPBS, withdrawing its implication that
Freedman's special judicial review rules-e.g., strict time
limits-apply iu this c.as_e. Colorad<_>' s o_rdir1ary "judicial
review" rules suffice to assure *775 a prompt judicial
decision, as long as the courts remain sensitive to the need
to prevent First Amendment harms and administer
**2221 those procedures accordingly. And whether the
courts do so is a matter normally fit for case-by-case
determination rather than a facial challenge. Four
considerations support this conclusion. First, ordinary
court procedural rules and practices give reviewing courts
judicial tools sufficient to avoid delay-related First
Amendment harm. Indeed, courts may arrange their
schedules to "accelerate" proceedings, and higher cuurls
may grant expedited review. Second, there is no reason to
doubt state judges' willingness to exercise these powers
wisely so as to avoid serious threats of delay-induced
First Amendment harm. And federal remedies would
provide an additional safety valve in the event of any such
problem. Third, the typical First Amendment harm at
issue here differs from that at issue in Freedman,
diminishing the need in the typical case for procedural
rules imposing special decisionmaking time limits. Unlike
in Freedman, this ordinance does not seek to censor
material. And its licensing scheme applies reasonably
objective, nondiscretionary criteria unrelated to the
content of the expressive materials that an adult business
may sell or display. These criteria are simple enough to
apply and their application simple enough to review that
their use is unlikely in practice to suppress totally any
specific item of adult material in the community. And the
criteria's simple objective nature means that in the
ordinary case, judicial review, too, should prove simple,
hence expeditious. Finally, nothing in FWIPBS or
Freedman requires a city or State to place judicial review
safeguards all in the city ordinance that sets forth a
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licensing scheme. Pp. 2224-2226.
311 F.3d 1220, reversed.
BREYER, J., delivered the opinion of the Court, in which
REHNQUIST, C. J., and O'CONNOR, THOMAS, and
GINSBURG, JJ., joined, in which STEVENS, J., joined
as to Parts I and 11-B, and in which SOUTER and
KENNEDY, JJ.,joined except as to Part 11-B. STEVENS,
J., filed an opinion concurring in part and concurring in
the judgment, post, p. 2226. SOUTER, J., filed an
opinion concurring in part and concurring in the
judgment, in which KENNEDY, J., joined, post, p. 2227.
SCALIA, J., filed an opinion concurring in the judgment,
post, p. 2228.

Attorneys and Law Firms

Littleton, Colorado, has enacted an "adult business"
ordinance that requires an "adult bookstore, adult novelty
store *777 or adult video store" to have an "adult business
license." Littleton City Code §§ 3-14-2, 3-14-4 (2003 ),
App. to Brief for Petitioner 13a-20a, 23a. The ordinance
defines "adult business"; it requires an applicant to
provide certain basic information about the business; it
insists upon compliance with local "adult business" (and
other) zoning rules; it lists eight specific circumstances
the presence of which requires the city to deny a license;
and it sets forth time limits (typically amounting to about
40 days) within which city officials must reach a final
licensing decision. §§ 3-14-2, 3-14-3, 3-14-5, 3-14-7,
3-14-8, id., at 13a-30a. The ordinance adds that the final
decision may be "appealed to the [state] district court
pursuant to Colorado rules of civil procedure 106(a)(4)."
§ 3-14-8(B)(3), id., at 30a.

J. Andrew Nathan, Denver, CO, for petitioner.
Douglas R. Cole, for Ohio, et al., as amici curiae, by
special leave of the Court, supporting the petitioner.
Michael W. Gross, Denver, CO, for respondent.
J. Andrew Nathan, Counsel of Record, Heidi J. Hugdahl,
Nathan, Bremer, Dumm & Myers P.C., Denver, CO,
Larry W. Berkowitz, City Attorney, Brad D. Bailey,
Assistant City Attorney, Littleton, CO, Scott D.
Bergthold, Law Office of Scott D. Bergthold, P.L.L.C.,
Chattanooga, TN, for petitioner.
Arthur M. Schwartz, Counsel of Record, Michael W.
Gross, Cindy D. Schwartz, Schwartz & Goldberg, P.C.,
Denver, Colorado, for Respondent.
Opinion
Justice BREYER delivered the opinion of the Court.

*776 In this case we examine a city's "adult business"
licensing ordinance to determine whether it meets the
First Amendment's requirement that such a licensing
scheme assure prompt judicial review of an administrative
decision denying a license. See **2222 FWIPBS, Inc. v.
Dallas, 493 U.S. 215, 110 S.Ct. 596, 107 L.Ed.2d 603
(1990); cf. Freedman v. Maryland, 380 U.S. 51, 85 S.Ct.
734, 13 L.Ed.2d 649 (1965). We conclude that the
ordinance before us, considered on its face, is consistent
with the First Amendment's demands.

WESTLAW

In 1999, the respondent, a company called Z.J. Gifts D-4,
L.L.C. (hereinafter ZJ), opened a store that sells "adult
books" in a place not zoned for adult businesses. Compare
Tr. of Oral Arg. 13 (store "within 500 feet of a church and
day care center") with § 3-14-3(8), App. to Brief for
Petitioner 21 a (forbidding adult businesses at such
locations). Instead of applying for an adult business
license, ZJ brought this lawsuit attacking Littleton's
ordinance as unconstitutional on its face. The Federal
District Court rejected ZJ's claims; but on appeal the
Court of Appeals for the Tenth Circuit accepted two of
them, 311 F.3d 1220, 1224 (2002). The court held that
Colorado law "does not assure that [the city's] license
decisions will be given expedited [judicial] review";
hence it does not assure the "prompt final judicial
decision" that the Constitution demands. Id., at 1238. It
also held unconstitutional another ordinance provision
(not now before us) on the ground that it threatened
lengthy administrative delay-a problem that the city
believes it has cured by amending the ordinance.
Compare id., at 1233-1234, with§ 3-14-7, App. to Brief
for Petitioner 27a-28a, and Brief for Petitioner 3.
Throughout these proceedings, ZJ's store has continued to
operate.
*778 The city has asked this Court to review the Tenth
Circuit's "judicial review" determination, and we granted
certiorari in light of lower court uncertainty on this issue.
Compare, e.g., 311 F.3d, at 1238 (First Amendment
requires prompt judicial determination of license denial);
Nightclubs, Inc. v. Paducah, 202 F.3d 884, 892-893
(C.A.6 2000) (same); Baby Tam & Co. v. las Vegas, 154
F.3d 1097, 1101-1102 (C.A.9 1998) (same); 11126
Baltimore Blvd., Inc. v. Prince George's County, 58 F.3d
988, 998-1001 (C.A.4 1995) (en bane) (same), with Boss
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'":CJptra·, ;nc. v. __,_a . eiben y,- r87- F;-Jd i"25-", r256- i'Z57
(C.A. 11 1999) (Constitution requires only prompt access
to courts); TK's Video, Inc. v. Denton County, 24 F.3d
705, 709 (C.A.5 1994) (same); see also Thomas v.
Chicago Park Dist., 534 U.S. 316, 325-326, 122 S.Ct.
775, 151 L.Ed.2d 783 (2002) (noting a Circuit split); City
News & Novelty, Inc. v. Waukesha, 531 U.S. 278, 281,
121 S.Ct. 743, 148 L.Ed.2d 757 (2001) (same).

II

In FWIPBS, the Court considered the First Amendment's
application to a city ordinance that "regulates sexually
oriented businesses through a scheme incorporating
zoning, licensing, and inspections." 493 U.S., at 220-221,
110 S.Ct. 596. A Court majority held that the ordinance
violated the First Amendment because it did not impose
strict administrative time limits of the kind described in
Freedman. In doing so, three Members of the Court wrote
that "the full procedural protections set forth in Freedman
are not required," but that nonetheless such a licensing
scheme must comply
with
Freedman's "core
policy"-including (I) strict administrative time limits and
(2) (using language somewhat different from Freedman's)

The city of Littleton's claims rest essentially upon two
arguments. First, this Court, in applying the First
Amendment's **2223 procedural requirements to an
"adult business" licensing scheme in FW/PBS, found that
the First Amendment required such a scheme to provide
an applicant with "prompt access" to judicial review of an
administrative denial of the license, but that the First
Amendment did not require assurance of a "prompt
judicial determination" of the applicant's legal claim.
Second, in any event, Colorado law satisfies any "prompt
judicial determination" requirement. We reject the first
argument, but we accept the second.

"the possibility ofprompt judicial review in the event that
the license is erroneously denied." 493 U.S., at 228, 110

A

The city points to the differing linguistic descriptions of
the "judicial review" requirement set forth in these
op1mons. It concedes that Freedman, in listing
constitutionally necessary "safeguards," spoke of the need
to assure a "prompt final judicial decision." 380 U.S., at
59, 85 S.Ct. 734. But it adds that Justice O'CONNOR's
controlling plurality opinion in FW/PBS did not use the
word "decision," instead speaking only of the ''possibility
of prompt judicial **2224 review." 493 U.S., at 228, 110
S.Ct. 596 (emphasis added); see also id., at 229, 110 S.Ct.
596 ("an avenue for prompt judicial review"); id., at 230,
110 S.Ct. 596 ("availability of prompt judicial review").
This difference in language between Freedman and
FW/PBS, says the city, makes a major difference: The
First Amendment, as applied to an "adult business"
licensing scheme, demands only an assurance of speedy
access to the courts, not an assurance of a speedy court
decision.

The city's claim that its licensing scheme need not
provide a "prompt judicial determination" of an
applicant's legal claim rests upon its reading of two of
this Court's cases, Freedman and FWIPBS. In Freedman,
the Court considered the First Amendment's application
to a "motion picture *779 censorship statute"-a statute
that required an " 'owner or lessee' " of a film, prior to
exhibiting a film, to submit the film to the Maryland State
Board of Censors and obtain its approval. 380 U.S., at 52,
and n. 1, 85 S.Ct. 734 (quoting Maryland statute). It said,
"a noncriminal process which requires the prior
submission of a film to a censor avoids constitutional
infirmity only if it takes place under procedural
safeguards designed to obviate the dangers of a
censorship system." Id., at 58, 85 S.Ct. 734. The Court
added that those safeguards must include (I) strict time
limits leading to a speedy administrative decision and
minimizing any "prior restraint"-type effects, (2) burden
of proof rules favoring speech, and (3) (using language
relevant here) a "procedure" that will "assure a prompt
final judicial decision, to minimize the deterrent effect of
an interim and possibly erroneous denial of a license." Id.,
at 58-59, 85 S.Ct. 734 (emphasis added).
WES TLAW

S.Ct. 596 (opinion of O'CONNOR, J.) (emphasis added).
Three other Members of the Court wrote that all
Freedman'ssss safeguards should apply, including
Freedman's requirement that "a prompt judicial
determination must he availahle." 491 lJ.S., at 219, 110
S.Ct. 596 (Brennan, J., concurring in judgment). Three
Members of the Court wrote in dissent that Freedman's
requirements *780 did not apply at all. See 493 U.S., at
244-245, 110 S.Ct. 596 (White, J., joined by
REHNQUIST, C. J., concurring in pa1t and dissenting in
part); id., at 250, 110 S.Ct. 596 (SCALIA, J., concurring
in part and dissenting in part).

111 In our view, however, the city's argument makes too
much of too little. While Justice O'CONNOR's FWIPBS
plurality opinion makes clear that only Freedman's
"core" requirements apply in the context of "adult
business" licensing schemes, it does not purport radically
to alter the nature of those "core" requirements. To the
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contrary, the opinion, immediately prior to its reference to
the "judicial review" safeguard, says:
"The core policy underlying Freedman is that the
license for a First Amendment-protected business must
be issued within a reasonable period of time, because
undue delay results in the unconstitutional suppression
of protected speech. Thus, the first two [Freedman}
safeguards are essential .... " 493 U.S., at 228, 110 S.Ct.
596.
*781 These words, pointing out that Freedman's "judicial
review" safeguard is meant to prevent "undue delay," 493
U.S., at 228, 110 S.Ct. 596, include judicial, as well as
administrative, delay. A delay in issuing a judicial
decision, no less than a delay in obtaining access to a
court, can prevent a license from being "issued within a
reasonable period of time." Ibid. Nothing in the opinion
suggests the contrary. Thus we read that opinion's
reference to "prompt judicial review," together with the
similar reference in Justice Brennan's separate opinion
Goined by two other Justices), see id., at 239, 110 S.Ct.
596, as encompassing a prompt judicial decision. And we
reject the city's arguments to the contrary.

B
121

We find the second argument more convincing. In
effect that argument concedes the constitutional
importance of assuring a "prompt" judicial decision. It
concedes as well that the Court, illustrating what it meant
by "prompt" in Freedman, there set forth a "model" that
involved a "hearing one day after joinder of issue" and a
"decision within two days after tennination of the
hearing." 380 U.S., at 60, 85 S.Ct. 734. But the city says
that here the First Amendment nonetheless does not
require it to impose 2- or 3-day time limits; the First
Amendment does not require special "adult business"
judicial review rules; and the First Amendment does not
insist that Littleton write detailed judicial review rules
into the ordinance itself. In sum, Colorado's ordinary
"judicial review" rules offer adequate assurance, not only
that access to the courts can be promptly obtained, but
also that a judicial decision will be promptly forthcoming.
Littleton, in effect, argues that we should modify
FWIPBS, withdrawing its implication that Freedman's
special judicial review rules apply in this case. And we
accept that argument. In our view, Colorado's ordinary
judicial review procedures suffice as long as the courts
remain sensitive to the need to prevent First Amendment
harms and administer *782 those procedures accordingly.
WES'fLAW

And whether the courts do so is a matter normally fit for
case-by-case determination rather than a facial challenge.
We reach this conclusion for several reasons.
First, ordinary court procedural rules and practices, in
Colorado as elsewhere, **2225 provide reviewing courts
with judicial tools sufficient to avoid delay-related First
Amendment harm . Indeed, where necessary, courts may
arrange their schedules to "accelerate" proceedings. Colo.
Rule Civ. Proc. I 06(a)(4)(VIII) (2003). And higher courts
may quickly review adverse lower court decisions. See,
e.g., Goebel v. Colorado Dept. of Institutions, 764 P.2d
785, 792 (Colo.1988) (en bane) (granting "expedited
review").
Second, we have no reason to doubt the willingness of
Colorado's judges to exercise these powers wisely so as
to avoid serious threats of delay-induced First
Amendment harm. We presume that courts are aware of
the constitutional need to avoid "undue delay result[ing]
in the unconstitutional suppression of protected speech."
FWIPBS, supra, at 228, 110 S.Ct. 596; see also, e.g.,
Schlesinger v. Councilman, 420 U.S. 738, 756, 95 S.Ct.
1300, 43 L.Ed.2d 591 (1975). There is no evidence before
us of any special Colorado court-related problem in this
respect. And were there some such problems, federal
remedies would provide an additional safety valve. See
Rev. Stat.§ 1979,42 U.S.C. § 1983.
Third, the typical First Amendment harm at issue here
differs from that at issue in Freedman, diminishing the
need in the typical case for special procedural rules
imposing special 2- or 3-day decisionmaking time limits.
Freedman considered a Maryland statute that created a
Board of Censors, which had to decide whether a film
was " 'pornographic,' " tended to " 'debase or corrupt
morals,' " and lacked " 'whatever other merits.' " 3 80
U.S., at 52-53, n. 2, 85 S.Ct. 734 (quoting Maryland
statute). If so, it denied the permit and the film could not
be shown. Thus, in Freedman, the Court considered a
scheme with rather subjective standards and where a
denial likely meant complete censorship.
*783 In contrast, the ordinance at issue here does not seek
to censor material. And its licensing scheme applies
reasonably objective, nondiscretionary criteria unrelated
to the content of the expressive materials that an adult
business may sell or display. The ordinance says that an
adult business license "shalf' be denied if the applicant
(1) is underage; (2) provides false information; (3) has
within the prior year had an adult business license
revoked or suspended; (4) has operated an adult business
determined to be a state law "public nuisance" within the
prior year; (5) (if a corporation) is not authorized to do
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business i 1rrhe"State;-("6Yhas otlimeiy patd ·axes, ~e ,
fines, or penalties; (7) has not obtained a sales tax license
(for which zoning compliance is required, see Tr. of Oral
Arg. 16-17); or (8) has been convicted of certain crimes
within the prior five years.§ 3-14-8(A), App. to Brieffor
Petitioner 28a-29a (emphasis added).

in which-judges can n:ach a a ec1s1orrpromptiy in he- - - - ordinary case, while using their judicial power to prevent
significant harm to First Amendment interests where
circumstances require. Of course, those denied licenses in
the future remain free to raise special problems of undue
delay in individual cases as the ordinance is applied.

These objective criteria are simple enough to apply and
their application simple enough to review that their use is
unlikely in practice to suppress totally the presence of any
specific item of adult material in the Littleton community.
Some license applicants will satisfy the criteria even if
others do not; hence the community will likely contain
outlets that sell protected adult material. A supplier of that
material should be able to find outlets; a potential buyer
should be able to find a seller. Nor should zoning
requirements suppress that material, for a constitutional
zoning system seeks to determine where, not whether,
protected adult material can be sold. See Renton v.
Playtime Theatres, Inc., 475 U.S. 41, 46, 106 S.Ct. 925,
89 T•. F.cl.?.cl ?.9 (1986). The upshot is that T.ittleton 's "adult
business" licensing scheme does "not present the grave
'dangers **2226 ofa censorship system.'" FWIPBS, 493
U.S., at 228, 110 S.Ct. 596 (opinion of O'CONNOR, J.)
(quoting Freedman, supra, at 58, 85 S.Ct. 734). And the
simple objective nature of the licensing criteria means that
in the ordinary case, judicial review, too, should prove
simple, hence expeditious. Where that is not so-where, for
exiimple, censorship ofmiiteriiil, iis well iis del!ly *7R4 in
opening an additional outlet, is improperly threatened-the
courts are able to act to prevent that harm.

For these reasons, the judgment of the Tenth Circuit is

Fourth, nothing in FW/PBS or in Freedman requires a city
or a State to place judicial review safeguards all in the
city ordinance that sets forth a licensing scheme.
Freedman itself said: "How or whether Maryland is to
incorporate the required procedural safeguards in the
statutory scheme is, of course, for the State to decide."
380 U.S., at 60, 85 S.Ct. 734. This statement is not
surprising given the fact that many cities and towns lack
the state-law legal authority to impose deadlines on state
courts.
131

These four sets of considerations, taken together,
indicate that Colorado's ordinary rules of judicial review
are adequate-at least for purposes of this facial challenge
to the ordinance. Where (as here and as in FW/PBS) the
regulation simply conditions the operation of an adult
business on compliance with neutral and nondiscretionary
criteria, cf. post, at 2226-2227 (STEVENS, J., concurring
in part and concurring in judgment), and does not seek to
censor content, an adult business is not entitled to an
unusually speedy judicial decision of the Freedman type.
Colorado's rules provide for a flexible system of review

Reversed.

Justice STEVENS, concurring in part and concurring in
the judgment.
There is an important difference between an ordinance
conditioning the operation of a business on compliance
with certain neutral criteria, on the one hand, and an ·
ordinance *785 conditioning the exhibition of a motion
picture on the consent of a censor. The former is an aspect
of the routine operation of a municipal government. The
latter is a species of content-based prior restraint. Cf.
Graffv. Chicago, 9 F.3d 1309, 1330-1333 (C.A.7 1993)
(Flaum, J., concurring).
The First Amendment is, of course, implicated whenever
a city requires a bookstore, a newsstand, a theater, or an
adult business to obtain a license before it can begin to
operate. For that reason, as Justice O'CONNOR
explained in her plurality opinion in FW/PBS, Inc. v.
Dallas, 493 U.S. 215, 226, 110 S.Ct. 596, 107 L.Ed.2d
603 (1990), a licensing scheme for businesses that engage
in First Amendment activity must be accompanied by
adequate procedural safeguards to avert "the possibility
that constitutionally protected speech will be suppressed."
But Justice O'CONNOR's opinion also recognized that
the full complement of safeguards that are necessary in
cases that "present the grave 'dangers of a censorship
system'" are "not required" in the ordinary adult-business
licensing scheme. Id., at 228, 110 S.Ct. 596 (quoting
Freedman v. Maryland, 380 U.S. 51, 58, 85 S.Ct. 734, 13
L.Ed.2d 649 (1965)). In both contexts, "undue delay
results in the unconstitutional suppression **2227 of
protected speech," 493 U.S., at 228, 110 S.Ct. 596, and
FW/PBS therefore requires both that the licensing
decision be made promptly and that there be "the
possibility of prompt judicial review in the event that the
license is erroneously denied," ibid. But application of
neutral licensing criteria is a "ministerial action" that
regulates speech, rather than an exercise of discretionary
judgment that prohibits speech. Id., at 229, 110 S.Ct. 596.
The decision to deny a license for failure to comply with
these neutral criteria is therefore not subject to the
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presumption of invalidity that attaches to the "direct
censorship of particular expressive material." Ibid. Justice
O'CONNOR's opinion accordingly declined to require
that the licensor, like the censor, either bear the burden of
going to court to effect the denial of a license or otherwise
assume responsibility for ensuring *786 a prompt judicial
determination of the validity of its decision. Ibid.
The Court today reinterprets FWIP BS' s references to "
'the possibility of prompt judicial review' " as the
equivalent of Freedman's "prompt judicial decision"
requirement. Ante, at 2223-2224. I fear that this
misinterpretation of FWIPBS may invite other, more
serious misinterpretations with respect to the content of
that requirement. As the Court applies it in this case,
assurance of a " 'prompt' judicial decision" means little
more than assurance of the possibility of a prompt
decision-the same possibility of promptness that is
available whenever a person files suit subject to "ordinary
court procedural rules and practices." Ante, at 2224. That
possibility will generally be sufficient to guard against the
risk of undue delay in obtaining a remedy for the
erroneous application of neutral licensing criteria. But the
mere possibility of promptness is emphatically
insufficient to guard against the dangers of unjustified
suppression of speech presented by a censorship system
of the type at issue in Freedman, and is certainly not what
Freedman meant by " 'prompt' judicial decision."
Justice O'CONNOR's opinion in FWIPBS recognized that
differences between ordinary licensing schemes and
censorship systems warrant imposition of different
procedural protections, including different requirements
with respect to which party must assume the burden of
taking the case to court, as well as the risk of judicial
delay. I would adhere to the views there expressed, and
thus do not join Part II-A of the Court's opinion. I do,
however, join the Court's judgment and Parts I and 11-8
of its opinion.

Justice SOUTER, with whom Justice KENNEDY joins,
concurring in part and concurring in the judgment.
I join the Court's opinion, except for Part II-B. I agree
that this scheme is unlike full-blown censorship, ante, at
2224-2226, so that the ordinance does not need a strict
timetable of *787 the kind required by Freedman v.
Maryland, 380 U.S. 51, 85 S.Ct. 734, 13 L.Ed.2d 649
( 1965), to survive a facial challenge. I write separately to
emphasize that the state procedures that make a prompt
judicial determination possible need to align with a state
judicial practice that provides a prompt disposition in the
state courts. The emphasis matters, because although
Littleton's ordinance is not as suspect as censorship,
WESTLAW

neither is it as innocuous as common zoning. It is a
licensing scheme triggered by the content of expressive
materials to be sold. See Los Angeles v. Alameda Books,
Inc., 535 U.S. 425, 448, 122 S.Ct. 1728, 152 L.Ed.2d 670
(2002) (KENNEDY, J., concurring in judgment) ("These
ordinances are content based, and we should call them
so"); id., at 455-457, 122 S.Ct. 1728 (SOUTER, J.,
dissenting). Because the sellers may be unpopular with
local authorities, **2228 there is a risk of delay in the
licensing and review process. If there is evidence of foot
dragging, immediate judicial intervention will be
required, and judicial oversight or review at any stage of
the proceedings must be expeditious.

Justice SCALIA, concurring in the judgment.
Were the respondent engaged in activity protected by the
First Amendment, I would agree with the Court's
disposition of the question presented by the facts of this
case (though not with all of the Court's reasoning). Such
activity, when subjected to a general permit requirement
unrelated to censorship of content, has no special claim to
priority in the judicial process. The notion that media
corporations have constitutional entitlement to accelerated
judicial review of the denial of zoning variances is absurd.
I do not believe, however, that Z.J. Gifts is engaged in
activity protected by the First Amendment. I adhere to the
view I expressed in FWIPBS, Inc. v. Dallas, 493 U.S. 215,
250, 110 S.Ct. 596, 107 L.Ed.2d 603 (1990) (opinion
concurring in part and dissenting in part): the pandering
of sex is not protected by the First Amendment. "The
Constitution does not require a State or municipality to
permit a business that intentionally specializes in, and
holds itself forth to the public as specializing in, *788
performance or portrayal of sex acts, sexual organs in a
state of arousal, or live human nudity." Id., at 258, 110
S.Ct. 596. This represents the Nation's long
understanding of the First Amendment, recognized and
adopted by this Court's opinion in Ginzburg v. United
States, 383 U.S. 463, 470-471, 86 S.Ct. 942, 16 L.Ed.2d
31 (1966). Littleton's ordinance targets sex-pandering
businesses, see Littleton City Code§ 3-14-2 (2003); to the
extent it could apply to constitutionally protected
expression its excess is not so great as to render it
substantially overbroad and thus subject to facial
invalidation, see FWIPBS, 493 U.S., at 261-262, 110 S.Ct.
596. Since the city of Littleton "could constitutionally
have proscribed the commercial activities that it chose
instead to license, I do not think the details of its licensing
scheme had to comply with First Amendment standards."
Id., at 253, 110 S.Ct. 596.
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Decided May 13, 2002.
Adult businesses brought § 1983 action, challenging city
ordinance prohibiting operation of multiple adult
businesses in single building. The United States District
Court for the Central District of California, Dean D.
Pregerson, J., granted summary judgment for businesses.
City appealed. The Ninth Circuit Court of Appeals,
Michael Daly Hawkins, Circuit Judge, 222 F.3d 719,
affirmed. Certiorari was granted. The Supreme Court,
Justice O' Connor, held that city could reasonably rely on
police department study correlating crime patterns with
concentrations of adult businesses when opposing
businesses' First Amendment challenge.
Reversed and remanded.
Justice Scalia concurred and filed opinion.
Justice Kennedy concurred in judgment and filed opinion.
Justice Souter filed dissenting opinion, in which Justices
Stevens and Ginsburg joined and Justice Breyer joined in
part.

West Headnotes (2)

Constitutional Law
Place, or Manner Restrictions

~Time,

Reducing crime is a substantial government
interest, for purpose of justifying time, place and
manner regulation of speech. U.S.C.A.
WESTL AW

Constitutional Law
effects
Public Amusement and Entertainment
Sexually Oriented Entertainment

~Secondary

ALAMEDA BOOKS, INC., et al.

111

121

City could reasonably rely on police department
study
correlating
crime
patterns
with
concentrations of adult businesses when
opposing First Amendment challenge to
ordinance barring more than one adult
entertainment business in same building, even
though study had focused on single-use
establishments; study fairly supported city's
rationale for ordinance. (Per Justice O'Connor,
with the Chief Justice and two Justices
concurring and one Justice concurring in
judgment). U.S.C.A. Const.Amend. I.
245 Cases that cite this headnote

**1728 *425 Syllabus'
Based on its 1977 study concluding that concentrations of
adult entertainment establishments are associated with
higher crime rates in surrounding communities, petitioner
city enacted an ordinance prohibiting such enterprises
within 1,000 feet of each other or within 500 feet of a
religious institution, school, or public park. Los Angeles
Municipal Code § l2.70(C) (l 978). Because the
ordinance's method of calculating distances created a
loophole permitting the concentration of multiple adult
enterprises in a single structure, the ** 1729 city later
amended the ordinance to prohibit "more than one adult
entertainment business in the same building." § 12.70(C)
(l 983). Respondents, two adult establishments that openly
operate combined bookstores/video arcades in violation of
§ 12.70(C), as amended, sued under 42 U.S.C. § 1983 for
declaratory and injunctive relief, alleging that the
ordinance, on its face, violates the First Amendment.
Finding that the ordinance was not a content-neutral
regulation of speech, the District Court reasoned that
neither the 1977 study nor a report cited in Hart Book
Stores v. Edmisten, a Fourth Circuit case upholding a
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multiple-use adult establishments produce the secondary
effects the city asserted as content-neutral justifications
for ils prohibilion. Subjecting § 12.70(C) to strict
scrutiny, the court granted respondents summary
judgment because it felt the city had not offered evidence
demonstrating that its prohibition was necessary to serve a
compelling government interest. The Ninth Circuit
affirmed on the different ground that, even if the
ordinance were content neutral, the city failed to present
evidence upon which it could reasonably rely to
demonstrate that its regulation of multiple-use
establishments was designed to serve its substantial
interest in reducing crime. The court therefore held the
ordinance invalid under Renton v. Playtime Theatres, Inc.,
475 U.S. 41, 106 S.Ct. 925, 89 L.Ed.2d 29.

Held: The judgment is reversed, and the case is
remanded.
222 F.3d 719, reversed and remanded .
Justice O'CONNOR, joined by THE CHIEF JUSTICE,
Justice SCALIA, and Justice THOMAS, concluded that
Los Angeles may reasonably rely *426 on its 1977 study
to demonstrate that its present him nn m11ltiple-11se Hcl11ll
establishments serves its interest in reducing crime. Pp.
1733-1738.
(a) The 1977 study's central component is a Los Angeles
Police Department report indicating that, from 1965 to
1975, crime rates for, e.g., robbery and prostitution grew
much faster in Hollywood, which had the city's largest
concentration of adult establishments, than in the city as a
whole. The city may reasonably rely on the police
department's conclusions regarding crime patterns to
overcome summary judgment. In finding to the contrary
on the ground that the 1977 study focused on the effect on
crime rates of a concentration of establishments-not a
of operations
within
a
single
concentration
establishment-the Ninth Circuit misunderstood the study's
implications. While the study reveals that areas with high
concentrations of adult establishments are associated with
high crime rates, such areas are also areas with high
concentrations of adult operations, albeit each in separate
establishments. It was therefore consistent with the 1977
study's findings, and thus reasonable, for the city to infer
that reducing the concentration of adult operations in a
neighborhood, whether within separate establishments or
in one large establishment, will reduce crime rates.
Neither the Ninth Circuit nor respondents nor the dissent
provides any reason to question the city's theory. If this
Court were to accept their view, it would effectively
require that the city provide evidence that not only
WESTLAW

suppons-rhe ciarm Tharits- urdinant serves-a
porran·~----government interest, but also does not provide support for
any other approach to serve that interest. Renton
specifically refused to set such a high bar for
municipalities that want to address merely the secondary
effects of protected speech. The Court there held that a
municipality may rely on any evidence that is "reasonably
believed to be relevant" for demonstrating a connection
between speech and a substantial, independent
government interest. 475 U.S., at 51-52, 106 S.Ct. 925.
This is not to say that a municipality can get away with
shoddy data or reasoning. The municipality's evidence
must fairly support its rationale for its ordinance. If
plaintiffs **1730 fail to cast direct doubt on this rationale,
either by demonstrating that the municipality's evidence
does not support its rationale or by furnishing evidence
that disputes the municipality's factual findings, the
municipality meets the Renton standard. If plaintiffs
succeed in casting doubt on a municipality's rationale in
either manner, the burden shifts back to the municipality
to supplement the rer.orcl with eviclence renewing support
for a theory that justifies its ordinance. See, e.g., Erie v.
Pap's A.M, 529 U.S. 277, 298, 120 S.Ct. 1382, 146
L.Ed.2d 265. This case is at a very early stage in this
process. It arrives on a summary judgment motion by
rnsponclt:nls defended only hy complaints that the 1977
study fails to prove that the city's justification for its
ordinance is necessarily *427 correct. Therefore, it must
be concluded that the city, at this stage of the litigation,
has complied with Renton 's evidentiary requirement. Pp.
1733-1738.
(b) The Court need not resolve the parties' dispute over
whether the city can rely on evidence from Hart Book
Stores to overcome summary judgment, nor respondents'
alternative argument that the ordinance is not a time,
place, and manner regulation, but is effectively a ban on
adult video arcades that must be subjected to strict
scrutiny. P. 1738.
Justice KENNEDY concluded that this Court's precedents
may allow Los Angeles to impose its regulation in the
exercise of the zoning authority, and that the city is not, at
least, to be foreclosed by summary judgment. Pp.
1739-1744.
(a) Under Renton v. Playtime Theatres, Inc., 475 U.S. 41,
106 S.Ct. 925, 89 L.Ed.2d 29, if a city can decrease the
crime and blight associated with adult businesses by
exercising its zoning power, and at the same time leave
the quantity and accessibility of speech substantially
undiminished, there is no First Amendment objection,
even if the measure identifies the problem outside the
establishments by reference to the speech inside-that is,
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even if the measure is content based. On the other hand, a
city may not regulate the secondary effects of speech by
suppressing the speech itself. For example, it may not
impose a content-based fee or tax, see Arkansas Writers'
Project, Inc. v. Ragland, 481 U.S. 221, 230, 107 S.Ct.
1722, 95 L.Ed.2d 209, even ifthe government purports to
justify the fee by reference to secondary effects, see
Forsyth County v. Nationalist Movement, 505 U.S. 123,
134-135, 112 S.Ct. 2395, 120 L.Ed.2d 101. That the
ordinance at issue is more a typical land-use restriction
than a law suppressing speech is suggested by the fact that
it is not limited to expressive activities, but extends, e.g.,
to massage parlors, which the city has found to cause the
same undesirable secondary effects; also, it is just one
part of an elaborate web of land-use regulations intended
to promote the social value of the land as a whole without
suppressing some activities or favoring others. Thus, the
ordinance is not so suspect that it must be subjected to the
strict scrutiny that content-based laws demand in other
instances. Rather, it calls for intermediate scrutiny, as
Renton held. Pp. 1739-1741.
(b) Renton 's description of an ordinance similar to Los
Angeles' as "content neutral," 475 U.S., at 48, 106 S.Ct.
925, was something of a fiction. These ordinances are
content based, and should be so described. Nevertheless,
Renton 's central holding is sound. P. 1741.
(c) The necessary rationale for applying intermediate
scrutiny is the promise that zoning ordinances like the one
at issue may reduce the costs of secondary effects without
substantially reducing speech. If two adult businesses are
under the same roof, an ordinance requiring *428 them to
separate will have one of two results: One business will
either move elsewhere or close. The city's premise cannot
be the latter. The premise must be that businesses-even
those that have always been under one roof-will for the
most part disperse rather than shut down, that the quantity
of speech will be substantially **1731 undiminished, and
that total secondary effects will be significantly reduced.
As to whether there is sufficient evidence to support this
proposition, the Court has consistently held that a city
must have latitude to experiment, at least at the outset,
and that very little evidence is required. See, e.g., Renton,
supra, at 51-52, 106 S.Ct. 925. Here, the proposition to be
shown is supported by common experience and a study
showing a correlation between the concentration of adult
establishments and crime. Assuming that the study
supports the city's original dispersal ordinance, most of
the necessary analysis follows. To justify the ordinance at
issue, the city may infer-from its study and from its own
experience-that two adult businesses under the same roof
are no better than two next door, and that knocking down
the wall between the two would not ameliorate any
WES TL AW

undesirable secondary effects of their proximity to one
another. If the city's first ordinance was justified,
therefore, then the second is too. Pp. 1741-1743.
(d) Because these considerations seem well enough
established in common experience and the Court's case
law, the ordinance survives summary judgment. Pp.
1743-1744.
O'CONNOR, J., announced the judgment of the Court
and delivered an opinion, in which REHNQUIST, C.J.,
and SCALIA and THOMAS, JJ., joined. SCALIA, J.,
filed a concurring opinion, post, p. 1738. KENNEDY, J.,
filed an opinion concurring in the judgment, post, p. 1739.
SOUTER, J., filed a dissenting opinion, in which
STEVENS and GINSBURG, JJ., joined, and in which
BREYER, J., joined as to Part II, post, p. 1744.
Attorneys and Law Firms
Michael L. Klekner, Los Angeles, CA, for petitioner.
John H. Weston, Los Angeles, CA, for respondents.
Opinion
*429 Justice O'CONNOR announced the judgment of the
Court and delivered an opinion, in which THE CHIEF
JUSTICE, Justice SCALIA, and Justice THOMAS join.
Los Angeles Municipal Code § 12.70(C) (1983), as
amended, prohibits "the establishment or maintenance of
more than one adult entertainment business in the same
building, structure or portion thereof." Respondents, two
adult establishments that each operated an adult bookstore
and an adult video arcade in the same building, filed a suit
under Rev. Stat. § 1979, 42 U.S.C. § 1983 (1994 ed.,
Supp. V), alleging that § 12.70(C) violates the First
Amendment and seeking declaratory and injunctive relief.
The District Court granted summary judgment to
respondents, finding that the city of Los Angeles'
prohibition was a content-based regulation of speech that
failed strict scrutiny. The Court of Appeals for the Ninth
Circuit affirmed, but on different grounds. It held that,
even if§ 12.70(C) were a content-neutral regulation, the
city failed to demonstrate that the *430 prohibition was
designed to serve a substantial government interest.
Specifically, the Court of Appeals found that the city
failed to present evidence upon which it could reasonably
rely to demonstrate a link between multiple-use adult
establishments and negative secondary effects. Therefore,
the Court of Appeals held the Los Angeles prohibition on
such establishments invalid under Renton v. Playtime
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Theatres. Inc .. 475 U.S. 41, 106 S.Ct. 925, 89 L.Ed.2d 29
(1986), and its precedents interpreting that case. 222 F.3d
719, 723-728 (2000). We reverse and remand. The city of
Los Angeles may reasonably rely on a study it conducted
some years before enacting the present version of §
12.70(C) to demonstrate that its ban on multiple-use adult
establishments serves its interest in reducing crime.

**1732 I

In 1977, the city of Los Angeles conducted a
comprehensive study of adult establishments and
concluded that concentrations of adult businesses are
associated with higher rates of prostitution, robbery,
assaults, and thefts in surrounding communities. See App.
35-162 (Los Angeles Dept. of City Planning, Study of the
Effects of the · Concentration of Adult Entertainment
Establishments in the City of Los Angeles (City Plan
Case No. 26475, City Council File No. 74-4521-S.3, June
1977)). Accordingly, the city enacted an ordinance
prohibiting the establishment, substantial enlargement, or
transfer of ownership of an adult arcade, bookstore,
cabaret, motel, theater, or massage parlor or a place for
sexual encounters within 1,000 feet of another such
enterprise or within 500 feet of any religious institution,
school, or public park. See Los Angeles Municipal Code
§ 12.70(C) (1978).
There is evidence that the intent of the city council when
enacting this prohibition was not only to disperse distinct
adult establishments housed in separate buildings, but also
to disperse distinct adult businesses operated under
common ownership and housed in a single structure. See
*431 App. 29 (Los Angeles Dept. of City Planning,
Amendment-Proposed Ordinance to Prohibit the
Establishment of More than One Adult Entertainment
Business at a Single Location (City Plan Case No. 26475,
City Council File No. 82-0155, Jan. 13, 1983)). The
ordinance the city enacted, however, directed that "[t]he
distance between any two adult entertainment businesses
shall be measured in a straight line .. . from the closest
exterior structural wall of each business." Los Angeles
Municipal Code § 12. 70(D) (1978). Subsequent to
enactment, the city realized that this method of
calculating distances created a loophole permitting the
concentration of multiple adult enterprises in a single
structure.
Concerned that allowing an adult-oriented department
store to replace a strip of adult establishments could
defeat the goal of the original ordinance, the city council
amended § 12.70(C) by adding a prohibition on "the

establishment or maintenance of more than one adult
entertainment business in the same building, structure or
portion thereof." Los Angeles Municipal Code § 12.70(C)
(1983). The amended ordinance defines an "Adult
Entertainment Business" as an adult arcade, bookstore,
cabaret, motel, theater, or massage parlor or a place for
sexual encounters, and notes that each of these enterprises
"shall constitute a separate adult entertainment business
even if operated in conjunction with another adult
entertainment business at the same establishment." §
12.70(B)(l7). The ordinance uses the term "business" to
refer to certain types of goods or services sold in adult
establishments, rather than the establishment itself.
Relevant for purposes of this case are also the ordinance's
definitions of adult bookstores and arcades. An "Adult
Bookstore" is an operation that "has as a substantial
portion of its stock-in-trade and offers for sale" printed
matter and videocassettes that emphasize the depiction of
specified sexual activities. § 12.70(B)(2)(a). An adult
arcade is an · operation where, "for any form of
1.:u11si<lt!raliu11," fivt! ur ft!Wt!r patrons together may view
films or videocassettes * 432 that emphasize the depiction
of specified sexual activities.§ 12.70(B)(l).
Respondents, Alameda Books, Inc., and Highland Books,
lu1.;., arn Lwu a<lu!L tislablishmtinl8 opcruting in Los
Angeles. Neither is located within 1,000 feet of another
adult establishment or 500 feet of any religious
institution, public park, or school. Each establishment
occupies less than 3,000 square feet. Both respondents
rent and sell sexually oriented products, including
videocassettes. Additionally, both provide booths where
patrons can view videocassettes for a fee. Although
respondents are located in different buildings, each
operates its retail sales and rental operations in the same
commercial space in which its video booths are located.
There are no ** 1733 physical distinctions between the
different operations within each establishment and each
establishment has only one entrance. 222 F.3d, at 721.
Respondents concede they are openly operating in
violation of § 12.70(C) of the city's code, as amended.
Brieffor Respondents 7; Brieffor Petitioner 9.
After a city building inspector found in 1995 that
Alameda Books, Inc., was operating both as an adult
bookstore and an adult arcade in violation of the city's
adult zoning regulations, respondents joined as plaintiffs
and sued under 42 U.S.C. § 1983 for declaratory and
injunctive relief to prevent enforcement of the ordinance.
222 F.3d, at 721. At issue in this case is count I of the
complaint, which alleges a facial violation of the First
Amendment. Both the city and respondents filed
cross-motions for summary judgment.

-=-~~~~~~~~~~~~~~~~~~~~~~~~~-
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The District Court for the Central District of California
initially denied both motions on the First Amendment
issues in count I, concluding that there was "a genuine
issue of fact whether the operation of a combination video
rental and video viewing business leads to the harmful
secondary effects associated with a concentration of
separate businesses in a single urban area." App. 255.
After respondents filed a motion for reconsideration,
however, the District *433 Court found that Los Angeles'
prohibition on multiple-use adult establishments was not a
content-neutral regulation of speech. App. to Pet. for Cert.
51. It reasoned that neither the city's 1977 study nor a
report cited in Hart Book Stores v. Edmisten, 612 F.2d
821 (C.A.4 1979) (upholding a North Carolina statute that
also banned multiple-use adult establishments), supported
a reasonable belief that multiple-use adult establishments
produced the secondary effects the city asserted as
content-neutral justifications for its prohibition. App. to
Pet. for Cert. 34-47. Therefore, the District Court
proceeded to subject the Los Angeles ordinance to strict
scrutiny. Because it felt that the city did not offer
evidence to demonstrate that its prohibition is necessary
to serve a compelling government interest, the District
Court granted summary judgment for respondents and
issued a permanent injunction enjoining the enforcement
of the ordinance against respondents. Id., at 51.

merely required that they be distanced from certain
sensitive locations. The ordinance was properly analyzed,
therefore, as a time, place, and manner regulation. Id.. at
46, 106 S.Ct. 925. We next considered whether the
ordinance was content neutral or content based. If the
regulation were content based, it would be considered
presumptively invalid and subject to strict scrutiny. Simon
& Schuster, Inc. v. Members of N. Y. State ** 1734 Crime
Victims Bd., 502 U.S. 105, 115, 118, 112 S.Ct. 501, 116
L.Ed.2d 476 (1991); Arkansas Writers' Project, Inc. v.
Ragland, 481 U.S. 221, 230-231, 107 S.Ct. 1722, 95
L.Ed.2d 209 ( 1987). We held, however, that the Renton
ordinance was aimed not at the content of the films shown
at adult theaters, but rather at the secondary effects of
such theaters on the surrounding community, namely, at
crime rates, property values, and the quality of the city's
neighborhoods. Therefore, the ordinance was deemed
content neutral. Renton, supra, at 47-49, 106 S.Ct. 925.
Finally, given this finding, we stated that the ordinance
would be upheld so long as the city of Renton showed
that its ordinance was designed to serve a substantial
government interest and that reasonable alternative
avenues of communication remained available. 475 U.S.,
at 50, 106 S.Ct. 925. We concluded that Renton had met
this burden, and we upheld its ordinance. ld., at 51-54,
106 S.Ct. 925.

The Court of Appeals for the Ninth Circuit affirmed,
although on different grounds. The Court of Appeals
determined that it did not have to reach the District
Court's decision that the Los Angeles ordinance was
content based because, even if the ordinance were content
neutral, the city failed to present evidence upon which it
could reasonably rely to demonstrate that its regulation of
multiple-use establishments is "designed to serve" the
city's substantial interest in reducing crime. The
challenged ordinance was therefore invalid under Renton,
475 U.S. 41, 106 S.Ct. 925, 89 L.Ed.2d 29. 222 F.3d, at
723-724. We granted certiorari, 532 U.S. 902, 121 S.Ct.
1223, 149 L. Ed.2d 134 (2001 ), to clarify the standard for
determining whether an ordinance serves a substantial
government interest under Renton, supra.

The Court of Appeals applied the same analysis to
evaluate the Los Angeles ordinance challenged in this
case. First, the Court of Appeals found that the Los
Angeles ordinance was not a complete ban on adult
entertainment establishments, but rather a sort of adult
zoning regulation, which Renton considered a time, place,
and manner regulation. 222 F.3d, at 723. The Court of
Appeals turned to the second step of the Renton analysis,
but did not draw any conclusions about whether the Los
Angeles ordinance was content based. It explained that,
even if the Los Angeles ordinance were content neutral,
the city had failed to demonstrate, *435 as required by the
third step of the Renton analysis, that its prohibition on
multiple-use adult establishments was designed to serve
its substantial interest in reducing crime. The Court of
Appeals noted that the primary evidence relied upon by
Los Angeles to demonstrate a link between combination
adult businesses and harmful secondary effects was the
1977 study conducted by the city's planning department.
The Court of Appeals found, however, that the city could
not rely on that study because it did not " 'suppor[t] a
reasonable beliefthat [the] combination [of] businesses ...
produced harmful secondary effects of the type asserted.'
" 222 F.3d, at 724. For similar reasons, the Court of
Appeals also rejected the city's attempt to rely on a report
on health conditions inside adult video arcades described
in Hart Book Stores, supra, a case that upheld a North

II

In Renton v. Playtime Theatres, Inc., supra, this Court
considered the validity of a municipal ordinance that
prohibited any adult movie theater from locating within
1,000 feet of any residential zone, family dwelling,
church, park, *434 or school. Our analysis of the
ordinance proceeded in three steps. First, we found that
the ordinance did not ban adult theaters altogether, but
WESTLAW

© 2017 Thomson Reuters. No claim to original U S Government Works.

5

City of Los Angeles v. Alameda Books, Inc., 535 U.S. 425 (2002)
122 S.Ct. 1728, 152 L.Ed.2d 670, 70 USLW 4369, 30 Media L. Rep. 1769 ...

aro ina statute similar to t le""
challenged in this case.
The central component of the 1977 study is a report on
city crime patterns provided by the Los Angeles Police
Department. That report indicated that, during the period
from 1965 to 1975, certain crime rates grew much faster
in Hollywood, which had the largest concentration of
adult establishments in the city, than in the city of Los
Angeles as a whole. For example, robberies increased 3
times faster and prostitution 15 times faster in Hollywood
than citywide. App. 124-125.
III The 1977 study also contains reports conducted directly
by the staff of the Los Angeles Planning Department that
examine the relationship between adult establishments
and property values. These staff reports, however, are
inconclusive. Not surprisingly, the parties focus their
dispute before this Court on the report by the Los Angeles
Police Department. Because we find that reducing crime
is a substantial government interest and that the police
department report's conclusions regarding crime patterns
may reasonably be relied upon to overcome summary
judgment against *436 the city, we also focus on the
portion of the 1977 study drawn from the police

c1flpntimr.nt rnpnrt.

The Court of Appeals found that the 1977 study did not
reasonably support the inference that a concentration of
adult operations within a single adult establishment
produced greater levels of criminal activity because the
study focused on the **1735 effect that a concentration of
establishments-not a concentration of operations within a
single establishment-had on crime rates. The Court of
Appeals pointed out that the study treated combination
adult bookstore/arcades as single establishments and did
not study the effect of any separate-standing adult
bookstore or arcade. 222 F.3d, at 724.
2

1 1 The

Court of Appeals misunderstood the implications
of the 1977 study. While the study reveals that areas with
high concentrations of adult establishments are associated
with high crime rates, areas with high concentrations of
adult establishments are also areas with high
concentrations of adult operations, albeit each in separate
establishments. It was therefore consistent with the
findings of the 1977 study, and thus reasonable, for Los
Angeles to suppose that a concentration of adult
establishments is correlated with high crime rates because
a concentration of operations in one locale draws, for
example, a greater concentration of adult consumers to
the neighborhood, and a high density of such consumers
either attracts or generates criminal activity. The
assumption behind this theory is that having a number of
WESTLAW

a u l operations 111 one sing e a u t esta is 1men raws
the same dense foot traffic as having a number of distinct
adult establishments in close proximity, much as
minimalls and department stores similarly attract the
crowds of consumers. Brief for Petitioner 28. Under this
view, it is rational for the city to infer that reducing the
concentration of adult operations in a neighborhood,
whether within separate establishments or in one large
establishment, will reduce crime rates.
*437 Neither the Court of Appeals, nor respondents, nor
the dissent provides any reason to question the city's
theory. In particular, they do not offer a competing theory,
let alone data, that explains why the elevated crime rates
in neighborhoods with a concentration of adult
establishments can be attributed entirely to the presence
of permanent walls between, and separate entrances to,
each individual adult operation. While the city certainly
bears the burden of providing evidence that supports a
link between concentrations of adult operations and
asserted secondary effects, it does not bear the burden of
providing evidence that rules out every theory for the link
between concentrations of adult establishments that is
inconsistent with its own.
The error that the Court of /\ppenlfl made if. that it

required the city to prove that its theory about a
concentration of adult operations attracting crowds of
customers, much like a minimall or department store
does, is a necessary consequence of the 1977 study. For
example, the Court of Appeals refused to allow the city to
draw the inference that "the expansion of an adult
bookstore to include an adult arcade would increase"
business activity and "produce the harmful secondary
effects identified in the Study." 222 F.3d, at 726. It
reasoned that such an inference would justify limits on the
inventory of an adult bookstore, not a ban on the
combination of an adult bookstore and an adult arcade.
The Court of Appeals simply replaced the city's
theory-that having many different operations in close
proximity attracts crowds-with its own-that the size of an
operation attracts crowds. If the Court of Appeals' theory
is correct, then inventory limits make more sense. If the
city's theory is correct, then a prohibition on the
combination of businesses makes more sense. Both
theories are consistent with the data in the 1977 study.
The Court of Appeals' analysis, however, implicitly
requires the city to prove that its theory is the only one
that can plausibly explain the data *438 because only in
this manner can the city refute the Court of Appeals'
logic.
Respondents make the same logical error as the Court of
Appeals when they suggest that the city's prohibition on
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multiuse establishments will raise crime rates in certain
neighborhoods because it will * * 1736 force certain adult
businesses to relocate to areas without any other adult
businesses. Respondents' claim assumes that the 1977
study proves that all adult businesses, whether or not they
are located near other adult businesses, generate crime.
This is a plausible reading of the results from the 1977
study, but respondents do not demonstrate that it is a
compelled reading. Nor do they provide evidence that
refutes the city's interpretation of the study, under which
the city's prohibition should on balance reduce crime. If
this Court were nevertheless to accept respondents'
speculation, it would effectively require that the city
provide evidence that not only supports the claim that its
ordinance serves an important government interest, but
also does not provide support for any other approach to
serve that interest.
In Renton, we specifically refused to set such a high bar
for municipalities that want to address merely the
secondary effects of protected speech. We held that a
municipality may rely on any evidence that is "reasonably
believed to be relevant" for demonstrating a connection
between speech and a substantial, independent
government interest. 475 U.S., at 51-52, 106 S.Ct. 925;
see also, e.g., Barnes v. Glen Theatre, Inc., 501 U.S. 560,
584, 111 S.Ct. 2456, 115 L.Ed.2d 504 (1991) (SOUTER,
J., concurring in judgment) (permitting municipality to
use evidence that adult theaters are correlated with
harmful secondary effects to support its claim that nude
dancing is likely to produce the same effects). This is not
to say that a municipality can get away with shoddy data
or reasoning. The municipality's evidence must fairly
support the municipality's rationale for its ordinance. If
plaintiffs fail to cast direct doubt on this rationale, either
by demonstrating that the municipality's *439 evidence
does not support its rationale or by furnishing evidence
that disputes the municipality's factual findings, the
municipality meets the standard set forth in Renton. If
plaintiffs succeed in casting doubt on a municipality's
rationale in either manner, the burden shifts back to the
municipality to supplement the record with evidence
renewing support for a theory that justifies its ordinance.
See, e.g., Erie v. Pap's A.M., 529 U.S. 277, 298, 120 S.Ct.
I 382, 146 L.Ed.2d 265 (2000) (plurality opinion). This
case is at a very early stage in this process. It arrives on a
summary judgment motion by respondents defended only
by complaints that the 1977 study fails to prove that the
city's justification for its ordinance is necessarily correct.
Therefore, we conclude that the city, at this stage of the
litigation, has complied with the evidentiary requirement
in Renton.
Justice SOUTER faults the city for relying on the 1977
WESTLAW

study not because the study fails to support the city's
theory that adult department stores, like adult minimalls,
attract customers and thus crime, but because the city
does not demonstrate that freestanding single-use adult
establishments reduce crime. See post, at 1747-1749
(dissenting opinion). In effect, Justice SOUTER asks the
city to demonstrate, not merely by appeal to common
sense, but also with empirical data, that its ordinance will
successfully lower crime. Our cases have never required
that municipalities make such a showing, certainly not
without actual and convincing evidence from plaintiffs to
the contrary. See, e.g., Barnes, supra, at 583-584, 111
S.Ct. 2456 (SOUTER, J., concurring in judgment). Such a
requirement would go too far in undermining our settled
position that municipalities must be given a " 'reasonable
opportunity to experiment with solutions' "to address the
secondary effects of protected speech. Renton, supra, at
52, 106 S.Ct. 925 (quoting Young v. American Mini
Theatres, Inc. , 427 U.S. 50, 71, 96 S.Ct. 2440, 49 L.Ed.2d
310 ( 1976) (plurality opinion)). A municipality
considering an innovative solution may not have data that
could demonstrate the efficacy of its proposal because
*440 the solution would, by definition, not have been
implemented previously. The city's ordinance banning
multiple-use **1737 adult establishments is such a
solution. Respondents contend that there are no adult
video arcades in Los Angeles County that operate
independently of adult bookstores. See Brief for
Respondents 41. But without such arcades, the city does
not have a treatment group to compare with the control
group of multiple-use adult establishments, and without
such a comparison Justice SOUTER would strike down
the city's ordinance. This leaves the city with no means to
address the secondary effects with which it is concerned.
Our deference to the evidence presented by the city of Los
Angeles is the product of a careful balance between
competing interests. On the one hand, we have an
"obligation to exercise independent judgment when First
Amendment rights are implicated." Turner Broadcasting
System, Inc. v. FCC, 512 U.S. 622, 666, 114 S.Ct. 2445,
129 L.Ed.2d 497 (1994) (plurality opinion); see also
Landmark Communications, Inc. v. Virginia, 435 U.S.
829, 843-844, 98 S.Ct. 1535, 56 L.Ed.2d I (1978). On the
other hand, we must acknowledge that the Los Angeles
City Council is in a better position than the Judiciary to
gather and evaluate data on local problems. See Turner,
supra, at 665-666, 114 S.Ct. 2445; Erie, supra, at
297-298, 120 S.Ct. 1382 (plurality opinion). We are also
guided by the fact that Renton requires that municipal
ordinances receive only intermediate scrutiny if they are
content neutral. 475 U.S., at 48-50, 106 S.Ct. 925. There
is less reason to be concerned that municipalities will use
these ordinances to discriminate against unpopular
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speech. See Erie, supra, at 298-299, 120 S.Ct. 1382.
Justice SOUTER would have us rethink this balance and
indeed the entire Renton framework. In Renton, the Court
distinguished the inquiry into whether a municipal
ordinance is content neutral from the inquiry into whether
it is "designed to serve a substantial government interest
and do not unreasonably limit alternative avenues of
communication." 475 U.S., at 47-54, 106 S.Ct. 925. The
former requires courts to verify that the "predominate
concerns" motivating the *441 ordinance "were with the
secondary effects of adult [speech], and not with the
content of adult [speech]." Id. , at 47, 106 S.Ct. 925
(emphasis deleted) The latter inquiry goes one step further
and asks whether the municipality can demonstrate a
connection between the speech regulated by the ordinance
and the secondary effects that motivated the adoption of
the ordinance. Only at this stage did Renton contemplate
that co_urts would examine evidence concerning regulated
speech and secondary effects. Id. , at 50-52, l 06 S.Ct. 925 .
Justice SOUTF.R would either merge these two inquiries

or move the evidentiary analysis into the inquiry on
content neutrality, and raise the evidentiary bar that a
municipality must pass. His logic is that verifying that the
ordinance actually reduces the secondary effects asserted
would ensure that zoning regulations are not merely
content-based regulations in disguise. See post, at 1746.
We think this proposal unwise. First, none of the paities
request the Court to depart from the Renton framework.
Nor is the proposal fairly encompassed in the question
presented, which focuses on the sorts of evidence upon
which the city may rely to demonstrate that its ordinance
is designed to serve a substantial governmental interest.
Pet. for Cert. i. Second, there is no evidence suggesting
that courts have difficulty determining whether municipal
ordinances are motivated primarily by the content of adult
speech or by its secondary effects without looking to
evidence connecting such speech to the asserted
secondary effects. In this case, the Court of Appeals has
not yet had an opportunity to address the issue, having
assumed for the sake of argument that the city's ordinance
is content neutral. 222 F.3d, at 723. It would be
inappropriate for this Court to reach the question of
content neutrality before permitting the lower court to
pass upon it. Finally, Justice SOUTER does **1738 not
clarify the sort of evidence upon which municipalities
may rely to meet the evidentiary burden he would require.
It is easy to say that courts must demand evidence *442
when "common experience" or "common assumptions"
are incorrect, see post, at 1747, but it is difficult for courts
to know ahead of time whether that condition is met.
Municipalities will, in general, have greater experience
with and understanding of the secondary effects that
WESTLAW

fo low ce1tain protected speec l an wt I t 1e courts. See
Erie, 529 U.S., at 297-298, 120 S.Ct. 1382 (plurality
opinion). For this reason our cases require only that
municipalities rely upon evidence that is " 'reasonably
believed to be relevant' " to the secondary effects that
they seek to address. Id., at 296.

III

The city of Los Angeles argues that its prohibition on
multiuse establishments draws further support from a
study of the poor health conditions in adult video arcades
described in Hart Book Stores, a case that upheld a North
Carolina ordinance similar to that challenged here. See
612 F.2d, at 828-829, n. 9. Respondents argue that the
city cannot rely on evidence from Hart Book Stores
because the city cannot prove it examined that evidence
before it enacted the current version of§ 12.70(C). Brief
for Respondents 21. Respondents note, moreover, that
unsanitary conditions in adult video arcades would persist
regardless of whether arcades were operated in the same
buildings as, say, adult bookstores. Ibid.
We do not, however, need to resolve the parties' dispute
over evidence cited in Hart Book Stores. Unlike the city
of Renton, the city of Los Angeles conducted its own
study of adult businesses. We have concluded that the Los
Angeles study provides evidence to support the city' s
theory that a concentration of adult operations in one
locale attracts crime, and can be reasonably relied upon to
demonstrate that Los Angeles Municipal Code § 12.70(C)
(1983) is designed to promote the city's interest in
reducing crime. Therefore, the city need not present
foreign studies to overcome the summary judgment
against it.
*443 Before concluding, it should be noted that
respondents argue, as an alternative basis to sustain the
Court of Appeals ' judgment, that the Los Angeles
ordinance is not a typical zoning regulation. Rather,
respondents explain, the prohibition on multiuse adult
establishments is effectively a ban on adult video arcades
because no such business exists independently of an adult
bookstore. Brief for Respondents 12-13. Respondents
request that the Court hold that the Los Angeles ordinance
is not a time, place, and manner regulation, and that the
Court subject the ordinance to strict scrutiny. This also
appears to be the theme of Justice KENNEDY's
concurrence. He contends that "[a] city may not assert
that it will reduce secondary effects by reducing speech in
~he s~me proportion." Post, at 1742 (opinion concurring
m Judgment). We consider that unobjectionable
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proposition as simply a refonnulation of the requirement
that an ordinance warrants intennediate scrutiny only if it
is a time, place, and manner regulation and not a ban. The
Court of Appeals held, however, that the city's
prohibition on the combination of adult bookstores and
arcades is not a ban and respondents did not petition for
review of that detennination.
Accordingly, we reverse the Court of Appeals' judgment
granting summary judgment to respondents and remand
the case for further proceedings.
It is so ordered.

Justice SCALIA, concurring.
I join the plurality opinion because I think it represents a
correct application of our jurisprudence concerning
regulation of the "secondary effects" of pornographic
speech. As I have said elsewhere, however, in a case such
as this our First Amendment **1739 traditions make
"secondary effects" analysis quite unnecessary. The
Constitution does not prevent those communities that
wish to do so from regulating, or indeed entirely
suppressing, the business of pandering *444 sex. See, e.g.,
Erie v. Pap's A.M, 529 U.S. 277, 310, 120 S.Ct. 1382,
146 L.Ed.2d 265 (2000) (SCALIA, J., concurring in
judgment); FW/PBS, Inc. v. Dallas, 493 U.S. 215,
256-261, 110 S.Ct. 596, 107 L.Ed.2d 603 (1990)
(SCALIA, J., concurring in part and dissenting in part).

Justice KENNEDY, concurring in the judgment.
Speech can produce tangible consequences. It can change
minds. It can prompt actions. These primary effects
signify the power and the necessity of free speech. Speech
can also cause secondary effects, however, unrelated to
the impact of the speech on its audience. A newspaper
factory may cause pollution, and a billboard may obstruct
a view. These secondary consequences are not always
immune from regulation by zoning laws even though they
are produced by speech.
Municipal governments know that high concentrations of
adult businesses can damage the value and the integrity of
a neighborhood. The damage is measurable; it is all too
real. The law does not require a city to ignore these
WESH AW

consequences if it uses its zoning power in a reasonable
way to ameliorate them without suppressing speech. A
city's "interest in attempting to preserve the quality of
urban life is one that must be accorded high respect."
Young v. American Mini Theatres, Inc., 427 U.S. 50, 71,
96 S.Ct. 2440, 49 L.Ed.2d 310 (1976) (plurality opinion).
The question in this case is whether Los Angeles can seek
to reduce these tangible, adverse consequences by
separating adult speech businesses from one another-even
two businesses that have always been under the same
roof. In my view our precedents may allow the city to
impose its regulation in the exercise of the zoning
authority. The city is not, at least, to be foreclosed by
summary judgment, so I concur in the judgment.
This separate statement seems to me necessary, however,
for two reasons. First, Renton v. Playtime Theatres, lnc.,
475 U.S. 41 , 106 S.Ct. 925 , 89 L.Ed.2d 29 (1986),
described a similar ordinance as "content neutral," arrd I
agree with the dissent that the designation *445 is
imprecise. Second, in my view, the plurality's application
of Renton might constitute a subtle expansion, with which
I do not concur.

In Renton, the Court detennined that while the material
inside adult bookstores and movie theaters is speech, the
consequent sordidness outside is not. The challenge is to
correct the latter while leaving the fonner, as far as
possible, untouched. If a city can decrease the crime and
blight associated with certain speech by the traditional
exercise of its zoning power, and at the same time leave
the quantity and accessibility of the speech substantially
undiminished, there is no First Amendment objection.
This is so even if the measure identifies the problem
outside by reference to the speech inside-that is, even if
the measure is in that sense content based.
On the other hand, a city may not regulate the secondary
effects of speech by suppressing the speech itself. A city
may not, for example, impose a content-based fee or tax.
See Arkansas Writers' Project, Inc. v. Ragland, 481 U.S.
221, 230, 107 S.Ct. 1722, 95 L.Ed.2d 209 (1987)
("[O]fficial scrutiny of the content of publications as the
basis for imposing a tax is entirely incompatible with the
First Amendment's guarantee of freedom of the press").
This is true even if the government purports to justify the
fee by reference to secondary effects. See Forsyth County
v. Nationalist Movement, 505 U.S. 123, 134-135, 112
S.Ct. 2395, 120 L.Ed.2d 101 (1992). Though the
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inference may be inexorable that a city could reduce
secondary effects by reducing speech, this is not a
permissible **1740 strategy. The purpose and effect of a
zoning ordinance must be to reduce secondary effects and
not to reduce speech.
A zoning measure can be consistent with the First
Amendment if it is likely to cause a significant decrease
in secondary effects and a trivial decrease in the quantity
of speech. It is well documented that multiple adult
businesses in close proximity may change the character of
a neighborhood *446 for the worse. Those same
businesses spread across the city may not have the same
deleterious effects. At least in theory, a dispersal
ordinance causes these businesses to separate rather than
to close, so negative externalities are diminished but
speech is not.
The calculus is a familiar one to city planners, for many
enterprises other than adult businesses also cause
undesirable externalities. Factories, for example, may
cause pollution, so a city may seek to reduce the cost of
that externality by restricting factories to areas far from
residential neighborhoods. With careful urban planning a
city in this way may reduce the costs of pollution for
communities, while at the same lime allowing lhe
productive work of the factories to continue. The
challenge is to protect the activity inside while controlling
side effects outside.
Such an ordinance might, like a speech restriction, be
"content based." It might, for example, single out
slaughterhouses for specific zoning treatment, restricting
them to a particularly remote part of town. Without
knowing more, however, one would hardly presume that
because the ordinance is specific to that business, the city
seeks to discriminate against it or help a favored group.
One would presume, rather, that the ordinance targets not
the business but its particular noxious side effects. But cf.
Slaughter-House Cases, 16 Wall. 36, 2 l L.Ed. 394
(1872). The business might well be the city's most valued
enterprise; nevertheless, because of the pollution it
causes, it may warrant special zoning treatment. This sort
of singling out is not impermissible content
discrimination; it is sensible urban planning. Cf. Village
of Euclid v. Ambler Realty Co., 272 U.S. 365, 388, 47
S.Ct. 114, 71 L.Ed. 303 (1926) ("A nuisance may be
merely a right thing in the wrong place,-like a pig in the
parlor instead of the barnyard. If the validity of the
legislative classification for zoning purposes be fairly
debatable, the legislative judgment must be allowed to
control").
*447 True, the First Amendment protects speech and not
WEST LAW

slaughterhouses. But in both contexts, the inference of
impermissible discrimination is not strong. An equally
strong inference is that the ordinance is targeted not at the
activity, but at its side effects. If a zoning ordinance is
directed to the secondary effects of adult speech, the
ordinance does not necessarily constitute impermissible
content discrimination. A zoning law need not be blind to
the secondary effects of adult speech, so long as the
purpose of the law is not to suppress it.
The ordinance at issue in this case is not limited to
expressive activities. It also extends, for example, to
massage parlors, which the city has found to cause similar
secondary effects. See Los Angeles Municipal Code §§
l2.70(B)(8) (1978), 12.70(B)(l7) (1983), 12.70(C)
(l 986), as amended. This ordinance, moreover, is just one
part of an elaborate web of land-use regulations in Los
Angeles, all of which are intended to promote the social
value of the land as a whole without suppressing some
activities or favoring others. See § 12.02 ("The p'urpose of
this article is to consolidate and coordinate all existing
zoning regulations and provisions into one comprehensive
zoning plan ... in order to encourage the most appropriate
use of land ... and to promote the health, safety, and the
general welfare ... "). All this further suggests that the
ordinance is more in lhe nalure of a lypical land-use
restriction and less in the nature of a law suppressing
speech.
**1741 For these reasons, the ordinance is not so suspect
that we must employ the usual rigorous analysis that
content-based laws demand in other instances. The
ordinance may be a covert attack on speech, but we
should not presume it to be so. In the language of our
First Amendment doctrine it calls for intermediate and not
strict scrutiny, as we held in Renton.

*448 II

In Renton, the Court began by noting that a zoning
ordinance is a time, place, or manner restriction. The
Court then proceeded to consider the question whether the
ordinance was "content based." The ordinance "by its
terms [was] designed to prevent crime, protect the city's
retail trade, maintain property values, and generally
protec[t] and preserv[e] the quality of [the city's]
neighborhoods, commercial districts, and the quality of
urban life, not to suppress the expression of unpopular
views." 475 U.S., at 48, I 06 S.Ct. 925 (internal quotation
marks omitted). On this premise, the Court designated the
restriction "content neutral." Ibid.
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The Court appeared to recognize, however, that the
designation was something of a fiction, which, perhaps, is
why it kept the phrase in quotes. After all, whether a
statute is content neutral or content based is something
that can be determined on the face of it; if the statute
describes speech by content then it is content based. And
the ordinance in Renton "treat[ ed] theaters that specialize
in adult films differently from other kinds of theaters."
Id., at 47, 106 S.Ct. 925. The fiction that this sort of
ordinance is content neutral-or "content neutral"-is
perhaps more confusing than helpful, as Justice SOUTER
demonstrates, see post, at 1745 (dissenting opinion). It is
also not a fiction that has commanded our consistent
adherence. See Thomas v. Chicago Park Dist., 534 U.S.
316, 322, and n. 2, 122 S.Ct. 775, 151 L.Ed.2d 783 (2002)
(suggesting that a licensing scheme targeting only those
businesses purveying sexually explicit speech is not
content neutral). These ordinances are content based, and
we should call them so.
Nevertheless, for the reasons discussed above, the central
holding of Renton is sound: A zoning restriction that is
designed to decrease secondary effects and not speech
should be subject to intermediate rather than strict
scrutiny. Generally, the government has no power to
restrict speech based on content, but there are exceptions
to the rule. See Simon & Schuster, Inc. v. Members of
N. Y. State Crime *449 Victims Bd., 502 U.S. 105,
126-127, 112 S.Ct. 501, 116 L.Ed.2d 476 (1991)
(KENNEDY, J., concurring in judgment). And zoning
regulations do not automatically raise the specter of
impermissible content discrimination, even if they are
content based, because they have a prima facie legitimate
purpose: to limit the negative externalities of land use. As
a matter of common experience, these sorts of ordinances
are more like a zoning restriction on slaughterhouses and
less like a tax on unpopular newspapers. The zoning
context provides a built-in legitimate rationale, which
rebuts the usual presumption that content-based
restrictions are unconstitutional. For this reason, we apply
intermediate rather than strict scrutiny.

III

The narrow question presented in this case is whether the
ordinance at issue is invalid "because the city did not
study the negative effects of such combinations of adult
businesses, but rather relied on judicially approved
statutory precedent from other jurisdictions." Pet. for
Cert. i. This question is actually two questions. First, what
proposition does a city need to advance in order to sustain
a secondary-effects ordinance? Second, how much
WES TL AW

evidence is required to support the proposition? The
plurality skips to the second question and gives the
correct answer; but in my view more attention must be
given to the first.
**1742 At the outset, we must identify the claim a city
must make in order to justify a content-based zoning
ordinance. As discussed above, a city must advance some
basis to show that its regulation has the purpose and effect
of suppressing secondary effects, while leaving the
quantity and accessibility of speech substantially intact.
The ordinance may identify the speech based on content,
but only as a shorthand for identifying the secondary
effects outside. A city may not assert that it will reduce
secondary effects by reducing speech in the same
proportion. On this point, I agree with Justice SOUTER.
See post, at 1746. The rationale of *450 the ordinance
must be that it will suppress secondary effects-and not by
suppressing speech.
The plurality's statement of the propos1t1on to be
supported is somewhat different. It suggests that Los
Angeles could reason as follows: (1) "a concentration of
operations in one locale draws ... a greater concentration
of adult consumers to the neighborhood, and a high
density of such consumers either attracts or generates
criminal activity"; (2) "having a number of adult
operations in one single adult establishment draws the
same dense foot traffic as having a number of distinct
adult establishments in close proximity"; (3) "reducing
the concentration of adult operations in a neighborhood,
whether within separate establishments or in one large
establishment, will reduce crime rates." Ante, at 1735.
These propositions all seem reasonable, and the
inferences required to get from one to the next are
sensible. Nevertheless, this syllogism fails to capture an
important part of the inquiry. The plurality's analysis does
not address how speech will fare under the city's
ordinance. As discussed, the necessary rationale for
applying intermediate scrutiny is the promise that zoning
ordinances like this one may reduce the costs of
secondary effects without substantially reducing speech.
For this reason, it does not suffice to say that
inconvenience will reduce demand and fewer patrons will
lead to fewer secondary effects. This reasoning would as
easily justify a content-based tax: Increased prices will
reduce demand, and fewer customers will mean fewer
secondary effects. But a content-based tax may not be
justified in this manner. See Arkansas Writers' Project,
Inc. v. Ragland, 481U .S. 221, 107 S.Ct. 1722, 95 L.Ed.2d
209 (1987); Forsyth County v. Nationalist Movement, 505
U.S. 123, 112 S.Ct. 2395, 120 L.Ed.2d IOI (1992). It is
no trick to reduce secondary effects by reducing speech or
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its audience; but a city may not attack secondary effects
indirectly by attacking speech.
The analysis requires a few more steps. If two adult
businesses are under the same roof, an ordinance
requiring them *451 to separate will have one of two
results: One business will either move elsewhere or close.
The city's premise cannot be the latter. It is true that
cutting adult speech in half would probably reduce
secondary effects proportionately. But again, a promised
proportional reduction does not suffice. Content-based
taxes could achieve that, yet these are impermissible.
The premise, therefore, must be that businesses-even
those that have always been under one roof-will for the
most part disperse rather than shut down. True, this
premise has its own conundrum. As Justice SOUTER
writes, "[t]he city ... claims no interest in the proliferation
of adult establishments." Post, at 1748. The claim,
therefore, must be that' this ordinance will cause two
businesses to split rather than one to close, that the
quantity of speech will be substantially undiminished, and
that total secondary effects will be significantly reduced.
This must be the rationale of a dispersal statute.
Ouly afii.:r i1foulifyiug lhi.: pruposiliou lo bi.: pruvi.:u cau Wt:l
ask the second part of the question presented: is there
sufficient evidence to support the proposition? As to this,
we have consistently held that a city must have latitude to
experiment, at **1743 least at the outset, and that very
little evidence is required. See, e.g., Renton, 475 U.S., at
51-52, 106 S.Ct. 925 ("The First Amendment does not
require a city, before enacting such an ordinance, to
conduct new studies or produce evidence independent of
that already generated by other cities, so long as whatever
evidence the city relies upon is reasonably believed to be
relevant to the problem that the city addresses"); Young,
427 U.S., at 71, 96 S.Ct. 2440 ("[T]he city must be
allowed a reasonable opportunity to experiment with
solutions to admittedly serious problems"); Erie v. Pap's
A.M, 529 U.S. 277, 300-301, 120 S.Ct. 1382, 146
L.Ed.2d 265 (2000) (plurality opinion). As a general
matter, courts should not be in the business of
second-guessing fact-bound empirical assessments of city
planners. See Renton, supra, at 51-52, 106 S.Ct. 925. The
Los Angeles City Council *452 knows the streets of Los
Angeles better than we do. See Turner Broadcasting
System, Inc. v. FCC, 512 U.S. 622, 665-666, 114 S.Ct.
2445, 129 L.Ed.2d 497 (1994); Erie, supra, at 297-298,
120 S.Ct. 1382 (plurality opinion). It is entitled to rely on
that knowledge; and if its inferences appear reasonable,
we should not say there is no basis for its conclusion.
In this case the proposition to be shown is supported by a
WEST LAW

single study and common experience. The city's study
shows a correlation between the concentration of adult
establishments and crime. Two or more adult businesses
in close proximity seem to attract a critical mass of
unsavory characters, and the crime rate may increase as a
result. The city, therefore, sought to disperse these
businesses. Los Angeles Municipal Code § 12.70(C)
(1983), as amended. This original ordinance is not
challenged here, and we may assume that it is
constitutional.
If we assume that the study supports the original
ordinance, then most of the necessary analysis follows.
We may posit that two adult stores next door to each other
attract 100 patrons per day. The two businesses split apart
might attract 49 patrons each. (Two patrons, perhaps, will
be discouraged by the inconvenience of the separation-a
relatively small cost to speech.) On the other hand, the
reduction in secondary effects might be dramatic, because
secondary effects may require a critical mass. Depending
on the economics of vice, 100 potential customers/victims
might attract a coterie of thieves, prostitutes, and other
ne'er-do-wells; yet 49 might attract none at all. If so, a
dispersal ordinance would cause a great reduction in
secondary effects at very small cost to speech. Indeed, the
vi.:ry absi.:uci.: of si.:couuary i.:ffi.:cls mighl iucrnast:l lht:l
audience for the speech; perhaps for every two people
who are discouraged by the inconvenience of two-stop
shopping, another two are encouraged by hospitable
surroundings. In that case, secondary effects might be
eliminated at no cost to *453 speech whatsoever, and both
the city and the speaker will have their interests well
served.
Only one small step remains to justify the ordinance at
issue in this case. The city may next infer-from its study
and from its own experience-that two adult businesses
under the same roof are no better than two next door. The
city could reach the reasonable conclusion that knocking
down the wall between two adult businesses does not
ameliorate any undesirable secondary effects of their
proximity to one another. If the city's first ordinance was
justified, therefore, then the second is too. Dispersing two
adult businesses under one roof is reasonably likely to
cause a substantial reduction in secondary effects while
reducing speech very little.

IV
These propositions are well established in common
experience and in zoning policies that we have already
examined, and for these reasons this ordinance is not
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invalid on its face. If these assumptions **1744 can be
proved unsound at trial, then the ordinance might not
withstand intermediate scrutiny. The ordinance does
however, survive the summary judgment motion that th~
Court of Appeals ordered granted in this case.

Justice SOUTER, with whom Justice STEVENS and
Justice GINSBURG join, and with whom Justice
BREYER joins as to Part II, dissenting.
In 1977, the city of Los Angeles studied sections of the
city with high and low concentrations of adult business
establishments catering to the market for the erotic. The
city fo~nd no certain correlation between the location of
t~ose establishments and depressed property values, but it
did find some correlation between areas of higher
concentrations of such business and higher crime rates.
On that basis, Los Angeles followed the examples of
o~her ~ities in adopting a zoning ordinance requiring
d1spers1on of adult *454 establishments. I assume that the
ordinance was constitutional when adopted, see, e.g.,
Young v. American Mini Theatres, Inc., 427 U.S. 50, 96
S.Ct. 2440, 49 L.Ed.2d 3 I0 (1976), and assume for
purposes of this case that the original ordinance remains
valid today.'
The city subsequently amended its ordinance to forbid
clusters of such businesses at one address, as in a mall.
The city has, in tum, taken a third step to apply this
amendment to prohibit even a single proprietor from
doing business in a traditional way that combines an adult
bookstore, selling books, magazines, and videos, with an
adult arcade, consisting of open viewing booths, where
potential purchasers of videos can view them for a fee.
From a policy of dispersing adult establishments, the city
has thus moved to a policy of dividing them in two. The
justi~cation claimed for this application of the new policy
remams, however, the 1977 survey, as supplemented by
the authority of one decided case on regulating adult
arcades in another State. The case authority is not on
poin~, see infra, at 1748, n. 4, and the 1977 survey
~rov1de~ no support for the breakup policy. Its evidentiary
msuffic1ency bears emphasis and is the principal reason
that I respectfully dissent from the Court's judgment
today.

WEST LAW

T

This ordinance stands or falls on the results of what our
cases speak of as intermediate scrutiny, generally
contrasted with the demanding standard applied under the
First Amendment to a content-based regulation of
expression. The variants of middle-tier tests cover a grab
?ag. of re.stricti~e statutes, with a corresponding variety of
JUst1ficat10ns. 455 While spoken of as content neutral,
these regulations are not uniformly distinct from the
content-based regulations calling for scrutiny that is strict,
and zoning of businesses based on their sales of
expressive adult material receives mid-level scrutiny,
even though it raises a risk of content-based restriction. It
is worth being clear, then, on how close to a content basis
adult business zoning can get, and why the application of
a middle-tier standard to zoning regulation of adult
bookstores calls for particular care.
Because content-based regulation applies to expression by
very reason of what is said, it carries a high risk that
expressive limits are imposed for the sake of suppressing
a message that is disagreeable to listeners or readers, or
the government. See Consolidated Edison Co. of N. Y. v.
Public Serv. Comm 'n of N. Y., 447 U.S. 530, 536, I 00
S.Ct. 2326, 65 L.Ed.2d 319 ( 1980) ("[W]hen regulation is
based on the content of speech, governmental action must
be scrutinized more carefully to ensure **1745 that
communication has not been prohibited merely because
public officials disapprove the speaker's views" (internal
quotation marks omitted)). A restriction based on content
survives only on a showing of necessity to serve a
legitimate and compelling governmental interest
~ombined with least restrictive narrow tailoring to serv~
rt, see United States v. Playboy Entertainment Group,
Inc., 529 U.S. 803, 813, 120 S.Ct. 1878, 146 L.Ed.2d 865
(2000); since merely protecting listeners from offense at
the message is not a legitimate interest of the government,
see Cohen v. California, 403 U.S. 15, 24-25, 91 S.Ct.
1780, 29 L. Ed.2d 284 ( 1971 ), strict scrutiny leaves few
survivors.
The comparatively softer intermediate scrutiny is reserved
for regulations justified by something other than content
of the message, such as a straightforward restriction going
only to the time, place, or manner of speech or other
expression. It is easy to see why review of such a
regulation may be relatively relaxed. No one has to
disagree with any message to find something wrong with
a loudspeaker at three in the morning, see *456 Kovacs v.
Cooper, 336 U.S. 77, 69 S.Ct. 448, 93 L.Ed. 513 (1949);
the sentiment may not provoke, but being blasted out of a
sound sleep does. In such a case, we ask simply whether
the regulation is "narrowly tailored to serve a significant
governmental interest, and ... leave[ s] open ample
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alternative channels for communication of the
information." Clark v. Community for Creative
Non-Violence, 468 U.S. 288, 293, 104 S.Ct. 3065, 82
L.Ed.2d 221 (1984). A middle-tier standard is also
applied to limits on expression through action that is
otherwise subject to regulation for nonexpressive
purposes, the best known example being the prohibition
on destroying draft cards as an act of protest, United
States v. O'Brien, 391 U.S. 367, 88 S.Ct. 1673, 20
L.Ed.2d 672 (1968); here a regulation pusses muster "if it
furthers an important or substantial governmental interest
... unrelated to the suppression of free expression" by a
restriction "no greater than is essential to the furtherance
of that interest," id., at 3 77, 88 S.Ct. 1673. As mentioned
already, yet another middle-tier variety is zoning
restriction as a means of responding to the "secondary
effects" of adult businesses, principally crime and
declining property values in the neighborhood. Renton v.
Playtime Theatres, Inc., 475 U.S. 41, 49, 106 S.Ct. 925,
89 L.Ed.2d 29 (1986). 2
Although this type of land-use restriction has even been
called a variety of time, place, or manner regulation, id.,
at 46, l 06 S.Ct. 925, equating a secondary-effects zoning
regulation with a mere regulation of time, place, or
manner jumps over au impurlanl uiffornnce belwetm
them. A restriction on loudspeakers has no obvious
relationship to the substance of *457 what is broadcast,
while a zoning regulation of businesses in adult
expression just as obviously does. And while it may be
true that an adult business is burdened only because of its
secondary effects, it is clearly burdened only if its
expressive products have adult content. Thus, the Court
has recognized that this kind of regulation, though called
content neutral, occupies a kind of limbo between
full-blown, content-based restrictions and regulations that
apply without any reference to the substance of what is
said. Id., at 47, 106 S.Ct. 925.

**1746 It would in fact make sense to give this kind of
zoning regulation a First Amendment label of its own, and
if we called it content correlated, we would not only
describe it for what it is, but keep alert to a risk of
content-based regulation that it poses. The risk lies in the
fact that when a law applies selectively only to speech of
particular content, the more precisely the content is
identified, the greater is the opportunity for government
censorship. Adult speech refers not merely to sexually
explicit content, but to speech reflecting a favorable view
of being explicit about sex and a favorable view of the
practices it depicts; a restriction on adult content is thus
also a restriction turning on a particular viewpoint, of
which the government may disapprove.

WESTLAW

This risk of viewpoint discrimination is subject to a
relatively simple safeguard, however. If combating
secondary effects of property devaluation and crime is
truly the reason for the regulation, it is possible to show
by empirical evidence that the effects exist, that they are
caused by the expressive activity subject to the zoning,
and that the zoning can be expected either to ameliorate
them or to enhance the capacity of the government to
combat them (say, by concentrating them in one area),
without suppressing the expressive activity itself. This
capacity of zoning regulation to address the practical
problems without eliminating the speech is, after all, the
only possible excuse for speaking of secondary-effects
zoning as akin to time, place, or manner regulations.

*458 In examining claims that there are causal
relationships between adult businesses and an increase in
secondary effects (distinct from disagreement), and
between zoning and the mitigation of the effects, stress
needs to be placed on the empirical character of the
demonstration available. See Metromedia, Inc. v. San
Diego, 453 U.S. 490, 510, 10 I S.Ct. 2882, 69 L.Ed.2d
800 (1981) ("[J]udgments ... defying objective evaluation
... must be carefully scrutinized to determine if they are
only a public rationalization of an impermissible
purpose"); Young, 427 U.S., at 84, 96 S.Ct. 2440 (Powell,
J., concurring) ("[C]ourts must be alert ... to the
possibility of using the power to zone as a pretext for
suppressing expression"). The weaker the demonstration
of facts distinct from disapproval of the "adult"
viewpoint, the greater the likelihood that nothing more
than condemnation of the viewpoint drives the
regulation. 3
Equal stress should be placed on the point that requiring
empirical justification of claims about property value or
crime is not demanding anything Herculean. Increased
crime, like prostitution and muggings, and declining
property values in areas surrounding adult businesses, are
all readily observable, often to the untrained eye and
certainly to the police officer and urban planner. These
harms can be shown by police reports, crime statistics,
and studies of market *459 value, all of which are within
a municipality's capacity or available from the distilled
experiences of comparable communities. See, e.g.,
Renton, **1747 supra, at 51, 106 S.Ct. 925; Young,
supra, at 55, 96 S.Ct. 2440.
And precisely because this sort of evidence is readily
available, reviewing courts need to be wary when the
government appeals, not to evidence, but to an uncritical
common sense in an effort to justify such a zoning
restriction. It is not that common sense is always
illegitimate in First Amendment demonstration. The need
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for independent proof varies with the point that has to be
established, and zoning can be supported by common
experience when there is no reason to question it. We
have appealed to common sense in analogous cases, even
if we have disagreed about how far it took us. See Erie v.
Pap's A.M, 529 U.S. 277, 300-301, 120 S.Ct. 1382, 146
L.Ed.2d 265 (2000) (plurality opinion); id., at 313, and n.
2, 120 S.Ct. 1382 (SOUTER, J., concurring in part and
dissenting in part). But we must be careful about
substituting common assumptions for evidence, when the
evidence is as readily available as public statistics and
municipal property valuations, lest we find out when the
evidence is gathered that the assumptions are highly
debatable. The record in this very case makes the point. It
has become a commonplace, based on our own cases, that
concentrating adult establishments drives down the value
of neighboring property used for other purposes. See
Renton, 475 U.S., at 51, 106 S.Ct. 925; Young, supra, at
55, 96 S.Ct. 2440. In fact, however, the city found that
general assumption unjustified by its 1977 study. App. 39,
45.
The lesson is that the lesser scrutiny applied to
content-correlated zoning restrictions is no excuse for a
government's failure to provide a factual demonstration
for claims it makes about secondary effects; on the
contrary, this is what demands the demonstration. See,
e.g., Schad v. Mount Ephraim, 452 U.S. 61, 72-74, 101
S.Ct. 2176, 68 L.Ed.2d 671 (1981). In this case, however,
the government has not shown that bookstores containing
viewing booths, isolated from other adult establishments,
increase * 460 crime or produce other negative secondary
effects in surrounding neighborhoods, and we are thus left
without substantial justification for viewing the city's
First Amendment restriction as content correlated but not
simply content based. By the same token, the city has
failed to show any causal relationship between the
breakup policy and elimination or regulation of secondary
effects.

II

Our cases on the subject have referred to studies,
undertaken with varying degrees of formality, showing
the geographical correlations between the presence or
concentration of adult business establishments and
enhanced crime rates or depressed property values. See,
e.g., Renton, supra, at 50-51, 106 S.Ct. 925; Young, 427
U.S., at 55, 96 S.Ct. 2440. Although we have held that
intermediate scrutiny of secondary-effects legislation does
not demand a fresh evidentiary study of its factual basis if
the published results of investigations elsewhere are
WESTLAW

"reasonably" thought to be applicable in a different
municipal setting, Renton, supra, at 51-52, 106 S.Ct. 925,
the city here took responsibility to make its own enquiry,
App. 35-162. As already mentioned, the study was
inconclusive as to any correlation between adult business
and lower property values, id., at 45, l 06 S.Ct. 925, and it
reported no association between higher crime rates and
any isolated adult establishments. But it did find a
geographical correlation of higher concentrations of adult
establishments with higher crime rates, id., at 43, l 06
S.Ct. 925, and with this study in hand, Los Angeles
enacted its 1978 ordinance requiring dispersion of adult
stores and theaters. This original position of the ordinance
is not challenged today, and I will assume its justification
on the theory accepted in Young, that eliminating
concentrations of adult establishments will spread out the
documented secondary effects and render them more
manageable that way.
**1748 The application of the ·1983 amendment now
before us is, however, a different matter. My concern is
not with the *461 assumption behind the amendment
itself, that a conglomeration of adult businesses under one
roof, as in a minimall or adult department store, will
produce undesirable secondary effects comparable to
what a cluster of separate adult establishments brings
about, ante, at 1735. That may or may not be so. The
assumption that is clearly unsupported, however, goes to
the city's supposed interest in applying the amendment to
the book and video stores in question, and in applying it
to break them up. The city, of course, claims no interest in
the proliferation of adult establishments, the ostensible
consequence of splitting the sales and viewing activities
so as to produce two stores where once there was one.
Nor does the city assert any interest in limiting the sale of
adult expressive material as such, or reducing the number
of adult video booths in the city, for that would be clear
content-based regulation, and the city was careful in its
1977 report to disclaim any such intent. App. 54."
*462 Rather, the city apparently assumes that a bookstore
selling videos and providing viewing booths produces
secondary effects of crime, and more crime than would
result from having a single store without booths in one
part of town and a video arcade in another.' But the city
neither says this in so many words nor proffers any
evidence to support even the simple proposition that an
otherwise lawfully located adult bookstore combined with
video booths will produce any criminal effects. The Los
Angeles study treats such combined stores as one, see id.,
at 81-82, 96 S.Ct. 2440, and draws no general conclusion
that individual stores spread apart from other adult
establishments (as under the basic Los Angeles
ordinance) are associated with any degree of criminal
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activity above the general norm; nor has the city called
the Court's attention to any other empirical study, or even
anecdotal police evidence, that supports the city's
assumption. In fact, if the Los Angeles study sheds any
light whatever on the city's position, it is the light of
skepticism, for we may fairly suspect that the study said
nothing about the secondary effects of **1749
freestanding stores because no effects were observed. The
reasonable supposition, then, is that splitting some of
them up will have no consequence for secondary effects
whatever.•
*463 The inescapable point is that the city does not even
claim that the 1977 study provides any support for its
assumption. We have previously accepted studies, like the
city's own study here, as showing a causal connection
between concentrations of adult business and identified
secondary effects.' Since that is an acceptable basis for
requiring adult businesses to disperse when they are
housed in separate premises, there is certainly a relevant
argument to he mmie th;it restrkting their concentration at
one spacious address should have some effect on sales
and traffic, and effects in the neighborhood. But even if
that argument may justify a ban on adult "minimalls,"
ante, at 1735, it provides no support for what the city
proposes to do here. The bookstores involved here are not
concentrations of traditionally separate adult businesses
that have been studied and shown to have an association
with secondary effects, and they exemplify no new form
of concentration like a mall under one roof. They are
combinations of selling and viewing activities that have
commonly been combined, and the plurality itself
recognizes, ante, at 1736, that no study conducted by the
city has reported that this type of traditional business, any
more than any other adult business, has a correlation with
secondary effects *464 in the absence of concentration
with other adult establishments in the neighborhood. And
even if splitting viewing booths from the bookstores that
continue to sell videos were to tum some customers away
(or send them in search of video arcades in other
neighborhoods), it is nothing but speculation to think that
marginally lower traffic to one store would have any
measurable effect on the neighborhood, let alone an effect
on associated crime that has never been shown to exist in
the first place.'
**1750 Nor is the plurality's position bolstered, as it
seems to think, ante, at 1736, by relying on the statement
in Renton that courts should allow cities a " 'reasonable
opportunity to experiment with solutions to admittedly
serious problems,'" 475 U.S., at 52, 106 S.Ct. 925 . The
plurality overlooks a key distinction between the zoning
regulations at issue in Renton and *465 Young (and in Los
Angeles as of 1978), and this new Los Angeles breakup
WES TLAW

requirement. In those two cases, the municipalities'
substantial interest for purposes of intermediate scrutiny
was an interest in choosing between two strategies to deal
with crime or property value, each strategy tied to the
businesses' location, which had been shown to have a
causal connection with the secondary effects: the
municipality could either concentrate businesses for a
concentrated regulatory strategy, or disperse them in order
to spread out its regulatory efforts. The limitations on
location required no further support than the factual basis
tying location to secondary effects; the zoning approved
in those two cases had no effect on the way the owners of
the stores carried on their adult businesses beyond
controlling location, and no heavier burden than the
location limit was approved by this Court.
The Los Angeles ordinance, however, does impose a
heavier burden, and one lacking any demonstrable
connection to the interest in crime control. The city no
longer accepts businesses as their owners choose to
conduct them within their own four walls, but bars a
video arcade in a bookstore, a combination shown by the
record to be commercially natural, if not universal. App.
47-51, 229-230, 242. Whereas Young and Renton gave
cities the choice between two strategies when each was
causally rdalt:tl Lu Litt: cily's iult:rt:sl, Lht: plurality Lu<lay
gives Los Angeles a right to "experiment" with a First
Amendment restriction in response to a problem of
increased crime that the city has never even shown to be
associated with combined bookstore-arcades standing
alone. But the government's freedom of experimentation
cannot displace its burden under the intermediate scrutiny
standard to show that the restriction on speech is no
greater than essential to realizing an important objective,
in this case policing crime. Since we cannot make even a
best guess that the city's breakup policy will have any
effect on crime *466 or law enforcement, we are a very
far cry from any assurance against covert content-based
regulation. 9
And concern with content-based regulation targeting a
viewpoint is right to the point here, as witness a fact that
involves no guesswork. If we take the city's breakup
policy at its face, enforcing it will mean that in every case
two establishments will operate instead of the traditional
one. Since the city presumably does not wish **1751
merely to multiply adult establishments, it makes sense to
ask what offsetting gain the city may obtain from its new
breakup policy. The answer may lie in the fact that two
establishments in place of one will entail two business
overheads in place of one: two monthly rents, two
electricity bills, two payrolls. Every month business will
be more expensive than it used to be, perhaps even twice
as much. That sounds like a good strategy for driving out
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expressive adult businesses. It sounds, in other words, like
a policy of content-based regulation.
I respectfully dissent.

535 U.S. 425, 122 S.Ct. 1728, 152 L.Ed.2d 670, 70
USLW 4369, 30 Media L. Rep. 1769, 02 Cal. Daily Op.
Serv. 4067, 2002 Daily Journal D.A.R. 5167, 15 Fla. L.
Weekly Fed. S 267

All Citations
Footnotes
The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.
Although amicus First Amendment Lawyers Association argues that recent studies refute the findings of adult business
correlations with secondary effects sufficient to justify such an ordinance, Brief for First Amendment Lawyers
Association as Amicus Curiae 21-23, the issue is one I do not reach.
2

Limiting such effects qualifies as a substantial governmental interest, and an ordinance has been said to survive if it is
shown to serve such ends without unreasonably limiting alternatives. Renton, 475 U.S., at 50, 106 S.Ct. 925. Because
Renton called its secondary-effects ordinance a mere time, place, or manner restriction and thereby glossed over the
role of content in secondary-effects zoning, see infra, at 1745, I believe the soft focus of its statement of the middle-tier
test should be rejected in favor of the United States v. O'Brien, 391 U.S. 367, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968),
formulation quoted above. O'Brien is a closer relative of secondary-effects zoning than mere time, place, or manner
regulations, as the Court has implicitly recognized. Erie v. Pap's A.M., 529 U.S. 277, 289, 120 S.Ct. 1382, 146 L.Ed.2d
265 (2000) (plurality opinion).

3

Regulation of commercial speech, which is like secondary-effects zoning in being subject to an intermediate level of
First Amendment scrutiny, see Central Hudson Gas & Elec. Corp. v. Public Serv. Comm'n of N. Y., 447 U.S. 557, 569,
100 S.Ct. 2343, 65 L.Ed.2d 341 (1980), provides an instructive parallel in the cases enforcing an evidentiary
requirement to ensure that an asserted rationale does not cloak an illegitimate governmental motive. See, e.g., Rubin
v. Coors Brewing Co., 514 U.S. 476, 487, 115 S.Ct. 1585, 131 L.Ed.2d 532 (1995); Edenfield v. Fane, 507 U.S. 761,
113 S.Ct. 1792, 123 L.Ed.2d 543 (1993). The government's "burden is not satisfied by mere speculation or conjecture,"
but only by "demonstrat[ing] that the harms [the government] recites are real and that its restriction will in fact alleviate
them to a material degree." Id., at 770-771, 113 S.Ct. 1792. For unless this "critical" requirement is met, Rubin, supra,
at 487, 115 S.Ct. 1585, "a State could with ease restrict commercial speech in the service of other objectives that could
not themselves justify a burden on commercial expression," Edenfield, supra, at 771, 113 S.Ct. 1792.

4

Finally, the city does not assert an interest in curbing any secondary effects within the combined bookstore-arcades. In
Hart Book Stores, Inc. v. Edmisten, 612 F.2d 821 (1979), the Fourth Circuit upheld a similar ban in North Carolina,
relying in part on a county health department report on the results of an inspection of several of the combined adult
bookstore-video arcades in Wake County, North Carolina. Id., at 828-829, n. 9. The inspection revealed unsanitary
conditions and evidence of salacious activities taking place within the video cubicles. Ibid. The city introduces this case
to defend its breakup policy although it is not clear from the opinion how separating these video arcades from the adult
bookstores would deter the activities that took place within them. In any event, while Renton v. Playtime Theatres, Inc.,
475 U.S. 41, 106 S.Ct. 925, 89 L.Ed.2d 29 (1986), allowed a city to rely on the experiences and studies of other cities,
it did not dispense with the requirement that "whatever evidence the city relies upon [be] reasonably believed to be
relevant to the problem that the city addresses," id., at 51-52, 106 S.Ct. 925, and the evidence relied upon by the
Fourth Circuit is certainly not necessarily relevant to the Los Angeles ordinance. Since November 1977, five years
before the enactment of the ordinance at issue, Los Angeles has regulated adult video booths, prohibiting doors,
setting minimum levels of lighting, and requiring that their interiors be fully visible from the entrance to the premises.
Los Angeles Municipal Code §§ 103.101 (i), 0). Thus, it seems less likely that the unsanitary conditions identified in
Hart Book Stores would exist in video arcades in Los Angeles, and the city has suggested no evidence that they do.
For that reason, Hart Book Stores gives no indication of a substantial governmental interest that the ban on multiuse
adult establishments would further.

5

The plurality indulges the city's assumption but goes no further to justify it than stating what is obvious from what the
city's study says about concentrations of adult establishments (but not isolated ones): the presence of several adult
WESTLAW
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businesses in one neighborhood draws "a greater concentration of adult consumers to the neighborhood, [which] either
attracts or generates criminal activity." Ante, at 1735.
6

In Renton, the Court approved a zoning ordinance "aimed at preventing the secondary effects caused by the presence
of even one such theater in a given neighborhood." 475 U.S., at 50, 106 S.Ct. 925. The city, however, does not appeal
to that decision to show that combined bookstore-arcades isolated from other adult establishments, like the theaters in
Renton, give rise to negative secondary effects, perhaps recognizing that such a finding would only call into doubt the
sensibility of the city's decision to proliferate such businesses. See ante, at 1736. Although the question may be open
whether a city can rely on the experiences of other cities when they contradict its own studies, that question is not
implicated here, as Los Angeles relies exclusively on its own study, which is tellingly silent on the question whether
isolated adult establishments have any bearing on criminal activity.

7

As already noted, n. 1, supra, amicus First Amendment Lawyers Association argues that more recent studies show no
such thing, but this case involves no such challenge to the previously accepted causal connection.

8

Justice KENNEDY would indulge the city in this speculation, so long as it could show that the ordinance will "leav[e] the
quantity and accessibility of speech substantially intact." Ante, at 1742 (opinion concurring in judgment). But the
suggestion that the speculated consequences may justify content-correlated regulation if speech is only slightly
burdened turns intermediate scrutiny on its head . Although the goal of intermediate scrutiny is to filter out laws that
unduly burden speech, this is achieved by examining the asserted governmental interest, not the burden on speech,
which must simply be no greater than necessary to further that interest. Erie, 529 U.S., at 301, 120 S.Ct. 1382; see
also n. 2, supra. Nor has Justice KENNEDY even shown that this ordinance leaves speech "substantially intact." He
posits an example in which two adult stores draw 100 customers, and each business operating separately draws 49.
Ante, at 1743. It does not follow, however, that a combined bookstore-arcade that draws 100 customers, when split,
will yield a bookstore and arcade that together draw nearly that many customers. Given the now double outlays
required to operate the businesses at different locations, see infra, at 1751, the far more likely outcome is that the
stand-alone video store will go out of business. (Of course, the bookstore owner could, consistently with the ordinance,
continue to operate video booths at no charge, but if this were always commercially feasible then the city would face
LI 1e seµa1ale µ1ul>le111 llial under no theory could a rule simply requiring that video booths be operated for free be said
to reduce secondary effects.)

9

The plurality's assumption that the city's "motive" in applying secondary-effects zoning can be entirely
compartmentalized from the proffer of evidence required to justify the zoning scheme, ante, at 1737, is indulgent to an
unrealistic degree, as the record in this case shows. When the original dispersion ordinance was enacted in 1978, the
city's study showing a correlation between concentrations of adult business and higher crime rates showed that the
dispersal of adult businesses was causally related to the city's law enforcement interest, and that in turn was a fair
indication that the city's concern was with the secondary effect of higher crime rates. When, however, the city takes the
further step of breaking up businesses with no showing that a traditionally combined business has any association with
a higher crime rate that could be affected by the breakup, there is no indication that the breakup policy addresses a
secondary effect, but there is reason to doubt that secondary effects are the city's concern . The plurality seems to ask
us to shut our eyes to the city's failings by emphasizing that this case is merely at the stage of summary judgment,
ante, at 1736, but ignores the fact that at this summary judgment stage the city has made it plain that it relies on no
evidence beyond the 1977 study, which provides no support for the city's action.

End of Document
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~Inception

and duration of dispute; recurrence;
"capable ofrepetition yet evading review"

KeyCite Yellow Flag - Negative Treatment
Not Followed on State Law Grounds Mendoza v Licensing Board of
Fall River, Mass., May 11, 2005
120 S.Ct. 1382

Case is moot when issues presented are no
longer "live" or parties lack legally cognizable
interest in outcome.

Supreme Court of the United States
CI1Y OF ERIE, et al., Petitioners,

347 Cases that cite this headnote

v.
PAP'S AM. tdba "Kandyland".
No.

98-116i.

I

Argued Nov.

[2]

10, 1999.

I

Decided March 29,

2000.

Suit by operator of establishment featuring nude
erotic dancing, challenging constitutionality of
city's public indecency ordinance proscribing
nudity in public places was not rendered moot
by closing of the establishment, since operator
was still incorporated, and could have decided to
again operate nude dancing establishment in
city; "advanced age" of owner did not make it
"absolutely clear" that life of quiet retirement
was his only reasonable expectation, and city
had ongoing injury because it was barred from
enforcing ordinance.

Operator of establishment' featuring nude erotic dancing
brought action challenging constitutionality of city's
public indecency ordinance proscribing nudity in public
places. The Court of Common Pleas, Erie County, Civil
Division, No. 1994-60059, Shad Connelly, A.J., declared
ordinance unconstitutional. On appeal, the Pennsylvania
Commonwealth Court, 674 A.2d 338, Nos. 445 and 446
C.D.
1995, reversed.
Operator appealed. The
Pennsylvania Supreme Court, Nos. 016 and 017 W.D.
Appeal Docket 1997, reversed. Certiorari was granted,
and operator moved to dismiss case as moot. The
Supreme Court, Justice O'Connor, held that: (I) case was
not rendered moot by closing of the establishment; (2)
ordinance was content-neutral regulation; and (3)
ordinance satisfied 0 'Brien standard for restrictions on
symbolic speech.

51 Cases that cite this headnote

[J[

Reversed and remanded.
Justice Scalia concurred in judgment and filed opinion in
which Justice Thomas joined.
Justice Souter concurred in part and dissented in part and
filed opinion.
Justice Stevens dissented and filed opinion m which
Justice Ginsburgjoined.

Constitutional Law
~Mootness

Constitutional Law
udity in general
Constitutional Law
~Nude dancing in general
Being "in a state of nudity" is not inherently
expressive condition, but erotic nude dancing is
"expressive conduct," within outer ambit of First
Amendment's protection. (Per Justice O'Connor
with two Justices and the Chief Justice
concurring, and two Justices concurring in
judgment). U.S.C.A. Const.Amend. 1.
90 Cases that cite this headnote
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Regulations or Restrictions

Constitutional Law
~Symbolic

speech

If governmental purpose in regulating
expression is unrelated to suppression of
expression, then regulation need only satisfy
"less stringent" 0 'Brien standard for evaluating
restrictions on symbolic speech, but if
government interest is related to content of
expression, regulation must be justified under
more demanding standard. (Per Justice
O'Connor with two Justices and the Chief
Justice concurring, and two Justices concurring
injudgment). U.S.C.A. Const.Amend. 1

171

Constitutional Law
~Motive

Supreme Court will not strike down otherwise
constitutional statute on basis of alleged illicit
motive. (Per Justice O'Connor with two Justices
and the Chief Justice concurring, and two
Justices concurring in judgment).
9 Cases that cite this headnote

22 Cases that cite this headnote

[8[

[5]

Constitutional Law
~Symbolic

Constitutional Law
Public nudity or indecency

speech

Under 0 'Brien standard for evaluating
restrictions on symbolic speech, court inquires
whether government regulation is within
constitutional power of government to enact,
whether regulation furthers important or
substantial
govt:rnrmmt
intt:rnst,
wht:tht:r
government interest is unrelated to suppression
of free expression, and whether restriction is no
greater than is essential to furtherance of the
government interest. U.S.C.A. Const.Amend. I.

Government restrictions on public nudity should
be evaluated under framework set forth in
0 'Brien for content-neutral restrictions on
symbolic speech. (Per Justice O'Connor with
two Justices and the Chief Justice concurring,
and two Justices concurring in judgment).
U.S.C.A. Const.Amend. 1.

5 Cases that cite this headnote
33 Cases that cite this headnote

[6]

Constitutional Law
~Public

nudity or indecency

Ordinance banning all public midity, regardless
of whether that nudity was accompanied by
expressive
activ ity,
was
content-neutra l
regulation and thus subject tu "less stringent"
0 'Brien standard for evaluating restrictions on
symbolic speech; ordinance was aimed at
combating crime and other secondary effects
caused by presence of adult entertainment
establishments. (Per Justice O 'Connor with two
Ju tices and the Chief J ustice concurring, and
two Justices concurring in judgment). U.S.C.A.
Const.Amend. 1.

WEST LAW

[91

Constitutional Law
Public nudity or indecency
C onstitutional Law
ecundary effects
Municipal Corporntions
•Public safety an<I welfare
Obscenity
Ex hibitions and performances
Public Amusement and Entertainment
Dancing and other performances
Ordinance proscribing nudity in public places
sati fied 0 'Brien standard for restrictions on
symbolic speech; city's efforts to protect public
health and safety were clearly within its police
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powers, ordinance furthered city's interest in
combating harmful secondary effects associated
with nude dancing, government's interest was
unrelated to suppression of free expression, and
incidental impact on expressive element of nude
dancing was de minimis. (Per Justice O'Connor
with two Justices and the Chief Justice
concurring, and two Justices concurring m
judgment). U.S.C.A. Const.Amend. I.

Justices and the Chief Justice concurring, and
two Justices concurring in judgment).
204 Cases that cite this headnote

[121

Administrative Law and Procedure
of record or of common or expert
knowledge

~Matters

171 Cases that cite this headnote

1101

Constitutional Law
effects

~Secondary

In demonstrating that secondary effects pose
threat that justify regulation of nude dancing,
city need not conduct new studies or produce
evidence independent of that already generated
by other cities, so long as whatever evidence
city relies upon is reasonably believed to be
relevant to problem that city addresses. (Per
Justice O'Connor with two Justices and the
Chief Justice concurring, and two Justices
concurring
in
judgment).
U.S.C.A.
Const.Amend. I.
62 Cases that cite this headnote

1111

Constitutional Law
effects
Public Amusement and Entertainment
rli=Dancing and other performances
~Secondary

Because nude dancing at establishment was of
same character as adult entertainment at issue in
prior Supreme Court opinions, it was reasonable
for city to conclude that such nude dancing was
likely to produce same secondary effects, and, to
justify ordinance regulating nude dancing, city
could reasonably rely on evidentiary foundation
set forth in Supreme Court opinions to effect
that secondary effects were caused by presence
of even one adult entertainment establishment in
given neighborhood; city was not required to
develop specific evidentiary record supporting
ordinance. (Per Justice O'Connor with two
WESTLAW

As long as party has opportunity to respond,
administrative agency may take official notice
of "legislative facts" within its special
knowledge, and is not confined to evidence in
record in reaching its expert judgment. (Per
Justice O'Connor with two Justices and the
Chief Justice concurring, and two Justices
concurring in judgment).
I Cases that cite this headnote

**1384 Syllabus'
Erie, Pennsylvania, enacted an ordinance making it a
summary offense to knowingly or intentionally appear in
public in a "state of nudity." Respondent Pap's A.M.
(hereinafter Pap's), a Pennsylvania corporation, operated
"Kandyland," an Erie establishment featuring totally nude
erotic dancing by women. To comply with the ordinance,
these dancers had to wear, at a minimum, "pasties" and a
"G-string." Pap's filed suit against Erie and city officials,
seeking declaratory relief and a permanent injunction
against the ordinance's enforcement. The Court of
Common Pleas struck down the ordinance as
unconstitutional, but the Commonwealth Court reversed.
The Pennsylvania Supreme Court in tum reversed, finding
that the ordinance's public nudity sections violated Pap's
right to freedom of expression as protected by the First
and Fourteenth Amendments. The Pennsylvania court
held that nude dancing is expressive conduct entitled to
some quantum of protection under the First Amendment,
a view that the court noted was endorsed by eight
Members of this Court in Barnes v. Glen Theatre, Inc.,
501 U.S. 560, 111 S.Ct. 2456, 115 L.Ed.2d 504. The
Pennsylvania court explained that, although one stated
purpose of the ordinance was to combat negative
secondary effects, there was also an unmentioned purpose
to "impact negatively on the erotic message of the dance."
Accordingly, the Pennsylvania court concluded that the
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Because the ordinance was not content neutral, it was
subject to strict scrutiny. The court held that the ordinance
failed the narrow tailoring requirement of strict scrutiny.
After this Court granted certiorari, Pap's filed a motion to
dismiss the case as moot, noting that Kandyland no longer
operated as a nude dancing club, and that Pap's did not
operate such a club at any other location. This Court
denied the motion.
Held: The judgment 1s reversed, and the case 1s
remanded.

553 Pa. 348, 719 A.2d 273, reversed and remanded.
Justice O'CONNOR delivered the opinion of the Court
with respect to Parts I and II, concluding that the case is
not moot. A case is moot when the issues presented are no
longer "live" or the parties lack a legally cognizable
interest in the outcome. County of Los Angeles v. Davis,
440 U.S. 625, 631, 99 S.Ct. 1379, 59 L.Ed.2d 642. Simply
closing Kandyland is not sufficient to moot the case
because Pap's is still incorporated under Pennsylvania
*278 law, and could again decide to operate a nude
dancing establishment in Erie. Moreover, Pap's failed,

srice - itirrim, onciuded

Parts III and IV that:
1. Government restrictions on public nudity such as Erie's
ordinance should be evaluated under the framework set
forth in United States v. O'Brien, 391 U.S. 367, 88 S.Ct.
1673, 20 L.Ed.2d 672, for content-neutral restrictions on
symbolic speech. Although being "in a state of nudity" is
not an inherently expressive condition, nude dancing of
the type at issue here is expressive conduct that falls
within the outer ambit of the First Amendment's
protection. See, e.g., Barnes, supra, at 565-566, 111 S.Ct.
2456 (plurality opinion). What level of scrutiny applies is
determined by whether the ordinance is related to the
suppression of expression. E.g., Texas v. Johnson, 491
U.S. 397, 403, 109 S.Ct. 2533, 105 L.Ed.2d 342. If the
governmental purpose in enacting the ordinance is
unrelated to such suppression, the ordinance need only
satisfy the "less stringent," intermediate 0 'Brien standard.
E.g., Johnson, supra, at 403, 109 S.Ct. 2533. If the
governmental interest is related to the expression's
content, however, the ordinance falls outside 0 'Brien and
must be justified under the more demanding, strict
scrutiny standard. Johnson, supra, at 403, 109 S.Ct. 2533.
An almost identical public nudity ban was held not to

despile ils 11hlip,Hli11n 111 lhe r.rnlf'I, lo rnenlion lhe pnlenli11l

vinl11le I.he Firsl Amendmenl in Rarn~.I', allhnup,h nn live

mootness issue in its brief in opposition, which was filed
after Kandyland was closed and the property sold. See
Board of License Comm 'rs of Tiverton v. Pastore, 469
U.S. 238, 240, 105 S.Ct. 685, 83 L.Ed.2d 618. In any
event, this is not a run of the mill voluntary cessation
case. Here it is the plaintiff who, having prevailed below,
seeks to have the case declared moot. And it is the
defendant city that seeks to invoke the federal judicial
power to obtain this Court's review of the decision. Cf.
ASARCO Inc. v. Kadish, 490 U.S. 605, 617-618, 109
S.Ct. 2037, 104 L.Ed.2d 696. The city has an ongoing
irtjury because it is barred from enforcing the ordinance's
public nudity provisions. If the ordinance is found
constitutional, then Erie can enforce it, and the
availability of such relief is sufficient to prevent the case
from being moot. See Church of Scientology of Cal. v.
United States, 506 U.S. 9, 13, 113 S.Ct. 447, 121 L.Ed.2d
3 13. And Pap's still has a concrete stake in the case's
outcome because, to the extent it has an interest in
resuming operations, it **1385 has an interest in
preserving the judgment below. This Court's interest in
preventing litigants from attempting to manipulate its
jurisdiction to insulate a favorable decision from review
further counsels against a finding of mootness. See, e.g.,
United States v. WT Grant Co., 345 U.S. 629, 632, 73
S.Ct. 894, 97 L.Ed. 1303. Pp. 1390-1391.

Members of the Court agreed on a single rationale for that
conclusion. The ordinance here, like the statute in Barnes,
is on its face a general prohibition on public nudity. By its
terms, it regulates conduct alone. It does not target *279
nudity that contains an erotic message; rather, it bans all
public nudity, regardless of whether that nudity is
accompanied by expressive activity. Although Pap's
contends that the ordinance is related to the suppression
of expression because its preamble suggests that its actual
purpose is to prohibit erotic dancing of the type
performed at Kandyland, that is not how the Pennsylvania
Supreme Court interpreted that language. Rather, the
Pennsylvania Supreme Court construed the preamble to
mean that one purpose of the ordinance was to combat
negative secondary effects. That is, the ordinance is aimed
at combating crime and other negative secondary effects
caused by the presence of adult entertainment
establishments like Kandyland, and not at suppressing the
erotic message conveyed by this type of nude dancing.
See 391 U.S., at 382, 88 S.Ct. 1673; see also Boos v.
Barry, 485 U.S. 312, 321, 108 S.Ct. 1157, 99 L.Ed.2d
333. The Pennsylvania Supreme Court's ultimate
conclusion that the ordinance was nevertheless content
based relied on Justice White's position in dissent in
Barnes that a ban of this type necessarily has the purpose
of suppressing the erotic message of the dance. That view
was rejected by a majority of the Court in Barnes, and is
here rejected again. Pap's argument that the ordinance is

Justice O'CONNOR, joined by THE CHIEF JUSTICE,
WES TL.AW
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"aimed" at suppressing expression through a ban on nude
dancing is really an argument that Erie also had an illicit
motive in enacting the ordinance. However, this Court
will not strike down an otherwise constitutional statute on
the basis of an alleged illicit motive. 0 'Brien, supra, at
382-383, 88 S.Ct. 1673 . Even if Erie's public nudity ban
has some minimal effect on the erotic message by muting
that portion of the expression that occurs when the last
stitch is dropped, the dancers at Kandy land and other such
establishments are free to perform wearing pasties and
G-strings. Any effect on the overall expression is
therefore de minimis. If States are to be able to regulate
secondary effects, then such de minimis intrusions on
**1386 expression cannot be sufficient to render the
ordinance content based. See, e.g., Clark v. Community
for Creative Non-Violence, 468 U.S. 288, 299, 104 S.Ct.
3065, 82 L.Ed.2d 221. Thus, Erie's ordinance is valid if it
satisfies the O'Brien test. Pp. 1391-1395.
2. Erie's ordinance satisfies 0 'Brien's four-factor test.
First, the ordinance is within Erie's constitutional power
to enact because the city's efforts to protect public health
and safety are clearly within its police powers. Second,
the ordinance furthers the important government interests
of regulating conduct through a public nudity ban and of
combating the harmful secondary effects associated with
nude dancing. In terms of demonstrating that such
secondary effects pose a threat, the city need not conduct
new studies or produce evidence independent of that
already generated by other cities, so long as the evidence
relied on is reasonably believed to be relevant to the
problem addressed. Renton v. Playtime Theatres, Inc., 475
U.S. 41, 51- 52, 106 S.Ct. 925, 89 L.Ed.2d 29. Erie could
reasonably *280 rely on the evidentiary foundation set
forth in Renton and Young v. American Mini Theatres,
Inc., 427 U.S. 50, 96 S.Ct. 2440, 49 L.Ed.2d 310, to the
effect that secondary effects are caused by the presence of
even one adult entertainment establishment in a given
neighborhood. See Renton, supra, at 51-52, 106 S.Ct.
925. In fact, Erie expressly relied on Barnes and its
discussion of secondary effects, including its reference to
Renton and American Mini Theatres. The evidentiary
standard described in Renton controls here, and Erie
meets that standard. In any event, the ordinance's
preamble also relies on the city council's express findings
that "certain lewd, immoral activities carried on in public
places for profit are highly detrimental to the public
health, safety and welfare .... " The council members,
familiar with commercial downtown Erie, are the
individuals who would likely have had first-hand
knowledge of what took place at, and around, nude
dancing establishments there,
and can make
particularized, expert judgments about the resulting
harmful secondary effects. Cf., e.g., FCC v. National
WESTLAW

Citizens Comm. for Broadcasting, 436 U.S. 775 , 98 S.Ct.
2096, 56 L.Ed.2d 697. The fact that this sort of leeway is
appropriate in this case, which involves a content-neutral
restriction that regulates conduct, says nothing
whatsoever about its appropriateness in a case involving
actual regulation of First Amendment expression. Also,
although requiring dancers to wear pasties and G-strings
may not greatly reduce these secondary effects, 0 'Brien
requires only that the regulation further the interest in
combating such effects. The ordinance also satisfies
0 'Brien's third factor, that the government interest is
unrelated to the suppression of free expression, as
discussed supra. The fourth O'Brien factor-that the
restriction is no greater than is essential to the furtherance
of the government interest-is satisfied as well. The
ordinance regulates conduct, and any incidental impact on
the expressive element of nude dancing is de minimis. The
pasties and G-string requirement is a minimal restriction
in furtherance of the asserted government interests, and
the restriction leaves ample capacity to1 convey the
dancer's erotic message. See, e.g., Barnes, 501 U.S., at
572, 111 S.Ct. 2456. Pp. 1395- 1398.

Justice SCALIA, joined by Justice THOMAS, agreed that
the Pennsylvania Supreme Court's decision must be
reversed, but disagreed with the mode of analysis that
should be applied. Erie self-consciously modeled its
ordinance on the public nudity statute upheld in Barnes v.
Glen Theatre, Inc., 50 I U.S. 560, 111 S.Ct. 2456, 115
L.Ed.2d 504, calculating (one would have supposed
reasonably) that the Pennsylvania courts would consider
themselves bound by this Court's judgment on a question
of federal constitutional law. That statute was
constitutional not because it survived some lower level of
First Amendment scrutiny, but because, as a **1387
general law regulating conduct and not specifically
directed at expression, it was not subject to First
Amendment scrutiny at all. Id. , at 572, 111 S.Ct. 2456
(SCALIA, J., concurring in *281 judgment). Erie's
ordinance, too, by its terms prohibits not merely nude
dancing, but the act-irrespective of whether it is engaged
in for expressive purposes-of going nude in public. The
facts that the preamble explains the ordinance's purpose,
in part, as limiting a recent increase in nude live
entertainment, that city councilmembers in supporting the
ordinance commented to that effect, and that the
ordinance includes in the definition of nudity the exposure
of devices simulating that condition, neither make the law
any less general in its reach nor demonstrate that what the
municipal authorities really find objectionable is
expression rather than public nakedness. That the city
made no effort to enforce the ordinance against a
production of Equus involving nudity that was being
staged in Erie at the time the ordinance became effective
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doen10 rentlerlh· ordinance "'fscri1ni·natory-on i
ce:
The assertion of the city's counsel in the trial court that
the ordinance would not cover theatrical productions to
the extent their expressive activity rose to a higher level
of protected expression simply meant that the ordinance
would not be enforceable against such productions if the
Constitution forbade it. That limitation does not cause the
ordinance to be not generally applicable, in the relevant
sense of being targeted against expressive conduct.
Moreover, even if it could be concluded that Erie
specifically singled out the activity of nude dancing, the
ordinance still would not violate the First Amendment
unless it could be proved (as on this record it could not)
that it was the communicative character of nude dancing
that prompted the ban. See id., at 577, 111 S.Ct. 2456.
There is no need to identify "secondary effects"
associated with nude dancing that Erie could properly
seek to eliminate. The traditional power of government to
foster good morals, and the acceptability of the traditional
judgment that nude public dancing itself is immoral, have
not been repealed by the First Amendment. Pp.
1400-1402.

escabiishmen j· El"i , chaiienge: · th consrirurronatit -o
the ordinance and sought a permanent injunction against
its enforcement. The Pennsylvania Supreme Court,
although noting that this Court in Barnes v. Glen Theatre,
Inc., 501 U.S. 560, 111 S.Ct. 2456, 115 L.Ed.2d 504
(1991 ), had upheld an Indiana ordinance that was
"strikingly **1388 similar" to Erie's, found that the
public nudity sections of the ordinance violated
respondent's right to freedom of expression under the
United States Constitution. 553 Pa. 348, 356, 719 A.2d
273, 277 ( 1998). This case raises the question whether the
Pennsylvania Supreme Court properly evaluated the
ordinance's constitutionality under the First Amendment.
We hold that Erie's ordinance is a content-neutral
regulation that satisfies the four-part test of United States
v. O'Brien, 391 U.S. 367, 88 S.ct. 1673, 20 L.Ed.2d 672
(1968). Accordingly, we reverse the decision of the
Pennsylvania Supreme Court and remand for the
consideration of any remaining issues.,

O'CONNOR, J., announced the judgment of the Court
and delivered the opinion of the Court with respect to
PHrls T Hml TT, in which RFHNQUTST, CJ., Hnd
KENNEDY, SOUTER, and BREYER, JJ., joined, and an
opinion with respect to Parts III and IV, in which
REHNQUIST, C.J., and KENNEDY and BREYER, JJ.,
joined. SCALIA, J., filed an opinion concurring in the
judgment, in which THOMAS, J., joined, post, p. 1398.
SOUTER, J., filed an opinion concurring in part and
dissenting in part, post, p. 1402. STEVENS, J., filed a
dissenting opinion, in which GINSBURG, J., joined, post,
p. 1406.

I

Attorneys and Law Firms

On September 28, 1994, the city council for the city of
Erie, Pennsylvania, enacted Ordinance 7~-1994, a public
indecency ordinance that makes it a summary offense to
knowingly or intentionally appear in public in a "state of
nudity.'" *284 Respondent Pap's, a Pennsylvania
corporation, operated an establishment in Erie known as
"Kandyland" that featured totally nude erotic dancing
performed by women. To comply with the ordinance,
these dancers must wear, at a minimum, "pasties" and a
"G-string." On October 14, 1994, two days after the
ordinance went into effect, Pap's filed a complaint against
the city of Erie, the mayor of the city, and members of the
city council, seeking declaratory relief and a permanent
injunction against the enforcement of the ordinance.

Gregory A. Karle, Erie, PA, for petitioners.
*282 John H. Weston, Los Angeles, CA, for respondent.
Opinion
Justice O'CONNOR announced the judgment of the
Court and delivered the opinion of the Court with respect
to Parts I and II, and an opinion with respect to Parts III
and IV, in which THE CHIEF JUSTICE, Justice
KENNEDY, and Justice BREYER join.

The city of Erie, Pennsylvania, enacted an ordinance
banning public nudity. Respondent Pap's A.M.
(hereinafter *283 Pap's), which operated a nude dancing
WEST LAW

The Court of Common Pleas of Erie County granted the
permanent injunction and struck down the ordinance as
unconstitutional. Civ. No. 60059-1994 (Jan. 18, 1995),
Pet. for Cert. 40a. On cross appeals, the Commonwealth
Court reversed the trial court's order. 674 A.2d 338
(1996).
The Pennsylvania Supreme Court granted review and
reversed, concluding that the public nudity provisions of
the ordinance violated respondent's rights to freedom of
expression as protected by the First and Fourteenth
Amendments. 553 Pa. 348, 719 A.2d 273 (1998). The
Pennsylvania court first inquired whether nude dancing
constitutes expressive conduct that is within the
protection of the First Amendment. The court noted that

© 2017 Thomson Reuters No claim to original U.S. Government Works

6

City of Erie v. Pap's A.M., 529 U.S. 277 (2000)
~~~~~~~~

120 S.Ct. 1382, 146 L.Ed.2d 265, 68 USLW 4239, 28 Media L. Rep. 1545...

the act of being nude, in and of *285 itself, is not entitled
to First Amendment protection because it conveys no
message. Id., at 354, 719 A.2d, at 276. Nude dancing,
however, is expressive conduct that is entitled to some
quantum of protection under the **1389 First
Amendment, a view that the Pennsylvania Supreme Court
noted was endorsed by eight Members of this Court in
Barnes. 553 Pa., at 354, 719 A.2d, at 276.
The Pennsylvania court next inquired whether the
government interest in enacting the ordinance was content
neutral, explaining that regulations that are unrelated to
the suppression of expression are not subject to strict
scrutiny but to the less stringent standard of United States
v. O'Brien, supra, at 377, 88 S.Ct. 1673. To answer the
question whether the ordinance is content based, the court
turned to our decision in Barnes. 553 Pa., at 355-356, 719
A.2d, at 277. Although the Pennsylvania court noted that
the Indiana statute at issue in Barnes "is strikingly similar
to the Ordinance we are examining," it concluded that
"[u]nfortunately for our purposes, the Barnes Court
splintered and produced four separate, non-harmonious
opinions." 553 Pa., at 356, 719 A.2d, at 277. After
canvassing these separate opinions, the Pennsylvania
court concluded that, although it is permissible to find
precedential effect in a fragmented decision, to do so a
majority of the Court must have been in agreement on the
concept that is deemed to be the holding. See Marks v.
United States, 430 U.S. 188, 97 S.Ct. 990, 51 L.Ed.2d 260
(1977). The Pennsylvania court noted that "aside from the
agreement by a majority of the Barnes Court that nude
dancing is entitled to some First Amendment protection,
we can find no point on which a majority of the Barnes
Court agreed." 553 Pa., at 358, 719 A.2d, at 278.
Accordingly, the court concluded that "no clear precedent
arises out of Barnes on the issue of whether the [Erie]
ordinance ... passes muster under the First Amendment."
Ibid.

Having determined that there was no United States
Supreme Court precedent on point, the Pennsylvania court
*286 conducted an independent examination of the
ordinance to ascertain whether it was related to the
suppression of expression. The court concluded that
although one of the purposes of the ordinance was to
combat negative secondary effects, "[i]nextricably bound
up with this stated purpose is an unmentioned purpose ...
to impact negatively on the erotic message of the dance."
Id., at 359, 719 A.2d, at 279. As such, the court
determined the ordinance was content based and subject
to strict scrutiny. The ordinance failed the narrow
tailoring requirement of strict scrutiny because the court
found that imposing criminal and civil sanctions on those
who commit sex crimes would be a far narrower means of
WESTLAW

combating secondary effects than the requirement that
dancers wear pasties and G-strings. Id., at 361-362, 719
A.2d, at 280.
Concluding that the ordinance unconstitutionally
burdened respondent's expressive conduct, the
Pennsylvania court then determined that, under
Pennsylvania law, the public nudity provisions of the
ordinance could be severed rather than striking the
ordinance in its entirety. Accordingly, the court severed
§§ l(c) and 2 from the ordinance and reversed the order
of the Commonwealth Court. Id., at 363-364, 719 A.2d,
at 281. Because the court determined that the public
nudity provisions of the ordinance violated Pap's right to
freedom of expression under the United States
Constitution, it did not address the constitutionality of the
ordinance under the Pennsylvania Constitution or the
claim that the ordinance is unconstitutionally overbroad.
Ibid.

In a separate concurrence, two justices of the
Pennsylvania court noted that, because this Court upheld
a virtually identical statute in Barnes, the ordinance
should have been upheld under the United States
Constitution. 553 Pa., at 364, 719 A.2d, at 281. They
reached the same result as the majority, however, because
they would have held that the public nudity sections of the
ordinance violate the Pennsylvania Constitution. Id., at
370, 719 A.2d, at 284.
*287 The city of Erie petitioned for a writ of certiorari,
which we granted. **1390 526 U.S. 1111, 119 S.Ct. 1753,
143 L.Ed.2d 786 (I 999). Shortly thereafter, Pap's filed a
motion to dismiss the case as moot, noting that Kandyland
was no longer operating as a nude dancing club, and
Pap's was not operating a nude dancing club at any other
location. Respondent's Motion to Dismiss as Moot 1. We
denied the motion. 527 U.S. 1034, 119 S.Ct. 2391, 144
L.Ed.2d 792 ( 1999).

II
Ill As a preliminary matter, we must address the
justiciability question. " ' [A] case is moot when the issues
presented are no longer "live" or the parties lack a legally
cognizable interest in the outcome.' " County of Los
Angeles v. Davis, 440 U.S. 625, 631, 99 S.ct. 1379, 59
L.Ed.2d 642 (1979) (quoting Powell v. McCormack, 395
U.S. 486, 496, 89 S.Ct. 1944, 23 L.Ed.2d 491 (1969)).
The underlying concern is that, when the challenged
conduct ceases such that " 'there is no reasonable
expectation that the wrong will be repeated,' " United
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n h mcome-or m1 as because- - - - to the extent Pap's has an interest in resuming operations,
97 L.Ed. 1303 (1953), then it becomes impossible for the
court to grant " 'any effectual relief whatever' to [the]
it has an interest in preserving the judgment of the
prevailing party," Church of Scientology of Cal. v. United
Pennsylvania Supreme Court. Our interest in preventing
States, 506 U.S. 9, 12, 113 S.Ct. 447, 121 L.Ed.2d 313
litigants from attempting **1391 to manipulate the
(1992) (quoting Mills v. Green, 159 U.S. 651, 653, 16
Court's jurisdiction to insulate a favorable decision from
review further counsels against a finding of mootness
S.Ct. 132, 40 L.Ed. 293 (1895)). In that case, any opinion
as to the legality of the challenged action would be
here. See United States v. W. T. Grant Co., supra, at 632,
73 S.Ct. 894; cf. *289 Arizonans for Official English v.
advisory.
Arizona, 520 U.S. 43, 74, 117 S.Ct. 1055, 137 L.Ed.2d
121 Here, Pap's submitted an affidavit stating that it had
170 (1997). Although the issue is close, we conclude that
"ceased to operate a nude dancing establishment in Erie."
the case is not moot, and we turn to the merits.
Status Report Re Potential Issue of Mootness 1 (Sept. 8,
1999). Pap's asserts that the case is therefore moot
because "[t]he outcome of this case will have no effect
upon Respondent." Respondent's Motion to Dismiss as
III
Moot 1. Simply closing Kandyland is not sufficient to
render this case moot, however. Pap's is still incorporated
131 Being "in a state of nudity" is not an inherently
under Pennsylvania law, and it could again decide to
expressive condition. As we explained in Barnes,
operate a nude dancing establishment in Erie. See
however,
nude dancing of the type at issue here is
Petitioner's Brief in Opposition to Motion to Dismiss 3.
expressive
conduct, although we think that it falls only
Justice SCALIA differs with our assessment as to the
within
the
outer ambit of the First Amendment's
likelihood that Pap's may resume its nude dancing *288
See
Barnes v. Glen Theatre, Inc., 501 U.S., at
protection.
operation. Several Members of this Court can attest
565-566,
111
S.Ct.
2456 (plurality opinion); Schad v.
however, that the "advanced age" of Pap's owner (72)
Mount
Ephraim,
452
U.S. 61, 66, 101 S.Ct. 2176, 68
does not. make it "ahsnlutely clear" t.hal a life or quiet.
L.Ed.2d
671
(1981).
retirement is his only reasonable expectation. Cf. Friends
of Earth, Inc. v. Laidlaw Environmental Services (TOC),
141 To determine what level of scrutiny applies to the
Inc., 528 U.S. 167, 120 S.Ct. 693, 145 L.Ed.2d 610
ordinance at issue here, we must decide "whether the
(2000). Moreover, our appraisal of Pap's affidavit is
State's regulation is related to the suppression of
influenced by Pap's failure, despite its obligation to the
expression."
Texas v. Johnson, 491 U.S. 397, 403, 109
Court, to mention a word about the potential mootness
2533,
105 L.Ed.2d 342 (1989); see also United
S.Ct.
issue in its brief in opposition to the petition for writ of
States
v.
O'Brien,
391 U.S., at 377, 88 S.Ct. 1673. If the
certiorari, which was filed in April 1999, even though, as
in enacting the regulation is
governmental
purpose
Justice SCALIA points out, Kandyland was closed and
unrelated
to
the
suppression
of expression, then the
that property sold in 1998. See Board of License Comm 'rs
"less stringent" standard
regulation
need
only
satisfy
the
of Tiverton v. Pastore, 469 U.S. 238, 240, 105 S.Ct. 685,
from
O'Brien
for
evaluating
restrictions
on symbolic
83 L.Ed.2d 618 (1985) (per curiam). Pap's only raised the
v.
Johnson,
supra,
at
403,
109
S.Ct. 2533;
speech.
Texas
issue after this Court granted certiorari.
United States v. O'Brien, supra, at 377, 88 S.Ct. 1673. If
the government interest is related to the content of the
In any event, this is not a run of the mill voluntary
expression, however, then the regulation falls outside the
cessation case. Here it is the plaintiff who, having
of the 0 'Brien test and must be justified under a
scope
prevailed below, now seeks to have the case declared
more
demanding
standard. Texas v. Johnson, supra, at
moot. And it is the city of Erie that seeks to invoke the
S.Ct.
2533.
403,
109
federal judicial power to obtain this Court's review of the
Pennsylvania Supreme Court decision. Cf. ASARCO Inc.
v. Kadish, 490 U.S. 605, 617-618, 109 S.Ct. 2037, 104
L.Ed.2d 696 (1989). The city has an ongoing injury
because it is barred from enforcing the public nudity
provisions of its ordinance. If the challenged ordinance is
found constitutional, then Erie can enforce it, and the
availability of such relief is sufficient to prevent the case
from being moot. See Church of Scientology of Cal. v.
United States, supra, at 13, 113 S.Ct. 447. And Pap's still
WESTLAW

151

In Barnes, we analyzed an almost identical statute,
holding that Indiana's public nudity ban did not violate
the First Amendment, although no five Members of the
Court agreed on a single rationale for that conclusion. We
now clarify that government restrictions on public nudity
such as the ordinance at issue here should be evaluated
under the framework set forth in O'Brien for
content-neutral restrictions on symbolic speech.
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The city of Erie argues that the ordinance is a
content-neutral restriction that is reviewable under
0 'Brien because the ordinance bans conduct, not speech;
specifically, public *290 nudity. Respondent counters that
the ordinance targets nude dancing and, as such, is aimed
specifically at suppressing expression, making the
ordinance a content-based restriction that must be
subjected to strict scrutiny.
61
f

The ordinance here, like the statute in Barnes, is on its
face a general prohibition on public nudity. 553 Pa., at
354, 719 A.2d, at 277. By its terms, the ordinance
regulates conduct alone. It does not target nudity that
contains an erotic message; rather, it bans all public
nudity, regardless of whether that nudity is accompanied
by expressive activity. And like the statute in Barnes, the
Erie ordinance replaces and updates provisions of an
"Indecency and Immorality" ordinance that has been on
the books since 1866, predating the prevalence of nude
dancing establishments such as Kandyland. Pet. for Cert.
7a; see Barnes v. Glen Theatre, Inc., supra, at 568, 111
S.Ct. 2456.
Respondent and Justice STEVENS contend nonetheless
that the ordinance is related to the suppression of
expression because language in the ordinance's preamble
suggests that its actual purpose is to prohibit erotic
dancing of the type performed at Kandyland. Post, at
1406 (dissenting opinion). That is not how the
Pennsylvania Supreme Court interpreted that language,
however. In the preamble to the ordinance, the city
council stated that it was adopting the regulation
" 'for the purpose of limiting a recent increase in nude
live entertainment within the City, which activity
adversely **1392 impacts and threatens to impact on
the public health, safety and welfare by providing an
atmosphere conducive to violence, sexual harassment,
public intoxication, prostitution, the spread of sexually
transmitted diseases and other deleterious effects.' "
553 Pa., at359, 719 A.2d, at279.
The Pennsylvania Supreme Court construed this language
to mean that one purpose of the ordinance was "to combat
negative secondary effects." Ibid.
*291 As Justice SOUTER noted in Barnes, "on its face,
the governmental interest in combating prostitution and
other criminal activity is not at all inherently related to
expression." 501 U.S., at 585, 111 S.Ct. 2456 (opinion
concurring in judgment). In that sense, this case is similar
to 0 'Brien. O'Brien burned his draft registration card as a
public statement of his antiwar views, and he was
convicted under a statute making it a crime to knowingly
mutilate or destroy such a card. This Court rejected his
claim that the statute violated his First Amendment rights,
WESTLAW

reasoning that the law punished him for the
"noncommunicative impact of his conduct, and for
nothing else." 391 U.S., at 382, 88 S.Ct. 1673. In other
words, the Government regulation prohibiting the
destruction of draft cards was aimed at maintaining the
integrity of the Selective Service System and not at
suppressing the message of draft resistance that O'Brien
sought to convey by burning his draft card. So too here,
the ordinance prohibiting public nudity is aimed at
combating crime and other negative secondary effects
caused by the presence of adult entertainment
establishments like Kandyland and not at suppressing the
erotic message conveyed by this type of nude dancing.
Put another way, the ordinance does not attempt to
regulate the primary effects of the expression, i.e., the
effect on the audience of watching nude erotic dancing,
but rather the secondary effects, such as the impacts on
public health, safety, and welfare, which we have
previously recognized are "caused by the presence of
even one such" establishment. Renton v. Playtime
Theatres, Inc., 475 U.S. 41, 47-48, 50, 106 S.Ct. 925, 89
L.Ed.2d 29 (1986); see also Boos v. Barry, 485 U.S. 312,
321, 108 S.Ct. 1157, 99 L.Ed.2d 333 (1988).
Although the Pennsylvania Supreme Court acknowledged
that one goal of the ordinance was to combat the negative
secondary effects associated with nude dancing
establishments, the court concluded that the ordinance
was nevertheless content based, relying on Justice
White's position in dissent in Barnes for the proposition
that a ban of this type necessarily has the purpose of
suppressing the erotic message *292 of the dance.
Because the Pennsylvania court agreed with Justice
White's approach, it concluded that the ordinance must
have another, "unmentioned" purpose related to the
suppression of expression. 553 Pa., at 359, 719 A.2d, at
279. That is, the Pennsylvania court adopted the dissent's
view in Barnes that " ' [sJince the State permits the
dancers to perform if they wear pasties and G-strings
but forbids nude dancing, it is precisely because of the
distinctive, expressive content of the nude dancing
performances at issue in this case that the State seeks to
apply the statutory prohibition.' " 553 Pa., at 359, 719
A.2d, at 279 (quoting Barnes, supra, at 592, 111 S.Ct.
2456 (White, J., dissenting)). A majority of the Court
rejected that view in Barnes, and we do so again here.
171 Respondent's argument that the ordinance is "aimed" at
suppressing expression through a ban on nude
dancing-an argument that respondent supports by
pointing to statements by the city attorney that the public
nudity ban was not intended to apply to "legitimate"
theater productions-is really an argument that the city
council also had an illicit motive in enacting the
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will not strike down an otherwise constitutional statute on
arguendo, that sleeping can be expressive conduct, the
the basis of an alleged illicit motive. 0 'Brien, supra, at
Court concluded that the Government interest in
382- 383, 88 S.Ct. 1673; **1393 Renton v. Playtime
conserving park property was unrelated to the
Theatres, Inc., supra, at 47-48, I 06 S.Ct. 925 (that the
demonstrators' message about homelessness. Id., at 299,
"predominate" purpose of the statute was to control
104 S.Ct. 3065. *294 So, while the demonstrators were
secondary effects was "more than adequate to establish"
allowed to erect "symbolic tent cities," they were not
that the city's interest was unrelated to the suppression of
allowed to sleep overnight in those tents. Even though the
expression). In light of the Pennsylvania court's
regulation may have directly limited the expressive
determination that one purpose of the ordinance is to
element involved in actually sleeping in the park, the
combat harmful secondary effects, the ban on public
regulation was nonetheless content neutral.
nudity here is no different from the ban on burning draft
Similarly, even if Erie's public nudity ban has some
registration cards in 0 'Brien, where the Government
minimal effect on the erotic message by muting that
sought to prevent the means of the expression and not the
portion of the expression that occurs when the last stitch
expression of antiwar sentiment itself.
is dropped, the dancers at Kandyland and other such
establishments are free to perform wearing pasties and
Justice STEVENS argues that the ordinance enacts a
G-strings. Any effect on the overall expression is de
complete ban on expression. We respectfully disagree
minimis. And as Justice STEVENS eloquently stated for
with that characterization. The public nudity ban certainly
the plurality in Young v. American Mini Theatres, Inc.,
has *293 the effect of limiting one particular means of
427 U.S. 50, 70, 96 S.Ct. 2440, 49 L.Ed.2d 310 (1976),
expressing the kind of erotic message being disseminated
"even though we recognize that the First Amendment will
at Kandyland. But simply to define what is being banned
not tolerate the total suppression of erotic materials that
as the "message" is to assume the conclusion. We did not
have some arguably artistic value, it is manifest that
analyze the regulation in 0 'Brien as having enacted a
society's interest in protecting this type of expression is of
total ban on expression. Instead, the Court recognized that
a wholly different, and lesser, magnilude llian the """1394
the regulation against destroying one's draft card was
interest in untrammeled political debate," and "few of us
justified by the Government's interest in preventing the
would march our sons and daughters off to war to
harmful "secondary effects" of that conduct (disruption to
preserve the citizen's right to see" specified anatomical
the Selective Service System), even though that regulation
areas exhibited at establishments like Kandy land. If States
may have some incidental effect on the expressive
are to be able to regulate secondary effects, then de
element of the conduct. Because this justification was
minimis intrusions on expression such as those at issue
unrelated to the suppression of O'Brien's antiwar
here cannot be sufficient to render the ordinance content
message, the regulation was content neutral. Although
based. See Clark v. Community for Creative
there may be cases in which banning the means of
Non-Violence, supra, at 299, 104 S.Ct. 3065; Ward v.
expression so interferes with the message that it
Rock Against Racism, 491 U.S. 781, 791, 109 S.Ct. 2746,
essentially bans the message, that is not the case here.
105 L.Ed.2d 661 (1989) (even if regulation has an
incidental effect on some speakers or messages but not
Even if we had not already rejected the view that a ban on
public nudity is necessarily related to the suppression of
others, the regulation is content neutral if it can be
justified without reference to the content of the
the erotic message of nude dancing, we would do so now
expression).
because the premise of such a view is flawed. The State's
interest in preventing harmful secondary effects is not
This case is, in fact, similar to 0 'Brien, Community for
related to the suppression of expression. In trying to
Creative Non-Violence, and Ward. The justification for
control the secondary effects of nude dancing, the
ordinance seeks to deter crime and the other deleterious
the government regulation in each case prevents harmful
"secondary" effects that are unrelated to the suppression
effects caused by the presence of such an establishment in
the neighborhood. See Renton, supra, at 50-51, 106 S.Ct.
of expression. See, e.g., Ward v. Rock Against Racism,
supra, at 791-792, 109 S.Ct. 2746 (noting that "[t]he
925. In Clark v. Community for Creative Non-Violence,
principal justification for the *295 sound-amplification
468 U.S. 288, 104 S.Ct. 3065, 82 L.Ed.2d 221 (1984), we
guideline is the city's desire to control noise levels at
held that a National Park Service regulation prohibiting
camping in certain parks did not violate the First
bandshell events, in order to retain the character of the
[adjacent] Sheep Meadow and its more sedate activities,"
Amendment when applied to prohibit demonstrators from
sleeping in Lafayette Park and the Mall in Washington,
and citing Renton for the proposition that "[a] regulation
D.C., in connection with a demonstration intended to call
that serves purposes unrelated to the content of expression
WESTL AW
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is deemed neutral, even if it has an incidental effect on
some speakers or messages but not others"). While the
doctrinal theories behind "incidental burdens" and
"secondary effects" are, of course, not identical, there is
nothing objectionable about a city passing a general
ordinance to ban public nudity (even though such a ban
may place incidental burdens on some protected speech)
and at the same time recognizing that one specific
occurrence of public nudity-nude erotic dancing-is
particularly problematic because it produces harmful
secondary effects.
Justice STEVENS claims that today we "[f]or the first
time" extend Renton 's secondary effects doctrine to
justify restrictions other than the location of a commercial
enterprise. Post, at 1406 (dissenting opinion). Our
reliance on Renton to justify other restrictions is not new,
however. In Ward, the Court relied on Renton to evaluate
restrictions on sound amplification at an outdoor
bandshell, rejecting the dissent' s conttmtion that Renton
was inapplicable. See Ward v. Rock Against Racism,
supra, at 804, n. l, 109 S.Ct. 2746 (Marshall, J.,
dissenting) ("Today, for .the first time, a majority of the
Court applies Renton analysis to a category of speech far
afield from that decision's original limited focus").
Moreover, Erie's ordinance does not effect a "total ban"
on protected expression. Post, at 1407.
In Renton, the regulation explicitly treated "adult" movie
theaters differently from other theaters, and defined
"adult" theaters solely by reference to the content of their
movies. 475 U.S., at 44, 106 S.Ct. 925. We nonetheless
treated the zoning regulation as content neutral because
the ordinance was aimed at the secondary effects of adult
theaters, a justification unrelated to the content of the
adult movies themselves. *296 Id., at 48, 106 S.Ct. 925.
Here, Erie's ordinance is on its face a content-neutral
restriction on conduct. Even if the city thought that nude
dancing at clubs like Kandyland constituted a particularly
problematic instance of public nudity, the regulation is
still properly evaluated as a content-neutral restriction
because the interest in combating the secondary effects
associated with those clubs is unrelated to the suppression
of the erotic message conveyed by nude dancing.
We c?nclude that Erie's asserted interest in combating the
negative secondary effects associated with adult
entertainment establishments like Kandyland is unrelated
to the suppression of the erotic message conveyed by
nude dancing. The ordinance prohibiting public nudity is
therefore valid **1395 if it satisfies the four-factor test
from 0 'Brien for evaluating restrictions on symbolic
speech.

IV
[8) (9] [10] [11]

.
Applymg
that standard here, we conclude that
Erie's ordinance is justified under O'Brien. The first
factor of the 0 'Brien test is whether the government
regulation is within the constitutional power of the
government to enact. Here, Erie's efforts to protect public
health and safety are clearly within the city's police
powers. The second factor is whether the regulation
furthers an important or substantial government interest.
The asserted interests of regulating conduct through a
public nudity ban and of combating the harmful
secondary effects associated with nude dancing are
undeniably important. And in terms of demonstrating that
such secondary effects pose a threat, the city need not
"conduct new studies or produce evidence independent of
that already generated by other cities", to demonstrate the
problem of secondary effects, "so long as whatever
evidence the city relies upon is reasonably believed to be
relevant to the problem that the city addresses." Renton v.
Playtime Theatres, Inc., supra, at 51-52, 106 S.Ct. 925.
Because the nude dancing at Kandyland is of the same
character as the adult entertainment *297 at issue in
Renton, Young v. American Mini Theatres, Inc., 427 U.S.
50, 96 S.Ct. 2440, 49 L.Ed.2d 310 (1976), and California
v. laRue, 409 U.S. I 09, 93 S.Ct. 390, 34 L.Ed.2d 342
( 1972), it was reasonable for Erie to conclude that such
nude dancing was likely to produce the same secondary
effects. And Erie could reasonably rely on the evidentiary
foundation set forth in Renton and American Mini
Theatres to the effect that secondary effects are caused by
the presence of even one adult entertainment
establishment in a given neighborhood. See Renton v.
Playtime Theatres, Inc., supra, at 51-52, I 06 S.Ct. 925
(indicating that reliance on a judicial opinion that
describes the evidentiary basis is sufficient). In fact, Erie
expressly relied on Barnes and its discussion of secondary
effects, including its reference to Renton and American
Mini Theatres. Even in cases addressing regulations that
strike closer to the core of First Amendment values we
have accepted a state or local government's reasodable
belief that the experience of other jurisdictions is relevant
to the problem it is addressing. See Nixon v. Shrink
Missouri Government PAC, 528 U.S. 377, 393, n. 6, 120
S.Ct. 897, 145 L.Ed.2d 886 (2000) Regardless of whether
Justice SOUTER now wishes to disavow his opinion in
Barnes on this point, see post, at 1406 (opinion
concurring in part and dissenting in part), the evidentiary
standard described in Renton controls here, and Erie
meets that standard.

1121 I
t Er_ie
. _ a_so
I re 1·te d on its
. own findings. The
_________________________
n_a_n..:..y_e_v_e_n_,_
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15reambie o tlre-ordimmc·e-statenhttr'che - tmcr o'f"ttre
City of Erie has, at various times over more than a
century, expressed its findings that certain lewd, immoral
activities carried on in public places for profit are highly
detrimental to the public health, safety and welfare, and
lead to the debasement of both women and men, promote
violence, public intoxication, prostitution and other
serious criminal activity." Pet. for Cert. 6a (emphasis
added). The city council members, familiar with
commercial downtown Erie, are the individuals who
would likely have had firsthand knowledge of what took
place at and around nude dancing establishments *298 in
Erie, and can make particularized, expert judgments about
the resulting harmful secondary effects. Analogizing to
the administrative agency context, it is well established
that, as long as a party has an opportunity to respond, an
administrative agency may take official notice of such
"legislative facts" within its special knowledge, and is not
confined to the evidence in the record in reaching its
expert judgment. See FCC v. Nahonal Citizens umm.for
Broadcasting, 436 U.S. 775, 98 S.Ct. 2096, 56 L.Ed.2d
697 (1978); Republic Aviation **1396 Corp. v. NLRB,
324 U.S. 793, 65 S.Ct. 982, 89 L.Ed. 1372 (1945); 2 K.
Davis & R. Pierce, Administrative Law Treatise § 10.6
(3d ed.1994). Here, Kandy land has had ample opportunity
lo conlesl the council's findings about secondary
effects-before the council itself, throughout the state
proceedings, and before this Court. Yet to this day,
Kandyland has never challenged the city council's
findings or cast any specific doubt on the validity of those
findings. Instead, it has simply asserted that the council's
evidentiary proof was lacking. ln the absence of any
reason to doubt it, the city's expert judgment should be
credited. And the study relied on by amicus curiae does
not cast any legitimate doubt on the Erie city council's
judgment about Erie. See Brief for First Amendment
Lawyers Association as Amicus Curiae 16-23.
Finally, it is worth repeating that Erie's ordinance is on its
face a content-neutral restriction that regulates conduct,
not First Amendment expression. And the government
should have sufficient leeway to justify such a law based
on secondary effects. On this point, 0 'Brien is especially
instructive. The Court there did not require evidence that
the integrity of the Selective Service System would be
jeopardized by the knowing destruction or mutilation of
draft cards. It simply reviewed the Government's various
administrative interests in issuing the cards, and then
concluded that "Congress has a legitimate and substantial
interest in preventing their wanton and unrestrained
destruction and assuring their continuing availability by
punishing people *299 who knowingly and willfully
destroy or mutilate them." 391 U.S., at 378-380, 88 S.Ct.
1673. There was no study documenting instances of draft
WESTLAW
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the Government's asserted efficiency interests. But the
Court permitted Congress to take official notice, as it
were, that draft card destruction would jeopardize the
system. The fact that this sort of leeway is appropriate in a
case involving conduct says nothing whatsoever about its
appropriateness in a case involving actual regulation of
First Amendment expression. As we have said, so long as
the regulation is unrelated to the suppression of
expression, "[t]he government generally has a freer hand
in restricting expressive conduct than it has in restricting
the written or spoken word." Texas v. Johnson, 491 U.S.,
at 406, 109 S.Ct. 2533. See, e.g., United States v.
O'Brien, supra, at 377, 88 S.Ct. 1673; United States v.
Albertini, 472 U.S. 675, 689, 105 S.Ct. 2897, 86 L.Ed.2d
536 (1985) (finding sufficient the Government's assertion
that those who had previously been barred from entering
the military installation pose a threat to the security of that
installation); Clark v. Community for Creative
Non-Violence, 468 U.S., at 299, 104 S.Ct. 3065 (finding
sufficient the Government's assertion that camping
overnight in the park poses a threat to park property).
Justice SOUTER, however, would require Erie to develop
a specific evidentiary record supporting its ordinance.
Post, at 1405-1406 (opinion concurring in part and
dissenting in part). Justice SOUTER agrees that Erie's
interest in combating the negative secondary effects
associated with nude dancing establishments is a
legitimate government interest unrelated to the
suppression of expression, and he agrees that the
ordinance should therefore be evaluated under U'Brien.
0 'Brien, of course, required no evidentiary showing at all
that the threatened harm was real. But that case is
different, Justice SOUTER contends, because in 0 'Brien
"there could be no doubt" that a regulation prohibiting the
destruction of draft cards would alleviate the harmful
secondary effects *300 flowing from the destruction of
those cards. Post, at 1402-1403, n. 1.
But whether the harm is evident to our "intuition," ibid.,
is not the proper inquiry. If it were, we would simply say
there is no doubt that a regulation prohibiting public
nudity would alleviate the harmful secondary effects
associated with nude dancing. In any event, Justice
SOUTER conflates **1397 two distinct concepts under
O'Brien: whether there is a substantial government
interest and whether the regulation furthers that interest.
As to the government interest, i.e., whether the threatened
harm is real, the city council relied on this Court's
opinions detailing the harmful secondary effects caused
by establishments like Kandyland, as well as on its own
experiences in Erie. Justice SOUTER attempts to
denigrate the city council's conclusion that the threatened
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harm was real, arguing that we cannot accept Erie's
findings because the subject of nude dancing is "fraught
with some emotionalism," post, at 1404. Yet surely the
subject of drafting our citizens into the military is
"fraught" with more emotionalism than the subject of
regulating nude dancing. Ibid. Justice SOUTER next
hypothesizes that the reason we cannot accept Erie's
conclusion is that, since the question whether these
secondary effects occur is "amenable to empirical
treatment," we should ignore Erie's actual experience and
instead require such an empirical analysis. Post, at 1404,
n. 3 (referring to a "scientifically sound" study offered by
an amicus curiae to show that nude dancing
establishments do not cause secondary effects). In Nixon,
however, we flatly rejected that idea. 528 U.S., at 394,
120 S.Ct. 897 (noting that the "invocation of academic
studies said to indicate" that the threatened harms are not
real is insufficient to cast doubt on the experience of the
local government).

capacity to convey the dancer's erotic message. See
Barnes v. Glen Theatre, Inc., 501 U.S., at 572, 111 S.Ct.
2456 (plurality opinion of REHNQUIST, C. J., joined by
O'CONNOR and KENNEDY, JJ.); id., at 587, 111 S.Ct.
2456 (SOUTER, J., concurring in judgment). Justice
SOUTER points out that zoning is an alternative means of
addressing this problem. It is far from clear, however, that
zoning imposes less of a burden on expression than the
minimal requirement implemented here. In any event,
since this is a content-neutral restriction, least restrictive
*302 means analysis is not required. See Ward, 491 U.S.,
at 798-799, n. 6, 109 S.Ct. 2746.
**1398 We hold, therefore, that Erie's ordinance is a
content-neutral regulation that is valid under 0 'Brien.
Accordingly, the judgment of the Pennsylvania Supreme
Court is reversed, and the case is remanded for further
proceedings.

It is so ordered.

As to the second point-whether the regulation furthers
the government interest-it is evident that, since crime
and other public health and safety problems are caused by
the presence of nude dancing establishments like
Kandyland, a *301 ban on such nude dancing would
further Erie's interest in preventing such secondary
effects. To be sure, requiring dancers to wear pasties and
G-strings may not greatly reduce these secondary effects,
but O'Brien requires only that the regulation further the
interest in combating such effects. Even though the
dissent questions the wisdom of Erie's chosen remedy,
post, at 1409 (opinion of STEVENS, J.), the" 'city must
be allowed a reasonable opportunity to experiment with
solutions to admittedly serious problems,' " Renton v.
Playtime Theatres, Inc., 475 U.S., at 52, 106 S.Ct. 925
(quoting American Mini Theatres, 427 U.S., at 71, 96
S.Ct. 2440 (plurality opinion)). It also may be true that a
pasties and G-string requirement would not be as effective
as, for example, a requirement that the dancers be fully
clothed, but the city must balance its efforts to address the
problem with the requirement that the restriction be no
greater than necessary to further the city's interest.
The ordinance also satisfies 0 'Brien's third factor, that
the government interest is unrelated to the suppression of
free expression, as discussed supra, at 1390-1395. The
fourth and final 0 'Brien factor-that the restriction is no
greater than is essential to the furtherance of the
government interest-is satisfied as well. The ordinance
regulates conduct, and any incidental impact on the
expressive element of nude dancing is de minimis. The
requirement that dancers wear pasties and G-strings is a
minimal restriction in furtherance of the asserted
government interests, and the restriction leaves ample
WEST LAW

Justice SCALIA, with whom Justice THOMAS joins,
concurring in the judgment.

I

In my view, the case before us here is moot. The Court
concludes that it is not because respondent could resume
its nude dancing operations in the future, and because
petitioners have suffered an ongoing, redressable harm
consisting of the state court's invalidation of their public
nudity ordinance.
As to the first point: Petitioners do not dispute that
Kandyland no longer exists; the building in which it was
located has been sold to a real estate developer, and the
premises are currently being used as a comedy club. We
have a sworn affidavit from respondent's sole
shareholder, Nick Panos, to the effect that Pap's "operates
no active business," and is "a 'shell' corporation." More
to the point, Panos swears that neither Pap's nor Panos
"employ[s] any individuals involved in the nude dancing
business," "maintain[s] any contacts in the adult
entertainment business," "has any current interest in any
establishment providing nude dancing," or "has any
intention to own or operate a nude dancing establishment
in the future."' App. to Reply to Brief in Opposition to
Motion to Dismiss 7-8.
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*303 Pe 1t1oners o no con st cllese representa ·ions, ut
offer in response only that Pap's could very easily get
back into the nude dancing business. The Court adopts
petitioners' line, concluding that because respondent is
still incorporated in Pennsylvania, it "could again decide
to operate a nude dancing establishment in Erie." Ante, at
1390. That plainly does not suffice under our cases. The
in
test
for
mootness
we
have
applied
voluntary-termination cases is not whether the action
originally giving rise to the controversy could not
conceivably reoccur, but whether it is "absolutely clear
that the ... behavior could not reasonably be expected to
recur." United States v. Concentrated Phosphate Export
Assn., inc., 393 U.S. 199, 203, 89 S.Ct. 361, 21 L.Ed.2d
344 (1968) (emphasis added). Here I think that test is met.
According to Panos' uncontested sworn affidavit, Pap's
ceased doing business at Kandyland, and the premises
were sold to an independent developer, in 1998-the year
before the petition for certiorari in this case was filed. It
strains ~redulily to suppose that the 72-year- old Mr.
Panos shut down his going business afier securing his
victory in the Pennsylvania Supreme Court, and before
the city's petition for certiorari was even filed, in order to
increase his chances of preserving his judgment in the
statistically unlikely event that a (not yet filed) petition
might be granted. Given the timing of these events, given
the fact that respondent has no existing interest in nude
dancing (or in any other business), given Panos' sworn
representation that he does not intend to invest **1399
-through Pap's or otherwise-in any nude dancing
business, and given Panos' advanced *304 age,' it seems
to me that there is "no reasonable expectation," even if
there remains a theoretical possibility, that Pap's will
resume nude dancing operations in the future.'

The situation here is indistinguishable from that which
obtained in Arizonans for Official English v. Arizona, 520
U.S. 43, 117 S.Ct. 1055, 137 L.Ed.2d 170 (1997), where
the plaintiff-respondent, a state employee who had sued to
enjoin enforcement of an amendment to the Arizona
Constitution making English that State's official
language, had resigned her public-sector employment. We
held the case moot and, since the mootness was
attributable to the " 'unilateral action of the party who
prevailed in the lower court,' " we followed our usual
practice of vacating the favorable judgment respondent
had obtained in the *305 Court of Appeals. id., at 72, 117
S.Ct. 1055 (quoting U.S. Bancorp Mortgage Co. v.
Bonner Mall Partnership, 513 U.S. 18, 23, 115 S.Ct. 386,
130 L.Ed.2d 233 (1994)).
The rub here is that this case comes to us on writ of
certiorari to a state court, so that our lack of jurisdiction
over the case also entails, according to our recent
W ESTLAW
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See ASARCO inc. v. Kadish, 490 U.S. 605, 621, n. 1, 109
S.Ct. 2037, 104 L.Ed.2d 696 (1989). The consequences of
that limitation on our power are in this case significant: A
dismissal for mootness caused by respondent's unilateral
action would leave petitioners subject to an ongoing legal
disability, and a large one at that. Because the
Pennsylvania Supreme Court severed the public nudity
prov1s1on from the ordinance, thus rendering it
inoperative, the city would be prevented from enforcing
its public nudity prohibition not only against respondent,
should it decide to resume operations in the future, and
not only against other nude dancing establishments, but
against anyone who appears nude in public, regardless of
the "expressiveness" of his conduct or his purpose in
engaging in it.
That is an unfortunate consequence (which could be
avoided, of course, if the Pennsylvania Supreme Court
chose to vacate its judgments in cases that become moot
during appeal). But it is not a consequence that authorizes
us to entertain a suit the Constitution places beyond our
power. And leaving in effect erroneous state
determinations regarding the Federal Constitution is, after
all, not unusual. It would have occurred here, even
without the intervening mootness, if we hnci cicnicci
certiorari. And until the 1914 revision of the Judicial
Code, it occurred whenever a state court erroneously
sustained a federal constitutional challenge, since we did
not even have statutory jurisdiction to entertain **1400 an
appeal. Compare Judiciary Act of 1789, ch. 20, § 25, 1
Stat. 85-87, with Act of Dec. 23, 1914, ch. 2, 38 Stat.
790. In any event, the short of the matter is that we have
no power to suspend the fundamental precepts that federal
courts "are limited by the case-or-controversy
requirement *306 of Art. III to adjudication of actual
disputes between adverse parties," Richardson v.
Ramirez, 418 U.S. 24, 36, 94 S.Ct. 2655, 41 L.Ed.2d 551
(1974 ), and that this limitation applies "at all stages of
review," Freiser v. Newkirk, 422 U.S. 395, 40 l, 95 S.Ct.
2330, 45 L.Ed.2d 272 (1975) (quoting Steffel v.
Thompson, 415 U.S. 452, 459, n. 10, 94 S.Ct. 1209, 39
L.Ed.2d 505 (1974)) (internal quotation marks omitted).
Which brings me to the Court's second reason for holding
that this case is still alive: The Court concludes that
because petitioners have an "ongoing injury" caused by
the state court's invalidation of its duly enacted public
nudity provision, our ability to hear the case and reverse
the judgment below is itself"sufficient to prevent the case
from being moot." Ante, at 1390. Although the Court does
not cite any authority for the proposition that the burden
of an adverse decision below suffices to keep a case alive,
it is evidently relying upon our decision in ASARCO,
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which held that Article Ill's standing requirements were
satisfied on writ of certiorari to a state court even though
there would have been no Article III standing for the
action producing the state judgment on which certiorari
was sought. We assumed jurisdiction in the case because
we concluded that the party seeking to invoke the federal
judicial power had standing to challenge the adverse
judgment entered against them by the state court. Because
that judgment, if left undisturbed, would "caus[ e] direct,
specific, and concrete injury to the parties who petition
for our review," ASARCO, 490 U.S., at 623-624, 109
S.Ct. 2037, and because a decision by this Court to
reverse the State Supreme Court would clearly redress
that injury, we concluded that the original plaintiffs' lack
of standing was not fatal to our jurisdiction, id., at 624,
109 S.Ct. 2037.
I dissented on this point in ASARCO, see id., at 634, I 09
S.Ct. 2037 (REHNQUIST, C. J., concurring in part and
dissenting in part, joined by SCALIA, J.), and remain of
the view that it was incorrectly decided. But ASARCO at
least did not purport to hold that the constitutional
standing requirements of lllJUry, causation, and
redressability may be satisfied solely by *307 reference to
the lower court's adverse judgment. It was careful to
note-however illogical that might have been, see id., at
635, 109 S.Ct. 2037-that the parties "remain[ed]
adverse," and that jurisdiction was proper only so long as
the "requisites of a case or controversy are also met," id.,
at 619, 624, 109 S.Ct. 2037. Today the Court would
appear to drop even this fig leaf." In concluding that the
injury to Erie is "sufficient" to keep this case alive, the
Court performs the neat trick of identifying a "case or
controversy" that has only one interested party.

II

For the reasons set forth above, I would dismiss this case
for want of jurisdiction. Because the Court resolves the
threshold mootness question differently and proceeds to
address the merits, I will do so briefly as well. I agree that
the decision of the Pennsylvania Supreme Court must be
reversed, but disagree with the mode of analysis the Court
has applied.
The city of Erie self-consciously modeled its ordinance on
the public nudity **1401 statute we upheld against
constitutional challenge in Barnes v. Glen Theatre, Inc.,
50 I U.S. 560, 111 S.Ct. 2456, 115 L.Ed.2d 504 (1991 ),
calculating (one would have supposed reasonably) that
the courts of Pennsylvania would consider themselves
bound by our judgment on a question of federal
WESTLAW

constitutional law. In Barnes, I voted to uphold the
challenged Indiana statute "not because it survives some
lower level of First Amendment scrutiny, but because, as
a general law regulating conduct and not specifically
directed at expression, it is not *308 subject to First
Amendment scrutiny at all." Id., at 572, 111 S.Ct. 2456
(opinion concurring in judgment). Erie's ordinance, too,
by its terms prohibits not merely nude dancing, but the
act-irrespective of whether it is engaged in for
expressive purposes--of going nude in public. The facts
that a preamble to the ordinance explains that its purpose,
in part, is to "limi[t] a recent increase in nude live
entertainment," App. to Pet. for Cert. 42a, that city
councilmembers in supporting the ordinance commented
to that effect, see post, at 1412-1413, and n. 16
(STEVENS, J., dissenting), and that the ordinance
includes in the definition of nudity the exposure of
devices simulating that condition, see post, at 1413,
neither make the law any less general in its reach nor
demonstrate that what the municipal authorities really
find objectionable is expression rather than public
nakedness. As far as appears (and as seems
overwhelmingly
likely),
the
preamble,
the
councilmembers' comments, and the chosen definition of
the prohibited conduct simply reflect the fact that Erie had
recently been having a public nudity problem not with
streakers, sunbathers or hot dog vendors, see Barnes,
supra, at 574, 111 S.Ct. 2456 (SCALIA, J., concurring in
judgment), but with lap dancers.
There is no basis for the contention that the ordinance
does not apply to nudity in theatrical productions such as
Equus or Hair. Its text contains no such limitation. It was
stipulated in the trial court that no effort was made to
enforce the ordinance against a production of Equus
involving nudity that was being staged in Erie at the time
the ordinance became effective. App. 84. Notwithstanding
Justice STEVENS' assertion to the contrary, however, see
post, at 1411-1412, neither in the stipulation, nor
elsewhere in the record, does it appear that the city was
aware of the nudity-and before this Court counsel for
the city attributed nonenforcement not to a general
exception for theatrical productions, but to the fact that no
one had complained. Tr. of Oral Arg. 16. One instance of
nonenforcement-against a play already in production
that prosecutorial discretion might reasonably have *309
"grandfathered"--does not render this ordinance
discriminatory on its face. To be sure, in the trial court
counsel for the city said that "[t]o the extent that the
expressive activity that is contained in [such] productions
rises to a higher level of protected expression, they would
not be [covered]," App. 53-but he rested this assertion
upon the provision in the preamble that expressed respect
for "fundamental Constitutional guarantees of free speech
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and free expression," and the provision of Paragraph 6 of
the ordinance that provided for severability of
unconstitutional provisions, id., at 53-54. 5 What he was
saying there (in order to fend off the overbreadth
challenge of respondent, who was in no doubt that the
ordinance did cover theatrical productions, see id., at 55)
was essentially what he said at oral argument before this
Court: that the ordinance would not be enforceable
against theatrical productions if the Constitution forbade
it. **1402 Tr. of Oral Arg. 13. Surely that limitation does
not cause the ordinance to be not generally applicable, in
the relevant sense of being targeted against expressive
conduct. 6
*310 Moreover, even were I to conclude that the city of
Erie had specifically singled out the activity of nude
dancing, I still would not find that this regulation violated
the First Amendment unless [ could be persuaded (as on
this record I cannot) that it was the communicative
character of nude dancing that prompted the ban.' When
conduct other than speech itself is rer,11ll'tterl, it is my view
that the First Amendment is violated only "[w]here the
government prohibits conduct precisely because of its
communicative attributes." Barnes, 501 U.S., at 577, 111
S.Ct. 2456 (emphasis deleted). Here, even if one
hypothesizes that the city's object was to suppress only
nude dancing, that would not establish an intent to
suppress what (if anything) nude dancing communicates. I
do not feel the need, as the Comt does, to identify some
"secondary effects" associated with nude dancing that the
city could properly seek to eliminate. (I am highly
skeptical, to tell the truth, that the addition of pasties and
G-strings will at all reduce the tendency of establishments
such as Kandyland to attract crime and prostitution, and
hence to foster sexually transmitted disease.) The
traditional power of government to foster good morals
(bonos mores ), and the acceptability of the traditional
judgment (if Erie wishes to endorse it) that nude public
dancing itself is immoral, have not been repealed by the
First Amendment.

Justice SOUTER, concurring in part and dissenting in
part.
I join Parts I and II of the Court's opinion and agree with
the analytical approach that the plurality employs in
deciding this case. Erie's stated interest in combating the
secondary effects associated with nude dancing
establishments is an interest unrelated to the suppression
of expression under United States v. O'Brien, 391 U.S.
367, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968), and the city's
regulation is thus properly considered under the O'Brien
standards. I do not believe, however, that the current
WES TLAW

record allows us to say that the city has made a sufficient
*311 evidentiary showing to sustain its regulation, and I
would therefore vacate the decision of the Pennsylvania
Supreme Court and remand the case for further
proceedings.

In several recent cases, we have confronted the need for
factual justifications to satisfy intermediate scrutiny under
the First Amendment. See, e.g., Nixon v. Shrink Missouri
Government PAC, 528 U.S. 377, 120 S.Ct. 897, 145
L.Ed.2d 886 (2000); Turner Broadcasting System, Inc. v.
FCC, 520 U.S. 180, 117 S.Ct. 1174, 137 L.Ed.2d 369
(1997) (Turner fl); Turner Broadcasting System, Inc. v.
FCC. 512 U.S. 622, 114 S.Ct. 2445, 129 L.Ed.2d 497
( 1994) (Turner I) . Those cases do not identify with any
specificity a particular quantum of evidence, nor do I seek
to do so in this brief concurrence.' What the **1403 cases
do make plain, however, is that application of an
intermediate scrutiny test to a government's asserted
rationale for regulation of expressive activity demands
some factual justification to connect that rationale with
the regulation in issue.
*312 fn Turner I, for example, we stated that

"[ w]hen the Government defends a regulation on
speech as a means to redress past harms or pn:vt:nl
anticipated harms, it must do more than simply 'posit
the existence of the disease sought to be cured.' Quincy
Cable TV, Inc. v. FCC, 768 F.2d 1434, 1455
(C.A.D.C.1985). It must demonstrate that the recited
harms are real, not merely conjectural, and that the
regulation will in fact alleviate these harms in a direct
and material way." Id., at 664, 114 S.Ct. 2445 (plurality
opinion).
The plurality concluded there, of course, that the record,
though swollen by three years of hearings on the Cable
Television Consumer Protection and Competition Act of
1992, was insufficient to permit the necessary
determinations and remanded for a more thorough factual
development. When the case came back to us, in Turner
II, a majority of the Court reiterated those requirements,
characterizing the enquiry into the acceptability of the
Government's regulations as one that turned on whether
they "were designed to address a real harm, and whether
those provisions will alleviate it in a material way." 520
U.S., at 195, 117 S.Ct. 1174. Most recently, in Nixon, we
repeated that "[w]e have never accepted mere conjecture
as adequate to carry a First Amendment burden," 528
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U.S., at 392, 120 S.Ct. 897, and we examined the
"evidence introduced into the record by petitioners or
cited by the lower courts in this action ... ," ibid.
The focus on evidence appearing in the record is
consistent with the approach earlier applied in Young v.
American Mini Theatres, Inc., 427 U.S. 50, 96 S.Ct. 2440,
49 L.Ed.2d 310 (1976), and Renton v. Playtime Theatres,
Inc., 475 U.S. 41, I 06 S.Ct. 925, 89 L.Ed.2d 29 (1986). In
Young, Detroit adopted a zoning ordinance requiring
dispersal of adult theaters through the city and prohibiting
them within 500 feet of a residential area. Urban planners
and real estate experts attested to the harms created by
clusters of such theaters, see 427 U.S., at 55, 96 S.Ct.
2440, and we found that "[t]he record *313 discloses a
factual basis" supporting the efficacy of Detroit's chosen
remedy, id., at 71, 96 S.Ct. 2440. In Renton, the city
similarly enacted a zoning ordinance requiring specified
distances between adult theaters and residential zones,
churches, parks, or schools. See 475 U.S., at 44, 106 S.Ct.
925. The city "held public hearings, reviewed the
experiences of Seattle and other cities, and received a
report from the City Attorney's Office advising as to
developments in other cities." Ibid. We found that
Renton's failure to conduct its own studies before
enacting the ordinance was not fatal; "[t]he First
Amendment does not require a city **1404 ... to conduct
new studies or produce evidence independent of that
already generated by other cities, so long as whatever
evidence the city relies upon is reasonably believed to be
relevant to the problem that the city addresses." Id., at
51-52, 106 S.Ct. 925.
The upshot of these cases is that intermediate scrutiny
requires a regulating government to make some
demonstration of an evidentiary basis for the harm it
claims to flow from the expressive activity, and for the
alleviation expected from the restriction imposed. 2 See,
e.g., Edenfield v. Fane, 507 U.S. 761, 770-773, 113 S.Ct.
1792, 123 L.Ed.2d 543 (1993) (striking down regulation
of commercial speech for failure to show direct and
material efficacy). That evidentiary basis may be
borrowed from the records made by other governments if
the experience elsewhere is germane to the measure under
consideration and actually relied upon. I will assume,
further, that the reliance may be shown by legislative
invocation of a judicial opinion that accepted an
evidentiary foundation as sufficient *314 for a similar
regulation. What is clear is that the evidence of reliance
must be a matter of demonstrated fact, not speculative
supposition.
By these standards, the record before us today is deficient
in its failure to reveal any evidence on which Erie may
WEST LAW

have relied, either for the seriousness of the threatened
harm or for the efficacy of its chosen remedy. The
plurality does the best it can with the materials to hand,
see ante, at 1395-1396, but the pickings are slim. The
plurality quotes the ordinance's preamble asserting that
over the course of more than a century the city council
had expressed "findings" of detrimental secondary effects
flowing from lewd and immoral profitmaking activity in
public places. But however accurate the recital may be
and however honestly the councilors may have held those
conclusions to be true over the years, the recitation does
not get beyond conclusions on a subject usually fraught
with some emotionalism. The plurality recognizes this, of
course, but seeks to ratchet up the value of mere
conclusions by analogizing them to the legislative facts
within an administrative agency's special knowledge, on
which action is adequately premised in the absence of
evidentiary challenge. Ante, at 1395-1396. The analogy is
not obvious; agencies are part of the executive branch and
we defer to them in part to allow them the freedom
necessary to reconcile competing policies. See Chevron
U.S.A. Inc. v. Natural Resources Defense Council, Inc.,
467 U.S. 837, 843-845, 104 S.Ct. 2778, 81 L.Ed.2d 694
(1984 ). That aside, it is one thing to accord administrative
leeway as to predictive judgments in applying " 'elusive
concepts' " to circumstances where the record is
inconclusive and "evidence ... is difficult to compile,"
FCC v. National Citizens Comm. for Broadcasting, 436
U.S. 775, 796-797, 98 S.Ct. 2096, 56 L.Ed.2d 697
( 1978), and quite another to dispense with evidence of
current fact as a predicate for banning a subcategory of
expression.' As *315 to current fact, the city council's
closest **1405 approach to an evidentiary record on
secondary effects and their causes was the statement of
one councilor, during the debate over the ordinance, who
spoke of increases in sex crimes in a way that might be
construed as a reference to secondary effects. See App.
44. But that reference came at the end of a litany of
concerns ("free condoms in schools, drive-by shootings,
abortions, suicide machines," and declining student
achievement test scores) that do not seem to be secondary
effects of nude dancing. Ibid. Nor does the invocation of
Barnes v. Glen Theatre, Inc., 501 U.S. 560, 111 S.Ct.
2456, 115 L.Ed.2d 504 ( 1991 ), in one paragraph of the
preamble to Erie's ordinance suffice. App. to Pet. for
Cert. 42a. The plurality opinion in Barnes made no
mention of evidentiary showings at all, and though my
separate opinion did make a pass at the issue, I did not
demand reliance on germane evidentiary demonstrations,
whether specific to the statute in question or developed
elsewhere. To invoke Barnes, therefore, does not indicate
that the issue of evidence has been addressed.
There is one point, however, on which an evidentiary
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recor 1s not quite so iar to rn , ut it rnrt , not helps,
the city. The final 0 'Brien requirement is that the
incidental speech restriction be shown to be no greater
than essential to achieve the government's legitimate
purpose. 391 U.S., at 377, 88 S.Ct. 1673. To deal with
this issue, we have to ask what basis there is to think that
the city would be unsuccessful in countering any
secondary effects by the significantly lesser restriction of
zoning to control the location of nude dancing, thus
allowing for efficient law enforcement, restricting effects
on property values, and limiting exposure of the public.
*316 The record shows that for 23 years there has been a
zoning ordinance on the books to regulate the location of
establishments like Kandyland, but the city has not
enforced it. One councilor remarked that "I think there's
one of the problems. The ordinances are on the books and
not enforced. Now this takes place. You really didn't need
any other ordinances." App. 43. Another commented, "I
felt very, very strongly, and I feel just as strongly right
now, that this is a zoning matter." Id., at 45. Even on the
plurality's view of the evidentiary hurden, this h11rcile to
the application of 0 'Brien requires an evidentiary
response.
The record suggests that Erie simply did not try to create
a record of the sort we have held necessary in other cases,
and the suggestion is confirmed by the course of this
litigation. The evidentiary question was never decided (or,
apparently, argued) below, nor was the issue fairly joined
before this Court. While respondent did claim that the
evidence before the city council was insufficient to
support the ordinance, see Brief for Respondent 44-49,
Erie's reply urged us not to consider the question,
apparently assuming that Barnes authorized us to
disregard it. See Reply Brief for Petitioners 6-8. The
question has not been addressed, and in that respect this
case has come unmoored from the general standards of
our First Amendment jurisprudence."
Careful readers, and not just those on the Erie City
Council, will of course realize that my partial dissent rests
on a demand for an evidentiary basis that I failed to make
when I concurred in Barnes, supra. I should have
demanded the evidence then, too, and my mistake calls to
mind Justice Jackson's foolproof explanation of a lapse of
his own, when he quoted Samuel Johnson, " 'Ignorance,
sir, ignorance.' " McGrath v. Kristensen, 340 U.S. 162,
178, 71 S.Ct. 224, 95 L.Ed. 173 (1950) (concurring *317
opinion).' I may not be less ignorant of nude dancing than
I was nine years ago, but after many subsequent occasions
to think further about the needs of the **1406 First
Amendment, I have come to believe that a government
must toe the mark more carefully than I first insisted. I
hope it is enlightenment on my part, and acceptable even
WESTLAW

if a little late. See Henslee v. Union Planters Nat. Bank &
Trust Co., 335 U.S. 595, 600, 69 S.Ct. 290, 93 L.Ed. 259
(1949) (per curiam) (Frankfurter, J., dissenting).

II

The record before us now does not permit the conclusion
that Erie's ordinance is reasonably designed to mitigate
real harms. This does not mean that the required showing
cannot be made, only that, on this record, Erie has not
made it. I would remand to give it the opportunity to do
so. 6 Accordingly, although I join with the plurality in
adopting the 0 'Brien test, I respectfully dissent from the
Court's disposition of the case.

Justice STEVENS, with whom Justice GINSBURG joins,
uisseuliug.
Far more important than the question whether nude
dancing is entitled to the protection of the First
Amendment are the dramatic changes in legal doctrine
that the Court endorses today. Until now, the "secondary
effects" of commercial enterprises featuring indecent
entertainment have justified only the regulation of their
location. For the first time, the Court has now held that
such effects may justify *318 the total suppression of
protected speech. Indeed, the plurality opinion concludes
that admittedly trivial advancements of a State's interests
may provide the basis for censorship. The Court's
commendable attempt to replace the fractured decision in
Barnes v. Glen Theatre, Inc., 501 U.S. 560, 111 S.Ct.
2456, 115 L.Ed.2d 504 (1991 ), with a single coherent
rationale is strikingly unsuccessful; it is supported neither
by precedent nor by persuasive reasoning.

As the preamble to Ordinance No. 75-1994 candidly
acknowledges, the council of the city of Erie enacted the
restriction at issue "for the purpose of limiting a recent
increase in nude live entertainment within the City." Ante,
at 1391 (internal quotation marks omitted). Prior to the
enactment of the ordinance, the dancers at Kandyland
performed in the nude. As the Court recognizes, after its
enactment they can perform precisely the same dances if
they wear "pasties and G-strings." Ante, at 1393; see also
ante, at 1404, n. 2 (SOUTER, J., concurring in part and
dissenting in part). In both instances, the erotic messages
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conveyed by the dancers to a willing audience are a form
of expression protected by the First Amendment. Ante, at
1391.' Despite the similarity between the messages
conveyed by the two forms of dance, they are not
identical.
If we accept Chief Judge Posner's evaluation of this art
form, see Miller v. South Bend, 904 F.2d 1081,
1089-1104 (C.A.7 1990) (en bane), the difference
between the two messages is significant. The plurality
assumes, however, that the difference in the content of the
message resulting from *319 the mandated costume
change is "de minimis." Ante, at 1393. Although I suspect
that the patrons of Kandyland are more likely to share
Chief Judge Posner's view than the plurality's, for present
purposes I shall accept the assumption that the difference
in the message is small. The crucial point to remember,
however, is **1407 that whether one views the difference
as large or small, nude dancing still receives First
Amendment protection, even if that protection lies only in
the "outer ambit" of that Amendment. Ante, at 1391.
Erie's ordinance, therefore, burdens a message protected
by the First Amendment. If one assumes that the same
erotic message is conveyed by nude dancers as by those
wearing miniscule costumes, one means of expressing
that message is banned; 2 if one assumes that the messages
are different, one of those messages is banned. In either
event, the ordinance is a total ban.

The plurality relies on the so-called "secondary effects"
test to defend the ordinance. Ante, at 1391-1395. The
present use of that rationale, however, finds no support
whatsoever in our precedents. Never before have we
approved the use of that doctrine to justify a total ban on
protected First Amendment expression. On the contrary,
we have been quite clear that the doctrine would not
support that end.
In Young v. American Mini Theatres, Inc., 427 U.S. 50,
96 S.Ct. 2440, 49 L.Ed.2d 310 (1976), we upheld a
Detroit zoning ordinance that placed special restrictions
on the location of motion picture theaters that exhibited
"adult" movies. The "secondary effects" of the adult
theaters on the neighborhoods where they were
located-lower property values and increases in crime
(especially prostitution) to name a few-justified the
burden imposed *320 by the ordinance. Id., at 54, 71, and
n. 34, 96 S.Ct. 2440 (plurality opinion). Essential to our
holding, however, was the fact that the ordinance was
"nothing more than a limitation on the place where adult
films may be exhibited" and did not limit the size of the
market in such speech. Id., at 71, 96 S.Ct. 2440; see also
id., at 61, 63, n. 18, 70, 71, n. 35, 96 S.Ct. 2440. As
Justice Powell emphasized in his concurrence:
WEST LAW

"At most the impact of the ordinance on [the First
Amendment] interests is incidental and minimal.
Detroit has silenced no message, has invoked no
censorship, and has imposed no limitation upon those
who wish to view them. The ordinance is addressed
only to the places at which this type of expression may
be presented, a restriction that does not interfere with
content. Nor is there any significant overall curtailment
of adult movie presentations, or the opportunity for a
message to reach an audience." Id., at 78-79, 96 S.Ct.
2440.
See also id., at 81, n. 4, 96 S.Ct. 2440 ("[A] zoning
ordinance that merely specifies where a theater may
locate, and that does not reduce significantly the number
or accessibility of theaters presenting particular films,
stifles no expression").
In Renton v. Playtime Theatres, Inc., 475 U,S. 41, 106
S.Ct. 9215, 89 L.Ed.2d 29 (1986), we upheld a similar
ordinance, again finding that the "secondary effects of
such theaters on the surrounding community" justified a
restrictive zoning law. Id., at 47, 106 S.Ct. 925 (emphasis
deleted). We noted, however, that "[t]he Renton
ordinance, like the one in American Mini Theatres, does
not ban adult theaters altogether," but merely
"circumscribe[s] their choice as to location." Id., at 46,
48, 106 S.Ct. 925; see also id., at 54, 106 S.Ct. 925 ("In
our view, the First Amendment requires ... that Renton
refrain from effectively denying respondents a reasonable
opportunity to open and operate an adult theater within
the city ... "). Indeed, in both Renton and American Mini
Theatres, the zoning ordinances were analyzed as mere
"time, *321 place, and manner" regulations.' See **1408
Renton, 475 U.S., at 46, 106 S.Ct. 925; American Mini
Theatres, 427 U.S., at 63, and n. 18, 96 S.Ct. 2440; id., at
82, n. 6, 96 S.Ct. 2440. Because time, place, and manner
regulations must "leave open ample alternative channels
for communication of the information," Ward v. Rock
Against Racism, 491 U.S. 781, 791, 109 S.Ct. 2746, 105
L.Ed.2d 661 ( 1989), a total ban would necessarily fail that
test."
And we so held in Schad v. Mount Ephraim, 452 U.S. 61,
l 01 S.Ct. 2176, 68 L.Ed.2d 671 (1981 ). There, we
addressed a zoning ordinance that did not merely require
the dispersal of adult theaters, but prohibited *322 them
altogether. In striking down that law, we focused
precisely on that distinction, holding that the secondary
effects analysis endorsed in the past did not apply to an
ordinance that totally banned nude dancing: "The
restriction [in Young v. American Mini Theatres] did not
affect the number of adult movie theaters that could
operate in the city; it merely dispersed them. The Court
did not imply that a municipality could ban all adult
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theaters-much less all live entertainment or all nude
dancing- from its commercial districts citywide." Id., at
71, 96 S.Ct. 2440 (plurality opinion); see also id., at 76,
96 S.Ct. 2440; id., at 77, 96 S.Ct. 2440 (Blackmun, J.,
concurring) Goining plurality); id., at 79, 96 S.Ct. 2440
(Powell, J., concurring) (same).
The reason we have limited our secondary effects cases to
zoning and declined to extend their reasoning to total bans
is clear and straightforward: A dispersal that simply limits
the places where speech may occur is a minimal
imposition, whereas a total ban is the most exacting of
restrictions. The State's interest in fighting presumed
secondary effects is sufficiently strong to justify the
former, but far too weak to support the latter, more severe
burden. i Yet it is perfectly clear that in the present
case-to use Justice Powell's metaphor in American Mini
Theatres-the city of Erie has totally silenced a message
the dancers at Kandyland want to convey. The fact that
this censorship may have a laudable ulterior purpose
cannot mean that censorship is not ~~n5orship. **1409
For these reasons, the Court's holding rejects the explicit
reasoning in American Mini Theatres and Renton and the
express holding in Schad.
The Court's use of the secondary effects rationale to
permit a total ban has grave implications for basic free
speech principles. Ordinarily, laws regulating the primary
effects of speech, i.e., the intended persuasive effocls
caused by the *323 speech, are presumptively invalid.
Under today's opinion, a State may totally ban speech
based on its secondary effects-which are defined as
those effects that "happen to be associated" with speech,
Boos v. Barry, 485 U.S. 312, 320-321, 108 S.Ct. 1157, 99
L.Ed.2d 333 (1988); see ante, at 1392-yet the regulation
is not presumptively invalid. Because the category of
effects that "happen to be associated" with speech
includes the narrower subset of effects caused by speech,
today's holding has the effect of swallowing whole a most
fundamental principle of First Amendment jurisprudence.

II

The plurality's mishandling of our secondary effects cases
is not limited to its approval of a total ban. It compounds
that error by dramatically reducing the degree to which
the State's interest must be furthered by the restriction
imposed on speech, and by ignoring the critical difference
between secondary effects caused by speech and the
incidental effects on speech that may be caused by a
regulation of conduct.
WESTLAW

In what can most delicately be characterized as an
enormous understatement, the plurality concedes that
"requiring dancers to wear pasties and G-strings may not
greatly reduce these secondary effects." Ante, at 1397. To
believe that the mandatory addition of pasties and a
G-string will have any kind of noticeable impact on
secondary effects requires nothing short of a titanic
surrender to the implausible. It would be more accurate to
acknowledge, as Justice SCALIA does, that there is no
reason to believe that such a requirement "will at all
reduce the tendency of establishments such as Kandyland
to attract crime and prostitution, and hence to foster
sexually transmitted disease." Ante, at 1402 (opinion
concurring in judgment); see also ante, at 1404, n. 2
(SOUTER, J., concurring in part and dissenting in part).
Nevertheless, the plurality concludes that the "less
stringent" test announced in United States v. 0 'Brien, 391
U.S. 367, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968), "requires
only that the regulation further the interest in *324
co'mbating such effects," ante, at 1397; see also ante, at
1391. It is one thing to say, however, that 0 'Brien is more
lenient than the "more demanding standard" we have
imposed in cases such as Texas v. Johnson, 491 U.S. 397,
I 09 S.Ct. 2533, I 05 L.Ed.2d 342 (1989). See ante, at
1391. It is quite another to say that the test can be
satisfied by nothing more than the mere possibility of de
minimis effects on the neighborhood.
The plurality is also mistaken in equating our secondary
effects cases with the "incidental burdens" doctrine
applied in cases such as O'Brien; and it aggravates the
error by invoking the latter line of cases to support its
assertion that Erie's ordinance is unrelated to speech. The
incidental burdens doctrine applies when " 'speech' and
'nonspeech' elements are combined in the same course of
conduct," and the government's interest in regulating the
latter justifies incidental burdens on the former. O'Brien,
391 U.S., at 376, 88 S.Ct. 1673 . Secondary effects, on the
other hand, are indirect consequences of protected speech
and may justify regulation of the places where that speech
may occur. See American Mini Theatres, 427 U.S., at 71,
n. 34, 96 S.Ct. 2440 ("[A] concentration of 'adult' movie
theaters causes the area to deteriorate and become a focus
of crime").0 When a State enacts **1410 a regulation, it
might focus on the secondary effects of speech as its aim,
or it might concentrate on nonspeech related concerns,
having no thoughts at all with respect to how its
regulation will affect speech-and only later, when the
regulation is found to burden speech, justify the
imposition as an unintended incidental consequence.' But
those interests are not the *325 same, and the plurality
cannot ignore their differences and insist that both aims
are equally unrelated to speech simply because Erie might
have "recogniz[ed]" that it could possibly have had either
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aim in mind. See ante, at 1394. 8 One can think of an apple
and an orange at the same time; that does not tum them
into the same fruit.
Of course, the line between governmental interests aimed
at conduct and unrelated to speech, on the one hand, and
interests arising out of the effects of the speech, on the
other, may be somewhat imprecise in some cases. In this
case, however, we need not wrestle with any such
difficulty because Erie has expressly justified its
ordinance with reference to secondary effects. Indeed, if
Erie's concern with the effects of the message were
unrelated to the message itself, it is strange that the only
means used to combat those effects is the suppression of
the message. 9 For these reasons, the plurality's argument
that "this case is similar to O'Brien," ante, at 1392; see
also ante, at 1394, is quite wrong, as are its *326 citations
to Clark v. Community for Creative Non-Violence, 468
U.S. 288, 104 S.Ct. 3065, 82 L.Ed.2d 221 (1984), and
Ward v. Rock Against Racism, 491 U.S. 781, 10~ S.Ct.
2746, 105 L.Ed.2d 661 (1989), ante, at 1393-1394,
neither of which involved secondary effects. The plurality
cannot have its cake and eat it too-either Erie's
ordinance was not aimed at speech and the plurality may
attempt to justify the regulation under the incidental
burdens test, or Erie has aimed its law at the secondary
effects of speech, and the plurality can try to justify the
law under that doctrine. But it cannot conflate the two
with the expectation that Erie's interests aimed at
secondary effects will be rendered unrelated to speech by
virtue of this doctrinal polyglot.
Correct analysis of the issue in this case should begin with
the proposition that nude dancing is a species of
expressive conduct that is protected by the First
Amendment. As Chief Judge Posner has observed, nude
dancing fits well within a broad, cultural tradition
recognized as expressive **1411 in nature and entitled to
First Amendment protection. See 904 F.2d, at 1089-1104;
see also Note, 97 Colum. L.Rev. 1844 (1997). The nudity
of the dancer is both a component of the protected
expression and the specific target of the ordinance. It is
pure sophistry to reason from the premise that the
regulation of the nudity component of nude dancing is
unrelated to the message conveyed by nude dancers.
Indeed, both the text of the ordinance and the reasoning in
the plurality's opinion make it pellucidly clear that the
city of Erie has prohibited nude dancing "precisely
because of its communicative attributes. " Barnes, 501
U.S., at 577, 111 S.Ct. 2456 (SCALIA, J., concurring in
judgment) (emphasis in original); see id., at 596, 111
S.Ct. 2456 (White, J., dissenting).

III

The censorial purpose of Erie's ordinance precludes
reliance on the judgment in Barnes as sufficient support
for the Court's holding today. Several differences
between the Erie ordinance and the statute at issue in
Barnes belie the plurality's assertion that the two laws are
"almost identical." *327 Ante, at 1391. To begin with, the
preamble to Erie's ordinance candidly articulates its
agenda, declaring:
"Council specifically wishes to adopt the concept of
Public Indecency prohibited by the laws of the State of
Indiana, which was approved by the U.S. Supreme
Court in Barnes v. Glen Theatre Inc., ... for the purpose
of limiting a recent increase in nude live entertainment
within the City." App. to Pet. for Cert. 42a (emphasis
added); see also ante, at 1391-1392.' 0
As its preamble forthrightly admits, the ordinance's
"purpose" is to "limi[t]" a protected form of speech; its
invocation of Barnes cannot obliterate that professed
aim.''
Erie's ordinance differs from the statute in Barnes in
another respect. In Barnes, the Court expressly observed
that the Indiana statute had not been given a limiting
construction by the Indiana Supreme Court. As presented
to this Court, there was nothing about the law itself that
would confine its application to nude dancing in adult
entertainment establishments. See 501 U.S., at 564, n. I,
111 S.Ct. 2456 (discussing Indiana Supreme Court's lack
of a limiting construction); see also id., at 585, n. 2, 111
S.Ct. 2456 (SOUTER, J., concurring in judgment). *328
Erie's ordinance, however, comes to us in a much
different posture. In an earlier proceeding in this case, the
Court of Common Pleas asked Erie's counsel "what effect
would this ordinance have on theater ... productions such
as Equus, Hair, O[h!] Calcutta [!]? Under your ordinance
would these things be prevented ... ?" Counsel responded:
"No, they wouldn't, Your Honor." App. 53. 12 Indeed, as
stipulated in **1412 the record, the city permitted a
production of Equus to proceed without prosecution, even
after the ordinance was in effect, and despite its
awareness of the nudity involved in the production. Id., at
84." Even if, in light of its broad applicability, the statute
in Barnes was not aimed at a particular form of speech,
Erie's ordinance is quite different. As presented to us, the
ordinance is deliberately targeted at Kandyland's type of
nude dancing (to the exclusion of plays like Equus), in
terms of both its applicable scope and the city's
enforcement. 1•
*329 This narrow aim is confirmed by the expressed
views of the Erie City Councilmembers who voted for the
ordinance. The four city councilmembers who approved
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the measure (of the six total councilmembers) each stated
his or her view that the ordinance was aimed specifically
at nude adult entertainment, and not at more mainstream
forms of entertainment that include total nudity, nor even
at nudity in general. One lawmaker observed: "We're not
lalking about nudity. We're not talking about the theater
or art .... We're talking about what is indecent and
immoral .... We're not prohibiting nudity, we're
prohibiting nudity when it's used in a lewd and immoral
fashion." App. 39. Though not quite as succinct, the other
councilmembers expressed similar convictions. For
example, one member illustrated his understanding of the
aim of the law by contrasting it with his recollection about
high school students swimming in the nude in the
school's pool. The ordinance was not intended to cover
those incidents of nudity: "But what I'm getting at is [the
swimming] wasn't indecent, it wasn't an immoral thing,
and *330 yet there was nudity." Id., at 42. The same
lawmaker then disfavorably compared the nude
swimming incident to the activities that occur in "some of
these clubs" that exist in Erie-cluhs thftt would be
covered **1413 by the law. Ibid. 15
Though such
comments could be consistent with an interest in a general
prohibition of nudity, the complete absence of
commentary on that broader interest, and the
councilmembers' exclusive focus on adult entertainment,
is evidence of the ordinance's aim. In my view, we need
not strain to find consistency with more general purposes
when the most natural reading of the record reflects a near
obsessive preoccupation with a single target of the law. '6
The text of Erie's ordinance is also significantly different
from the law upheld in Barnes. In Barnes, the statute
defined "nudity" as "the showing of the human male or
female *331 genitals" (and certain other regions of the
body) "with less than a fully opaque covering." 501 U.S.,
at 569, n. 2, 111 S.Ct. 2456. The Erie ordinance
duplicates that definition in all material respects, but adds

the following to its definition of"[n]udity":
" '[T]he exposure of any device, costume, or covering
which gives the appearance of or simulates the
genitals, pubic hair, natal cleft, perineum anal region or
pubic hair region; or the exposure of any device worn
as a cover over the nipples and/or areola of the female
breast, which device simulates and gives the realistic
appearance of nipples and/or areola.' "Ante, at 1388,
n. * (emphasis added).
Can it be doubted that this out-of-the-ordinary definition
of "nudity" is aimed directly at the dancers in
establishments such as Kandyland? Who else is likely to
don such garments? 11 We should not stretch to embrace
fanciful explanations when the most natural reading of the
ordinance unmistakably identifies its intended target.
It is clear beyond a shadow of a doubt that the Erie
ordinance was a response to a more specific'concern than
nudity in general, namely, nude dancing of the sort found
in Kandyland. 18 Given that the **1414 Court has not even
tried to defend *332 the ordinance's total ban on the
ground that its censorship of protected speech might be
justified by an overriding state interest, it should conclude
that the ordinance is patently invalid. For these reasons, as
well as the reasons set forth in Justice White's dissent in
Barnes, I respectfully dissent.

All Citations
529 U.S. 277, 120 S.Ct. 1382, 146 L.Ed.2d 265, 68
USLW 4239, 28 Media L. Rep. 1545, 00 Cal. Daily Op.
Serv. 2443, 2000 Daily Journal D.A.R. 3255, 2000 CJ
C.A.R. 1618, 13 Fla. L. Weekly Fed. S 203

Footnotes
The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.
Ordinance 75-1994, codified as Article 711 of the Codified Ordinances of the city of Erie, provides in relevant part:
"1. A person who knowingly or intentionally, in a public place:
"a. engages in sexual intercourse
"b. engages in deviate sexual intercourse as defined by the Pennsylvania Crimes Code
"c. appears in a state of nudity, or
"d. fondles the genitals of himself, herself or another person commits Public Indecency, a Summary Offense.
"2. "Nudity" means the showing of the human male or female genital {sic], pubic area or buttocks with less than a
fully opaque covering; the showing of the female breast with less than a fully opaque covering of any part of the
nipple; the exposure of any device, costume, or covering which gives the appearance of or simulates the genitals,
pubic hair, natal cleft, perineum anal region or pubic hair region; or the exposure of any device worn as a cover over
the nipples and/or areola of the female breast, which device simulates and gives the realistic appearance of nipples
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and/or areola.
"3. "Public Place" includes all outdoor places owned by or open to the general public, and all buildings and enclosed
places owned by or open to the general public, including such places of entertainment, taverns, restaurants, clubs,
theaters, dance halls, banquet halls, party rooms or halls limited to specific members, restricted to adults or to
patrons invited to attend, whether or not an admission charge is levied.
"4. The prohibition set forth in subsection 1(c) shall not apply to:
"a. Any child under ten (10) years of age; or
"b. Any individual exposing a breast in the process of breastfeeding an infant under two (2) years of age."
Curiously, the Court makes no mention of Panos' averment of no intention to operate a nude dancing establishment in
the future, but discusses the issue as though the only factor suggesting mootness is the closing of Kandyland. Ante, at
1390. I see no basis for ignoring this averment. The only fact mentioned by the Court to justify regarding it as
perjurious is that respondent failed to raise mootness in its brief in opposition to the petition for certiorari. That may be
good basis for censure, but it is scant basis for suspicion of perjury-particularly since respondent, far from seeking to
"insulate a favorable decision from review," ante, at 1391, asks us in light of the mootness to vacate the judgment
below. Reply to Brief in Opposition to Motion to Dismiss 5.
2

The Court asserts that "[s]everal Members of this Court can attest ... that the 'advanced age' " of 72 "does not make it
'absolutely clear' that a life of quiet retirement is [one's] only reasonable expectation." Ante, at 1390. That is tres
gallant, but it misses the point. Now as heretofore, Justices in their seventies continue to do their work
competently-indeed, perhaps better than their youthful colleagues because of the wisdom that age imparts. But to
respond to my point+, what the Court requires is citation of an instance in which a Member of this Court (or of any other
court, for that matter) resigned at the age of 72 to begin a new career-or more remarkable still (for this is what the
Court suspects the young Mr. Panos is up to) resigned at the age of 72 to go judge on a different court, of no greater
stature, and located in Erie, Pennsylvania, rather than Palm Springs. I base my assessment of reasonable
expectations not upon Mr. Panos' age alone, but upon that combined with his sale of the business and his assertion,
under oath, that he does not intend to enter another.

3

It is significant that none of the assertions of Panos' affidavit is contested. Those pertaining to the sale of Kandyland
and the current noninvolvement of Pap's in any other nude dancing establishment would seem readily verifiable by
petitioners. The statements regarding Pap's and Panos' intentions for the future are by their nature not verifiable, and it
would be reasonable not to credit them if either petitioners asserted some reason to believe they were not true or they
were not rendered highly plausible by Panos' age and his past actions. Neither condition exists here.

4

I say "appear'' because although the Court states categorically that "the availability of ... relief [from the judgment
below] is sufficient to prevent the case from being moot," it follows this statement, in the next sentence, with the
assertion that Pap's, the state-court plaintiff, retains a "concrete stake in the outcome of this case." Ante, at 1390. Of
course, if the latter were true a classic case or controversy existed, and resort to the exotic theory of "standing by virtue
of adverse judgment below" was entirely unnecessary.

5

This followup explanation rendered what Justice STEVENS calls counsel's "categorical" assertion that such
productions would be exempt, see post, at 1411, n. 12, notably un categorical. Rather than accept counsel's
explanation-in the trial court and here-that is compatible with the text of the ordinance, Justice STEVENS rushes to
assign the ordinance a meaning that its words cannot bear, on the basis of counsel's initial footfault. That is not what
constitutional adjudication ought to be.

6

To correct Justice STEVENS' characterization of my present point: I do not argue that Erie "carved out an exception"
for Equus and Hair. Post, at 1412, n. 14. Rather, it is my contention that the city attorney assured the trial court that the
ordinance was susceptible of an interpretation that would carve out such exceptions to the extent the Constitution
required them. Contrary to Justice STEVENS' view, ibid., I do not believe that a law directed against all public nudity
ceases to be a "general law" (rather than one directed at expression) if it makes exceptions for nudity protected by
decisions of this Court. To put it another way, I do not think a law contains the vice of being directed against expression
if it bans all public nudity, except that public nudity which the Supreme Court has held cannot be banned because of its
expressive content.
As explained below, infra, at 1405, the issue of evidentiary justification was never joined, and with a multiplicity of
factors affecting the analysis, a general formulation of the quantum required under United States v. O'Brien, 391 U.S.
367, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968), will at best be difficult. A lesser showing may suffice when the means-end
fit is evident to the untutored intuition. As we said in Nixon, "The quantum of empirical evidence needed to satisfy
heightened judicial scrutiny of legislative judgments will vary up or down with the novelty and plausibility of the
justification raised." 528 U.S., at 391, 120 S.Ct. 897. (In O'Brien, for example, the secondary effects that the
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Government identified flowed from the destruction of draft cards, and there could be no doubt that a regulation
prohibiting that destruction would alleviate the concomitant harm .) The nature of the legislating institution might also
affect the calculus. We do not require Congress to create a record in the manner of an administrative agency, see
Turner/I, 520 U.S. 180, 213, 117 S.Ct. 1174, 137 L.Ed.2d 369 (1997), and we accord its findings greater respect than
those of agencies. See id., at 195, 117 S.Ct. 1174. We might likewise defer less to a city council than we would to
Congress. The need for evidence may be especially acute when a regulation is content based on its face and is
analyzed as content neutral only because of the secondary effects doctrine. And it may be greater when the regulation
takes the form of a ban, rather than a time, place, or manner restriction.
2

The plurality excuses Erie from this requirement with the simple observation that "it is evident" that the regulation will
have the required efficacy. Ante, at 1397. The ipse dixit is unconvincing. While I do agree that evidentiary demands
need not ignore an obvious fit between means and ends, seen . 1, supra, it is not obvious that this is such a case . It is
not apparent to me as a matter of common sense that establishments featuring dancers with pasties and G-strings will
differ markedly in their effects on neighborhoods from those whose dancers are nude. If the plurality does find it
apparent, we may have to agree to disagree.

3

The proposition that the presence of nude dancing establishments increases the incidence of prostitution and violence
is amenable to empirical treatment, and the city councilors who enacted Erie's ordinance are in a position to look to the
facts of their own community's experience as well as to experiences elsewhere. Their failure to do so is made all the
clearer by one of the amicus briefs, largely devoted to the argument that scientifically sound studies show no such
correlation. See Brief for First Amendment Lawyers Association as Amicus Curiae 16-23; id., at App. 1-29.

.

.

4

By contrast, federal courts in other cases have frequently demanded evidentiary showings. See, e.g., Phillips v.
Keyport, 107 F.3d 164, 175 (C.A.3 1997) (en bane); J & B Entertainment, Inc. v. Jackson, 152 F.3d 362, 370-371
(C .A.5 1998).

5

See Boswell, Life of Samuel Johnson, in 44 Great Books of the Western World 82 (R. Hutchins & M. Adler eds. 1952).

6

This suggestion does not, of course, bar the Pennsylvania Supreme Court from choosing simpler routes to disposition
of the case if they exist. Respondent mounted a federal overbreadth challenge to the ordinance; it also asserted a
violation of the Pennsylvania Constitution. Either one of these arguments, if successful, would obviate the need for the
factual development that is a prerequisite to O'Brien analysis.
Respondent does not contend that there is a constitutional right to engage in conduct such as lap dancing . The
message of eroticism conveyed by the nudity aspect of the dance is quite different from the issue of the proximity
between dancer and audience. Respondent's contention is not that Erie has focused on lap dancers, see ante, at 1401
(SCALIA, J., concurring in judgment), but that it has focused on the message conveyed by nude dancing.

2

Although nude dancing might be described as one protected "means" of conveying an erotic message, it does not
follow that a protected message has not been totally banned simply because there are other, similar ways to convey
erotic messages. See ante, at 1393. A State's prohibition of a particular book, for example, does not fail to be a total
ban simply because other books conveying a similar message are available.

3

The plurality contends, ante, at 1394, that Ward v. Rock Against Racism, 491 U.S. 781, 109 S.Ct. 2746, 105 L.Ed.2d
661 (1989), shows that we have used the secondary effects rationale to justify more burdensome restrictions than
those approved in Renton and American Mini Theatres. That argument is unpersuasive for two reasons. First, as in the
two cases just mentioned, the regulation in Ward was as a time , place, and manner restriction . See 491 U.S., at 791,
109 S.Ct. 2746; id., at 804, 109 S.Ct. 2746 (Marshall, J., dissenting). Second, as discussed below, Ward is not a
secondary effects case. See infra, at 1410-1411 .

4

We also held in Renton that in enacting its adult theater zoning ordinance, the city of Renton was permitted to rely on a
detailed study conducted by the city of Seattle that examined the relationship between zoning controls and the
secondary effects of adult theaters . (It was permitted to rely as well on "the 'detailed findings' summarized" in an
opinion of the Washington Supreme Court to the same effect.) 475 U.S., at 51 - 52 , 106 S.Ct. 925. Renton, having
identified the same problem in its own city as that experienced in Seattle, quite logically drew on Seattle's experience
and adopted a similar solution. But if Erie is relying on the Seattle study as well (as the plurality suggests, ante, at
1395), its use of that study is most peculiar. After identifying a problem in its own city similar to that in Seattle, Erie has
implemented a solution (pasties and G-strings) bearing no relationship to the efficacious remedy identified by the
Seattle study (dispersal through zoning) .
But the city of Erie, of course, has not in fact pointed to any study by anyone suggesting that the adverse secondary
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effects of commercial enterprises featuring erotic dancing depends in the slightest on the precise costume worn by
the performers-it merely assumes it to be so. See infra, at 1409-1410. If the city is permitted simply to assume that
a slight addition to the dancers' costumes will sufficiently decrease secondary effects, then presumably the city can
require more and more clothing as long as any danger of adverse effects remains.
5

As the plurality recognizes by quoting my opinion in Young v. American Mini Theatres, Inc., 427 U.S. 50, 70, 96 S.Ct.
2440, 49 L.Ed.2d 310 (1976), see ante, at 1393-1394, "the First Amendment will not tolerate the total suppression of
erotic materials that have some artistic value," though it will permit zoning regulations.

6

A secondary effect on the neighborhood that "happen[s] to be associated with" a form of speech is, of course, critically
different from "the direct impact of speech on its audience." Boos v. Berry, 485 U.S. 312, 320-321, 108 S.Ct. 1157, 99
L.Ed.2d 333 (1988). The primary effect of speech is the persuasive effect of the message itself.

7

In fact, the very notion of focusing in on incidental burdens at the time of enactment appears to be a contradiction in
terms. And if it were not the case that there is a difference between laws aimed at secondary effects and general bans
incidentally burdening speech, then one wonders why Justices SCALIA and SOUTER adopted such strikingly different
approaches in Barnes v. Glen Theatre, Inc., 501 U.S. 560, 111 S.Ct. 2456, 115 L.Ed.2d 504 (1991).

8

I frankly do not understand the plurality's declaration that a State's interest in the secondary effects of speech that "are
associated" with the speech are not "related" to the speech. Ante, at 1393. See, e.g., Webster's Third New
International Dictionary 132 (1966) (defining "associate" as "closely related"). Sometimes, though, the plurality says
that the secondary effects are "caused" by the- speech, rather than merely "associated with" the speech. See, e.g.,
ante, at 1392, 1393, 1395, 1396-1397. If that is the definition of secondary effects the plurality adopts, then it is even
more obvious that an interest in secondary effects is related to the speech at issue. See Barnes, 501 U.S., at 585-586,
111 S.Ct. 2456 (SOUTER, J., concurring in judgment) (secondary effects are not related to speech because their
connection to speech is only one of correlation, not causation).

9

As Justice Powell said in his concurrence in Young v. American Mini Theatres, 427 U.S., at 82, n. 4, 96 S.Ct. 2440:
"[H]ad [Detroit] been concerned with restricting the message purveyed by adult theaters, it would have tried to close
them or restrict their number rather than circumscribe their choice as to location." Quite plainly, Erie's total ban evinces
its concern with the message being regulated.

10

The preamble also states: "[T]he Council of the City of Erie has [found] ... that certain lewd, immoral activities carried
on in public places for profit ... lead to the debasement of both women and men .... " App. to Pet. for Cert. 41a.

11

Relying on five words quoted from the Supreme Court of Pennsylvania, the plurality suggests that I have
misinterpreted that court's reading of the preamble. Ante, at 1392. What follows, however, is a more complete
statement of what that court said on this point:
"We acknowledge that one of the purposes of the Ordinance is to combat negative secondary effects. That,
however, is not its only goal. Inextricably bound up with this stated purpose is an unmentioned purpose that directly
impacts on the freedom of expression: that purpose is to impact negatively on the erotic message of the dance ....
We believe ... that the stated purpose for promulgating the Ordinance is inextricably linked with the content-based
motivation to suppress the expressive nature of nude dancing." 553 Pa. 348, 359, 719 A.2d 273, 279 (1998).

12

In my view, Erie's categorical response forecloses Justice SCALIA's assertion that the city's position on Equus and
Hair was limited to "[o]ne instance," where "the city was [not] aware of the nudity," and "no one had complained." Ante,
at 1401 (opinion concurring in judgment). Nor could it be contended that selective applicability by stipulated
enforcement should be treated differently from selective applicability by statutory text. See Barnes, 501 U.S., at 574,
111 S.Ct. 2456 (SCALIA, J., concurring in judgment) (selective enforcement may affect a law's generality). Were it
otherwise, constitutional prohibitions could be circumvented with impunity.

13

The stipulation read: "The play, 'Equus' featured frontal nudity and was performed for several weeks in
October/November 1994 at the Roadhouse Theater in downtown Erie with no efforts to enforce the nudity prohibition
which became effective during the run of the play."

14

Justice SCALIA argues that Erie might have carved out an exception for Equus and Hair because it guessed that this
Court would consider them protected forms of expression, see Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546,
550, 557-558, 95 S.Ct. 1239, 43 L.Ed.2d 448 (1975) (holding that Hair, including the "group nudity and simulated sex"
involved in the production, is protected speech); in his view, that makes the distinction unobjectionable and renders the
ordinance no less of a general law. Ante, at 1401-1402 (opinion concurring in judgment). This argument appears to
contradict his earlier definition of a general law: "A law is 'general' ... if it regulates conduct without regard to whether
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that conduct is expressive." Barnes v. Glen Theatre, Inc., 501 U.S., at 576, n. 3, 111 S.Ct. 2456 (opinion concurring in
judgment). If the ordinance regulates conduct (public nudity) , it does not do so without regard to whether the nudity is
expressive if it exempts the public nudity in Hair precisely "because of its expressive content." Ante, at 1402, n. 6
(opinion concurring in judgment). Moreover, if Erie exempts Hair because it wants to avoid a conflict with the First
Amendment (rather than simply to exempt instances of nudity it finds inoffensive), that rationale still does not explain
why Hair is exempted but Kandyland is not, since Barnes held that both are constitutionally protected.
Justice SCALIA also states that even if the ordinance singled out nude dancing, he would not strike down the law
unless the dancing was singled out because of its message. Ante, at 1402. He opines that here, the basis for
singling out Kandyland is morality. Ibid. But since the "morality" of the public nudity in Hair is left untouched by the
ordinance, while the "immorality" of the public nudity in Kandyland is singled out, the distinction cannot be that "nude
public dancing itself is immoral." Ibid. (emphasis in original). Rather, the only arguable difference between the two is
that one's message is more immoral than the other's.

15

Other members said their focus was on "bottle clubs ," and the like, App. 43, and attempted to downplay the effect of
the ordinance by acknowledging that "the girls can wear thongs or a G-string and little pasties that are smaller than a
diamond." Ibid. Echoing that focus, another member stated that "[t]here still will be adult entertainment in this town,
only it will be in a little different form." Id., at 47.

16

The plurality dismisses this evidence, declaring that it "will not strike down an otherwise constitutional statute on the
basis of an alleged illicit motive." Ante, at 1392 (citing United States v. O'Brien, 391 U.S. 367, 382-383, 88 S.Ct. 1673,
20 L.Ed .2d 672 (1968) ; Renton v. Playtime Theatres, Inc., 475 U.S. 41, 47-48, 106 S.Ct. 925, 89 L.Ed .2d 29 (1986)}.
First, it is worth pointing out that this doctrinaire formulation of O'Brien's cautionary statement is overbroad . See
generally L. Tribe , American Constitutional Law§ 12-5, pp. 819-820 (2d ed .1988). Moreover, O'Brien itself said only
that we would not strike down a law "on the assumption that a wrongful purpose or motive has caused the power to be
exerted," 391 U.S., at 383, 88 S.Ct. 1673 (emphasis added; internal quotation marks omitted), and that statement was
due to our recognition that it is a "hazardous matter" to determine the actual intent of a body as large as Congress "on
the basis of what fewer than a handful of Congressmen said about [a law]," id., at 384, 88 S.Ct. 1673. Yet neither
consideration is present here. We need not base our inquiry on an "assumption," nor must we infer the collective intent
of a large body based on the statements of a few, for we have in the record the actual statements of all the city
council members who voted in favor of the ordinance.

17

Is it seriously contended (as would be necessary to sustain the ordinance as a general prohibition) that, when crafting
this bizarre definition of "nudity," Erie's concern was with the use of simulated nipple covers on "nude beaches and (by
otherwise] unclothed purveyors of hot dogs and machine tools"? Barnes, 501 U.S., at 574, 111 S.Ct. 2456 (SCALIA, J.,
concurring in judgment); see also ante, at 1401 (SCALIA, J., concurring in judgment) . It is true that one might
conceivably imagine that is Erie's aim . But it is far more likely that this novel definition was written with the Kandyland
dancers and the like in mind, since they are the only ones covered by the law (recall that plays like Equus are
exempted from coverage) who are likely to utilize such unconventional clothing.

18

The plurality states that Erie's ordinance merely "replaces and updates provisions of an 'Indecency and Immorality'
ordinance" from the mid-19th century, just as the statute in Barnes did. Ante, at 1391 . First of all, it is not clear that this
is correct. The record does indicate that Erie's Ordinance No. 75-1994 updates an older ordinance of similar import.
Unfortunately, that old regulation is not in the record . Consequently, whether the new ordinance merely "replaces" the
old one is a matter of debate. From statements of one councilmember, it can reasonably be inferred that the old
ordinance was merely a residential zoning restriction, not a total ban. See App . 43. If that is so, it leads to the further
question why Erie felt it necessary to shift to a total ban in 1994.
But even if the plurality's factual contention is correct, it does not undermine the points I have made in the text. In
Barnes, the point of noting the ancient pedigree of the Indiana statute was to demonstrate that its passage antedated
the appearance of adult entertainment venues, and therefore could not have been motivated by the presence of
those establishments. The inference supposedly rebutted in Barnes stemmed from the timing of the enactment.
Here, however, the inferences I draw depend on the text of the ordinance, its preamble, its scope and enforcement,
and the comments of the councilmembers. These do not depend on the timing of the ordinance's enactment.

End of Document
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Constitutional Law
~Cabarets, Discotheques, Dance Halls, and
Nightclubs in General

Totally nude dancing as sought to be performed
in lounge presenting "go-go dancing," and in
adult "bookstore," was expressive conduct
within the outer perimeters of the First
Amendment, although only marginally so. (Per
Chief Justice Rehnquist, with two Justices
concurring, and two Justices concurring in the
judgment.) U.S.C.A. Const.Amend. 1.

Michael BARNES, Prosecuting Attorney of St.
Joseph County, Indiana, et al.

v.
GLEN THEATRE, INC., et al.
No. 90-26.

I

Argued Jan. 8, 1991.

I

Decided June 21, 1991.
Establishments wishing to provide totally nude dancing as
entertainment and individual dancers employed at
establishments brought suit to enjoin enforcement of
Indiana public indecency statute which required dancers
to wear pasties and a G-string, asserting that statute
violated the First Amendment. The United States District
Court for the Northern District of Indiana, 726 F.Supp.
728, permanently enjoined enforcement. The Court of
Appeals for the Seventh Circuit, 802 F.2d 287, reversed
and remanded. On remand, the District Court, 695
F.Supp. 414, found that nude dancing in question was not
protected by the First Amendment. On appeal, the Court
of Appeals, 887 F.2d 826, reversed and remanded.
Opinion was vacated and rehearing en bane granted. The
Court of Appeals, 904 F.2d 1081, reversed. After granting
certiorari, the Supreme Court, Chief Justice Rehnquist,
held that enforcement of public indecency statute to
require that dancers at adult entertainment establishments
wear pasties and a G-string did not violate the First
Amendment.
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Constitutional Law
protection of
Constitutional Law
Exercise of police power; relationship to
governmental interest or public welfare
Constitutional Law
W-Narrow tailoring
~Conduct,

Government regulation of expressive conduct is
sufficiently justified if it is within the
constitutional power of the government, if it
furthers
an
important
or
substantial
governmental interest, if the governmental
interest is unrelated to suppression of free
expression, and if the incidental restriction on
alleged First Amendment freedoms is not
greater than is essential to furtherance of that
interest. (Per Chief Justice Rehnquist, with two
Justices concurring, and two Justices concurring
in the judgment.) U.S.C.A. Const.Amend. 1.

Reversed.
Justices Scalia and Souter filed opinions concurring in the
judgment.

156 Cases that cite this headnote

Justice White filed dissenting opinion, in which Justices
Marshall, Blackmun, and Stevens joined.
[31

West Headnotes (3)
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Constitutional Law
Nude or semi-nude dancing
Obscenity
~Exhibitions and performances
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E11fun.:tam:nl uf Imiia11a's pubiil.: im.it:l:t:m:y iaw
to require nude dancers in adult entertainment
establishments to wear pasties and any G-string
did not violate the Pirst Amendment's guarantee
of freedom of expression; statute was clearly
within state's constitutional power, it furthered
substantial governmental interest in protecting
societal order and morality, governmental
interest was unrelated to suppression of free
expression, and incidental restriction on First
Amendment freedom was no greater than was
essential to furtherance of the governmental
interest. (Per Chief Justice Rehnquist, with two
Justices concurring, and two Justices concurring
in the judgment.) West's A.LC. 35--45--4-1;
U.S.C.A. Const.Amend. I.

459 Cases that cite this headnote

**2457 *560 Syllabus'
Respondents, two Indiana establishments wishing to
provide totally nude dancing as entertainment and
individual dancers employed at those establishments,
brought suit in the District Court to enjoin enforcement of
the state public indecency law-which requires
respondent
dancers
to
wear
pasties
and
G-strings-asserting that the law's prohibition against
total nudity in public places violates the First
Amendment. The court held that the nude dancing
involved here was not expressive conduct. The Court of
Appeals reversed, ruling that nonobscene nude dancing
performed for entertainment is protected expression, and
that the statute was an improper infringement of that
activity because its purpose was to prevent the message of
eroticism and sexuality conveyed by the dancers.
Held: The judgment is reversed.
904 F.2d 1081 (CA9 1990), reversed.
The Chief Justice, joined by Justice O'CONNOR and
Justice KENNEDY, concluded that the enforcement of
Indiana's public indecency law to prevent totally nude
dancing does not violate the First Amendment's guarantee
of freedom of expression. Pp. 2460-2463.
(a) Nude dancing of the kind sought to be performed here
is expressive conduct within the outer perimeters of the
WESTLAW

Firsl Amt:11limt:HL, ailhuugh uHiy marginaiiy su. St:t:, e.g.,
Doran v. Salem Inn, Inc., 422 U.S. 922, 932, 95 S.Ct.
2561, 2568, 45 L.Ed.2d 648. P. 2460.

(b) Applying the four-part test of United States v.
O'Brien, 391 U.S. 367, 376-377, 88 S.Ct. 1673,
1678-1679, 20 L.Ed.2d 672-which rejected the
contention that symbolic speech is entitled to full First
Amendment protection-the statute is justified despite its
incidental limitations on some expressive activity. The
law is clearly within the State's constitutional power. And
it furthers a substantial governmental interest in
protecting societal order and morality. Public indecency
statutes reflect moral disapproval of people appearing in
the nude among strangers in public places, and this
particular law follows a line of state laws, dating back to
1831, banning public nudity. The States' traditional police
power is defined as the authority to provide for the public
health, safety, and morals, and such a basis for legislation
*561 has been upheld. 'see e.g., Paris Adult Theatre I v.
Slaton, 413 U.S. 49, 61, 93 S.Ct. 2628, 2637, 37 L.Ed.2d
446. This governmental interest is unrelated to the
suppression of free expression, since public nudity is the
evil the State seeks to prevent, whether or not it is
combined with expressive activity. The law does not
proscribe nudity in these establishments because the
dancers are conveying an erotic message. To the contrary,
an erotic performance may be presented without **2458
any state interference, so long as the performers wear a
scant amount of clothing. Finally, the incidental
restriction on First Amendment freedom is no greater than
is essential to the furtherance of the governmental
interest. Since the statutory prohibition is not a means to
some greater end, but an end itself, it is without cavil that
the statute is narrowly tailored. Pp. 2460-2463.
Justice SCALIA concluded that the statute-as a general
law regulating conduct and not specifically directed at
expression, either in practice or on its face-is not subject
to normal First Amendment scrutiny and should be upheld
on the ground that moral opposition to nudity supplies a
rational basis for its prohibition. Cf. Employment Div.,
Dept. of Human Resources of Ore. v. Smith, 494 U.S. 872,
110 S.Ct. 1595, 108 L.Ed.2d 876. There is no
intermediate level of scrutiny requiring that an incidental
restriction on expression, such as that involved here, be
justified by an important or substantial governmental
interest. Pp. 2463-2467.
Justice SOUTER, agreeing that the nude dancing at issue
here is subject to a degree of First Amendment protection,
and that the test of United States v. O'Brien, 391 U.S.
367, 88 S.Ct. 1673, is the appropriate analysis to
determine the actual protection required, concluded that
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the State's interest in preventing the secondary effects of
adult entertainment establishments-prostitution, sexual
assaults, and other criminal activity-is sufficient under
O'Brien to justify the law's enforcement against nude
dancing. The prevention of such effects clearly falls
within the State's constitutional power. In addition, the
asserted interest is plainly substantial, and the State could
have concluded that it is furthered by a prohibition on
nude dancing, even without localized proof of the harmful
effects. See Renton v. Playtime Theatres, Inc., 475 U.S.
41, 50, 51, 106 S.Ct. 925, 930, 930, 89 L.Ed.2d 29.
Moreover, the interest is unrelated to the suppression of
free expression, since the pernicious effects are merely
associated with nude dancing establishments and are not
the result of the expression inherent in nude dancing. Id.,
at 48, 106 S.Ct., at 929. Finally, the restriction is no
greater than is essential to further the governmental
interest, since pasties and a G-string moderate expression
to a minor degree when measured against the dancer's
remaining capacity and opportunity to express art erotic
message. Pp. 2468-24 7 l.
*562 REHNQUIST, C.J., announced the judgment of the
Court and delivered an opinion, in which O'CONNOR
and KENNEDY, JJ., joined. SCALIA, J., post, p. 2463,
and SOUTER, J., post, p. 2468, filed opinions concurring
in the judgment. WHITE, J., filed a dissenting opinion, in
which MARSHALL, BLACKMUN, and STEVENS, JJ .,
joined, post, p. 2471.

Attorneys and Law Firms

Wayne E. Uhl, Deputy Attorney General of Indiana,
argued the cause for petitioners. With him on the briefs
was Linley E. Pearson, Attorney General.
Bruce J. Ennis, Jr., argued the cause for respondents. Lee
J. Klein and Bradley J. Shafer filed a brief for respondents
Glen Theatre, Inc., et al. Patrick Louis Baude and Charles
A. Asher filed a brief for respondents Darlene Miller et
al.*
*Briefs of amici curiae urging reversal were filed for the
State of Arizona et al. by Robert K. Corbin, Attorney
General of Arizona, and Steven J. Twist, Chief Assistant
Attorney General, Clarine Nardi Riddle, Attorney
General of Connecticut, and John J. Kelly, Chief State's
Attorney, William l. Webster, Attorney General of
Missouri, Lacy H. Thornburg, Attorney General of North
Carolina, and Rosalie Simmonds Ballentine, Acting
Attorney General of the Virgin Islands; for the American
Family Association, Inc., et al. by Alan E. Sears, James
Mueller, and Peggy M Coleman; and for the National
Governors' Association et al. by Benna Ruth Solomon and
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Peter Buscemi.
Briefs of amici curiae urging affinnance were filed for
the American Civil Liberties Union et al. by Spencer
Neth, Thomas D. Buckley, Jr., Steven R. Shapiro, and
John A. Powell; for the Georgia on Premise & Lounge
Association, Inc., by James A. Walrath; for People for the
American Way et al. by Timothy B. Dyk, Robert H.
Klonoff, Patricia A. Dunn, Elliot M. Mincberg, Stephen F.
Rohde, and Mary D. Dorman.

James J. Clancy filed a brief prose as amicus curiae.
Opinion
Chief Justice REHNQUIST delivered the opinion of the
Court.

Respondents are two e tablishments in South Bend,
lndiana, that wish to provide totally nude dancing as
entertainment, and individual dancers who are employed
at these *563 establishments. They claim that the First
Amendment's guarantee of freedom of expression
prevents the State of Indiana from enforcing its public
indecency law to prevent this fonn of dancing. We reject
their claim.
The facts appear from the pleadings and findings of the
District Court and are uncontested here. The Kitty Kat
Lounge, Inc. (Kitty Kat), is located in the city of South
Bend. It sells alcoholic beverages and presents "go-go
dancing." Its proprietor desires to present "totally nude
dancing," but an applicable Indiana statute regulating
public nudity requires that the dancers wear "pasties"
**2459 and "G-strings" when they dance. The dancers are
not paid an hourly wage, but work on commission. They
receive a 100 percent commission on the first $60 in drink
sales during their perfonnances. Darlene Miller, one of
the respondents in the action, had worked at the Kitty Kat
for about two years at the time this action was brought.
Miller wishes to dance nude because she believes she
would make more money doing so.
Respondent Glen Theatre, Inc., is an Indiana corporation
with a place of business in South Bend. Its primary
business is supplying so-called adult entertainment
through written and printed materials, movie showings,
and live entertainment at an enclosed "bookstore." The
live entertainment at the "bookstore" consists of nude and
seminude perfonnances and showings of the female body
through glass panels. Customers sit in a booth and insert
coins into a timing mechanism that permits them to
observe the live nude and seminude dancers for a period
of time. One of Glen Theatre's dancers, Gayle Ann Marie
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Sutru, has danced, mudded, and acted prufossiunaliy fur
more than 15 years, and in addition to her performances at
the Glen Theatre, can be seen in a pornographic movie at
a nearby theater. App. to Pet. for Ce11. 131-133.
Respondents sued in the United States District Court for
the Northern District of Indiana to enjoin the enforcement
of the Indiana public indecency statute, *564 Ind.Code §
3 5--45--4-1 (1988), asserting that its prohibition against
complete nudity in public places violated the First
Amendment. The District Court originally granted
respondents' prayer for an injunction, finding that the
statute was facially overbroad. The Court of Appeals for
the Seventh Circuit reversed, deciding that previous
litigation with respect to the statute in the Supreme Court
of Indiana and this Court precluded the possibility of such
a challenge,' and remanded to the District Court in order
for the plaintiffs to pursue their claim that the statute
violated the First Amendment as applied to their dancing.
Glen Theatre, Inc. v. Pear on, 802 F.2d 287, 288- 290
(1986). On remand, the District Court concluded that
*565 "the type of dancing these plaintiffs wish to perform
is not expressive activity protected by the Constitution of
the United States," and rendered judgment in favor of the
defendants. Glen Theatre, Inc. v. Civil City of South Bend,
695 F.Supp. 414, 419 (1988). The case was again
appealed to the Seventh Circuit, and a panel of that court
reversed the District Court, holding that the nude dancing
involved here was expressive conduct protected by the
First Amendment. **2460 Miller v. Civil City of South
Bend, 887 F.2d 826 (1989). The Court of Appeals then
heard the case en bane, and the court rendered a series of
comprehensive and thoughtful opinions. The majority
concluded that nonobscene nude dancing performed for
entertainment is expression protected by the First
Amendment, and that the public indecency statute was an
improper infringement of that expressive activity because
its purpose was to prevent the message of eroticism and
sexuality conveyed by the dancers. Miller v. Civil City of
South Bend, 904 F.2d 1081 (1990). We granted certiorari,
498 U.S. 807, 111 S.Ct. 38, 112 L.Ed.2d 15 (1990), and
now hold that the Indiana statutory requirement that the
dancers in the establishments involved in this case must
wear pasties and G-strings does not violate the First
Amendment.
111 Several of our cases contain language suggesting that

nude dancing of the kind involved here is expressive
conduct protected by the First Amendment. In Doran v.
Salem Inn, Inc., 422 U.S. 922, 932, 95 S.Ct. 2561, 2568,
45 L.Ed.2d 648 (1975), we said: "[A]lthough the
customary 'barroom' type of nude dancing may involve
only the barest minimum of protected expression, we
recognized in California v. LaRue, 409 U.S. 109, 118, 93
WESTLAW

S.Cl. 390, 397, 34 L.Ed.2d 342 (1 972), that this form of
entertainment might be entitled to First and Fourteenth
Amendment protection under some circumstances." In
Schad v. Mount Ephraim, 452 U.S. 61, 66, 101 S.Ct.
2176, 2181, 68 L.Ed.2d 671 (1981 ), we said that
"[fJurthermore, as the state courts in this case recognized,
nude dancing is not without its First Amendment
protections from official regulation" (citations omitted).
These statements support the conclusion of the Court of
Appeals *566 that nude dancing of the kind sought to be
performed here is expressive conduct within the outer
perimeters of the First Amendment, though we view it as
only marginally so. This, of course, does not end our
inquiry. We must determine the level of protection to be
afforded to the expressive conduct at issue, and must
determine whether the Indiana statute is an impermissible
infringement of that protected activity.
Indiana, of course, has not banned nude dancing as such,
but has proscribed public nudity across the board. The
Supreme Court of Indiana has construed the Indiana
statute to preclude nudity in what are essentially places of
public accommodation such as the Glen Theatre and the
Kitty Kat Lounge. In such places, respondents point out,
minors are excluded and there are no nonconsenting
viewers. Respundenls cunlend lhal while lhe State may
license establishments such as the ones involved here, and
limit the geographical area in which they do business, it
may not in any way limit the performance of the dances
within them without violating the First Amendment. The
petitioners contend, on the other hand, that Indiana's
restriction on nude dancing is a valid "time, place, or
manner" restriction under cases such as Clark v.
Community for Creative Non-Violence, 468 U.S. 288,
104 S.Ct. 3065, 82 L.Ed.2d 22 l (1984).
The "time, place, or manner" test was developed for
evaluating restrictions on expression taking place on
public property which had been dedicated as a "public
forum," Wardv. Rock Against Racism, 491 U.S. 781, 791,
109 S.Ct. 2746, 2753, 105 L.Ed.2d 661 (1989), although
we have on at least one occasion applied it to conduct
occurring on private property. See Renton v. Playtime
Theatres, Inc., 475 U.S. 41, 106 S.Ct. 925, 89 L.Ed.2d 29
(1986). In Clark we observed that this test has been
interpreted to embody much the same standards as those
set forth in United States v. O'Brien, 391 U.S. 367, 88
S.Ct. 1673, 20 L.Ed.2d 672 (1968), and we tum,
therefore, to the rule enunciated in 0 'Brien.
121 O'Brien burned his draft card on the steps of the South

Boston Courthouse in the presence of a sizable crowd,
and *567 was convicted **2461 of violating a statute that
prohibited the knowing destruction or mutilation of such a
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card. He claimed that his conviction was contrary to the
First Amendment because his act was "symbolic
speech"--expressive conduct. The Court rejected his
contention that symbolic speech is entitled to full First
Amendment protection, saying:
"[E]ven on the assumption that the alleged
communicative element in O'Brien's conduct is
sufficient to bring into play the First Amendment, it
does not necessarily follow that the destruction of a
registration certificate is constitutionally protected
activity. This Court has held that when 'speech' and
'nonspeech' elements are combined in the same course
of conduct, a sufficiently important governmental
interest in regulating the nonspeech element can justify
incidental limitations on First Amendment freedoms.
To characterize the quality of the governmental interest
which must appear, the Court has employed a variety of
descriptive
terms:
compelling;
substantial;
subordinating; paramount; cogent; strong. Whatever
imprecision inheres in these terms, we think it clear that
a government regulation is sufficiently justified if it is
within the constitutional power of the Government; ifit
furthers an important or substantial governmental
interest; if the governmental interest is unrelated to the
suppression of free expression; and if the incidental
restriction on alleged First Amendment freedoms is no
greater than is essential to the furtherance of that
interest." Id., at 376- 377, 88 S.Ct., at 1678-1679
(footnotes omitted).
3

the four-part 0 'Brien test enunciated above,
we find that Indiana's public indecency statute is justified
despite its incidental limitations on some expressive
activity. The public indecency statute is clearly within the
constitutional power of the State and furthers substantial
governmental interests. It is impossible to discern, other
than from the text of the statute, exactly what
governmental interest the Indiana legislators had in mind
when they enacted *568 this statute, for Indiana does not
record legislative history, and the State's highest court has
not shed additional light on the statute's purpose.
Nonetheless, the statute's purpose of protecting societal
order and morality is clear from its text and history.
Public indecency statutes of this sort are of ancient origin
and presently exist in at least 47 States. Public indecency,
including nudity, was a criminal offense at common law,
and this Court recognized the common-law roots of the
offense of "gross and open indecency" in Winters v. New
York, 333 U.S. 507, 515, 68 S.Ct. 665, 670, 92 L.Ed. 840
( 1948). Public nudity was considered an act ma/um in se.
Le Roy v. Sidley, 1 Sid. 168, 82 Eng.Rep. 1036
(K.B.1664). Public indecency statutes such as the one
before us reflect moral disapproval of people appearing in
the nude among strangers in public places.
1 1 Applying

WESTLAW

This public indecency statute follows a long line of earlier
Indiana statutes banning all public nudity. The history of
Indiana's public indecency statute shows that it predates
barroom nude dancing and was enacted as a general
prohibition. At least as early as 1831, Indiana had a
statute punishing "open and notorious lewdness, or ... any
grossly scandalous and public indecency." Rev.Laws of
Ind., ch. 26, § 60 (1831); Ind.Rev.Stat., ch. 53, § 81
(1834). A gap during which no statute was in effect was
filled by the Indiana Supreme Court in Ardery v. State, 56
Ind. 328 (1877), which held that the court could sustain a
conviction for exhibition of "privates" in the presence of
others. The court traced the offense to the Bible story of
Adam and Eve. Id., at 329- 330. In 1881, a statute was
enacted that would remain essentially unchanged for
nearly a century:
"Whoever, being over fourteen years of age, makes an
indecent exposure of his person in a public place, or in
any place where there are other persons to be offended
or annoyed thereby, ... is guilty of **2462 public
indecency .... " 1881 Ind.Acts, ch. 37, § 90.
*569 The language quoted above remained unchanged
until it was simultaneously repealed and replaced with the
present statute in 1976. 1976 Ind.Acts, Pub.L. 148, Art.
45, ch. 4, § 1. 2
This and other public indecency statutes were designed to
protect morals and public order. The traditional police
power of the States is defined as the authority to provide
for the public health, safety, and morals, and we have
upheld such a basis for legislation. In Paris Adult Theatre
Iv. Slaton, 413 U.S. 49, 61, 93 S.Ct. 2628, 2637, 37
L.Ed.2d 446 (1973), we said:
"In deciding Roth [v. United States, 354 U.S. 476 [77
S.Ct. 1304, l L.Ed.2d 1498] (1957) ], this Court
implicitly accepted that a legislature could legitimately
act on such a conclusion to protect 'the social interest
in order and morality.' [Id.], at 485 [77 S.Ct., at 1309] ."
(Emphasis omitted.)
And in Bowers v. Hardwick, 478 U.S. 186, 196, 106 S.Ct.
2841, 2846, 92 L.Ed.2d 140 (I 986), we said:
"The law, however, is constantly
based on notions of morality, and if
all laws representing essentially
moral choices are to be invalidated
under the Due Process Clause, the
courts will be very busy indeed."
Thus, the public indecency statute furthers a substantial
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government interest in protecting order and morality.
*570 This interest is unrelated to the suppression of free
expression. Surne may view restricting nudity on moral
grounds as necessarily related to expression. We disagree.
It can be argued, of course, that almost limitless types of
conduct-including appearing in the nude in public-are
"expressive," and in one sense of the word this is true.
People who go about in the nude in public may be
expressing something about themselves by so doing. But
the court rejected this expansive notion of "expressive
conduct" in 0 'Brien, saying:
"We cannot accept the view that an apparently limitless
variety of conduct can be labeled 'speech' whenever
the person engaging in the conduct intends thereby to
express an idea." 391 U.S., at 376, 88 S.Ct., at 1678.
And in Dallas v. Stang/in, 490 U.S. 19, 109 S.Ct. 1591,
104 L.Ed.2d 18 (1989), we further observed:
"It is possible to find some kernel of expression in

almost every activity a person undertakes-for
example, walking down the street or meeting one's
friends at a shopping mall-but such a kernel is not
sufficient to bring the activity within the protection of
the First Amendment. We think the activity of these
dance-hall patrons coming together to engage in
recreational dancing-is not protected by the First
Amendment." Id., at 25, 109 S.Ct., at 1595.
Respondents contend that even though prohibiting nudity
in public generally may not be related to suppressing
expression, prohibiting the performance of nude dancing
is related to expression because the State seeks to prevent
its erotic message. Therefore, they reason that the
application of the Indiana statute to the nude dancing in
this case violates the First Amendment, because it fails
the third part of the 0 'Brien test, viz: **2463 the
governmental interest must be unrelated to the
suppression of free expression.
But we do not think that when Indiana applies its statute
to the nude dancing in these nightclubs it is proscribing
nudity because of the erotic message conveyed by the
dancers. *571 Presumably numerous other erotic
performances are presented at these establishments and
similar clubs without any interference from the State, so
long as the performers wear a scant amount of clothing.
Likewise, the requirement that the dancers don pasties
and G-strings does not deprive the dance of whatever
erotic message it conveys; it simply makes the message
slightly less graphic. The perceived evil that Indiana seeks
to address is not erotic dancing, but public nudity. The
appearance of people of all shapes, sizes and ages in the
WESTLAW

nude at a beach, for example, would convey little if any
erotic message, yet the State still seeks to prevent it.
Public nudity is the evil the State seeks to prevent,
whether or not it is combined with expressive activity.
This conclusion is buttressed by a reference to the facts of
0 'Brien. An Act of Congress provided that anyone who
knowingly destroyed a Selective Service registration
certificate committed an offense. O'Brien burned his
certificate on the steps of the South Boston Courthouse to
influence others to adopt his antiwar beliefs. This Court
upheld his conviction, reasoning that the continued
availability of issued certificates served a legitimate and
substantial purpose in the administration of the Selective
Service System. O'Brien's deliberate destruction of his
certificate frustrated this purpose and "[t]or this
noncommunicative impact of his conduct, and for nothing
else, he was convicted." 391 U.S., at 382, 88 S.Ct., at
1682. It was assumed that O'Brien's act in burning the
certificate had a communicative element in.it sufficient to
bring into play the First Amendment, id., at 376, 88 S.Ct.,
at 1682, but it was for the noncommunicative element that
he was prosecuted. So here with the Indiana statute; while
the dancing to which it was applied had a communicative
element, it was not the dancing that was prohibited, but
simply its being done in the nude.
The fourth part of the 0 'Brien test requires that the
incidental restriction on First Amendment freedom be no
greater than is essential to the furtherance of the
governmental interest. As indicated in the discussion
above, the *572 governmental interest served by the text
of the prohibition is societal disapproval of nudity in
public places and among strangers. The statutory
prohibition is not a means to some greater end, but an end
in itself. It is without cavil that the public indecency
statute is "narrowly tailored"; Indiana's requirement that
the dancers wear at least pasties and G-strings is modest,
and the bare minimum necessary to achieve the State's
purpose.
The judgment of the Court of Appeals accordingly is
Reversed.

Justice SCALIA, concurring in the judgment.
I agree that the judgment of the Court of Appeals must be
reversed. In my view, however, the challenged regulation
must be upheld, not because it survives some lower level
of First Amendment scrutiny, but because, as a general
law regulating conduct and not specifically directed at
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expression, it is not subject to First Amendment scrutiny
at all.

Indiana's public indecency statute provides:
"(a) A person who knowingly or intentionally, in a
public place:
"(I) engages in sexual intercourse;

"(2) engages in deviate sexual conduct;
"(3) appears in a state of nudity; or
"(4) fondles the genitals of himself or another person;
i

commits public indecency, a Class A misdemeanor.
**2464 "(b) 'Nudity' means the showing of the human
male or female genitals, pubic area, or buttocks with
less than a fully opaque covering, the showing of the
female breast with less than a fully opaque covering of
any part of the nipple, or the showing of covered male
genitals in a discernibly turgid state." Ind.Code §
35--45--4-1 (1988).
On its face, this law is not directed at expression in
particular. As Judge Easterbrook put it in his dissent
below: "Indiana *573 does not regulate dancing. It
regulates public nudity .... Almost the entire domain of
Indiana's statute is unrelated to expression, unless we
view nude beaches and topless hot dog vendors as
speech." Miller v. Civil City of South Bend, 904 F.2d
1081, 1120 (CA 7 1990). The intent to convey a "message
of eroticism" (or any other message) is not a necessary
element of the statutory offense of public indecency; nor
does one commit that statutory offense by conveying the
most explicit "message of eroticism," so long as he does
not commit any of the four specified acts in the process. 1
Indiana's statute is in the line of a long tradition of laws
against public nudity, which have never been thought to
run afoul of traditional understanding of "the freedom of
speech." Public indecency-including public nudity-has
long been an offense at common law. See 50 Am.Jur.2d,
Lewdness, Indecency, and Obscenity 449, 472--474
(1970); Annot., Criminal offense predicated on indecent
exposure, 93 A.LR. 996, 997-998 (1934); Winters v. New
York, 333 U.S. 507, 515, 68 S.Ct. 665, 670, 92 L.Ed. 840
(1948). Indiana's first public nudity statute, Rev. Laws of
Ind., ch. 26, § 60 (1831), predated by many years the
WESTLAW

appearance of nude barroom dancing. It was general in
scope, directed at all public nudity, and not just at public
nude expression; and all succeeding statutes, down to
*574 the present one, have been the same. Were it the
case that Indiana in practice targeted only expressive
nudity, while turning a blind eye to nude beaches and
unclothed purveyors of hot dogs and machine tools, see
Miller, 904 F.2d, at 1120, 1121, it might be said that what
posed as a regulation of conduct in general was in reality
a regulation of only communicative conduct. Respondents
have adduced no evidence of that. Indiana officials have
brought many public indecency prosecutions for activities
having no communicative element. See Bond v. State, 515
N.E.2d 856, 857 (Ind.1987); Jn re Levinson, 444 N.E.2d
1175, 1176 (lnd.1983); Preston v. State, 259 Ind. 353,
354-355, 287 N.E.2d 347, 348 (1972); Thomas v. State,
238 Ind. 658, 659-660, 154 N.E.2d 503, 504-505 (1958);
Blanton v. State, 533 N.E.2d 190, 191 (lnd.App.1989);
Sweeney v. State, 486 N.E.2d 651, 652 (lnd.App.1985);
Thompson v. State, 482 N.E.2d 1372, 1373-1374
(Ind.App.1985); Adims v. State, 461 N.E.2d 740, 741-742
(lnd.App.1984); State v. Elliott, 435 N.E.2d 302, 304
(lnd.App.1982); Lasko v. State, 409 N.E.2d 1124, 1126
(Ind.App.1980). 2
**2465 The dissent confidently asserts, post, at 2473, that
the purpose of restricting nudity in public places in
general is to protect nonconsenting parties from offense;
and argues that since only consenting, admission-paying
patrons see respondents dance, that purpose cannot apply
and the only remaining purpose must relate to the
communicative elements of the performance. Perhaps the
dissenters believe that "offense to others" ought to be the
only reason for restricting nudity in public places
generally, but there is no *575 basis for thinking that our
society has ever shared that Thoreauvian "you - may - do
- what - you - like - so - long - as - it - does - not - injure someone -else" beau ideal-much less for thinking that it
was written into the Constitution. The purpose of
Indiana's nudity law would be violated, I think, if 60,000
fully consenting adults crowded into the Hoosier Dome to
display their genitals to one another, even if there were
not an offended innocent in the crowd. Our society
prohibits, and all human societies have prohibited, certain
activities not because they harm others but because they
are considered, in the traditional phrase, "contra bonos
mores," i.e., immoral. In American society, such
prohibitions have included, for example, sadomasochism,
cockfighting, bestiality, suicide, drug use, prostitution,
and sodomy. While there may be great diversity of view
on whether various of these prohibitions should exist
(though I have found few ready to abandon, in principle,
all of them), there is no doubt that, absent specific
constitutional protection for the conduct involved, the
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Constitution does not prohibit Lhem simply because Lhey
regulate "morality." See Bowers v. Hardwick, 478 U.S.
186, 196, 106 S.Ct. 2841, 2846, 92 L.Ed.2d 140 (1986)
(upholding prohibition of private homosexual sodomy
enacted solely on "the presumed belief of a majority of
the electorate in [the jurisdiction] that homosexual
sodomy is immoral and unacceptable"). See also Paris
Adult Theatre Iv. Slaton, 413 U.S. 49, 68, n. 15, 93 S.Ct.
2628, 2641, n. 15, 37 L.Ed.2d 446 (1973); Dronenburg v.
Zech, 239 U.S.App.D.C. 229, 238, and n. 6, 741 F.2d
1388, 1397, and n. 6 (1984) (opinion of Bork, J.). The
purpose of the Indiana statute, as both its text and the
manner of its enforcement demonstrate, is to enforce the
traditional moral belief that people should not expose
their private parts indiscriminately, regardless of whether
those who see them are disedified. Since that is so, the
dissent has no basis for positing that, where only
thoroughly edified adults are present, the purpose must be
repression of communication. 3

*576 II
Since the Indiana regulation is a general law not
spedfically laigt:leu al expressive cunuucl, ils applicaliun
to such conduct does not in my view implicate the First
Amendment.
The First Amendment explicitly protects "the freedom of
speech [and] of the press"--oral and written speech-not
"expressive conduct." When any law restricts speech,
even for a purpose that has nothing to do with the
suppression of communication (for instance, to reduce
noise, see Saia v. New York, 334 U.S. 558, 561, 68 S.Ct.
1148, 1150, 92 L.Ed. 1574 (1948), to regulate election
campaigns, see Buckley v. Valeo, 424 U.S. 1, 16, 96 S.Ct.
612, 633, 46 L.Ed.2d 659 (1976), or to prevent littering,
see Schneider v. State (Town of Irvington), 308 U.S. 147,
163, 60 S.Ct. 146, 84 L.Ed. 155 (1939)), we insist that
**2466 it meet the high, First-Amendment standard of
justification. But virtually every law restricts conduct, and
virtually any prohibited conduct can be performed for an
expressive purpose-if only expressive of the fact that the
actor disagrees with the prohibition. See, e.g., Florida
Free Beaches, Inc. v. Miami, 734 F.2d 608, 609 (CAI I
1984) (nude sunbathers challenging public indecency law
claimed their "message" was that nudity is not indecent).
It cannot reasonably be demanded, therefore, that every
restriction of expression incidentally produced by a
general law regulating conduct pass normal First
Amendment scrutiny, or even-as some of our cases have
suggested, see, e.g., United States v. 0 'Brien, 391 U.S.
367, 377, 88 S.Ct. 1673, 1679, 20 L.Ed.2d 672

(1968)--Lhal il be justified by an "important or
substantial" *577 government interest. Nor do our
holdings require such justification: We have never
invalidated the application of a general law simply
because the conduct that it reached was being engaged in
for expressive purposes and the government could not
demonstrate a sufficiently important state interest.
This is not to say that the First Amendment affords no
protection to expressive conduct. Where the government
prohibits conduct precisely because of its communicative
attributes, we hold the regulation unconstitutional. See,
e.g., United States v. Eichman, 496 U.S. 310, 110 S.Ct.
2404, 110 L.Ed.2d 287 (1990) (burning flag); Texas v.
Johnson, 491 U.S. 397, 109 S.Ct. 2533, 105 L.Ed.2d 342
( 1989) (same); Spence v. Washington, 418 U.S. 405, 94
S.Ct. 2727, 41L.Ed.2d842 (1974) (defacing flag); Tinker
v. Des Moines Independent Community School Dist., 393
U.S. 503, 89 S.Ct. 733, 21 L.Ed.2d 731 (1969) (wearing
black arm bands); Brown v. Louisiana, 383 U.S. 131, 86
S.Ct. 719, 15 L.Ed.2d 637 (1966) (participating in silent
sit-in); Stromberg v. California, 283 U.S. 359, 51 S.Ct.
532, 75 L.Ed. 1117 (1931) (flying a red flag). 4 In each of
the foregoing cases, we explicitly found that suppressing
communication was the object of the regulation of
conduct. Where Lhal has nol been lhe case,
however-where suppression of communicative use of
the conduct was merely the incidental effect of forbidding
the conduct for other reasons-we have allowed the
regulation to stand. 0 'Brien, supra, 391 U.S., at 377, 88
S.Ct., at 1679 (law banning destruction of draft card
upheld in application against card burning to protest *578
war); FTC v. Superior Court Trial Lawyers Assn., 493
U.S. 411, 110 S.Ct. 768, 107 L.Ed.2d 851 (1990)
(Sherman Act upheld in application against restraint of
trade to protest low pay); cf. United States v. Albertini,
472 U.S. 675, 687-688, 105 S.Ct. 2897, 2905-2906, 86
L.Ed.2d 536 (1985) (rule barring respondent from
military base upheld in application against entrance on
base to protest war); Clark v. Community for Creative
Non-Violence, 468 U.S. 288, 104 S.Ct. 3065, 82 L.Ed.2d
221 (1984) (rule barring sleeping in parks upheld in
application against persons engaging in such conduct to
dramatize plight of homeless). As we clearly expressed
the point in Johnson:
"The government generally has a freer hand in
restricting expressive conduct than it has in restricting
the written or spoken word. It may not, however,
proscribe particular conduct because it has expressive
elements. What might be termed the more generalized
guarantee of freedom of expression makes the
communicative nature of conduct an inadequate basis
for **2467 singling out that conduct for proscription."

---------~
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491 U.S., at 406, 109 S.Ct., at 2540-2541 (internal
quotation marks and citations omitted; emphasis in
original).
All our holdings (though admittedly not some of our
discussion) support the conclusion that "the only First
Amendment analysis applicable to laws that do not
directly or indirectly impede speech is the threshold
inquiry of whether the purpose of the law is to suppress
communication. If not, that is the end of the matter so far
as First Amendment guarantees are concerned; if so, the
court then proceeds to determine whether there is
substantial justification for the proscription." Community
for Creative Non-Violence v. Watt, 227 U.S.App.D.C. 19,
55-56, 703 F.2d 586, 622-623 (1983) (en bane) (Scalia,
J., dissenting), (footnote omitted; emphasis omitted),
rev'd sub nom. Clark v. Community for Creative
Non-Violence, 468 U.S. 288, 104 S.Ct. 3065, 82 L.Ed.2d
221 ( l 984 ). Such a regime ensures that the government
does not act to suppress communication, without
requiring that all conduct-restricting regulation *579
which means in effect all regulation) survive an enhanced
level of scrutiny.
We have explicitly adopted such a regime in another First
Amendment context: that of free exercise. In Employment
Div., Dept. of Human Resources of Ore. v. Smith. 494
U.S. 872, 110 S.Ct. l 595, 108 L.Ed.2d 876 (1990), we
held that general laws not specifically targeted at religious
practices did not require heightened First Amendment
scrutiny even though they diminished some people's
ability to practice their religion. "The government's
ability to enforce generally applicable prohibitions of
socially harmful conduct, like its ability to carry out other
aspects of public policy, 'cannot depend on measuring the
effects of a governmental action on a religious objector's
spiritual development.'" Id., at 885 [110 S.Ct., at 1603],
quoting Lyng v. Northwest Indian Cemetery Protective
Assn., 485 U.S. 439, 451, 108 S.Ct. 1319, 1326, 99
L.Ed.2d 534 (1988); see also Minersville School District
v. Gobitis, 310 U.S. 586, 594-595, 60 S.Ct. 1010,
1012-1013, 84 L.Ed. 1375 (1940) (Frankfurter, J.)
("Conscientious scruples have not, in the course of the
long struggle for religious toleration, relieved the
individual from obedience to a general law not aimed at
the promotion or restriction ofreligious beliefs"). There is
even greater reason to apply this approach to the
regulation of expressive conduct. Relatively few can
plausibly assert that their illegal conduct is being engaged
in for religious reasons; but almost anyone can violate
almost any law as a means of expression. In the one case,
as in the other, if the law is not directed against the
protected value (religion or expression) the law must be
obeyed.

WESTLAW

III

While I do not think the plurality's conclusions differ
greatly from my own, I cannot entirely endorse its
reasoning. The plurality purports to apply to this general
law, insofar as it regulates this allegedly expressive
conduct, an intermediate level of First Amendment
scrutiny: The government interest in the regulation must
be " 'important or substantial,' " ante, at 2461, quoting
O'Brien, supra, 391 U.S., at 377, 88 S.Ct., at 1679. As I
have indicated, *580 I do not believe such a heightened
standard exists. I think we should avoid wherever
possible, moreover, a method of analysis that requires
judicial assessment of the "importance" of government
interests-and especially of government interests in
various aspects of morality.

'

Neither of the cases that the plurality cites to support the
"importance" of the State's interest here, see ante, at
2462, is in point. Paris Adult Theatre Iv. Slaton, 413
U.S., at 61, 93 S.Ct., at 2637 and Bowers v. Hardwick,
478 U.S., at 196, 106 S.Ct., at 2846, did uphold laws
prohibiting private conduct based on concerns of decency
and morality; but neither opinion held that those concerns
were particularly "important" or "substantial," or
amounted to anything more than a rational basis for
regulation. Slaton involved an exhibition which, since it
was obscene **2468 and at least to some extent public,
was unprotected by the First Amendment, see Roth v.
United States, 354 U.S. 476, 77 S.Ct. 1304, I L.Ed.2d
1498 (1957); the State's prohibition could therefore be
invalidated only if it had no rational basis. We found that
the State's "right ... to maintain a decent society"
provided a "legitimate" basis for regulation--even as to
obscene material viewed by consenting adults. 413 U.S.,
at 59-60, 93 S.Ct., at 2636-2637. In Bowers, we held that
since homosexual behavior is not a fundamental right, a
Georgia law prohibiting private homosexual intercourse
needed only a rational basis in order to comply with the
Due Process Clause. Moral opposition to homosexuality,
we said, provided that rational basis. 478 U.S., at 196, 106
S.Ct., at 2846. I would uphold the Indiana statute on
precisely the same ground: Moral opposition to nudity
supplies a rational basis for its prohibition, and since the
First Amendment has no application to this case no more
than that is needed.

***
Indiana may constitutionally enforce its prohibition of
public nudity even against those who choose to use public
nudity as a means of communication. The State is
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regulating conduct, not expression, and those who choose
to employ conduct *581 as a means of expression must
make sure that the conduct they select is not generally
forbidden. For these reasons, I agree that the judgment
should be reversed.

Justice SOUTER, concurring in the .iudgment.
Not all dancing is entitled to First Amendment protection
as expressive activity. This Court has previously
categorized ballroom dancing as beyond the
Amendment's protection, Dallas v. Stang/in, 490 U.S. 19,
24-25, 109 S.Ct. 1591 , 1594-1595, 104 L.Ed.2d 18
(I 989), and dancing as aerobic exercise would likewise be
outside the First Amendment's concern. But dancing as a
performance directed to an actual or hypothetical
audience gives expression at least to generalized emotion
or feeling, and where the dancer is nude or nearly so the
feeling expressed, in the absence of some contrary clue, is
eroticism, carrying an endorsement of erotic experience.
Such is the expressive content of the dances described in
the record.
Although such performance dancing is inherently
expressive, nudity per se is not. It is a condition, not an
activity, and the voluntary assumption of that condition,
without more, apparently expresses nothing beyond the
view that the condition is somehow appropriate to the
circumstances. But every voluntary act implies some such
idea, and the implication is thus so common and minimal
that calling all voluntary activity expressive would reduce
the concept of expression to the point of the meaningless.
A search for some expression beyond the minimal in the
choice to go nude will often yield nothing: a person may
choose nudity, for example, for maximum sunbathing.
But when nudity is combined with expressive activity, its
stimulative and attractive value certainly can enhance the
force of expression, and a dancer's acts in going from
clothed to nude, as in a striptease, are integrated into the
dance and its expressive function. Thus I agree with the
plurality and the dissent that an interest in freely engaging
in the nude dancing at issue here is subject to a degree of
First Amendment protection.
*582 I also agree with the plurality that the appropriate
analysis to determine the actual protection required by the
First Amendment is the four-part enquiry described in
United States v. O'Brien, 391 U.S. 367, 88 S.Ct. 1673, 20
L.Ed.2d 672 (1968), for judging the limits of appropriate
state action burdening expressive acts as distinct from
pure speech or representation. I nonetheless write
separately to rest my concurrence in the judgment, not on

the possible sufficiency of society's moral views to justify
the limitations at issue, but on the State's substantial
interest in combating the secondary effects of adult
**2469 entertainment establishments of the sort typified
by respondents' establishments.
It is, of course, true that this justification has not been
articulated by Indiana's Legislature or by its courts. As
the plurality observes, "Indiana does not record legislative
history, and the State's highest court has not shed
additional light on the statute's purpose," ante, at 2461.
While it is certainly sound in such circumstances to infer
general purposes "of protecting societal order and
morality ... from [the statute's] text and history," ibid, I
think that we need not so limit ourselves in identifying the
justification for the legislation at issue here, and may
legitimately consider petitioners' assertion that the statute
is applied to nude dancing because such dancing
"encourag[es] prostitution, increas[es] sexual assaults,
and attract[s] other criminal activity ." Brief for Petitioners
37.

This asserted justification for the statute may not be
ignored merely because it is unclear to what extent this
purpose motivated the Indiana Legislature in enacting the
statute. Our appropriate focu3 fa not un empirical enquiry
into the actual intent of the enacting legislature, but rather
the existence or not of a current governmental interest in
the service of which the challenged application of the
statute may be constitutional. Cf. *583 McGowan v.
Maryland, 366 U.S. 420, 81 S.Ct. 1101, 6 L.Ed.2d 393
1961 ). At least as to the regulation of expressive conduct,'
"[ w]e decline to void [a statute] essentially on the ground
that it is unwise legislation which [the legislature] had the
undoubted power to enact and which could be reenacted
in its exact form if the same or another legislator made a
'wiser' speech about it." 0 'Brien, supra, 391 U.S., at 384,
88 S.Ct., at 1683 . In my view, the interest asserted by
petitioners in preventing prostitution, sexual assault, and
other criminal activity, although presumably not a
justification for all applications of the statute, is sufficient
under O'Brien to justify the State's enforcement of the
statute against the type of adult entertainment at issue
here.
At the outset, it is clear that the prevention of such evils
falls within the constitutional power of the State, which
satisfies the first O 'Brien criterion. See 391 U.S., at 377,
88 S.Ct., at 1679. The second 0 'Brien prong asks whether
the regulation "furthers an important or substantial
governmental interest." Ibid The asserted state interest is
plainly a substantial one; the only question is whether
prohibiting nude dancing of the sort at issue here
"furthers" that interest. I believe that our cases have
~------------
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addressed this question sufficiently to establish that it
does.
In Renton v. Playtime Theatres, Inc., 475 U.S. 41, 106
S.Ct. 925, 89 L.Ed.2d 29 (1986), we upheld a city's
zoning ordinance designed to prevent the occurrence of
harmful secondary effects, including the crime associated
with adult entertainment, by protecting approximately
95% of the city's area from the placement of motion
picture theaters emphasizing " 'matter depicting,
describing or relating to "specified sexual activities" or
"specified anatomical areas" ... for observation by patrons
therein.' " Id., at 44, 106 S.Ct., at 927. Of particular
importance to the present enquiry, we held that the city of
Renton was not compelled to justify its restrictions by
studies specifically relating to the problems *584 that
would be caused by adult theaters in that city. Rather,
"Renton was entitled to rely on the experiences of Seattle
and other cities," id., at 51, 106 S.Ct., at 931, which
demonstrated the harmful secondary effects correlated
with the presence "of even one [adult] theater in a given
neighborhood." Id., at 50, 106 S.Ct., at 930; cf. Young v.
American Mini Theatres, Inc., 427 U.S. 50, 71, n. 34, 96
S.Ct. 2440, 2453, n. 34, 49 L.Ed.2d 310 (1976)
(legislative finding that "a concentration of 'adult' movie
theaters causes the area to deteriorate and become a focus
of crime"); California v. LaRue, 409 U.S. 109, 111, 93
S.Ct. 390, 393, 34 L.Ed.2d 342 (1972) **2470
(administrative findings of criminal activity associated
with adult entertainment).
The type of entertainment respondents seek to provide is
plainly of the same character as that at issue in Renton,
American Mini Theatres, and LaRue. It therefore is no
leap to say that live nude dancing of the sort at issue here
is likely to produce the same pernicious secondary effects
as the adult films displaying "specified anatomical areas"
at issue in Renton. Other reported cases from the Circuit
in which this litigation arose confirm the conclusion. See,
e.g., United States v. Marren, 890 F.2d 924, 926 (CA 7
1989) (prostitution associated with nude dancing
establishment); United States v. Doerr, 886 F.2d 944, 949
(CA 7 1989) (same). In light of Renton's recognition that
legislation seeking to combat the secondary effects of
adult entertainment need not await localized proof of
those effects, the State of Indiana could reasonably
conclude that forbidding nude entertainment of the type
offered at the Kitty Kat Lounge and the Glen Theatre's
"bookstore" furthers its interest in preventing prostitution,
sexual assault, and associated crimes. Given our
recognition that "society's interest in protecting this type
of expression is of a wholly different, and lesser,
magnitude than the interest in untrammeled political
debate," American Mini Theatres, supra, 427 U.S., at 70,
WESTLAW

96 S.Ct., at 2452, I do not believe that a State is required
affirmatively to undertake to litigate this issue repeatedly
in every *585 case. The statute as applied to nudity of the
sort at issue here therefore satisfies the second prong of
O'Brien.'
The third 0 'Brien condition is that the governmental
interest be "unrelated to the suppression of free
expression," 391 U.S., at 377, 88 S.Ct., at 1679, and, on
its face, the governmental interest in combating
prostitution and other criminal activity is not at all
inherently related to expression. The dissent contends,
however, that Indiana seeks to regulate nude dancing as
its means of combating such secondary effects "because
... creating or emphasizing [the] thoughts and ideas
[expressed by nude dancing] in the minds of the
spectators may lead to increased prostitution," post, at
2474, and that regulation of expressive conduct because
of the fear that the expression will prove persuasive is
inherently related to the suppression of free expression.
Ibid.
The major premise of the dissent's reasoning may be
correct, but its minor premise describing the causal theory
of Indiana's regulatory justification is not. To say that
pernicious secondary effects are associated with nude
dancing establishments is not necessarily to say that such
effects result from the persuasive effect of the expression
inherent in nude dancing. It is to say, rather, only that the
effects are correlated with the existence of establishments
offering such dancing, without deciding what the precise
causes of the correlation *586 actually are. It is possible,
for example, that the higher incidence of prostitution and
sexual assault in the vicinity of adult entertainment
locations results from the concentration of crowds of men
predisposed to such activities, or from the simple viewing
of nude bodies regardless of whether those bodies are
engaged in expression or not. In neither case would the
chain of causation run through the persuasive effect of the
expressive component of nude dancing.
**2471 Because the State's interest in banning nude
dancing results from a simple correlation of such dancing
with other evils, rather than from a relationship between
the other evils and the expressive component of the
dancing, the interest is unrelated to the suppression of free
expression. Renton is again persuasive in support of this
conclusion. In Renton, we held that an ordinance that
regulated adult theaters because the presence of such
theaters was correlated with secondary effects that the
local government had an interest in regulating was content
neutral (a determination similar to the "unrelated to the
suppression of free expression" determination here, see
Clark v. Community for Creative Non-Violence, 468 U.S.
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288, 298, and n. 8, 104 S.Ct. 3065, 3071, and n. 8, 82
L.Ed.2d 221 (1984)) because it was "justified without
reference to the content of the regulated speech." 475
U.S., at 48, 106 S.Ct., at 929 (emphasis in original). We
reached this conclusion without need to decide whether
the cause of the correlation might have been the
persuasive effect of the adult films that were being
regulated. Similarly here, the "secondary effects"
justification means that enforcement of the Indiana statute
against nude dancing is "justified without reference to the
content of the regulated [expression]," ibid. (emphasis
omitted), which is sufficient, at least in the context of
sexually explicit expression,3 to satisfy the third prong of
the 0 'Brien test.

**2472 *588 Having arrived at the conclusion that nude
dancing performed as entertainment enjoys First
Amendment protection, the plurality states that it must
"determine the level of protection to be afforded to the
expressive conduct at issue, and must determine whether
the lndiana statute is an impermissible infringement of
that protected activity." Ante, at 2460. For guidance, the
plurality turns to United States v. 0 'Brien, 391 U.S. 367,
88 S.Ct. 1673, 20 L.Ed.2d 672 (1968), which held that
expressive conduct could be narrowly regulated or
forbidden in pursuit of an important or substantial
governmental interest that is unrelated to the content of
the expression. The plurality finds that the Indiana statute
satisfies the 0 'Brien test in all respects.

*587 The fourth 0 'Brien condition, that the restriction be
no greater than essential to further the governmental
interest, requires little discussion. Pasties and a G-string
moderate the expression to some degree, to be sure, but
only to a degree. Dropping the final stitch is prohjbited,
but the limitation is minor when measured against the
dancer's remaining capacity and opportunity to express
the erotic message. Nor, so far as we are told, is the
dancer or her employer limited by anything short of
obscenity laws from expressing an erotic message by
articulate speech or representational means; a
pornographic movie featuring one of respondents, for
example, was playing nearby without any interference
from the aulhurilies al lhe time these cases arose.

The plurality acknowledges that it is impossible to discern
the exact state interests which the Indiana Legislature had
in mind when it enacted the Indiana statute, but the
plurality nonetheless concludes that it is clear from the
statute's text 'and history that the law's purpose is to
protect "societal order and morality." Ante, at 21161. The
plurality goes on to *589 conclude that Indiana's statute
"was enacted as a general prohibition," ante, at 2461
(emphasis added), on people appearing in the nude among
strangers in public places. The plurality then points to
cases in which we upheld lcgi3lution bu3cd on the Stutc's
police power, and ultimately concludes that the Indiana
statute "furthers a substantial government interest in
protecting order and morality." Ante, at 2462. The Court
also holds that the basis for banning nude dancing is
unrelated to free expression and that it is narrowly drawn
to serve the State's interest.

Accordingly, I find 0 'Brien satisfied and concur in the
judgment.

Justice WHITE, with whom Justice MARSHALL, Justice
BLACKMUN, and Justice STEVENS join, dissenting.
The first question presented to us in this case is whether
nonobscene nude dancing performed as entertainment is
expressive conduct protected by the First Amendment.
The Court of Appeals held that it is, observing that our
prior decisions permit no other conclusion. Not
surprisingly, then, the plurality now concedes that "nude
dancing of the kind sought to be performed here is
expressive conduct within the outer perimeters of the First
Amendment.. .. " Ante, at 2460. This is no more than
recognizing, as the Seventh Circuit observed, that dancing
is an ancient art form and "inherently embodies the
expression and communication of ideas and emotions."
Miller v. Civil City of South Bend, 904 F.2d I081, I 087
(1990) (en bane).'
WES TL.AW

The plurality's analysis is erroneous in several respects.
Both the plurality and Justice SCALIA in his opinion
concurring in the judgment overlook a fundamental and
critical aspect of our cases upholding the States' exercise
of their police powers. None of the cases they rely upon,
including O'Brien and Bowers v. Hardwick, 478 U.S.
186, I 06 S.Ct. 2841, 92 L.Ed.2d 140 (1986), involved
anything less than truly general proscriptions on
individual conduct. In 0 'Brien, for example, individuals
were prohibited from destroying their draft cards at any
time and in any place, even in completely private places
such as the home. Likewise, in Bowers, the State
prohibited sodomy, regardless of where the conduct might
occur, including the home as was true in that case. The
same is true of cases like Employment Div., Dept. of
Human Resources of Ore. v. Smith, 494 U.S. 872, 110
S.Ct. 1595, 108 L.Ed.2d 876 (1990), which, though not
applicable here because it did not involve any claim that
the peyote users were engaged in expressive activity,
recognized that the State's interest in preventing the use
of illegal drugs extends even into the home. By contrast,
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in this case Indiana does not suggest that its statute
applies to, or could be applied to, nudity wherever it
occurs, including the home. We do not understand the
plurality or Justice SCALIA to be suggesting that Indiana
could constitutionally enact such an intrusive prohibition,
nor do we think such a suggestion would be tenable in
light of our decision in Stanley v. Georgia, 394 U.S. 557,
89 S.Ct. 1243, 22 L.Ed.2d 542 (1969), in which we held
that States could not punish the *590 mere possession of
obscenity in the privacy of one's own home.
**2473 We are told by the attorney general of Indiana
that, in State v. Baysinger, 272 Ind. 236, 397 N.E.2d 580
(1979), the Indiana Supreme Court held that the statute at
issue here cannot and does not prohibit nudity as a part of
some larger form of expression meriting protection when
the communication of ideas is involved. Brief for
Petitioners 25, 30-31; Reply Brief for Petitioners 9-11.
Petitioners also state that the evils sought to be avoided by
applying the statute in this case would not obtain in the
case of theatrical productions, such as "Salome" or
"Hair." Id., at 11-12. Neither is there any evidence that
the State has attempted to apply the statute to nudity in
performances such as plays, ballets, or operas. "No arrests
have ever been made for nudity as part of a play or
ballet." App. 19 (affidavit of Sgt. Timothy Corbett).
Thus, the Indiana statute is not a general prohibition of
the type we have upheld in prior cases. As a result, the
plurality and Justice SCALIA's simple references to the
State's general interest in promoting societal order and
morality are not sufficient justification for a statute which
concededly reaches a significant amount of protected
expressive activity. Instead, in applying the O'Brien test,
we are obligated to carefully examine the reasons the
State has chosen to regulate this expressive conduct in a
less than general statute. In other words, when the State
enacts a law which draws a line between expressive
conduct which is regulated and nonexpressive conduct of
the same type which is not regulated, 0 'Brien places the
burden on the State to justify the distinctions it has made.
Closer inquiry as to the purpose of the statute is surely
appropriate.
Legislators do not just randomly select certain conduct for
proscription; they have reasons for doing so and those
reasons illuminate the purpose of the law that is passed.
Indeed, a law may have multiple purposes. The purpose
of *591 forbidding people to appear nude in parks,
beaches, hot dog stands, and like public places is to
protect others from offense. But that could not possibly be
the purpose of preventing nude dancing in theaters and
barrooms since the viewers are exclusively consenting
adults who pay money to see these dances. The purpose
WES TL AW

of the proscription in these contexts is to protect the
viewers from what the State believes is the harmful
message that nude dancing communicates. This is why
Clark v. Community for Creative Non-Violence, 468 U.S.
288, 104 S.Ct. 3065, 82 L.Ed.2d 221 (1984), is ofno help
to the State: "In Clark ... the damage to the parks was the
same whether the sleepers were camping out for fun, were
in fact homeless, or wished by sleeping in the park to
make a symbolic statement on behalf of the homeless."
904 F.2d, at 1103 (Posner, J., concurring). That cannot be
said in this case: The perceived damage to the public
interest caused by appearing nude on the streets or in the
parks, as I have said, is not what the State seeks to avoid
in preventing nude dancing in theaters and taverns. There
the perceived harm is the communicative aspect of the
erotic dance. As the State now tells us, and as Justice
SOUTER agrees, the State's goal in applying what it
describes as its "content neutral" statute to the nude
dancing in this case is "deterrence of prostitution, sexual
assaults, criminal activity, degradation of women, and
other activities which break down family structure."
Reply Brief for Petitioners 11. The attainment of these
goals, however, depends on preventing an expressive
activity.
The plurality nevertheless holds that the third requirement
of the 0 'Brien test, that the governmental interest be
unrelated to the suppression of free expression, is satisfied
because in applying the statute to nude dancing, the State
is not "proscribing nudity because of the erotic message
conveyed by the dancers." Ante, at 2463. The plurality
suggests that this is so because the State does not ban
dancing that sends an erotic message; it is only nude
erotic dancing that is forbidden. The perceived evil is not
erotic dancing but public *592 nudity, which may be
prohibited despite any incidental impact on **2474
expressive activity. This analysis is transparently
erroneous.
In arriving at its conclusion, the plurality concedes that
nude dancing conveys an erotic message and concedes
that the message would be muted if the dancers wore
pasties and G-strings. Indeed, the emotional or erotic
impact of the dance is intensified by the nudity of the
performers. As Judge Posner argued in his thoughtful
concurring opinion in the Court of Appeals, the nudity of
the dancer is an integral part of the emotions and thoughts
that a nude dancing performance evokes. 904 F.2d at
1090-1098. The sight of a fully clothed, or even a
partially clothed, dancer generally will have a far different
impact on a spectator than that of a nude dancer, even if
the same dance is performed. The nudity is itself an
expressive component of the dance, not merely incidental
"conduct." We have previously pointed out that "
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'[n]udity alone' does not place otherwise protected
material outside the mantle of the First Amendment."
Schad v. Mt. Ephraim, 452 U.S. 61, 66, IOI S.Ct. 2176,
2181, 68 L.Ed.2d 671 (1981 ).
This being the case, it cannot be that the statutory
prohibition is unrelated to expressive conduct. Since the
State permits the dancers to perform if they wear pasties
and G-strings but forbids nude dancing, it is precisely
because of the distinctive, expressive content of the nude
dancing performances at issue in this case that the State
seeks to apply the statutory prohibition. It is only because
nude dancing performances may generate emotions and
feelings of eroticism and sensuality among the spectators
that the State seeks to regulate such expressive activity,
apparently on the assumption that creating or emphasizing
such thoughts and ideas in the minds of the spectators
may lead to increased prostitution and the degradation of
women. But generating thoughts, ideas, and emotions is
the essence of communication. The nudity element ofnude dancing performances cannot *593 be neatly
pigeonholed as mere "conduct" independent of any
expressive component of the dance. 2
That fact dictates the level of First Amendment protection
to be accorded the perfonnances at issue here. In Te.ws ''·
Johnson, 491 U.S. 397, 411-412, 109 S.Ct. 2533,
2543-2544, 105 L.Ed.2d 342 (1989), the Court observed:
"Whether Johnson's treatment of the flag violated Texas
law thus depended on the likely communicative impact of
his expressive conduct.. .. We must therefore subject the
State's asserted interest in preserving the special symbolic
character of the flag to 'the most exacting scrutiny.' Boos
v. Barry, 485 U.S. [312], 321 [108 S.Ct. 1157, 1164, 99
L.Ed.2d 333] [ (1988) ]." Content based restrictions "will
be upheld only if narrowly drawn to accomplish a
compelling governmental interest." United States v.
Grace, 461 U.S. 171, 177, 103 S.Ct. 1702, 1707, 75
L.Ed.2d 736 ( 1983); Sable Communications of Cal., Inc.
v. FCC, 492 U.S. 115, 126, 109 S.Ct. 2829, 2836, 106
L.Ed.2d 93 ( 1989). Nothing could be clearer from our
cases.
That the performances in the Kitty Kat Lounge may not
be high art, to say the least, and may not appeal to the
Court, is hardly an excuse for distorting and ignoring
settled doctrine. The Court's assessment of the artistic
merits of nude dancing performances **2475 should not
be the determining factor in deciding this case. In the
words of Justice Harlan: "[I]t is largely because
governmental officials cannot make principled decisions
*594 in this area that the Constitution leaves matters of
taste and style so largely to the individual." Cohen v.
California, 403 U.S. 15, 25, 91 S.Ct. 1780, 1788, 29
WES ru111v

L.Ed.2d 284 (197 l). "[W]hile the entertainment afforded
by a nude ballet at Lincoln Center to those who can pay
the price may differ vastly in content (as viewed by
judges) or in quality (as viewed by critics), it may not
differ in substance from the dance viewed by the person
who ... wants some 'entertainment' with his beer or shot
of rye." Salem Inn, Inc. v. Frank, 50 I F.2d 18, 21, n. 3
(CA2 1974), affd in part sub nom., Doran v. Salem Inn,
Inc., 422 U.S. 922, 95 S.Ct. 2561, 45 L.Ed.2d 648 (1975).
The plurality and Justice SOUTER do not go beyond
saying that the state interests asserted here are important
and substantial. But even if there were compelling
interests, the Indiana statute is not narrowly drawn. If the
State is genuinely concerned with prostitution and
associated evils, as Justice SOUTER seems to think, or
the type of conduct that was occurring in California v.
LaRue, 409 U.S. 109, 93 S.Ct. 390, 34 L.Ed.2d 342
( 1972), it can adopt restrictions that do not interfere with
the expressiveness of nonobscene nude dancin'g
performances. For instance, the State could perhaps
require that, while performing, nude performers remain at
all times a certain minimum distance from spectators, that
nude entertainment be limited to certain hours, or even
that establishments providing such entertainment be
dispe1sed Lluuugliuul Litt:: l;ily. Cf. Rentun v. PluytimrJ
Theatres, Inc., 475 U.S. 41, 106 S.Ct. 925, 89 L.Ed.2d 29
(1986). Likewise, the State clearly has the authority to
criminalize proslilulion and obscene behavior. Banning an
entire category of expressive activity, however, generally
does not satisfy the narrow tailoring requirement of strict
First Amendment scrutiny. See Frisby v. Schultz, 487
U.S. 474, 485, 108 S.Ct. 2495, 2503, 101 L.Ed.2d 420
(1988). Furthermore, if nude dancing in barrooms, as
compared with other establishments, is the most
worrisome problem, the State could invoke its
Twenty-first Amendment powers and impose appropriate
regulation. New York State Liquor Authority v. Bellanca,
452 U.S. 714, 101 S.Ct. 2599, 69 L.Ed.2d 357 (1981) (per
curiam); California v. LaRue, supra.
*595 As I see it, our cases require us to affirm absent a
compelling state interest supporting the statute. Neither
the plurality nor the State suggest that the statute could
withstand scrutiny under that standard.
Justice SCALIA's views are similar to those of the
plurality and suffer from the same defects. The Justice
asserts that a general law barring specified conduct does
not implicate the First Amendment unless the purpose of
the law is to suppress the expressive quality of the
forbidden conduct, and that, absent such purpose, First
Amendment protections are not triggered simply because
the incidental effect of the Jaw is to proscribe conduct that
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is unquestionably expressive. Cf. Community for Creative
Non-Violence v. Watt, 227 U.S.App.D.C. 19, 703 F.2d
586, 622-623 (1983) (Scalia, J., dissenting). The
application of the Justice's proposition to this case is
simple to state: The statute at issue is a general law
banning nude appearances in public places, including
barrooms and theaters. There is no showing that the
purpose of this general law was to regulate expressive
conduct; hence, the First Amendment is irrelevant and
nude dancing in theaters and barrooms may be forbidden,
irrespective of the expressiveness of the dancing.
As I have pointed out, however, the premise for the
Justice's position-that the statute is a general law of the
type our cases contemplate-is nonexistent in this case.
Reference to Justice SCALIA's own hypothetical makes
this clear. We agree with Justice SCALIA that the Indiana
statute would not permit 60,000 consenting Hoosiers to
expose themselves to each other in the Hoosier Dome. No
one can doubt, however; that those same 60,000 Hoosiers
would be perfectly **2476 free to drive to their respective
homes all across Indiana and, once there, to parade
around, cavort, and revel in the nude for hours in front of
relatives and friends. It is difficult to see why the State's
interest in morality is any less in that situation, especially
if, as Justice SCALIA seems to suggest, nudity is
inherently evil, but clearly the statute does *596 not reach
such activity. As we pointed out earlier, the State's failure
to enact a truly general proscription requires closer
scrutiny of the reasons for the distinctions the State has
drawn. See supra, at 24 73.

establishments is to prevent their customers from being
exposed to the distinctive communicative aspects of nude
dancing. That being the case, Justice SCALIA's
observation is fully applicable here: "Where the
government prohibits conduct precisely because of its
communicative attributes, we hold the regulation
unconstitutional." Ante, at 2466.
The 0 'Brien decision does not help Justice SCALIA.
Indeed, his position, like the plurality's, would eviscerate
the O'Brien test. Employment Div., Dept. of Human
Resources of Ore. v. Smith, 494 U.S. 872, 110 S.Ct. 1595,
108 L.Ed.2d 876 (1990), is likewise not on point. The
Indiana law, as applied to nude dancing, targets the
expressive activity itself; in Indiana nudity in a dancing
performance is a crime because of the message such
dancing communicates. In Smith, the use of drugs was not
criminal because the use was part of or occurred within
the course of an otherwise protected religious ceremony,
but because a general law made it so and was supported
by the same interests in the religious context as in others.
Accordingly, I would affirm the judgment of the Court of
Appeals, and dissent from this Court's judgment.

All Citations

501 U.S. 560, 111 S.Ct. 2456, 115 L.Ed.2d 504, 59
USLW 4745

As explained previously, the purpose of applying the law
to the nude dancing performances in respondents'
Footnotes
The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed.
499.
The Indiana Supreme Court appeared to give the public indecency statute a limiting construction to save it from a facial
overbreadth attack:
"There is no right to appear nude in public. Rather, it may be constitutionally required to tolerate or to allow some
nudity as a part of some larger form of expression meriting protection, when the communication of ideas is involved."
State v. Baysinger, 272 Ind. 236, 247, 397 N.E.2d 580, 587 (1979) (emphasis added), appeals dism'd sub nom.
Clark v. Indiana, 446 U.S. 931, 100 S.Ct. 2146, 64 L.Ed.2d 783, and Dove v. Indiana, 449 U.S. 806, 101 S.Ct. 52, 66
L.Ed.2d 10 (1980).
Five years after Baysinger, however, the Indiana Supreme Court reversed a decision of the Indiana Court of Appeals
holding that the statute did "not apply to activity such as the theatrical appearances involved herein, which may not
be prohibited absent a finding of obscenity," in a case involving a partially nude dance in the "Miss Erotica of Fort
Wayne" contest. Erhardt v. State, 468 N.E.2d 224 (lnd.1984). The Indiana Supreme Court did not discuss the
constitutional issues beyond a cursory comment that the statute had been upheld against constitutional attack in
Baysinger, and Erhardt's conduct fell within the statutory prohibition. Justice Hunter dissented, arguing that "a public
indecency statute which prohibits nudity in any public place is unconstitutionally overbroad. My reasons for so
concluding have already been articulated in State v. Baysinger, (1979) 272 Ind. 236, 397 N.E.2d 580 (Hunter and
DeBruler, JJ., dissenting)." 468 N.E.2d at 225-226. Justice DeBruler expressed similar views in his dissent in
WEST LAW
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Erhardt. Id., at 226. Therefore , the Indiana Supreme Court did not affirmatively limit the reach of the statute in
Baysinger, but merely said that to the extent the First Amendment would require it, the statute might be
unconstitutional as applied to some activities.
2

Indiana Code§ 35-45--4-1 (1988) provides:
"Public indecency; indecent exposure
"Sec. 1. (a) A person who knowingly or intentionally, in a public place:
"(1) engages in sexual intercourse;
"(2) engages in deviate sexual conduct;
"(3) appears in a state of nudity; or
"(4) fondles the genitals of himself or another person;
commits public indecency, a Class A misdemeanor.
"(b) 'Nudity' means the showing of the human male or female genitals, pubic area , or buttocks
with less than a fully opaque covering, the showing of the female breast with less than a fully
opaque covering of any part of the nipple, or the showing of the covered male genitals in a
discernibly turgid state."
Respondents assert that the statute cannot be characterized as a general regulation of conduct, unrelated to
suppression of expression, because one defense put forward in oral argument below by the attorney general referred
to the "message of eroticism" conveyed by respondents. But that argument seemed to go to whether the statute could
constitutionally be appliet:J to the present performances, rather than to what was the porpose of the legislation.
Moreover, the State's argument below was in the alternative: (1) that the statute does not implicate the First
Amendment because it is a neutral rule not directed at expression, and (2) that the statute in any event survives First
Amendment scrutiny because of the State's interest in suppressing nude barroom dancing . The second argument can
be claimed to contradict the first (though I think it does not) ; but it certainly does not waive or abandon it. In any case,
the clear purpose shown by both the text and historical use of the statute cannot be refuted by a litigating statement in
a single case.

2

Respondents also contend that the statute, as interpreted, is not content neutral in the expressive conduct to which it
applies, since it allegedly does not apply to nudity in theatrical productions. See State v. Baysinger, 272 Ind. 236, 247,
397 N.E.2d 580, 587 (1979) . I am not sure that theater versus nontheater represents a distinction based on content
rather than format, but assuming that it does, the argument nonetheless fails for the reason the plurality describes,
ante, at 2459, n. 1.

3

The dissent, post, at 2472-2473, 2475-2476, also misunderstands what is meant by the term "general law." I do not
mean that the law restricts the targeted conduct in all places at all times . A law is "general" for the present purposes if it
regulates conduct without regard to whether that conduct is expressive. Concededly, Indiana bans nudity in public
places, but not within the privacy of the home. (That is not surprising, since the common-law offense, and the
traditional moral prohibition, runs against public nudity, not against all nudity. E.g., 50 Am .Jur.2d, Lewdness,
Indecency, and Obscenity, § 17, pp. 472-474 (1970) .) But that confirms , rather than refutes , the general nature of the
law: One may not go nude in public, whether or not one intends thereby to convey a message, and similarly one may
go nude in private, again whether or not that nudity is expressive.

4

It is easy to conclude that conduct has been forbidden because of its communicative attributes when the conduct in
question is what the Court has called "inherently expressive, " and what I would prefer to call "conventionally
expressive"-such as flying a red flag. I mean by that phrase (as I assume the Court means by "inherently expressive")
conduct that is normally engaged in for the purpose of communicating an idea, or perhaps an emotion, to someone
else. I am not sure whether dancing fits that description, see Dallas v. Stang/in, 490 U.S. 19, 24, 109 S.Ct. 1591 , 1595,
104 L.Ed.2d 18 (1989) (social dance group "do[es] not involve the sort of expressive association that the First
Amendment has been held to protect"). But even if it does, this law is directed against nudity, not dancing. Nudity is not
normally engaged in for the purpose of communicating an idea or an emotion.
Cf., e.g., Edwards v. Aguillard, 482 U.S. 578, 107 S.Ct. 2573, 96 L.Ed.2d 510 (1987) (striking down state statute on
Establishment Clause grounds due to impermissible legislative intent).

2

Because there is no overbreadth challenge before us, we are not called upon to decide whether the application of the
statute would be valid in other contexts. It is enough, then, to say that the secondary effects rationale on which I rely
here would be open to question if the State were to seek to enforce the statute by barring expressive nudity in classes
of productions that could not readily be analogized to the adult films at issue in Renton v. Playtime Theatres, Inc., 475
U.S. 41 , 106 S.Ct. 925, 89 L.Ed.2d 29 (1986) . It is difficult to see, for example, how the enforcement of Indiana's
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statute against nudity in a production of "Hair" or "Equus" somewhere other than an "adult" theater would further the
State's interest in avoiding harmful secondary effects, in the absence of evidence that expressive nudity outside the
context of Renton-type adult entertainment was correlated with such secondary effects.
3

I reach this conclusion again mindful, as was the Court in Renton, that the protection of sexually explicit expression
may be of lesser societal importance than the protection of other forms of expression. See Renton, supra, at 49, and n.
2, 106 S.Ct., at 929, and n. 2, citing Young v. American Mini Theatres, Inc., 427 U.S. 50, 70, 96 S.Ct. 2440, 2452, 49
L.Ed.2d 310 (1976).
Justice SCALIA suggests that performance dancing is not inherently expressive activity, see ante, at 2466, n. 4, but the
Court of Appeals has the better view: "Dance has been defined as 'the art of moving the body in a rhythmical way,
usually to music, to express an emotion or idea, to narrate a story, or simply to take delight in the movement itself.' 16
The New Encyclopedia Britannica 935 (1989). Inherently, it is the communication of emotion or ideas. At the root of all
'[t]he varied manifestations of dancing ... lies the common impulse to resort to movement to externalise states which
we cannot externalise by rational means. This is basic dance.' Martin, J. Introduction to the Dance (1939). Aristotle
recognized in Poetics that the purpose of dance is 'to represent men's character as well as what they do and suffer.'
The raw communicative power of dance was noted by the French poet Stephane Mallarme who declared that the
dancer 'writing with her body ... suggests things which the written work could express only in several paragraphs of
dialogue or descriptive prose.'" 904 F.2d, at 1085-1086. Justice SCALIA cites Dallas v. Stang/in, 490 U.S. 19, 109
S.Ct. 1591, 104 L.Ed.2d 18 (1989), but that decision dealt with social dancing, not performance dancing; and the
submission in that case, which we rejected, was not that social dancing was an expressive activity but that plaintiffs
associational rights were violated by restricti111g admission to dance halls on the basis of age. The Justice also asserts
that even if dancing is inherently expressive, nudity is not. The statement may be true, but it tells us nothing about
dancing in the nude.

2

Justice SOUTER agrees with the plurality that the third requirement of the O'Brien test is satisfied, but only because he
is not certain that there is a causal connection between the message conveyed by nude dancing and the evils which
the State is seeking to prevent. See ante, at 2470. Justice SOUTER's analysis is at least as flawed as that of the
plurality. If Justice SOUTER is correct that there is no causal connection between the message conveyed by the nude
dancing at issue here and the negative secondary effects that the State desires to regulate, the State does not have
even a rational basis for its absolute prohibition on nude dancing that is admittedly expressive. Furthermore, if the real
problem is the "concentration of crowds of men predisposed" to the designated evils, ante, at 2470, then the First
Amendment requires that the State address that problem in a fashion that does not include banning an entire category
of expressive activity. See Renton v. Playtime Theatres, Inc., 475 U.S. 41, 106 S.Ct. 925, 89 L.Ed.2d 29 (1986).

End of Document
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in any form of intimate or expressive
association, and there was no generalized right
of "social association" that included chance
U.S.C.A.
encounters
in
dance
halls.
Const.Amend. 1.

KeyCite Yellow Flag - Negative Treatment
Not Followed on State Law Grounds Blue Movies, Inc. v.
Louisville/Jefferson County Metro Government, Ky., April 22, 2010
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CITY OF DALLAS, et al., Petitioners

v.
Charles M. STANGLIN, Individually, and d/b/a
Twilight Skating Rink.
[2]

No. 87-1848.

I

Argued March 1, 1989.

I

Decided April 3, 1989.

Constitutional Law
<FJuvenile justice
Infants
~Prohibited hours and premises; curfew
Public Amusement and Entertainment
~Constitutional, Statutory and Regulatory
Provisions

City filed petition for writ of certiorari after the Texas
Court of Appeals, Fifth District, 744 S.W.2d 165 declared
city's ordinance limiting use of dance halls to persons
between ages of 14 and 18 violative of those persons'
associational rights. After granting certiorari, the Supreme
Court, Chief Justice Rehnquist, held that: (1) ordinance
did not infringe on First Amendment right of association,
and (2) ordinance was rationally related to legitimate
purpose and did not violate equal protection clause.

City ordinance restricting admission to certain
dance halls to persons between ages of 14 and
18 did not violate equal protection clause
because it was rationally related to city's
legitimate effort to protect teenagers within that
age group from what could be corrupting
influences of older teenagers and young adults.
U.S.C.A. Const.Amend. 14.

Reversed and remanded.

51 Cases that cite this headnote

Justice Stevens, with whom Justice Blackmun joined,
concurred in judgment.

West Headnotes (2)

[J I

Constitutional Law
association
Constitutional Law
Intimate association; dating relationships in
general
Public Amusement and Entertainment
~Constitutional, Statutory and Regulatory
Provisions
~Expressive

City ordinance restricting admission to certain
dance halls to persons between ages of 14 and
18 did not infringe on First Amendment right of
association; dance hall patrons were not engaged
WESTLAW

**1592 Syllabus'
*19 For the express purpose of providing a place where
teenagers can socialize with each other but not be subject
to the potentially detrimental influences of older teenagers
and adults, a Dallas ordinance authorizes the licensing of
"Class E" dance halls, restricting admission thereto to
persons between the ages of 14 and 18 and limiting their
hours of operation. Respondent, whose roller-skating rink
and Class E dance hall share a divided floorspace, filed
suit in state court to enjoin the ordinance's age and hour
restrictions, contending, inter alia, that they violated the
First Amendment and the Equal Protection Clause of the
Fourteenth Amendment. The trial court upheld the
ordinance, but the Texas Court of Appeals struck down
the ordinance's age restriction, holding that it violated the
First Amendment associational rights of minors.
Held:
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1. The ordinance does not infringe on the First
Amendment right of association. Respondent's patrons,
who may number as many as 1,000 per night, are not
engaged in a form of "intimale assucialiun." Nor do the
opportunities of adults and minors to dance with one
another, which might be described as "associational" in
common parlance, involve the sort of "expressive
association" that the First Amendment has been held to
protect. The teenagers who congregate are not members
of any organized association, and most are strangers to
one another. The dance hall admits all who pay the
admission fee, and there is no suggestion that the patrons
take positions on public questions or perform other
similar activities. Moreover, the Constitution does not
recognize a generalized right of "social association" that
includes chance encounters in dance halls. Griswold v.
Connecticut, 381 U.S. 479, 483, 85 S.Ct. 1678, 1681, 14
L.Ed.2d 510, distinguished. Pp. 1594-1595.
2. The ordinance does not violate the Equal Protection
Clause because there is a rational relationship between the
age restriction for Class E dance halls and the city's
interest in promoting the welfare of teenagers.
Respondent's claims-that the ordinance does not meet
the city's objectives because adults and teenagers can still
;:issrn~iHI~ with one another in places such as his skating
rink and that there are other, less intrusive, alternatives to
achieve the objectives-misapprehend the nature of *20
rational-basis scrutiny, the most relaxed and tolerant form
of judicial scrutiny under the Equal Protection Clause.
Under this standard, a classification that has some
reasonable basis does not offend the Constitution because
it is imperfect. Here, the city could reasonably conclude
that teenagers might be more susceptible to corrupting
influences if permitted to frequent dance halls with older
persons or that limiting dance-hall contacts between
adults and teenagers would make less likely illicit or
undesirable juvenile involvement with alcohol, illegal
drugs, or promiscuous sex. While the city permits
teenagers and adults to rollerskate together, skating
involves less physical contact than dancing, a
differentiation that need not be striking to survive
rational-basis scrutiny. Pp. 1595-1597.
744 S. W.2d 165 (Tex.App.1987), reversed and remanded.
REHNQUIST, C.J., delivered the opinion of the Court, in
which BRENNAN, WHITE, MARSHALL, O'CONNOR,
SCALIA, and KENNEDY, JJ., joined. STEVENS, J.,
filed an opinion concurring in the judgment, in which
BLACKMUN, J.,joined,post, p. 1597.
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* Briefs of amici curiae urging reversal were filed for the
National Institute of Municipal Officers by William I.
Thornton, Jr., Frank B. Gummey III, William H. Taube,
Roy D. Bates, Robert J Alfton, James K. Baker, Robert J
Mangler, Neal E. McNeil!, Dante R. Pellegrini, Clifford
D. Pierce, Jr., Benjamin L. Brown, and Charles S. Rhyne;
and for the United States Conference of Mayors et al. by
Renna Ruth Solomon.
Opinion
**1593 Chief Justice REHNQUIST delivered the opinion
of the C@urt.

Petitioner city of Dallas adopted an ordinance restricting
admission to certain dance halls to persons between the
ages of 14 and 18. Respondent, the owner of one of these
"teenage" dance halls, sued to contest the constitutional
validity of the ordinance. The Texas Court of Appeals
held that the ordinance violated the First Amendment
right of persons between the ages of 14 and 18 to
associate with persons outside *21 that age group. We
now reverse, holding that the First Amendment secures no
such right.
In 1985, in response to requests for dance halls open only
to teenagers, the city of Dallas authorized the licensing of
"Class E" dance halls.' The purpose of the ordinance was
to provide a place where teenagers could socialize with
each other, but not be subject to the potentially
detrimental influences of older teenagers and young
adults. The provision of the ordinance at issue here,
Dallas City Code § 14-8.1 (1985), restricts the ages of
admission to Class E dance halls to persons between the
ages of 14 and 18. 2 This provision, as *22 enacted,
restricted admission to those between 14 and 17, but it
was subsequently amended to include 18-year olds.
Parents, guardians, law enforcement, and dance-hall
personnel are excepted from the ordinance's age
restriction. The ordinance also limits the hours of
operation of Class E dance halls to between 1 p.m. and
midnight daily when school is not in session. §
14-5(d)(2).
Respondent operates the Twilight Skating Rink in Dallas
and obtained a license for a Class E dance hall. He
divided the floor of his roller-skating rink into two
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sections with moveable plastic cones or pylons. On one
side of the py Ions, persons between the ages of 14 and 18
dance, while on the other side, persons of all ages skate to
the same music-usually soul and "funk" music played
by a disc jockey. No age or hour restrictions are
applicable to the skating rink. Respondent does not serve
alcohol on the premises, and security personnel are
present. The Twilight does not have a selective
admissions policy. It charges between $3.50 and $5 per
person for admission to the dance hall and between $2.50
and $5 per person for admission to the skating rink. Most
of the patrons are strangers to each other, and the
establishment serves as many as 1,000 customers per
night.
Respondent sued in the District Court of Dallas County to
enjoin enforcement of the **1594 age and hour
restrictions of the ordinance. He contended that the
ordinance violated substantive due process and equal
protection under the· United States and Texas
Constitutions, and that it unconstitutionally infringed the
rights of persons between the ages of 14 and 17 (now 18)
to associate with persons outside that age bracket.' The
trial court upheld the ordinance, finding that it was
rationally *23 related to the city's legitimate interest in
ensuring the safety and welfare of children.
The Texas Court of Appeals upheld the ordinance's time
restriction, but it struck down the age restriction. 744
S. W.2d 165 ( 1987). The Court of Appeals held that the
age restriction violated the First Amendment associational
rights of minors. To support a restriction on the
fundamental right of "social association," the court said
that "the legislative body must show a compelling
interest," and the regulation "must be accomplished by
the least restrictive means." Id., at 168. The court
recognized the city's interest in "protect[ing] minors from
detrimental, corrupting influences," ibid., but held that the
"City's stated purposes ... may be achieved in ways that
are less intrusive on minors' freedom to associate," id., at
169. The Court of Appeals stated that "[a] child's right of
association may not be abridged simply on the premise
that he 'might' associate with those who would persuade
him into bad habits," and that "neither the activity of
dancing per se, nor association of children aged fourteen
through eighteen with persons of other ages in the context
of dancing renders such children peculiarly vulnerable to
the evils that defendant City seeks to prevent." Ibid. We
granted certiorari, 488 U.S. 815, 109 S.Ct. 51, 102
L.Ed.2d 30 (1988), and now reverse.
111 The dispositive question in this case is the level of
judicial "scrutiny" to be applied to the city's ordinance.
Unless laws "create suspect classifications or impinge

WESTLAW

upon constitutionally protected rights," San Antonio
Independent School Dist. v. Rodriguez, 411 U.S. 1, 40, 93
S.Ct. 1278, 1300, 36 L.Ed.2d 16 (1973), it need only be
shown that they bear "some rational relationship to a
legitimate state purpose" id., at 44, 93 S.Ct., at 1302.
Respondent does not contend that dance-hall patrons are a
"suspect classification," but he does urge that the
ordinance in question interferes with associational rights
of such patrons guaranteed by the First Amendment.
While the First Amendment does not in terms protect a
"right of association," our cases have recognized that it
embraces *24 such a right in certain circumstances. In
Roberts v. United States Jaycees, 468 U.S. 609, 104 S.Ct.
3244, 82 L.Ed.2d 462 (1984), we noted two different sorts
of "freedom of association" that are protected by the
United States Constitution:
"Our decisions have referred to constitutionally
protected 'freedom vf association' in two distinct
senses. In one line of decisions, the Court has
concluded that choices to enter into and maintain
certain intimate human relationships must be secured
against undue intrusion by the State because of the role
of such relationships in safeguarding the individual
freedom that is central to our constitutional scheme. In
this respect, freedom of association receives protection
as a fundamental element of personal liberty. In another
set of decisions, the Court has recognized a right to
associate for the purpose of engaging in those activities
protected by the First Amendment-speech, assembly,
petition for the redress of grievances, and the exercise
ofreligion." Id., at 617-618, 104 S.Ct., at 3249.
It is clear beyond cavil that dance-hall patrons, who may

number 1,000 on any given night, are not engaged in the
sort of **1595 "intimate human relationships" referred to
in Roberts. The Texas Court of Appeals, however,
thought that such patrons were engaged in a form of
expressive activity that was protected by the First
Amendment. We disagree.
The Dallas ordinance restricts attendance at Class E dance
halls to minors between the ages of 14 and 18 and certain
excepted adults. It thus limits the minors' ability to dance
with adults who may not attend, and it limits the
opportunity of such adults to dance with minors. These
opportunities might be described as "associational" in
common parlance, but they simply do not involve the sort
of expressive association that the First Amendment has
been held to protect. The hundreds of teenagers who
congregate each night at this particular dance hall are not
members of any organized association; they are patrons of
the same business establishment. *25 Most are strangers
to one another, and the dance hall admits all who are
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willing to pay the admission fee. There is no suggestion
that these patrons "take positions on public questions" or
perform any of the other similar activities described in
Board of Directors of Rotary International v. Rotary Club
of Duarte, 481 U.S. 537, 548, 107 S.Ct. 1940, 1947, 95
L.Ed.2d 474 (1987).
The cases cited in Roberts recognize that "freedom of
speech" means more than simply the right to talk and to
write. It is possible to find some kernel of expression in
almost every activity a person undertakes-for example,
walking down the street or meeting one's friends at a
shopping mall-but such a kernel is not sufficient to bring
the activity within the protection of the First Amendment.
We
think the
activity
of these dance-hall
patrons--coming together to engage in recreational
dancing-is not protected by the First Amendment. Thus
this activity qualifies neither as a form of "intimate
association" nor as a form of "expressive association" as
those terms were described in Roberts.
Unlike the Court of Appeals, we do not think the
Constitution recognizes a generalized right of "social
association" that includes chance encounters in dance
halls. The Court of Appeals relied, mistakenly we think,
on a statement from our opinion in Griswold v.
Connecticut, 381 U.S. 479, 483, 85 S.Ct. 1678, 1681, 14
L.Ed.2d 510 (1965), that "[t]he right to freely associate is
not limited to 'political' assemblies, but includes those
that 'pertain to the social, legal, and economic benefit' of
our citizens." 744 S.W.2d, at 168, quoting Griswold v.
Connecticut, supra, 381 U.S., at 483, 85 S.Ct., at 1681.
But the quoted language from Griswold recognizes
nothing more than that the right of expressive association
extends to groups organized to engage in speech that does
not pertain directly to politics.
121

The Dallas ordinance, therefore, implicates no suspect
class and impinges on no constitutionally protected right.
The question remaining is whether the classification
engaged in by the city survives "rational-basis" scrutiny
under the Equal Protection Clause. The city has chosen to
impose a *26 rule that separates 14- to 18-year-olds
from what may be the corrupting influences of older
teenagers and young adults. Ray Couch, an urban planner
for the city's Department of Planning and Development,
testified:
" '[O]lder kids [whom the ordinance prohibits from
entering Class E dance halls] can access drugs and
alcohol, and they have more mature sexual attitudes,
more liberal sexual attitudes in general.... And we're
concerned about mixing up these [older] individuals
with youngsters that [sic] have not fully matured.' "
744 S.W.2d, at 168, n. 3.
WESTL MN

A Dallas police officer, Wesley Michael, testified that the
age restriction was intended to discourage juvenile crime.
Respondent claims that this restriction "has no real
connection with the City's stated interests and
objectives." Brief for Respondent 13. Except for saloons
and teenage dance halls, respondent argues, teenagers and
adults in Dallas may associate **1596 with each other,
including at the skating area of the Twilight Skating Rink.
Id., at 14. Respondent also states, as did the court below,
that the city can achieve its objectives through increased
supervision, education, and prosecution of those who
corrupt minors. Id., at 15.
We think respondent's arguments misapprehend the
nature of rational-basis scrutiny, which is the most
relaxed and tolerant form of judicial scrutiny under the
Equal Protection Clause. In Dandridge v. Williams, 397
U.S. 4 71, 90 S.Ct. 1153, 25 L. d.2d 491 (1970) in
rejecting the claim that Maryland welfare legislation
violated the Equal Protection Clause, the Court said:
"[A] State does not violate the Equal Protection Clause
merely because the classifications made by its laws are
imperfect. If the classification has some 'reasonable
lmsis,' ii dnes nnl nffend lhe r.nnslil11linn simply

because the classification 'is not made with
mathematical nicety or because in practice it results in
some inequality.' Lindsley v. Natural Carbonic Gas
Co., 220 U.S. 61, 78 [31 S.Ct. 337, 340, 55 L.Ed. 369
(1911) ]. *27 'The problems of government are
practical ones and may justify, if they do not require,
rough accommodations-illogical, it may be, and
unscientific.' Metropolis Theatre Co. v. City of
Chicago, 228 U.S. 61, 69-70 [33 S.Ct. 441, 443, 57
L.Ed. 730 (1913) ]....
" .... [The rational-basis standard] is true to the principle
that the Fourteenth Amendment gives the federal courts
no power to impose upon the States their views of what
constitutes wise economic or social policy." Id., 397
U.S., at 485-486, 90 S.Ct., at 1162 (footnote omitted).
We think that similar considerations support the age
restriction at issue here. As we said in New Orleans v.
Dukes, 427 U.S. 297, 303-304, 96 S.Ct. 2513, 2517, 49
L.Ed.2d 511 (1976): "[I]n the local economic sphere, it is
only the invidious discrimination, the wholly arbitrary act,
which cannot stand consistently with the Fourteenth
Amendment." See also United States Railroad Retirement
Board v. Fritz, 449 U.S. 166, 177, 101 S.Ct. 453, 461, 66
L.Ed.2d 368 (1980). The city could reasonably conclude,
as Couch stated, that teenagers might be susceptible to
corrupting influences if permitted, unaccompanied by
their parents, to frequent a dance hall with older persons.
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See 7 E. McQuillin, Law of Municipal Corporations §
24.210 (3d ed. 1981) ("Public dance halls have been
regarded as being in that category of businesses and
vocations having potential evil consequences"). The city
could properly conclude that limiting dance-hall contacts
between juveniles and adults would make less likely illicit
or undesirable juvenile involvement with alcohol, illegal
drugs, and promiscuous sex.~ It is true that the city allows
teenagers *28 and adults to roller-skate together, but
skating involves less physical **1597 contact than
dancing. The differences between the two activities may
not be striking, but differentiation need not be striking in
order to survive rational-basis scrutiny.
We hold that the Dallas ordinance does not infringe on
any constitutionally protected right of association, and
that a rational relationship exists between the age
restriction for Class E dance halls and the city's interest in
promoting the welfare of teenagers. The judgment of the
Court of Appeals is therefore reversed, and the cause is
remanded for further proceedings not inconsistent with
this opinion.
It is so ordered.

Justice STEVENS, with whom Justice BLACKMUN
joins, concurring in the judgment.
In my opinion the opportunity to make friends and enjoy
the company of other people-in a dance hall or
elsewhere-is an aspect of liberty protected by the
Fourteenth Amendment. For that reason, I believe the
critical issue in this case involves substantive due process
rather than the First Amendment right of association.
Nonetheless, I agree with the Court that the city has
adequately justified the ordinance's modest impairment of
the liberty of teenagers. Indeed, I suspect that the
ordinance actually gives teenagers *29 greater
opportunity to associate than they would have if the Class
E dance-hall provision were invalidated.' I therefore join
the Court's judgment.

All Citations
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Footnotes
The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed.
499.
Dallas also licenses Class A, B, and C dance halls, which differ in the number of days per week dancing is permitted;
Class D is for dance instruction. Persons under 17 must be accompanied by a parent for admission to Class A, B, and
C dance halls. Dallas City Code§§ 14-1, 14-8 (1985-1986). A dance-hall license is not needed if the dance is at any
of the following locations: a private residence from which the general public is excluded; a place owned by the federal,
state, or local government; a public or private elementary school, secondary school, college, or university; a place
owned by a religious organization; or a private club. Ibid.
2

Section 14-8.1 of the Dallas City Code provides:
"(a) No person under the age of 14 years or over the age of 18 years may enter a Class E dance hall.
"(b) A person commits an offense if he is over the age of 18 years and:
"(1) enters a Class E dance hall; or
"(2) for the purposes of gaining admittance into a Class E dance hall, he falsely represents himself to be:
"(A) of an age from 14 years through 18 years;
"(B) a licensee or an employee of the dance hall;
"(C) a parent or guardian of a person inside the dance hall;
"(D) a governmental employee in the performance of his duties.
"(c) A licensee or an employee of a Class E dance hall commits an offense if he knowingly allows a person to enter
or remain on the premises of a dance hall who is:
"(1) under the age of 14 years; or
"(2) over the age of 18 years.
"(d) It is a defense to prosecution under Subsections (b)(1) and (c)(2) that the person is:
"(1) a licensee or employee of a dance hall;
"(2) a parent or guardian of a person inside the dance hall; or
"(3) a governmental employee in the performance of his duties."
WESTLAW
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The Court of Appeals held that respondent had standing to assert the associational rights of the teenage patrons of his
establishment. 744 S.W .2d 165, 168 (1987). That issue has not been raised before us.
4

The Court considered similar factors in Prince v. Massachusetts, 321 U.S. 158, 64 S.Ct. 438, 88 L.Ed. 645 (1944),
where it upheld, over claims of infringement on religious freedom and equal protection, a statute prohibiting children
under 12 from selling newspapers on the street. After noting that the statute would have been invalid if applied to
adults, the Court said:
"The state's authority over children's activities is broader than over like actions of adults. This is peculiarly true of
public activities and in matters of employment.. .. Among evils most appropriate for such action are the crippling
effects of child employment, more especially in public places, and the possible harms arising from other activities
subject to all the diverse influences of the street. It is too late now to doubt that legislation appropriately designed to
reach such evils is within the state's police power." Id., at 168-169, 64 S.Ct., at 443 (footnotes omitted).
See also Bellotti v. Baird, 443 U.S. 622, 635, 99 S.Ct. 3035, 3044, 61 L.Ed.2d 797 (1979) (plurality opinion), quoting
McKeiver v. Pennsylvania, 403 U.S. 528, 550, 91 S.Ct. 1976, 1989, 29 L.Ed.2d 647 (1971) (plurality opinion) ("State
is entitled to adjust its legal system to account for children's vulnerability and their need for 'concern, ... sympathy,
and ... paternal attention' "); Ginsberg v. New York, 390 U.S. 629, 88 S.Ct. 1274, 20 L.Ed.2d 195 (1968) (upholding
right of State to prohibit sale of "girlie" magazines to minors) .
I do not join the Court's assessment of this case under the Equal Protection Clause. Although the equal protection
issue received nominal attention in the trial court, see Pet. for Cert. C-1 to C-7, it was neither reviewed by the Texas
Court of Appeals nor briefed before us. See 744 S.W.2d 165 (1987); Pet. for Cert. 3; Brief for Petitioners 4.
'
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Music,
as
form
of expression
communication, is protected under
Amendment. U.S.C.A. Const.Amend. 1.

KeyCite Yellow Flag - Negative Treatment
Not Followed on State Law Grounds Statesboro Pub. Co., Inc. v. City of
Sylvania, Ga., May 17, 1999

and
First

63 Cases that cite this headnote

109 S.Ct. 2746
Supreme Court of the United States
Benjamin R. WARD, et al., Petitioners
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ROCK AGAINST RACISM.
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No. 88-226.

I

Argued Feb. 27, 1989.

I

Decided June 22, 1989.

I
Rehearing Denied Aug. 30, lQ89.

I

See 492 U.S. 937,

110

Government may impose reasonable restrictions
on time, place, or manner of protected speech,
even of speech in public forum, as long as
restrictions are justified without reference to
content ofregulated speech, are narrowly tailored
to serve significant governmental interest, and
leave open ample alternative channels for
U.S.C.A.
communication of information.
Const.Amend. 1.

S.Ct. 23.

Sponsor of musical event at park band shell brought suit
against city and city officials to challenge constitutionality
of use guidelines for band shell. The United States District
Court for the Southern District of New York, Charles S.
Haight, Jr., J., 658 F.Supp. 1346, upheld guidelines from
First Amendment challenge, and plaintiff appealed. The
Court of Appeals, for the Second Circuit, Peter C. Dorsey,
District Judge, sitting by designation, 848 F.2d 367,
reversed. On petition for writ of certiorari, the Supreme
Court, Justice Kennedy, held that municipal noise
regulation designed to ensure that music performances in
band shell did not disturb surrounding residents, by
requiring performers to use sound system and sound
technician provided by city, did not violate free speech
rights of performers.

Constitutional Law
1i=Content-Neutral Regulations or Restrictions
Constitutional Law
~Narrow Tailoring Requirement; Relationship
to Governmental Interest
Constitutional Law
1i=Existence of Other Channels of Expression
Constitutional Law
1i=Justification for Exclusion or Limitation

845 Cases that cite this headnote

[3[

Judgment of Court of Appeals reversed.

Constitutional Law
~Governmental Disagreement with Message
Conveyed
Principal inquiry in determining whether
restriction on free speech is "content-neutral" is
whether government has adopted restriction
because of its disagreement with the message that
speech conveys; government's purpose is
controlling
consideration.
U.S.C.A.
Const.Amend. 1.

Justice Blackmun, concurred in judgment.
Justice Marshall, dissented and filed opinion, in which
Justices Brennan and Stevens joined.
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Government regulation of expressive activity is
"content-neutral," even though it has incidental
effect on some speakers or messages but not
others, as long as it serves some purpose
unrelated to content of regulated speech.
U.S.C.A. Consl.Amend. l.

federal court must consider any limiting
construction that state has placed on law,
including any administrative interpretation or
implementation of law.
58 Cases that cite this headnote

300 Cases that cite this headnote

1s1
(5]

Constitutional Law
~Noise and Sound Amplification

Municipal noise regulation designed to ensure
that musical performances at public band shell
did not disturb surrounding residents was
"content-neutral" time, place or manner
regulation, which would be'upheld as long as it
was narrowly tailored to serve significant
governmental interest and left open ample
alternative channels of communication. U.S.C.A.
Const.Amend. l.

(6]

Government has substantial interest in protecting
its citizens from unwelcomed noise, and may act
to prevent such noise even in traditional public
forum such as city streets and parks. U.S.C.A.
Const.Amend. I.
67 Cases that cite this headnote

(9]

978 Cases that cite this headnote

Constitutional Law
·ir=Narrow Tailoring Requirement; Relationship
to Governmental Interest

Constitutional Law
·~Noise and Sound Amplification

Time, place, or manner regulation of protected
free speech must be narrowly tailored to serve
government's legitimate, content-neutral interest,
but regulation need not be the least restrictive or
least intrusive means of doing so. U.S.C.A.
Const.Amend. 1.

Municipal noise regulation designed to ensure
that musical performances in public band shell
did not disturb surrounding residents, by
requiring performers to use sound system and
sound technician provided by city, was not
invalid on its face as vesting unbridled discretion
in city officials charged with enforcing it;
regulation had to be interpreted to forbid city
officials from purposefully selecting inadequate
sound systems or from varying sound quality or
volume based on message being delivered by
performers. U.S.C.A. Const.Amend. 1.
34 Cases that cite this headnote

[71

Constitutional Law
'1.=Concerts and Performances

Constitutional Law
~Consideration of Limiting Construction

778 Cases that cite this headnote

(IOI

Constitutional Law
'~Narrow Tailoring Requirement; Relationship
to Governmental Interest

Time, place, or manner regulation is "narrowly
tailored" to serve government's legitimate
content-neutral interest, as long as means chosen
are not substantially broader than necessary to
achieve government's interest; it is immaterial
that government's interest might be adequately
by
some
less-speech-restrictive
served
alternative. U.S.C.A. Const.Amend. 1.
805 Cases that cite this headnote

In evaluating facial challenge to state law, a
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[11]

Constitutional Law
¥--Concerts and Performances
Municipal Corporations
~Prevention of Improper Use or Obstruction
Municipal noise regulation designed to ensure
that musical performances in public band shell
did not disturb surrounding residents, by
requiring performers to use sound system and
sound technician provided by city, did not violate
free speech rights of performers. U.S.C.A.
Const.Amend. 1.
32 Cases that cite this headnote

**2748 Syllabus'
*781 Respondent Rock Against Racism (RAR), furnishing
its own sound equipment and technicians, has sponsored
yearly programs of rock music at the Naumberg Acoustic
Bandshell in New York City's Central Park. The city
received numerous complaints about excessive noise at
RAR's concerts from users of the nearby Sheep Meadow,
an area designated by the city for passive recreation, from
other users of the park, and from residents of areas adjacent
to the park. Moreover, when the city shut off the power
after RAR ignored repeated requests to lower the volume
at one of its concerts, the audience became abusive and
disruptive. The city also experienced problems at
bandshell events put on by other sponsors, who, due to
their use of inadequate sound equipment or sound
technicians unskilled at mixing sound for the bandshell
area, were unable to provide sufficient amplification
levels, resulting in disappointed or unruly audiences.
Rejecting various other solutions to the excessive noise
and inadequate amplification problems, the city adopted a
Use Guideline for the bandshell which specified that the
city would furnish high quality sound equipment and retain
an independent, experienced sound technician for all
performances. After the city implemented this guideline,
RAR amended a pre-existing District Court complaint
against the city to seek damages and a declaratory
judgment striking down the guideline as facially invalid
under the First Amendment. The court upheld the
guideline, finding, inter alia, that performers who had used
the city's sound system and technician had been uniformly
pleased; that, although the city's technician ultimately
controlled both sound volume and mix, the city's practice
WESTLAW

was to give the sponsor autonomy as to mix and to confer
with him before turning the volume down; and that the
city's amplification system was sufficient for RAR's
needs. Applying this Court's three-part test for judging the
constitutionality of governmental regulation of the time,
place, and manner of protected speech, the court found the
guideline valid. The Court of Appeals reversed on the
ground that such regulations' method and extent must be
the least intrusive upon the freedom of expression as is
reasonably necessary to achieve the regulations' purpose,
finding that there were various less restrictive means by
which the city could control excessive volume without also
intruding on RAR's ability to control sound mix.
*782 Held: The city's sound-amplification guideline is
valid under the First Amendment as a reasonable
regulation of the place and manner of protected speech. Pp.
2753-2760.
(a) The guideline ill content neutral, since it is justified
without reference to the content of the regulated speech.
The city's **2749 principal justification-the desire to
control noise in order to retain the sedate character of the
Sheep Meadow and other areas of the park and to avoid
intrusion into residential areas-has nothing to do with
content. The city's other justification, its interest in
ensuring sound quality, does not render the guideline
content based as an attempt to impose subjective standards
of acceptable sound mix on performers, since the city has
expressly disavowed any such intent and requires its
technician to defer to the sponsor's wishes as to mix. On
the record below, the city's sound quality concern extends
only to the clearly content-neutral goals of ensuring
adequate amplification and avoiding volume problems
associated with inadequate mix. There is no merit to
RAR's argument that the guideline is nonetheless invalid
on its face because it places unbridled discretion in the
hands of city enforcement officials. Even granting the
doubtful proposition that this claim falls within the narrow
class of permissible facial challenges to allegedly
unconstrained grants of regulatory authority, the claim
nevertheless fails, since the guideline's own terms in effect
forbid officials purposely to select an inadequate system or
to vary sound quality or volume based on the performer's
message. Moreover, the city has applied a narrowing
construction to the guideline by requiring officials to defer
to sponsors on sound quality and confer with them as to
volume problems, and by mandating that amplification be
sufficient for the sound to reach all concert ground
listeners. Pp. 2754-2756.
(b) The guideline is narrowly tailored to serve significant
governmental interests. That the city has a substantial
interest in protecting citizens from unwelcome and
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excessive noise, even in a traditional public forum such as
the park, cannot be doubted. Moreover, it has a substantial
interest in ensuring the sufficiency of sound amplification
at bandshell events in order to allow citizens to enjoy the
benefits of the park, in light of the evidence that inadequate
amplification had resulted in the inability uf some
audiences to hear performances. The Court of Appeals
erred in requiring the city to prove that the guideline was
the least intrusive means of furthering these legitimate
interests, since a "less-restrictive-alternative analysis" has
never been-and is here, again, specifically rejected as-a
part of the inquiry into the validity of a time, place, or
manner regulation. See Clark v. Community for Creative
Non-Violence, 468 U.S . 288, 293, I 04 S.Ct. 3065, 3069, 82
L.Ed.2d 221; Regan v. Time, Inc., 468 U.S. 641, 104 S.Ct.
3262, 82 L.Ed.2d 487 . The requirement of narrow tailoring
is satisfied so long as the regulation promotes a substantial
governmental interest that would be *783 achieved less
effectively absent the regulation, and the means chosen are
not substantially broader than necessary to achieve that
interest. If these standards are met, courts should defer to
the government's reasonable determination. Here, the
city's substantial interest in limiting sound volume is
served in a direct and effective way by the requirement that
its technician control the mixing board. Absent this
requirement, the city's interest would hnvc hccn !lcrvccl
less well, as is evidenced by the excessive noise complaints
generated by RAR's past concerts. The city also could
reasonably have determined that, overall, its interest in
ensuring that sound amplification was sufficient to reach
all concert-ground listeners would be served less
effectively without the guideline than with it, since, by
providing competent technicians and adequate equipment,
the city eliminated inadequate amplification problems that
plagued some performers in the past. Furthermore, in the
absence of evidence that the guideline had a substantial
deleterious effect on the ability of performers to achieve
the quality of sound they desired, there is no merit to
RAR's contention that the guideline is substantially
broader than necessary to achieve the city's legitimate
ends. Pp. 2756-2760.
(c) The guideline leaves open ample alternative channels
of communication, since it does not attempt to ban any
particular manner or type of expression at a given place
and time. Rather, it continues to permit expressive activity
in the bandshell **2750 and has no effect on the quantity
or content of that expression beyond regulating the extent
of amplification. That the city's volume limitations may
reduce to some degree the potential audience for RAR's
speech is of no consequence, since there has been no
showing that the remaining avenues of communication are
inadequate. P. 2760.

V>IFSTl,AW

848 F.2d 367 (CA2 1988), reversed.
KENNEDY, J., delivered the opinion of the Court, in
which REHNQUIST, C.J., and WHITE, O'CONNOR, and
SCALIA, JJ., joined. BLACKMUN, J., concurred in the
judgment. MARSHALL, J., filed a dissenting opinion, in
which BRENNAN and STEVENS, JJ., joined, post, p.
2760.
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Opinion
*784 Justice KENNEDY delivered the opinion of the
Court.
In the southeast portion of New York City's Central Park,
about 10 blocks upward from the park's beginning point at
59th Street, there is an amphitheater and stage structure
known as the Naumberg Acoustic Bandshell. The
bandshell faces west across the remaining width of the
park. In close proximity to the bandshell, and lying within
the directional path of its sound, is a grassy open area
called the Sheep Meadow. The city has designated the
Sheep Meadow as a quiet area for passive recreations like
reclining, walking, and reading. Just beyond the park, and
also within the potential sound range of the bandshell, are
the apartments and residences of Central Park West.
This case arises from the city's attempt to regulate the
volume of amplified music at the bandshell so the
performances are satisfactory to the audience without
intruding upon those who use the Sheep Meadow or live on
Central Park West and in its vicinity.
The city's regulation requires bandshe\l performers to use
sound-amplification equipment and a sound technician
provided by the city. The challenge to this volume control
technique comes from the sponsor of a rock concert. The
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trial court sustained the noise control measures, but the
Court of Appeals for the Second Circuit reversed. We
granted certiorari to resolve the important First
Amendment issues presented by the case.

Rock Against Racism, respondent in this case, is an
unincorporated association which, in its own words, is
"dedicated to the espousal and promotion of antiracist
views." App. to Pet. for Cert. 3. Each year from 1979
through 1986, RAR has sponsored a program of speeches
and rock music at the *785 bandshell. RAR has furnished
the sound equipment and sound technician used by the
various performing groups at these annual events.
Over the years, the city received numerous complaints
about excessive sound amplification at respondent's
concerts from park users and residents of areas adjacent to
the park. On some occasions RAR was less than
cooperative when city officials asked that the volume be
reduced; at one concert, police felt compelled to cut off the
power to the sound system, an action that caused the
audience to become umuly and hostile. App. 127-131,
140-141, 212-214, 345-347.
Before the 1984 concert, city officials met with RAR
representatives to discuss the problem of excessive noise.
It was decided that the city would monitor sound levels at
the edge of the concert ground, and would revoke
respondent's event permit if specific volume limits were
exceeded. Sound levels at the concert did exceed
acceptable levels for sustained periods of time, despite
repeated warnings and requests that the volume be
lowered. Two citations for excessive volume were issued
to respondent during the concert. When the power was
eventually shut off, the audience became abusive and
disruptive.
**2751 The following year, when respondent sought
permission to hold its upcoming concert at the bandshell,
the city declined to grant an event permit, citing its
problems with noise and crowd control at RAR's previous
concerts. The city suggested some other city-owned
facilities as alternative sites for the concert. RAR declined
the invitation and filed suit in United States District Court
against the city, its mayor, and various police and parks
department officials, seeking an injunction directing
issuance of an event permit. After respondent agreed to
abide by all applicable regulations, the parties reached
agreement and a permit was issued.
WESTLAW

The city then undertook to develop comprehensive New
York City Parks Department Use Guidelines for the
Naumberg Bandshell. A principal problem to be addressed
by *786 the guidelines was controlling the volume of
amplified sound at bandshell events. A major concern was
that at some bandshell performances the event sponsors
had been unable to "provide the amplification levels
required and 'crowds unhappy with the sound became
disappointed or umuly.' " Brief for Petitioners 9. The city
found that this problem had several causes, including
inadequate sound equipment, sound technicians who were
either unskilled at mixing sound outdoors or unfamiliar
with the acoustics of the bandshell and its surroundings,
and the like. Because some performers compensated for
poor sound mix by raising volume, these factors tended to
exacerbate the problem of excess noise. 1 App. 30, 189,
218-219.
The city considered various solutions to the
sound-amplification problem. The idea of a fixed decibel
limit for all performers using the bandshell was rejected
because the impact on listeners of a single decibel level is
not constant, but varies in response to changes in air
temperature, foliage, audience size, and like factors. Id., at
31, 220, 285-286. The city also rejected the possibility of
employing a sound technician to operate the equipment
provided by the various sponsors of bandshell events,
because the city's technician might have had difficulty
satisfying the needs of sponsors while operating
unfamiliar, and perhaps inadequate, sound equipment.
*787 Id., at 220. Instead, the city concluded that the most
effective way to achieve adequate but not excessive sound
amplification would be for the city to furnish high quality
sound equipment and retain an independent, experienced
sound technician for all performances at the bandshell.
After an extensive search the city hired a private sound
company capable of meeting the needs of all the varied
users of the bandshell.
The Use Guidelines were promulgated on March 21,
1986. 2 After learning that it **2752 would be expected to
comply with the guidelines at its upcoming annual concert
in May 1986, respondent returned to the District Court and
filed a motion for an injunction against the enforcement of
certain aspects of the guidelines. The District Court
preliminarily
enjoined
enforcement
of
the
sound-amplification rule on May 1, 1986. See 636 F.Supp.
178 (S.D.N.Y.1986). Under the protection of the
injunction, and alone among users of the bandshell in the
1986 season, RAR was permitted to use its own sound
equipment *788 and technician, just as it had done in prior
years. RAR's 1986 concert again generated complaints
about excessive noise from park users and nearby
residents. App. 127, 138.
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After the concert, respondent amended its complaint to
seek damages and a declaratory judgment striking down
the guidelines as facially invalid. After hearing five days of
testimony about various aspects of the guidelines, the
District Comt issued ils Jt:l:ision upholding the
sound-amplification guideline. 3 The court found that the
city had been "motivated by a desire to obtain top-flight
sound equipment and experienced operators" in selecting
an independent contractor to provide the equipment and
technician for bandshell events, and that the performers
who did use the city's sound system in the 1986 season, in
performances "which ran the full cultural gamut from
grand opera to salsa to reggae," were uniformly pleased
with the quality of the sound provided. 658 F.Supp. 1346,
1352 (S.D.N.Y .1987).
Although the city's sound technician controlled both sound
volume and sound mix by virtue of his position at the
mixing board, the court found that "[t]he City's practice for
events at the Bandshell is to give the sponsor autonomy
with respect to the sound mix: balancing treble with bass,
highlighting a particular instrument or voice, and the like,"
and that the city's sound technician "does all he can to
accommodate the sponsor's desires in those regards." Ibid.
Even with respect to volume control, the city's practice
was to confer with the sponsor before making any decision
to tum the volume down. Ibid. In some instances, as with a
New York Grand Opera performance, the sound technician
accommodated the performers' unique needs by
integrating special microphones with the city's equipment.
The court specifically found that "[t]he City's
implementation of the Bandshell guidelines provides for a
sound amplification system capable of meeting *789
RAR's technical needs and leaves control of the sound
'mix' in the hands of RAR." Id., at 1353. Applying this
Court's three-part test for judging the constitutionality of
government regulation of the time, place, or manner of
protected speech, the court found the city's regulation
valid.
The Court of Appeals reversed. 848 F.2d 367 (C.A.2
1988). After recognizing that"[ e]ontent neutral time, place
and manner regulations are permissible so long as they are
narrowly tailored to serve a substantial government interest
and do not unreasonably limit alternative avenues of
expression," the court added the proviso that "the method
and extent of such regulation must be reasonable, that is, it
must be the least intrusive upon the freedom of expression
as is reasonably necessary to achieve a legitimate purpose
of the regulation." Id., at 370 (citing United States v.
O'Brien, 391 U.S. 367, 377, 88 S.Ct. 1673, 1679, 20
L.Ed.2d 672 (1968)). Applying this test, the court
determined that the city's guideline was valid only to the
WEST! AW

extent necessary to achieve the city's legitimate interest in
controlling excessive volume, but found there were various
alternative means of controlling volume without also
intruding on respondent's ability to control the sound mix.
For example, the city could have directed **2753
respondent's sound technician to keep the volume below
specified levels. Alternatively, a volume-limiting device
could have been installed; and as a "last resort," the court
suggested, "the plug can be pulled on the sound to enforce
the volume limit." 848 F.2d, at 372, n. 6. In view of the
potential availability of these seemingly less restrictive
alternatives, the Court of Appeals concluded that the
sound-amplification guideline was invalid because the city
had failed to prove that its regulation "was the least
intrusive means of regulating the volume." Id., at 371.
We granted certiorari, 488 U.S. 816, 109 S.Ct. 53, 102
L.Ed.2d 31 (1988), to clarify the legal standard applicable
to governmental regulation of the time, place, or manner of
protected speech. Because the Court of Appeals erred "in
requiring the city to prove that its regulation was the least
intrusive means of furthering its legitimate *790
governmental interests, and because the ordinance is valid
on its face, we now reverse.

II
Pl Music is one of the oldest forms of human expression.

From Plato's discourse in the Republic to the totalitarian
state in our own times, rulers have known its capacity to
appeal to the intellect and to the emotions, and have
censored musical compositions to serve the needs of the
state. See 2 Dialogues of Plato, Republic, bk. 3, pp. 231,
245-248 (B. Jowett transl. , 4th ed. 1953) ("Our poets must
sing in another and a nobler strain"); Musical Freedom and
Why Dictators Fear It, N.Y. Times, Aug. 23, 1981, section
2, p. I, col. 5; Soviet Schizophrenia toward Stravinsky,
N .Y. Times, June 26, 1982, section l, p. 25, col. 2;
Symphonic Voice from China Is Heard Again, N.Y.
Times, Oct. 11, 1987, section 2, p. 27, col. l. The
Constitution prohibits any like attempts in our own legal
order. Music, as a form of expression and communication,
is protected under the First Amendment. In the case before
us the performances apparently consisted of remarks by
speakers, as well as rock music, but the case has been
presented as one in which the constitutional challenge is to
the city's regulation of the musical aspects of the concert;
and, based on the principle we have stated, the city's
guideline must meet the demands of the First Amendment.
The parties do not appear to dispute that proposition.
121 We need not here discuss whether a municipality which
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owns a bandstand or stage facility may exercise, in some
circumstances, a proprietary right to select performances
and control their quality. See Southeastern Promotions,
Ltd. v. Conrad, 420 U.S. 546, 570-574, 95 S.Ct. 1239,
1252-1254, 43 L.Ed.2d 448 (1975) (REHNQUIST, J.,
dissenting). Though it did demonstrate its own interest in
the effort to insure high quality performances by providing
the equipment in question, the city justifies its guideline as
a regulatory measure to limit and control noise. Here the
bandshell was open, apparently, to all performers; and we
decide *791 the case as one in which the bandshell is a
public forum for performances in which the government's
right to regulate expression is subject to the protections of
the First Amendment. United States v. Grace, 461 U.S.
171, 177, 103 S.Ct. 1702, 1707, 75 L.Ed.2d 736 (1983);
see Frisby v. Schultz, 487 U.S. 474, 481, 108 S.Ct. 2495,
2500, 101 L.Ed.2d 420 (1988); Perry Education Assn. v.
Perry Local Educators' Assn., 460 U.S. 37, 45, 103 S.Ct.
948, 954, 74 L.Ed.2d 794 (1983). Our cases make clear,
however, that even in a public forum the government may
impose reasonable restrictions on the time, place, or
manner of protected speech, provided the restrictions "are
justified without reference to the content of the regulated
speech, that they are narrowly tailored to serve a
significant governmental interest, and that they leave open
ample alternative channels for communication of the
information." Clark v. Community for Creative
Non-Violence, 468 U.S. 288, 293, 104 S.Ct. 3065, 3069, 82
L.Ed.2d 221 (1984); see Heffron v. International Society
for Krishna Consciousness, Inc., 452 U.S. 640, 648, l 01
S.Ct. 2559, 2564, 69 L.Ed.2d 298 (1981) (quoting Virginia
Pharmacy Bd. v. Virginia **2754 Citizens Consumer
Council, Inc., 425 U.S. 748, 771, 96 S.Ct. 1817, 1830, 48
L.Ed.2d 346 (1976)). We consider these requirements in
tum.

A
3
l l 141 The principal inquiry

in determining content
neutrality, in speech cases generally and in time, place, or
manner cases in particular, is whether the government has
adopted a regulation of speech because of disagreement
with the message it conveys. Community for Creative
Non-Violence, supra, 468 U.S., at 295, 104 S.Ct., at 3070.
The government's purpose is the controlling consideration.
A regulation that serves purposes umelated to the content
of expression is deemed neutral, even if it has an incidental
effect on some speakers or messages but not others. See
Renton v. Playtime Theatres, Inc., 475 U.S. 41, 47-48, 106
S.Ct. 925, 929-930, 89 L.Ed.2d 29 (1986). Government
regulation of expressive activity is content neutral so long
as it is ''justified without reference to the content of the
WESTLAW

regulated speech." Community for Creative Non-Violence,
supra, 468 U.S., at 293, 104 S.Ct., at 3069 (emphasis
added); Heffron, supra, 452 U.S., at 648, 101 S.Ct., at2564
(quoting *792 Virginia Pharmacy Bd., supra, 425 U.S., at
771, 96 S.Ct., at 1830); see Boos v. Barry, 485 U.S. 312,
320-321, 108 S.Ct. 1157, 1163-1164, 99 L.Ed.2d 333
(1988) (opinion of O'CONNOR, J.).
151 The principal justification for the sound-amplification

guideline is the city's desire to control noise levels at
bandshell events, in order to retain the character of the
Sheep Meadow and its more sedate activities, and to avoid
undue intrusion into residential areas and other areas of the
park. This justification for the guideline "ha[ s] nothing to
do with content," Boos v. Barry, supra, at 320, 108 S.Ct., at
1163, and it satisfies the requirement that time, place, or
manner regulations be content neutral.
The only other justification offered below was the city's
interest in "ensur [ing] the quality of•sound at Bandshell
events." 658 F.Supp., at 1352; see 848 F.2d, at 370, n. 3.
Respondent urges that this justification is not content
neutral because it is based upon the quality, and thus the
content, of the speech being regulated. In respondent's
view, the city is seeking to assert artistic control over
performers at the bandshell by enforcing a bureaucratically
determined, value-laden conception of good sound. That
all performers who have used the city's sound equipment
have been completely satisfied is of no moment,
respondent argues, because "[t]he First Amendment does
not permit and cannot tolerate state control of artistic
expression merely because the State claims that [its] efforts
will lead to 'top-quality' results." Brief for Respondent 19.
While respondent's arguments that the government may
not interfere with artistic judgment may have much force
in other contexts, they are inapplicable to the facts of this
case. The city has disclaimed in express terms any interest
in imposing its own view of appropriate sound mix on
performers. To the contrary, as the District Court found,
the city requires its sound technician to defer to the wishes
of event sponsors concerning sound mix. 658 F.Supp., at
1352-1353. On this record, the city's concern with sound
quality extends only to the clearly content-neutral goals of
ensuring adequate *793 sound amplification and avoiding
the volume problems associated with inadequate sound
mix., Any governmental attempt to serve purely esthetic
goals by imposing subjective standards of acceptable
sound mix on performers would raise serious First
Amendment concerns, but this case provides us with no
opportunity to address those questions. As related **2755
above, the District Court found that the city's equipment
and its sound technician could meet all of the standards
requested by the performers, including RAR.
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6

1 1Respondent

argues further that the guideline, even if not
content based in explicit terms, is nonetheless invalid on its
face because it places unbridled discretion in the hands of
city officials charged with enforcing it. See Lakewood v.
Pluin Deuler Publiiihing Co., 486 U.S. 750, 769-772, I 08
S.ct. 2138, 2150-2152, 100 L.Ed.2d 771 (1988) (4-to-3
decision); Heffron v. International Society for Krishna
Consciousness, Inc., supra, 452 U.S., at 649, 101 S.Ct., at
2564; Freedman v. Maryland, 380 U.S. 51, 56, 85 S.Ct.
734, 73 7, 13 L.Ed.2d 649 (1965); Thornhill v. Alabama,
310 U.S. 88, 97, 60 S.Ct. 736, 741, 84 L.Ed. 1093 (1940).
According to respondent, there is nothing in the language
of the guideline to prevent city officials from selecting
wholly inadequate sound equipment or technicians, or
even from varying the volume and quality of sound based
on the message being conveyed by the performers.
As a threshold matter, it is far from clear thac respondent
should be permitted to bring facial challenge to this
aspect of the regulation. Our cases permitting facial
challenges to regulations that allegedly grant officials
unconstrained authority to regulate speech have generally
involved licensing schemes that "vesLtJ unbridled
discretion in a government official over whether to permit
or deny expre:.:1ivc nctivity." Plain nr:alr:r, supra, 486
U.S., at 755, 108 S.Ct., at 2143. The grant of discretion that
respondent *794 seeks to challenge here is of an entirely
different, and lesser, order of magnitude, because
respondent does not suggest that city officials enjoy
unfettered discretion to deny bandshell permits altogether.
Rather, respondent contends only that the city, by
exercising what is concededly its right to regulate
amplified sound, could choose to provide inadequate
sound for performers based on the content of their speech.
Since respondent does not claim that city officials enjoy
unguided discretion to deny the right to speak altogether, it
is open to question whether respondent's claim falls within
the narrow class of permissible facial challenges to
allegedly unconstrained grants of regulatory authority. Cf.
486 U.S., at 787, I 08 S.Ct., at 2160 (WHITE, J.,
dissenting) (arguing that facial challenges of this type are
permissible only where "the local law at issue require[s]
licenses-not for a narrow category of expressive conduct
that could be prohibited-but for a sweeping range of First
Amendment protected activity").

a

We need not decide, however, whether the "extraordinary
doctrine" that permits facial challenges to some regulations
of expression, see id., at 772, 108 S.Ct., at 2152 (WHITE,
J., dissenting), should be extended to the circumstances of
this case, for respondent's facial challenge fails on its
merits. The city's guideline states that its goals are to
"provide the best sound for all events" and to "insure
WEST l,AW

appropriate sound quality balanced with respect for nearby
residential neighbors and the mayorally decreed quiet zone
of[the] Sheep Meadow." App. 375. While these standards
are undoubtedly flexible, and the officials implementing
them will exercise considerable discretion, perfect clarity
and precise guidance have never been required even of
regulations that restrict expressive activity. See Grayned v.
City of Rocliford, 408 U.S. 104, 110, 92 S.Ct. 2294, 2300,
33 L.Ed.2d 222 (1972) ("Condemned to the use of words,
we can never expect mathematical certainty in our
language"); see also Kovacs v. Cooper, 336 U.S. 77, 79, 69
S.Ct. 448, 449, 93 L.Ed. 513 (1949) (rejecting vagueness
challenge to city ordinance forbidding "loud and raucous"
sound amplification) (opinion of Reed, J.). By its own
terms the *795 city's sound-amplification guideline must
be interpreted to forbid city officials purposely to select
inadequate sound systems or to vary the sound quality or
volume based on the message being delivered by
performers. The guideline is **2756 not vulnerable to
respondent's facial challenge. 5 '
171 Even ifthe language of the guideline were not sufficient
on its face to withstand challenge, our ultimate conclusion
would be the same, for the city has interpreted the
guideline in such a manner as to provide additional
guidance to the officials charged with its enforcement. The
District Court expressly found that the city's policy is to
defer to the sponsor's desires concerning sound quality.
658 F.Supp., at 1352. With respect to sound volume, the
city retains ultimate control, but city officials "mak[e] it a
practice to confer with the sponsor if any questions of
excessive sound arise, before taking any corrective action."
Ibid. The city's goal of ensuring that "the sound
amplification [is] sufficient to reach all listeners within the
defined concertground," ibid., serves to limit further the
discretion of the officials on the scene. Administrative
interpretation and implementation of a regulation are, of
course, highly relevant to our analysis, for "[i]n evaluating
a facial *796 challenge to a state law, a federal court must
... consider any limiting construction that a state court or
enforcement agency has proffered." Hoffman Estates v.
The Flipside, Hoffman Estates, Inc., 455 U.S. 489, 494, n.
5, 102 S.Ct. 1186, 1191, n. 5, 71L.Ed.2d362 (1982); see
Plain Dealer, 486 U.S. at 769-770, and n. 11, 108 S.Ct., at
2150-2151, and n. 11; United States v. Grace, 461 U.S., at
181, n. 10, 103 S.Ct., at 1709, n. 1O; Grayned v. City of
Rocliford, supra, 408 U.S., at 110, 92 S.Ct., at 2300;
Poulos v. New Hampshire, 345 U.S. 395, 73 S.Ct. 760, 97
L.Ed. 1105 (1953). Any inadequacy on the face of the
guideline would have been more than remedied by the
city's narrowing construction.
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B
1s1 The city's regulation is also "narrowly tailored to serve a
significant governmental interest." Community for
Creative Non-Violence, 468 U.S., at 293, 104 S.Ct., at
3069. Despite respondent's protestations to the contrary, it
can no longer be doubted that government "ha[ s] a
substantial interest in protecting its citizens from
unwelcome noise." City Council of Los Angeles v.
Taxpayers for Vincent, 466 U.S. 789, 806, 104 S.Ct. 2118,
2129, 80 L.Ed.2d 772 (1984) (citing Kovacs v. Cooper,
supra); see Grayned, supra, 408 U.S., at 116, 92 S.Ct., at
2303. This interest is perhaps at its greatest when
government seeks to protect " 'the well-being, tranquility,
and privacy of the home,' "Frisby v. Schultz, 487 U.S., at
484, 108 S.Ct., at 2502 (quoting Carey v. Brown, 447 U.S.
455, 471, 100 S.Ct. 2286, 2295, 65 L.Ed.2d 263 (1980)),
but it is by no means limited to that context, for the
government may act to protect even such traditional public
forums as city streets and parks from excessive noise.
Kovacs v. Cooper, 336 U.S., at 86-87, 69 S.Ct., at 453-454
(opinion of Reed, J.); id., at 96-97, 69 S.Ct., at 458-459
(Frankfurter, J., concurring); **2757 id., at 97, 69 S.Ct., at
459 (Jackson, J., concurring); see Community for Creative
Non-Violence, supra, 468 U.S., at 296, 104 S.Ct., at 3070
(recognizing the government's "substantial interest in
maintaining the parks . .. in an attractive and intact
condition, readily available to the millions of people who
wish to see and enjoy them").

We think it also apparent that the city's interest in ensuring
the sufficiency of sound amplification at bandshell events
is a substantial one. The record indicates that inadequate
*797 sound amplification has had an adverse affect on the
ability of some audiences to hear and enjoy performances
at the bandshell. The city enjoys a substantial interest in
ensuring the ability of its citizens to enjoy whatever
benefits the city parks have to offer, from amplified music
to silent meditation. See Community for Creative
Non-Violence, supra, at 296, 104 S.Ct. at 3070.

available or imagined alternative means of regulating
sound volume in order to determine whether the city's
solution was "the least intrusive means" of achieving the
desired end. This "less-restrictive-alternative analysis ...
has never been a part of the inquiry into the validity of a
time, place, and manner regulation." Regan v. Time, Inc.,
468 U.S. 641, 657, 104 S.Ct. 3262, 3271, 82 L.Ed.2d 487
(1984) (opinion of WHITE, J.). Instead, our cases quite
clearly hold that restrictions on the time, place, or manner
of protected speech are not invalid "simply because there is
some imaginable alternative that might be less burdensome
on speech." United States v. Albertini, 472 U.S. 675, 689,
105 S.Ct. 2897, 2906, 86 L.Ed.2d 536 (1985).
The
Court of Appeals
apparently drew
its
least-intrusive-means requirement from United States v.
O'Brien, 391 U.S., at 377, 88 S.Ct., at 1679, the case in
which we established the standard for judging the validity
ofrestrictions on expressive conduct. See 848 F.2d, at 370.
The court's reiiance was misplaced, *798 however, for we
have held that the 0 'Brien test "in the last analysis is little,
if any, different from the standard applied to time, place, or
manner
restrictions."
Community for
Creative
Non-Violence, supra, 468 U.S., at 298, I 04 S.Ct., at 3071.
Indeed, in Community for Creative Non-Violence, we
squarely rejected reasoning identical to that of the court
below:
"We are unmoved by the Court of Appeals' view that the
challenged regulation is unnecessary, and hence invalid,
because there are less speech-restrictive alternatives that
could have satisfied the Government interest in
preserving park lands .... We do not believe ... that either
United States v. O'Brien or the time, place, or manner
decisions assign to the judiciary the authority to replace
the [parks department] as the manager of the [city's]
parks or endow the judiciary with the competence to
judge how much protection of park lands is wise and
how that level of conservation is to be attained." 468
U.S., at 299, I 04 S.Ct., at 3072.
9

10

1 1 1 1 Lest any confusion on the point remain, we reaffirm

The Court of Appeals recognized the city's substantial
interest in limiting the sound emanating from the
bandshell. See 848 F.2d, at 370. The court concluded,
however, that the city's sound-amplification guideline was
not narrowly tailored to further this interest, because "it has
not [been] shown ... that the requirement of the use of the
city's sound system and technician was the least intrusive
means of regulating the volume." Id., at 371 (emphasis
added). In the court's judgment, there were several
alternative methods of achieving the desired end that
would have been less restrictive of respondent's First
Amendment rights.

today that a regulation of the time, place, or manner of
protected speech must be narrowly tailored to serve the
government's legitimate, content-neutral interests but that
it need not be the least restrictive or least intrusive means
of **2758 doing so. 6 *799 Rather, the requirement of
narrow tailoring is satisfied "so long as the ... regulation
promotes a substantial government interest that would be
achieved less effectively absent the regulation." United
States v. Albertini, 472 U.S. 675, 689, 105 S.Ct. 2897,
2906, 86 L.Ed.2d 536 (1985); see also Community for
Creative Non-Violence, supra, 468 U.S., at 297, 104 S.Ct.,
at 3071. To be sure, this standard does not mean that a
time, place, or manner regulation may burden substantially

The Court of Appeals erred in sifting through all the
WESTLAW
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more speech than is necessary to further the government's
legitimate interests. Government may not regulate
expression in such a manner that a substantial portion of
the burden on speech does not serve to advance its goals.'
SeeFrisby *800 v. Schultz, 487 U.S., at 485, I 08 S.Ct., at
2502 ("A complete ban can be narrowly tailored but only if
each activity within the proscription's scope is an
appropriately targeted evil"). So long as the means chosen
are not substantially broader than necessary to achieve the
government's interest, however, the regulation will not be
invalid simply because a court concludes that the
government's interest could be adequately served by some
less-speech-restrictive alternative. "The validity of [time,
place, or manner] regulations does not tum on a judge's
agreement with the responsible decisionmaker concerning
the most appropriate method for promoting significant
government interests" or the degree to which those
interests should be promoted. United States v. Albertini,
472 U.S., at 689, 105 S.Ct., at 2906; see Community for
Creative Non-Violence, supra, 468 U.S., at 299, 104 S.Ct.,
at 3072.
**2759 llll It is undeniable that the city's substantial
interest in limiting sound volume is served in a direct and
effective way by the requirement that the city's sound
tcchnicinn control the mixing board during perfom1ances.
Absent this requirement, the city's interest would have
been served less well, as is evidenced by the complaints
about excessive volume generated by respondent's past
concerts. The alternative regulatory methods hypothesized
by the Court of Appeals reflect nothing more than a
disagreement with the city over how much control of
volume is appropriate or how that level of control is to be
achieved. See Community for Creative Non-Violence,
supra, at 299, 104 S.Ct., at 3072. The Court of Appeals
erred in failing to defer to the city's reasonable
determination that its interest in controlling volume would
be best served by requiring bandshell performers to utilize
the city's sound technician.
The city's second content-neutral justification for the
guideline, that of ensuring "that the sound amplification
[is] sufficient to reach all listeners within the defined
concertground," *801 658 F.Supp., at 1352, also supports
the city's choice of regulatory methods. By providing
competent sound technicians and adequate amplification
equipment, the city eliminated the problems of
inexperienced technicians and insufficient sound volume
that had plagued some bandshell performers in the past. No
doubt this concern is not applicable to respondent's
concerts, which apparently were characterized by
more-than-adequate sound amplification. But that fact is
beside the point, for the validity of the regulation depends
on the relation it bears to the overall problem the
WESTLAW

government seeks to correct, not on the extent to which it
furthers the government's interests in an individual case.
Here, the regulation's effectiveness must be judged by
considering all the varied groups that use the bandshell,
and it is valid so long as the city could reasonably have
determined that its interests overall would be served less
effectively without the sound-amplification guideline than
with it. United States v. Albertini, supra, 472 U.S., at
688-689, 105 S.Ct., at 2906-2907; Community for Creative
Non Violence, 468 U.S., ut 296-297, 104 S.Ct., at
3070-3071. Considering these proffered justifications
together, therefore, it is apparent that the guideline directly
furthers the city ' s legitimate governmental interests and
that those interests would have been less well served in the
absence of the sound-amplification guideline.
Respondent
nonetheless
argues
that
the
sound-amplification guideline is not narrowly tailored
because, by placing control of sound mix in the hands of
the cify's technician, the guideline sweeps far more
broadly than is necessary to further the city's legitimate
concern with sound volume. According to respondent, the
guideline "targets ... more than the exact source of the
'evil' it seeks to remedy." Frisby v. Schultz, supra, 487
U.S., at 485, 108 S.ct., at 2503.
If the city's regulatory scheme had a substantial deleterious
effect on the ability ofbandshell performers to achieve the
quality of sound they desired, respondent's concerns
would have considerable force. The District Court found,
*802 however, that pursuant to city policy, the city's sound
technician "give[s] the sponsor autonomy with respect to
the sound mix .. . [and] does all that he can to accommodate
the sponsor's desires in those regards." 658 F.Supp., at
1352. The court squarely rejected respondent's claim that
the city's "technician is not able properly to implement a
sponsor's instructions as to sound 4uality or mix," finding
that "[n]o evidence to that effect was offered at trial; as
noted, the evidence is to the contrary." App. to Pet. for
Cert. 89. In view of these findings, which were not
disturbed by the Court of Appeals, we must conclude that
the city's guideline has no material impact on any
performer's ability to exercise complete artistic control
over sound quality. Since the guideline allows the city to
control volume without interfering with the **2760
performer's desired sound mix, it is not "substantially
broader than necessary" to achieve the city's legitimate
ends, City Council of Los Angeles v. Taxpayers for
Vincent, 466 U.S., at 808, 104 S.Ct., at 2130, and thus it
satisfies the requirement of narrow tailoring.
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The final requirement, that the guideline leave open ample
alternative channels of communication, is easily met.
Indeed, in this respect the guideline is far less restrictive
than regulations we have upheld in other cases, for it does
not attempt to ban any particular manner or type of
expression at a given place or time. Cf. Frisby, supra, 487
U.S., at 482-484, 108 S.Ct., at 2501-2502; Community for
Creative Non-Violence, supra, 468 U.S., at 295, 104 S.Ct.,
at 3070; Renton v. Playtime Theatres, Inc., 475 U.S., at
53-54, 106 S.Ct., at 931-932. Rather, the guideline
continues to permit expressive activity in the bandshell,
and has no effect on the quantity or content of that
expression beyond regulating the extent of amplification.
That the city's limitations on volume may reduce to some
degree the potential audience for respondent's speech is of
no consequence, for there has been no showing that the
remaining avenues of communication are inadequate. See
Taxpayers *803for Vincent, supra, 466 U.S., at 803 and n.
23, 812 and n. 30, 104 S.Ct., at 2128 and n. 23, 2133 and n.
30; Kovacs, 336 U.S., at 88-89, 69 S.Ct., at 455-45"6
(opinion of Reed, J.).

III

The city's sound-amplification guideline is narrowly
tailored to serve the substantial and content-neutral
governmental interests of avoiding excessive sound
volume and providing sufficient amplification within the
bandshell concert ground, and the guideline leaves open
ample channels of communication. Accordingly, it is valid
under the First Amendment as a reasonable regulation of
the place and manner of expression. The judgment of the
Court of Appeals is

government's obligation to adopt the least intrusive
restriction necessary to achieve its goals. By abandoning
the requirement that time, place, and manner regulations
must be narrowly tailored, the majority replaces
constitutional scrutiny with mandatory deference. The
majority's willingness to give government officials a free
hand in achieving their policy ends extends so far as to
permit, in this case, government control of speech in
advance of its dissemination. Because New York City's
Use Guidelines (Guidelines) are not narrowly tailored to
serve its interest in regulating loud noise, and because they
constitute an impermissible prior restraint, I dissent.

*804 I

The ma.ionty sets forth the appropriate standard for
assessing the constitutionality of the Guidelines. A timp,
place, and manner regulation of expression must be
content neutral, serve a significant government interest, be
narrowly tailored to serve that interest, and leave open
ample alternative channels of communication. See Frisby
v. Schultz, 487 U.S. 474, 481-482, 108 S.Ct. 2495,
2500-2501, 101 L.Ed.2d 420 (1988); Perry Education
Assn. v. Perry Local Educators' Assn., 460 U.S. 37, 44,
103 S.Ct. 948, 953, 74 L.Ed.2d 794 (1983). The Guidelines
indisputably are content **2761 neutral as they apply to all
bandshell users irrespective of the message of their music.
App. 375; see Pacific Gas & Electric Co. v. Public Utilities
Comm 'n of Cal., 475 U.S. 1, 20, 106 S.Ct. 903, 914, 89
L.Ed.2d 1 (1985).' They also serve government's
significant interest in limiting loud noise in public places,
see Grayned v. Rockford, 408 U.S. 104, 116, 92 S.Ct.
2294, 2303, 33 L.Ed.2d 222 (1972), by giving the city
exclusive control of all sound equipment.

Reversed.

Justice BLACKMON concurs in the result.

Justice MARSHALL, with whom Justice BRENNAN and
Justice STEVENS join, dissenting.
No one can doubt that government has a substantial
interest in regulating the barrage of excessive sound that
can plague urban life. Unfortunately, the majority plays to
our shared impatience with loud noise to obscure the
damage that it does to our First Amendment rights. Until
today, a key safeguard of free speech has been
WESTLAW

My complaint is with the majority's serious distortion of
the narrow tailoring requirement. Our cases have not, as
the
majority
asserts,
"clearly"
rejected
a
less-restrictive-alternative test. Ante, at 2757. On the
contrary, just last Term, we held that a statute is narrowly
tailored only "if it targets and eliminates no more than the
exact source of the 'evil' it seeks to remedy." Frisby v.
Schultz, supra, 487 U.S., at 485, 108 S.Ct., at 2503. While
there is language in a few opinions which, taken out of
*805 context, supports the majority's position,2 in practice,
the Court has interpreted the narrow tailoring requirement
to mandate an examination of alternative methods of
serving the asserted governmental interest and a
determination whether the greater efficacy of the
challenged regulation outweighs the increased burden it
places on protected speech. See, e.g., Martin v. Struthers,
319 U.S. 141, 147-148, 63 S.Ct. 862, 866-867, 87 L.Ed.
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1313 (1943); Schneider v. State, 308 U.S. 147, 162, 60
S.Ct. 146, 151, 84 L.Ed. 155 (I 939). In Schneider, for
example, the Court invalidated a ban on handbill
distribution on public streets, notwithstanding that it was
the most effective means of serving government's
legitimale inlt:rt:sl in minimizing litter, noise, and traffic
congestion, and in preventing fraud. The Court concluded
that punishing those who actually litter or perpetrate frauds
was a much less intrusive, albeit not quite as effective,
means to serve those significant interests. Id., at 162, 16'1 ,
60 S.Ct., at 151, 152; see also Martin, supra, 319 U.S. , at
148, 63 S.Ct., at 867 (invalidating ban on door-to-door
distribution of handbills because directly punishing
fraudulent solicitation was a less intrusive, yet still
effective, means of serving government's interest in
preventing fraud).'
*806 The Court's past concern for the extent to which a
regulation burdens speech **2762 more than would a
satisfactory alternative is noticeably absent from 'today's
decision. The majority requires only that government show
that its interest cannot be served as effectively without the
challenged restriction. Ante, at 2758. It will be enough,
therefore, that the challenged regulation advances the
government's interest only in the slightest, for any
different.in I h11rcfon on ~rccch that results does not enter the
calculus. Despite its protestations to the contrary, the
majority thus has abandoned the requirement that
restrictions on speech be narrowly tailored in any ordinaiy
use of the phrase." Indeed, after today's decision, a city
could claim that bans on handbill distribution or on
door-to-door solicitation are the most effective means of
avoiding littering and fraud, or that a ban on loudspeakers
and radios in a public park is the most effective means of
avoiding loud noise. Logically extended, the majority's
analysis would permit such far-reaching restrictions on
speech.
True, the majority states that "[g]overnment may not
regulate expression in such a manner that a substantial
portion of the burden on speech does not serve to advance
its goals." Ibid. But this means that only those regulations
that "engage in the gratuitous inhibition of expression" will
be invalidated. Ely, Flag Desecration: A Case Study in the
Roles of Categorization and Balancing in First
Amendment Analysis, 88 Harv.L.Rev. 1482, 1485 (1975).
Moreover, the majority has robbed courts of the necessary
analytic tools to make even this limited inquiry. The Court
of Appeals examined "how much control of volume is
appropriate [and] how that level of control is to be
achieved," ante, at 2759, but the majority admonishes that
court for doing so, stating that it should *807 have
"defer[red] to the city's reasonable determination." Ibid.
The majority thus instructs courts to refrain from
VVES Tl.AW

examining how much speech may be restricted to serve an
asserted interest and how that level of restriction is to be
achieved. Ifa court cannot engage in such inquiries, I am at
a loss to understand how a court can ascertain whether the
government has adopted a regulation that burdens
substantially more speech than is necessary.
Had the majority not abandoned the narrow tailoring
requirement, the Guidelines could not possibly survive
constitutional scrutiny. Government's interest in avoiding
loud sounds cannot justify giving government total control
over sound equipment, any more than its interest in
avoiding litter could justify a ban on handbill distribution.
In both cases, government's legitimate goals can be
effectively and less intrusively served by directly
punishing the evil-the persons responsible for excessive
sounds and the persons who litter. Indeed, the city
concedes that it has an ordinance generally limiting noise
but has chosen not to enforce it. See Tr. of Oral. Arg. 5-6. 5

•

By holding that the Guidelines are valid time, place, and
manner restrictions, notwithstanding the availability ofless
intrusive but effective means of controlling volume, the
majority deprives the narrow tailoring requirement of all
meaning. 6 Today, **2763 the majority enshrines efficacy
but sacrifices free speech.

*808 II
The majority's conclusion that the city' s exclusive control
of sound equipment is constitutional is deeply troubling for
another reason. It places the Court's imprimatur on a
quintessential prior restraint, incompatible with
fundamental First Amendment values. See Near v.
Minnesota ex rel. Olson, 283 U.S. 697, 51 S.Ct. 625 , 75
L.Ed. 1357 (1931). Indeed, just as "[m]usic is one of the
oldest forms of human expression," ante, at 2753, the
city's regulation is one of the oldest forms of speech
repression. In 16th- and I7th-century England,
government controlled speech through its monopoly on
printing presses. See L. Levy, Emergence ofa Free Press 6
(1985). Here, the city controls the volume and mix of
sound through its monopoly on sound equipment. In both
situations, government's exclusive control of the means of
communication enables public officials to censor speech in
advance of its expression. See Southeastern Promotions,
ltd. v. Conrad, 420 U.S. 546, 553, 95 S.Ct. 1239, 1243, 43
L.Ed.2d 448 (1975). Under more familiar prior restraints,
government officials censor speech "by a simple stroke of
the pen," Emerson, The Doctrine of Prior Restraint, 20
Law & Contemp.Prob. 648, 657 (1955). Here, it is done by
a single tum of a knob.
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The majority's implication that government control of
sound equipment is not a prior restraint because city
officials do not "enjoy unguided discretion to deny the
right to speak altogether," ante, at 2755, is startling. In the
majority's view, this case involves a question of"different
and lesser" magnitude-the discretion to provide inadequate
sound for performers. But whether the city denies a
performer a bandshell permit or grants the permit and then
silences or *809 distorts the performer's music, the result
is the same-the city censors speech. In the words of Chief
Justice REHNQUIST, the First Amendment means little if
it permits government to "allo[w] a speaker in a public hall
to express his views while denying him the use of an
amplifying system." FEC v. National Conservative
Political Action Committee, 470 U.S. 480, 493, 105 S.Ct.
1459, 1466, 84 L.Ed.2d 455 (1985); see also Southeastern
Promotions, supra, 420 U.S., at 556, n. 8, 95 S.Ct., at 1246,
n. 8 ("A licensing system need not effect total suppression
in order to create a prior restraint").
As a system of prior restraint, the Guidelines are
presumptively invalid. See Southeastern Promotions,
supra, at 558, 95 S.Ct., at 1248; Bantam Books, Inc. v.
Sullivan, 372 U.S. 58, 70, 83 S.Ct. 631, 639, 9 L.Ed.2d 584
( 1963 ). They may be constitutional only if accompanied by
the procedural safeguards necessary "to obviate the
dangers of a censorship system." Freedman v. Maryland,
380 U.S. 51, 58, 85 S.Ct. 734, 740, 13 L.Ed.2d 649 (1965).
The city must establish neutral criteria embodied in
"narrowly drawn, reasonable and definite standards," in
order to ensure that discretion is not exercised based on the
content of speech. Niemotko v. Maryland, 340 U.S. 268,
271, 71 S.Ct. 325, 327, 95 L.Ed. 267 (1951); see also
Lakewood v. Plain Dealer Publishing Co., 486 U.S. 750,
758, 108 S.Ct. 2138, 2144, 100 L.Ed.2d 771 (1988);
Shuttlesworth v. Birmingham, 394 U.S. 147, 150-151, 89
S.Ct. 935, 938-939, 22 L.Ed.2d 162 (1969). Moreover,
there must be "an almost immediate judicial
determination" that the restricted material was unprotected
by the First Amendment. Bantam Books, supra, 372 U.S.,
at 70, 83 S.Ct., at 639; see also Southeastern Promotions,
supra, 420 U.S., at 560, 95 S.Ct., at 1250.
The Guidelines contain neither of these procedural
safeguards. First, there are no "narrowly drawn, reasonable
and definite standards" guiding the hands of the city's
sound technician as he mixes the sound. **2764 The
Guidelines state that the goals are "to provide the best
sound for all events" and to "insure appropriate sound
quality balanced with respect for nearby residential
neighbors and the mayorally decreed quiet zone." App.
375; see also ante, at 2755. But the city never defines "best
sound" or "appropriate sound quality." The bandshell
WESTLAW

program director-manager testified that quality of *810
sound refers to tone and to sound mix. App. 229, 230. Yet
questions of tone and mix cannot be separated from
musical expression as a whole. See The New Grove
Dictionary of Music and Musicians 51-55 (S. Sadie ed.
1980) (tonality involves relationship between pitches and
harmony); F. Everest, Successful Sound System Operation
173 (1985) ("The mixing console ... must be considered as
a creative tool"). Because judgments that sounds are too
loud, noiselike, or discordant can mask disapproval of the
music itself,' government control of the sound-mixing
equipment necessitates detailed and neutral standards.
The majority concedes that the standards in the Guidelines
are "undoubtedly flexible" and that "the officials
implementing them will exercise considerable discretion."
Ante, at 2755. Nevertheless, it concludes that "[b ]y its own
terms the city's sound-amplification guideline must be
interpreted to forbid city officials purposefully to select
inadequate sound' systems or to vary the sound quality or
volume based on the message being delivered by
performers." Ante, at 2755. Although the majority wishes
it were so, the language of the Guidelines simply does not
support such a limitation on the city's discretion.
Alternatively, the majority finds a limitation in the city's
practice of deferring to the sponsor with respect to sound
mix, and of conferring "with the sponsor if any questions
of excessive sound arise, before taking any corrective
action." 658 F.Supp. 1346, 1352 (SONY 1987). A promise
to consult, however, does not provide the detailed *811
"neutral criteria" necessary to prevent future abuses of
discretion any more than did the city's promise in
Lakewood to deny permit applications only for reasons
related to the health, safety, or welfare of Lakewood
citizens. Indeed, a presumption that city officials will act in
good faith and adhere to standards absent from a
regulation's face is "the very presumption that the doctrine
forbidding unbridled discretion disallows." Lakewood,
supra, 486 U.S., at 770, 108 S.Ct., at 2151."
Second, even if there were narrowly drawn guidelines
limiting the city's discretion, the Guidelines would be
fundamentally flawed. For the requirement that there be
detailed standards is of value only so far as there is a
judicial mechanism to enforce them. Here, that necessary
safeguard is absent. The city's sound technician consults
with the performers for several minutes before the
performance and then decides how to present each song or
piece of music. During the performance itself, the
technician makes hundreds of decisions affecting the mix
and volume of sound. Tr. of Oral Arg. 13. The music is
played immediately after each decision. There is, of
**2765 course, no time for appeal in the middle of a song.
As a result, no court ever determines that a particular
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restraint on speech is necessary. The city's admission that
it does not impose sanctions on violations of its general
sound ordinance because the necessary litigation is too
costly and time consuming only underscores its contempt
for the need for judicial review of restrictions on speech.
Id., at 5. With neither prompt judicial review nor detailed
and neutral standards fettering the city's discretion to
restrict protected *812 speech, the Guidelines constitute a
quintessential, and unconstitutional, prior restraint.

rock music. Government no longer need balance the
effectiveness ofregulation with the burdens on free speech.
After today, government need only assert that it is most
effective to control speech in advance of its expression.
Because such a result eviscerates the First Amendment, I
dissent.

All Citations

III

491 U.S. 781, 109 S.Ct. 2746, 105 L.Ed.2d 661, 57 USLW
4879

Today's decision has significance far beyond the world of

Footnotes
The syllabus constitutes no part of the opinion of the Court but has been prepared by 1he Reporter of Decisions for the
convenience of the reader. See United States v. DetroitLumber Co., 200 U.S . 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.
The amplified sound heard at a rock concert consists of two components, volume and mix. Sound produced by the
various instruments and performers on stage is picked up by microphones and fed into a central mixing board, where it is
combined into one signal and then amplified through speakers to the audience. A sound technician is at the mixing board
to select the appropriate mix, or balance, of the various sounds produced on stage, and to add other effects as desired by
the performers. In addition to c:ontrolling thA sound mix, the sound technician also controls the overall volume of sound
reaching the audience. During the course of a performance, the sound technician is continually manipulating various
controls on the mixing board to provide the desired sound mix and volume. The sound technician thus plays an important
role in determining the quality of the amplified sound that reaches the audience.
2

In pertinent part, the Use Guidelines provide:
"SOUND AMPLIFICATION
"To provide the best sound for all events Department of Parks and Recreation has leased a sound amplification system
designed for the specific demands of the Central Park Bandshell. To insure appropriate sound quality balanced with
respect for nearby residential neighbors and the mayorally decreed quiet zone of Sheep Meadow, all sponsors may
use only the Department of Parks and Recreation sound system. DEPARTMENT OF PARKS AND RECREATION IS
TO BE THE SOLE AND ONLY PROVIDER OF SOUND AMPLIFICATION, INCLUDING THOUGH NOT LIMITED TO
AMPLIFIERS, SPEAKERS, MONITORS, MICROPHONES, AND PROCESSORS.
"Clarity of sound results from a combination of amplification equipment and a sound technician's familiarity and
proficiency with that system . Department of Parks and Recreation will employ a professional sound technician [who]
wilt be fully versed in sound bounce patterns, daily air currents, and sound skipping within the Park. The sound
technician must also consider the Bandshell's proximity to Sheep Meadow, activities at Bethesda Terrace, and the
New York City Department of Environmental Protection recommendations." App . 375-376.

3

The court invalidated certain other aspects of the Use Guidelines, but those provisions are not before us.

4

As noted above, there is evidence to suggest that volume control and sound mix are interrelated to a degree, in that
performers unfamiliar with the acoustics of the bandshell sometimes attempt to compensate for poor sound mix by
increasing volume . App. 218, 290-291. By providing adequate sound equipment and professional sound mixing, the city
avoids this problem .

5

The dissent's suggestion that the guideline constitutes a prior restraint is not consistent with our cases. See post, at
2763-2764. As we said in Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546, 95 S.Ct. 1239, 43 L.Ed.2d 448 (1975),
the regulations we have found invalid as prior restraints have "had this in common: they gave public officials the power to
deny use of a forum in advance of actual expression." Id., at 553, 95 S.Ct., at 1243. The sound-amplification guideline, by
contrast, grants no authority to forbid speech, but merely permits the city to regulate volume to the extent necessary to
avoid excessive noise. It is true that the city's sound technician theoretically possesses the power to shut off the volume
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for any particular performer, but that hardly distinguishes this regulatory scheme from any other; government will always
possess the raw power to suppress speech through force, and indeed it was in part to avoid the necessity of exercising its
power to "pull the plug" on the volume that the city adopted the sound-amplification guideline. The relevant question is
whether the challenged regulation authorizes suppression of speech in advance of its expression, and the
sound-amplification guideline does not.
6

Respondent contends that our decision lastTerm in Boos v. Barry, 485 U.S. 312, 108 S.Ct. 1157, 99 L.Ed.2d 333 (1988),
supports the conclusion that "a regulation is neither precisely drawn nor 'narrowly tailored' if less intrusive means than
those employed are available." Brief for Respondent 27. In Boos we concluded that the government regulation at issue
was "not narrowly tailored; a less restrictive alternative is readily available." 485 U.S., at 329, 108 S.Ct., at 1168 (citing
Wygant v. Jackson Bd. of Ed., 476 U.S. 267, 280, n. 6, 106 S.Ct. 1842, 1850, n. 6, 90 L.Ed.2d 260 (1986) (plurality
opinion)). In placing reliance on Boos, however, respondent ignores a crucial difference between that case and this. The
regulation we invalidated in Boos was a content-based ban on displaying signs critical of foreign governments; such
content-based restrictions on political speech "must be subjected to the most exacting scrutiny." 485 U.S., at 321, 108
S.Ct., at 1164. While time, place, or manner regulations must also be "narrowly tailored" in order to survive First
Amendment challenge, we have never applied strict scrutiny in this context. As a result, the same degree of tailoring is
not required of these regulations, and least-restrictive-alternative analysis is wholly out of place. For the same reason,
the dissent's citation of Richmond v. J.A. Croson Co., 488 U.S. 469, 109 S.Ct. 706, 102 L.Ed.2d 854 (1989), is beside the
point. See post, at 2762, n. 4. Croson, like Boos, is a strict scrutiny case; even the dissent does not argue that
strict-scrutiny is applicable to time, place, or manner regulations.
Our summary affirmance of Watseka v. Illinois Public Action Council, 796 F.2d 1547 (C.A.71986), affd, 479 U.S. 1048,
107 S.Ct. 919, 93 L.Ed.2d 972 (198?), is not to the contrary. Although the Seventh Circuit in that case did adopt the
least-restrictive-alternative approach, see 796 F .2d, at 1553-1554, its judgment was also supported by the alternative
grounds that the regulation at issue did not serve to further the stated governmental interests and did not leave open
alternative channels of communication. Id., at 1555-1558. As we have noted on more than one occasion: "A summary
disposition affirms only the judgment of the court below, and no more may be read into our action than was essential to
sustain that judgment." Anderson v. Celebrezze, 460 U.S. 780, 785, n. 5, 103 S.Ct. 1564, 1568, n. 5, 75 L.Ed.2d 54 7
(1983).

7

The dissent's attempt to analogize the sound-amplification guideline to a total ban on distribution of handbills is
imaginative but misguided. See post, at 2762. The guideline does not ban all concerts, or even all rock concerts, but
instead focuses on the source of the evils the city seeks to eliminate-excessive and inadequate sound amplification-and
eliminates them without at the same time banning or significantly restricting a substantial quantity of speech that does not
create the same evils. This is the essence of narrow tailoring. A ban on handbilling, of course, would suppress a great
quantity of speech that does not cause the evils that it seeks to eliminate, whether they be fraud, crime, litter, traffic
congestion, or noise. See Martin v. Struthers, 319 U.S. 141, 145-146, 63 S.Ct. 862, 864-865, 87 L.Ed. 1313 (1943). For
that reason, a complete ban on handbilling would be substantially broader than necessary to achieve the interests
justifying it.
The majority's reliance on Renton v. Playtime Theatres, Inc., 475 U.S. 41, 106 S.Ct. 925, 89 L.Ed.2d 29 (1986), is
unnecessary and unwise. That decision dealt only with the unique circumstances of "businesses that purvey sexually
explicit materials," Id., at 49, and n. 2, 106 S.Ct., at 929, and n. 2. Today, for the first time, a majority of the Court applies
Renton analysis to a category of speech far afield from that decision's original limited focus. Given the serious threat to
free expression posed by Renton analysis, see Boos v. Barry, 485 U.S. 312, 335-337, 108 S.Ct. 1157, 1171-1172, 99
L.Ed.2d 333 (1988) (BRENNAN, J., concurring in part and concurring in judgment); Renton, supra, 475 U.S., at 55, 106
S.Ct., at 933 (BRENNAN, J., concurring in part and concurring in judgment), I fear that its broad application may
encourage widespread official censorship.

2

United States v. Albertini, 472 U.S. 675, 105 S.Ct. 2897, 86 L.Ed.2d 536 (1985), for example, involved a person's right to
enter a military base, which, unlike a public park, is not a place traditionally dedicated to free expression. Id., at 687, 105
S.Ct., at 2905 (commanding officer's power to exclude civilians from a military base cannot "be analyzed in the same
manner as government regulation of a traditional public forum"). Nor can isolated language from Justice WHITE's opinion
in Regan v. Time, Inc., 468 U.S. 641, 657, 104 S.Ct. 3262, 3271, 82 L.Ed.2d 487 (1984), which commanded the votes of
only three other Justices, be construed as this Court's definitive explication of the narrow tailoring requirement.

3

The majority relies heavily on Clark v. Community for Creative Non-Violence, 468 U.S. 288, 104 S.Ct. 3065, 82 L.Ed.2d
221 (1984), but in that case, the Court engaged in an inquiry similar to the one the majority now rejects; it considered
whether the increased efficacy of the challenged regulation warranted the increased burden on speech. Id., at 299, 104
S.Ct., at 3070 ("(P]reventing overnight sleeping will avoid a measure of actual or threatened damage"; however,
"minimiz[ing] the possible injury by reducing the size, duration, or frequency of demonstrations would still curtail the total
allowable expression in which demonstrators could engage").
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4

In marked contrast, Members of the majority recently adopted a far more stringent narrow tailoring requirement in the
affirmative-action context. See Richmond v. J.A. Croson Co., 488 U.S. 469, 507-508, 109 S.Ct. 706, 729-730, 102
L.Ed.2d 854 (1989).

5

Significantly, the National Park Service relies on the very methods of volume control rejected by the city-monitoring
sound levels on the perimeter of an event, communicating with event sponsors, and, if necessary, turning off the power.
Brief for United States as Amicus Curiae 21. In light of the Park Service's "experienc[e] with thousands of events over the
years ," ibid., the city's claims that these methods of monitoring excessive sound are ineffective and impracticable are
hard to accept.

6

Because I conclude that the Guidelines are not narrowly tailored , there is no need to consider whether there are ample
alternative channels for communication. I note only that the availability of alternative channels of communication outside
a public park does not magically validate a government restriction on protected speech within it. See Southeastern
Promotions, Ltd. v. Conrad, 420 U.S. 546, 556, 95 S.Ct. 1239, 1246, 43 L.Ed.2d 448 (1975) (" '[O]ne is not to have the
exercise of his liberty of expression in appropriate places abridged on the plea that it may be exercised in some other
place,'" quoting Schneiderv. State, 308 U.S. 147, 163, 60 S.Ct. 146, 151, 84 L.Ed. 155 (1939)).

7

"New music always sounds loud to old ears. Beethoven seemed to make more noise than Mozart; Liszt was noisier than
Beethoven; Schoenberg and Stravinsky, noisier than any of their predecessors." N. Slonimsky, Lexicon of Musical
Invective: Critical Assaults on Composers Since Beethoven's Time 18 (1953) . One music critic wrote of Prokofiev:
"Those who do not believe that genius is evident in superabunl':lance of noise, looked in vain for a new musical message
in Mr. Prokofiev's work. Nor in the Classical Symphony, which the composer conducted, was there any cessation from
the orgy of discordant sounds." Id. , at 5 (internal quotations omitted).

8

Of course, if the city always defers to a performer's wishes in sound mixing, then it is difficult to understand the need for
a city technician to operate the mixing console. See Tr. of Oral. Arg. 12 (city concedes that the possibilities for a
confrontation over volume are the same whether the city technician directly controls the mixing console or sits next to a
performer's technician who operates the equipment) . Conversely, if the city can control sound only by using its own
equipment and technician , then it must not be heeding all the performer's wishes on sound mixing .

End of Document
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KeyCite Yellow Flag - Negative Treatment
Declined to Extend by Excalibur Group, In c. v. City of Minneapolis, 8th
Cir.(Minn.), June 24, 1997

Chief Justice Rehnquist filed an opm1on concurring in
part and dissenting in part in which Justices White and
Blackmun joined.

108 S.Ct. 1157
Supreme Court of the United States
Michael BOOS, J. Michael Waller and Bridget
Brooker, Petitioners

v.

West Headnotes (8)
111

Marion S. BARRY, Jr., Mayor, District of
Columbia, et al.
No. 86-803.

I

Argued Nov. 9, 1987.

I

Decided March 22, 1988.
Individuals who wished to carry signs critical of foreign
governments on the public sidewalks near the embassies
of those governments brought an action challenging a
District of Columbia provision prohibiting display of
signs bringing foreign government into disrepute within
500 feet of the embassy and prohibiting persons from
congregating within 500 feet of the embassy and not
dispersing when ordered to do so. The United States
District Court for the District of Columbia, Oliver Gasch,
J., denied relief, and plaintiffs appealed. The Court of
Appeals for the District of Columbia Circuit, 798 F.2d
1450, affirmed in part and remanded and petition for
certiorari was filed. The Supreme Court, Justice
O' Connor, held that: (1) statute's display clause was a
content-based restriction on political speech in a public
forum which was not narrowly tailored to serve a
compelling interest and thus violated the First
Amendment; (2) statute's congregation clause as
narrowed by the Court of Appeals' construction was not
unconstitutionally overbroad or impermissibly vague; and
(3) statute did not violate the equal protection clause on
grounds that it required unequal treatment of non labor and
labor activities.

Constitutional Law
for Exclusion or Limitation
Disorderly Conduct
C--Constitutional and Statutory Provisions
Disorderly Conduct
~Location or Proximity; Public Place
Disorderly Conduct
~Sign s and Displays ; Gestures
~Justification

District of Columbia provision which prohibited
signs or displays critical of foreign governments
within 500 feet of embassies, although it was not
viewpoint-based, was a content-based restriction
on political speech in a public forum, which was
not narrowly tailored to serve a compelling state
interest and thus violated the First Amendment.
(Per Justice O'Connor, with two Justices
concurring and five Justices concurring in part.)
U.S.C.A.
D.C.Code
1981,
§ 22-1115;
Const.Amend. I .
262 Cases that cite this headnote

121

Constitutional Law
for Exclusion or Limitation

~Justification

A government which imposes a content-based
restriction on political speech in a public forum
must show that the regulation is necessary to
serve a compelling state interest and that it is
narrowly drawn to achieve that end. U.S.C.A.
Const.Amend. I.

Affirmed in part and reversed in part.
Justice Kennedy took no part in the consideration or
decision of the case.

261 Cases that cite this headnote

Justice Brennan filed an opinion concurring in part and
concurring in the judgment in which Justice Marshall
joined.
131
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and Events
Disorderly Conduct
<FConstitutional and Statutory Provisions
Disorderly Conduct
~Location or Proximity; Public Place
Disorderly Conduct
~Signs and Displays; Gestures
The fact that international law recognized an
interest in protecting the dignity of foreign
officials, which a District of Columbia provision
prohibiting signs or displays critical of foreign
governments within 500 feet of embassies
sought to protect, did not render the
government's interest in protecting the dignity
of foreign officials compelling for purposes of
First Amendment analysis. D.C.Code 198 l, §
22-1115; U.S.C.A. Const.Amend. I.

151

The Court of Appeals for the District of
Columbia Circuit had the power to adopt a
narrowing construction of a provision enacted
by Congress rather than by the District of
Columbia council. D.C.Code 1981, § 22- t 115.
8 Cases that cite this headnote

(61

32 Cases that cite this headnote

(41

Constitutional Law
<;=Property and Events
Disorderly Conduct
~Constitutional and Statutory Provisions
Disorderly Conduct
r;=Location or Proximity; Public Place
Disorderly Conduct
Signs and Displays; Gestures
District of Columbia provision prohibiting signs
or displays critical of foreign governments
within 500 feet of embassies was not narrowly
tailored to serve the interest of protecting the
dignity of foreign officials, as the ready
availability of a significantly less restrictive
alternative-a statute prohibiting intimidating,
coercing, or harassing foreign officials or
obstructing them in the performance of their
duties-amply demonstrated that the display
clause was not sufficiently narrowly tailored to
U.S.C.A.
withstand
exacting
scrutiny.
Const.Amend. I; D.C.Code 1981, § 22-1115; 18
U.S.C.A. § I 12(b)(2).
83 Cases that cite this headnote
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District of Columbia
and Operation of Acts of
Congress

~Application

Constitutional Law
0--Anti-Govemment Protests and
Demonstrations
Disorderly Conduct
Constitutional and Statutory Provisions
Disorderly Conduct
~Location or Proximity; Public Place
Disorderly Conduct
~Disobedience in General; Failure to Disperse
District of Columbia provision prohibiting
persons from congregating within 500 feet of
any emhassy, legation, or consulate and refusing
to disperse after having been ordered to do so by
the police, was not unconstitutionally overbroad
under the Court of Appeals' narrowing
construction that the clause permitted dispersal
only of congregations that were directed at an
embassy and only when the police reasonably
believed that the embassy's "security or peace"
were threatened, as it did not reach a suhstantial
amount of constitutionally protected conduct,
but merely regulated the place and manner of
certain demonstrations. D.C.Code 1981, §
22-1115; U.S.C.A. Const.Amend. 1.
42 Cases that cite this headnote

(71

Disorderly Conduct
•C=Constitutional and Statutory Provisions
Disorderly Conduct
<FLocation or Proximity; Public Place
Disorderly Conduct
<FDisobedience in General; Failure to Disperse
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Provision prohibiting persons from congregating
within 500 feet of an embassy for any reason
and refusing to disperse after having been
ordered to do so by the police was not
impermissibly vague, as narrowed by the Court
of Appeals' construction that the clause
permitted dispersal only of congregations
directed at an embassy and only when the police
reasonably believe that the embassy's "security
or peace" was threatened, was not impermissibly
vague on grounds that the Court of Appeals did
not define or limit the word "peace," as it was
apparent from the context for which the
ordinance was created that the prohibited
amount of disturbance was whether normal
embassy activities had been or were about to be
disrupted. D.C.Code 1981, § 22-1115; U.S.C.A.
Const.Amend. 1.
27 Cases that cite this headnote

19 Cases that cite this headnote

**1158 Syllabus'
*312 District of Columbia Code § 22-1115 makes it
unlawful, within 500 feet of a foreign embassy, either to
display any sign that tends to bring the foreign
government into "public odium" or "public disrepute"
(display clause), or to congregate and refuse to obey a
police dispersal order (congregation clause). Petitioners,
who wish to engage in conduct that would violate
bothclauses, **1159 filed suit in Federal District Court
against respondent city officials, asserting a facial First
Amendment challenge to § 22- 111 5. The court granted
1
respondents ' motion for summary ju dgment, and the
Court of Appeals affirmed, concluding that both clauses
were constitutional.
Held: The judgment is affirmed in part and reversed in

181

Constitutional Law
iFProperty and Events
Disorderly Conduct
iFConstitutional and Statutory Provisions
Disorderly Conduct
<FLeafleting and Pamphlets; Mailings
Disorderly Conduct
<FDisobedience in General; Failure to Disperse

District of Columbia provision-prohibiting
persons from displaying criticism of foreign
government or from congregating within 500
feet of an embassy and refusing to disperse after
having been ordered to do so by police-did not
unconstitutionally require unequal treatment of
labor and nonlabor activities in violation of the
equal protection clause because another statute
excluded labor picketing from the statute's
general provisions, as the excluding statute's
primary function of ensuring that the display
clause did not prohibit labor picketing was
largely preempted by the conclusion that the
clause violated the First Amendment, while the
congregation clause did not prohibit peaceful
congregations, and would not be construed to
protect violent labor congregations as required
in order to find unequal treatment of nonlabor
and labor picketing. U.S.C.A. Const.Amends. 1,
14; D.C.Code 1981, §§ 22-1115, 22-1116.

part.
255 U.S.App.D.C. 19, 798 F.2d 1450 (1986), affirmed in
part and reversed in part.
Justice O'CONNOR delivered the opinion of the Court
with respect to Parts I, 11-B, III, IV, and V, concluding
that:
1. Section 22-l l 15's display clause is facially violative of
the First Amendment, since it is a content-based
restriction on political speech in a public forum, which is
not narrowly tailored to serve a compelling state interest.
Assuming, without deciding, that protecting the dignity of
foreign diplomats by shielding them from criticism of
their governments is a "compelling" interest for First
Amendment purposes, the ready availability of a
significantly less restrictive alternative-18 U.S.C. § 112,
which prohibits intimidating, coercing, or harassing
foreign officials or obstructing them in the performance of
their duties-amply demonstrates that the display clause is
not sufficiently narrowly tailored to withstand exacting
scrutiny. Respondents' defense of the clause is further
undercut by § 1302 of the Omnibus Diplomatic Security
and Anti-terrorism Act of 1986, in which Congress
requested that the District of Columbia review and revise
§ 22-1115 in the interest of protecting First Amendment
rights, and the District responded by repealing the section,
contingent on the prior extension of§ 112 to the District.
This Court may rely on the judgment of Congress, the
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WESTLAW

© 2017 Thomson Reuters . No claim to original U.S. Government Works

3

Boos v. Barry, 485 U.S. 312 (1988)
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

108 S.Ct. 1157, 99 L.Ed.2d 333, 56 USLW 4254

body primarily responsible for implementing international
law obligations, that § 112 adequately satisfies the
Government's interest in protecting diplomatic personnel
and *313 that, accordingly,§ 22-l l 15's display clause is
not narrowly tailored. Pp. 1164-1168.
2. Section 22-1115 's congregation clause, as construed by
the Court of Appeals, is not facially violative of the First
Amendment. The clause is not overbroad, even though its
act1rnl language is problematic both because it applies to
any congregation for any reason within 500 feet of an
embassy and because it appears to place no limits on
police dispersal authority. These difficulties are alleviated
by the Court of Appeals' narrowing construction that the
clause permits dispersal only of congregations that are
directed at an embassy and only when the police
reasonably believe that the embassy's "security or peace"
is threatened. Thus, the clause does not reach a substantial
amount of constitutionally protected conduct, since it
merely regulates the place and manner of certain
demonstrations, is site specific to areas within 500 feet of
embassies, and does not prohibit peaceful congregations.
Nor is the clause, as narrowed, impermissibly vague
simply because the Court of Appeals has not defined or
limited the word "peace." Given the particular context for
which the clause is crafted, it is nppnrcnt thnt the
prohibited quantum of disturbance is determined by
whether normal embassy activities have been or are about
to be disrupted. Pp. 1168-1170.
3. The contention that, since § 22-1116 excludes labor
picketing from § 22- l l 15's general prohibitions, both of§
22- I J l 5's clauses require unequal treatment of nonlabor
and labor activities in violation of the Equal Protection
Clause is without merit. Section 22-l l l6's primary
function of ensuring that the display clause did not
prohibit labor picketing is largely pre-empted by this
Court's conclusion that that clause violates the First
Amendment. Moreover, under the Court of Appeals'
construction of the congregation clause as applying only
to congregations that threaten an embassy's security or
peace, any peaceful congregation, including a peaceful
labor congregation, is permitted. This Court will **1160
not adopt the unreasonable interpretation that§ 22-11 l6's
sole purpose is to protect violent labor congregations.
Thus, § 22-1116 does not violate equal protection. P.
1170.
Justice O'CONNOR, joined by Justice STEVENS and
Justice SCALIA, concluded in Part II-A that§ 22-l l 15's
display clause is content-based, since whether it prohibits
picketing in front of a particular embassy depends entirely
upon whether the picket signs are critical of the foreign
government. The argument that the clause is content

neutral because it does not select between particular
viewpoints, but determines a sign's permissible message
solely on the basis of the foreign government's policies, is
without merit, since even a viewpoint-neutral regulation
violates the First Amendment when it prohibits an entire
category of speech-here, signs critical of foreign
governments. Also rejected is the contention *314 that,
since the clause's real concern is not the suppression of
speech, but is rather the "secondary effect" of
implementing the international law obligation to shield
diplomats from speech that offends their dignity, the
clause is content neutral under Renton v. Playtime
Theatres, Inc., 475 U.S. 41, 106 S.Ct. 925, 89 L.Ed.2d 29.
As used in Renton, the phrase "secondary effects" refers
to secondary features that happen to be associated with
the particular type of speech but have nothing to do with
its content, whereas, here, the asserted justification for the
display clause focuses only on the content of picket signs
and Lheir primary and direct emotive impact on their
'
audience. Pp. 1162-1164.
Justice BRENNAN, joined by Justice MARSHALL,
agreeing that even under the Renton analysis§ 22-l l l5's
display clause constitutes a content-based restriction, and
that "secondary effects" cannot include listeners'
rcflctions to speech, concluded that the content-based
nature of a restriction on speech cannot tum on whether
the restriction "aims" at "secondary effects," and that, at
any rate, the Renton analysis should be limited to the
context of businesses purveying sexually explicit
materials and not applied to political speech. The Renton
analysis creates extensive dangers and uncertainty, and
denies speakers the equal right to speak and listeners the
right to an undistorted debate. The traditional bright-line
rule should continue to apply, whereby any restriction on
speech, the application of which turns on the speech's
content, is content-based regardless of its underlying
motivation. Pp. 1171-1173.
O'CONNOR, J., delivered the opinion of the Court with
respect to Parts I, II-B, and V, in which BRENNAN,
MARSHALL, STEVENS, and SCALIA, JJ., joined, and
with respect to Parts III and IV, in which all participating
Members joined, and an opinion with respect to Part II-A,
in which STEVENS and SCALIA, JJ., joined.
BRENNAN, J., filed an opinion concurring in part and
concurring in the judgment, in which MARSHALL, J.,
joined, post, p. ----. REHNQUIST, C.J., filed an opinion
concurring in part and dissenting in part, in which
WHITE and BLACKMUN, JJ., joined, post, p. ----.
KENNEDY, J., took no part in the consideration or
decision of the case.
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Raymond D. Battocchi argued the cause for petitioners.
With him on the briefs were Isaac N. Groner, Walter H.
Fleischer, Alfred F. Belcuore, and James A. Bensfield.
Edward E. Schwab argued the cause for respondents.
With him on the brief was Charles L. Reischel. Michael S.
Arif filed a brief for respondent Father R. David Finzer.

*315 Edwin S. Kneedler argued the cause for the United
States as amicus curiae urging affirmance. With him on
the brief were Solicitor General Fried, Assistant Attorney
General Willard, Deputy Solicitor General Wallace,
Anthony J. Steinmeyer, and Barbara Biddle.*

* Briefs of amici curiae urging reversal were filed for the
American Civil Liberties Union et al. by Arthur B.
Spitzer, John A. Powell, and Elizabeth Symonds; for the
American Jewish Congress by Joel H. Levy, Marc D.
Stern, Lois C. Waldman, and Amy Adelson; for the Legal
Affairs Council.et al. by Wyatt B. Durrette, Jr.; and for
the Washington Legal Foundation et al. by Daniel J.
Popeo and Paul D. Kamenar.
Seth P. Waxman filed a brief for Geraldine M. Lipkin et
al. as amici curiae urging affirmance.
Opinion

Justice O'CONNOR delivered the opinion of the Court,
except as to Part II-A.
The question presented in this case is whether a provision
of the District of Columbia Code, § 22-1115, violates the
First Amendment. This section prohibits the display of
any sign within 500 feet of a foreign embassy if that sign
tends to bring that foreign government into "public
odium" **1161 or "public disrepute." It also prohibits any
congregation of three or more persons within 500 feet of a
foreign embassy.

Petitioners are three individuals who wish to carry signs
critical of the Governments of the Soviet Union and
Nicaragua on the public sidewalks within 500 feet of the
embassies of those Governments in Washington, D.C.
Petitioners Bridget M. Brooker and Michael Boos, for
example, wish to display signs stating "RELEASE
SAKHAROV" and "SOLIDARITY" in front of the
Soviet Embassy. Petitioner J. Michael Waller wishes to
display a sign reading "STOP THE KILLING" within 500
feet of the Nicaraguan Embassy. All of the petitioners
WESTLAW

also wish to congregate with two or more other persons
within 500 feet of official foreign buildings.
Asserting that D.C.Code § 22-1115 (1981) prohibited
them from engaging in these expressive activities,
petitioners, *316 together with respondent Father R.
David Finzer, brought a facial First Amendment challenge
to that provision in the District Court for the District of
Columbia. They named respondents, the Mayor and
certain other law enforcement officials of the District of
Columbia, as defendants. The United States intervened as
amicus curiae supporting the constitutionality of the
statute.
Congress enacted§ 22-1115 in 1938, S.J.Res. 191, ch. 29,
§ 1, 52 Stat. 30 (1938), pursuant to its authority under
Article I, § 8, cl. I 0, of the Constitution to "define and
punish ... Offenses against the Law of Nations." Section
22-1115 reads in pertinent part as follows:
"It shall be unlawful to display any

flag, banner, placard, or device
designed or adapted to intimidate,
coerce, or bring into public odium
any foreign government, party, or
organization, or any officer or
officers thereof, or to bring into
public disrepute political, social, or
economic acts, views, or purposes
of any foreign government, party or
organization .. . within 500 feet of
any building or premises within the
District of Columbia used or
occupied
by
any
foreign
government or its representative or
representatives as an embassy,
legation, consulate, or for other
official purposes
or to
congregate within 500 feet of any
such building or premises, and
refuse to disperse after having been
ordered so to do by the police
authorities of said District."
The first portion of this statute, the "display" clause,
applies to signs tending to bring a foreign government
into public odium or public disrepute, such as signs
critical of a foreign government or its policies. The
display clause applies only to the display of signs, not to
the spoken word. See Zaimi v. United States, 155
U.S.App.D.C. 66, 82, 476 F.2d 511, 527 (1973). The
second portion of the statute, the "congregation" clause,
addresses a different concern. It prohibits congregation,
which District of Columbia common *317 law defines as
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an assemblage of three or more people. District of
Columbia v. Reed, Cr. No. 2021-67 (D.C.Ct.Gen.Sess.,
May 11, 1967) (reprinted in App. in Kinoy v. District of
Columbia, 130 U.S.App.D.C. 290, 298, 400 F.2d 761, 769
(1968)); Hunter v. District of Columbia, 47 App.D.C.
406, 409 ( 1918). Both of these prohibitions generally
operate within a 500-foot zone surrounding embassies or
consulates owned by foreign governments, but the statute
also can extend to other buildings if foreign officials are
inside for some official purpose.
The District Court granted respondents' motion for
summary judgment, relying upon an earlier Court of
Appeals decision, Frend v. United States, 69 App.D.C.
281, 100 F.2d 691 (1938), cert. denied, 306 U.S. 640, 59
S.Ct. 488, 83 L.Ed. 1040 (1939), that had sustained the
statute against a similar First Amendment challenge. A
divided panel of the Court of Appeals for the District of
Columbia affirmed. Finzer v. Bany, 255 U.S.App.D.C.
19, 798 ~.2d 1450 (1986). Although it found Frend
"persuasive **1162 precedent," the Court. of Appe<tls
thought Frend was not binding because it "was decided
almost a half century ago and in the interval the Supreme
Court has developed constitutional law in ways that must
be taken into account." 255 U.S.App.D.C., at 23, 798
F.~ci, flt 14 'i4 .
The Court of Appeals considered the two aspects of §
22-1115 separately. first, the court concluded that the
display clause was a content-based restriction on speech.
Relying, however, upon our decisions in Perry Education
Assn. v. Perry Local Educators' Assn., 460 U.S. 37, 45,
103 S.Ct. 948, 954, 74 L.Ed.2d 794 (1983), and Carey v.
Brown, 447 U.S. 455, 461-462, 100 S.Ct. 2286,
2290-2291, 65 L.Ed.2d 263 (1980), the court nonetheless
found it constitutional because it was justified by a
compelling governmental interest and was narrowly
drawn to serve that interest. Second, the Court of Appeals
concluded that the congregation clause should be
construed to authorize an order to disperse "only when the
police reasonably believe that a threat to the security or
peace of the embassy is present," and that as construed,
the *318 congregation clause survived First Amendment
scrutiny. 255 U.S.App.D.C., at 40, 798 F.2d, at 1471.
We granted certiorari, 479 U.S. 1083, 107 S.Ct. 1282, 94
L.Ed.2d 141 (1987). We now reverse the Court of
Appeals' conclusion as to the display clause, but affirm as
to the congregation clause.

II
WEST LAW

A
Analysis of the display clause must begin with several
important features of that provision. First, the display
clause operates at the core of the First Amendment by
prohibiting petitioners from engaging in classically
political speech. We have recognized that the First
Amendment reflects a "profound national commitment"
to the principle that "debate on public issues should be
uninhibited, robust, and wide-open," New York Times Co.
v. Sullivan, 376 U.S. 254, 270, 84 S.Ct. 710, 721 , 11
L.Ed.2d 686 (1964), and have consistently commented on
the central importance of protecting speech on public
issues. See, e.g., Connick v. Myers, 461 U.S. 138, 145,
103 S.Ct. 1684, 1689, 75 L.Ed.2d 708 (1983); NAACP v.
Claiborne Hardware Co. , 458 U.S. 886, 913, 102 S.Ct.
3409, 3425, 73 L.Ed.2d 1215 ( 1982); Carey v. Brown,
supra, 447 U.S., at 467, 100 S.Ct. at 2293. This has led us
to scrutinize carefully any restrictions on public issue
picketing.' See, e.g., United States v. Grace, 461 U.S. 171,
103 S.Ct. 1702, 75 L.Ed.2d 736 ( 1983); Carey v. Brown,
supra; Police Department of Chicago v. Mosley, 408 U.S.
92, 92 S.Ct. 2286, 33 L.Ed.2d 212 (1972).
Second, the display clause bars such speech on public
streets and sidewnllrn, trnciitiom1l p11hlir. forn that "time
out of mind, have been used for purposes of assembly,
communicating thoughts between citizens, and discussing
public questions." Hague v. CIO, 307 U.S. 496, 515, 59
S.Ct. 954, 964, 83 L.Ed. 1423 (1939) (Roberts, J.). In
such places, which occupy a "special position in terms of
First Amendment protection," United States v. Grace, 461
U.S., at 180, 103 S.Ct., at 1708, the government's ability
to restrict expressive activity "is very limited." Id., at 177,
103 S.Ct., at 1707.
Third, § 22-11 15 is content based. Whether individuals
may picket in front of a foreign embassy depends entirely
upon whether their picket signs are critical of the foreign
*319 government or not. One category of speech has been
completely prohibited within 500 feet of embassies. Other
categories of speech, however, such as favorable speech
about a foreign government or speech concerning a labor
dispute with a foreign government, are permitted. See
D.C.Code § 22-1116 (1981).
Both the majority and dissent in the Court of Appeals
accepted this common sense reading of the statute and
concluded that the display clause was content based. The
majority indicated, however, that it could be argued that
the regulation was not content based. **1163 255
U.S.App.D.C., at 38, n. 15, 798 F.2d, at 1469, n. 15. Both
respondents and the United States have now made such an
argument in this Court. They contend that the statute is
not content based because the government is not itself
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selecting between viewpoints; the permissible message on
a picket sign is determined solely by the policies of a
foreign government.
[ti We reject this contention, although we agree the
provision is not viewpoint based. The display clause
determines which viewpoint is acceptable in a neutral
fashion by looking to the policies of foreign governments.
While this prevents the display clause from being directly
viewpoint based, a label with potential First Amendment
ramifications of its own, see, e.g., City Council of Los
Angeles v. Taxpayers for Vincent, 466 U.S. 789, 804, l 04
S.Ct. 2118, 80 L.Ed.2d 772 (1984); Schacht v. United
States, 398 U.S. 58, 63, 90 S.Ct. 1555, 1559, 26 L.Ed.2d
44 (1970), it does not render the statute content neutral.
Rather, we have held that a regulation that "does not favor
either side of a political controversy" is nonetheless
impermissible because the "First Amendment's hostility
to content-based regulation extends ... to prohibition of
public discussion of an entire topic." Consolidated Edison·
Co. v. Public Service Comm 'n, 447 U.S. 530, 537, 100
S.Ct. 2326, 2333, 65 L.Ed.2d 319 (1980). Here the
government has determined that an entire category of
speech-signs or displays critical of foreign governments-is
not to be permitted.

*320 We most recently considered the definition of a
content-neutral statute in Renton v. Playtime Theatres,
Inc., 475 U.S. 41, 106 S.Ct. 925, 89 L.Ed.2d 29 (1986).
Drawing on prior decisions, we described
'content-neutral' speech restrictions as those that 'are
justified without reference to the content of the regulated
speech.' Virginia Pharmacy Board v. Virginia Citizens
Consumer Council, Inc., 425 U.S. 748, 771 [96 S.Ct.
1817, 1830, 48 L.Ed.2d 346] (1976) (emphasis added)."
Id., 475 U.S., at 48, 106 S.Ct., at 929. The regulation at
issue in Renton described prohibited speech by reference
to the type of movie theater involved, treating "theaters
that specialize in adult films differently from other kinds
of theaters." Id., at 47, 106 S.Ct., at 929. But while the
regulation in Renton applied only to a particular category
of speech, its justification had nothing to do with that
speech. The content of the films being shown inside the
theaters was irrelevant and was not the target of the
regulation. Instead, the ordinance was aimed at the
"secondary effects of such theaters in the surrounding
community," Ibid. (emphasis in original), effects that are
almost unique to theaters featuring sexually explicit films,
i.e., prevention of crime, maintenance of property values,
and protection of residential neighborhoods. In short, the
ordinance in Renton did not aim at the suppression of free
expression.

Respondents attempt to bring the display clause within
WESTLAW

Renton by arguing that here too the real concern is a
secondary effect, namely, our international law obligation
to shield diplomats from speech that offends their dignity.
We think this misreads Renton. We spoke in that decision
only of secondary effects of speech, referring to
regulations that apply to a particular category of speech
because the regulatory targets happen to be associated
with that type of speech. So long as the justifications for
regulation have nothing to do with content, i.e., the desire
to suppress crime has nothing to do with the actual films
being shown inside adult movie theaters, we concluded
that the regulation was properly analyzed as content
neutral.

*321 Regulations that focus on the direct impact of
speech on its audience present a different situation.
Listeners' reactions to speech are not the type of
"secondary effects" we referred to in Renton. To take an
example factually close to Renton, if the ordinance there
was justified by the city's desire to prevent the'
psychological damage it felt was associated with viewing
adult movies, then analysis of the measure as a
content-based statute would have been **1164
appropriate. The hypothetical regulation targets the direct
impact of a particular category of speech, not a secondary
feature that happens to be associated with that type of
speech.

Applying these principles to the case at hand leads readily
to the conclusion that the display clause is content-based.
The clause is justified only by reference to the content of
speech. Respondents and the United States do not point to
the "secondary effects" of picket signs in front of
embassies. They do not point to congestion, to
interference with ingress or egress, to visual clutter, or to
the need to protect the security of embassies. Rather, they
rely on the need to protect the dignity of foreign
diplomatic personnel by shielding them from speech that
is critical of their governments. This justification focuses
only on the content of the speech and the direct impact
that speech has on its listeners. The emotive impact of
speech on its audience is not a "secondary effect."
Because the display clause regulates speech due to its
potential primary impact, we conclude it must be
considered content-based.

B
121

Our cases indicate that as a content-based restriction on
political speech in a public forum, § 22-11 15 must be
subjected to the most exacting scrutiny. Thus, we have
required the State to show that the "regulation is
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necessary to serve a compelling state interest and that it is
narrowly drawn to achieve that end." Perry Education
Assn. v. Perry Local Educators' Assn., 460 U.S., at 45,
103 S.Ct., at 955. Accord, *322 Board of Airport
Comm 'rs of Los Angeles v. Jews for Jesus, 482 U.S. 569,
572-573, 107 S.Ct. 2568, 2571, 96 L.Ed.2d 500 (1987);
Cornelius v. NAACP Legal Defense & Educational Fund,
Inc., 473 U.S. 788, 800, 105 S.Ct. 3439, 3448, 87 L.Ed.2d
567 (1985); United States v. Grace, 461 U.S., at 177, 103
S.Ct., at 1707.
We first consider whether the display clause serves a
compelling governmental interest in protecting the dignity
of foreign diplomatic personnel. Since the dignity of
foreign officials will be affronted by signs critical of their
governments or governmental policies, we are told, these
foreign diplomats must be shielded from such insults in
order to fulfill our country's obligations under
international law.
As a general matter, we have indicated thllt in puhlic
debate our own citizens must tolerate insulting, and even
outrageous, speech in order to provide "adequate
'breathing space' to the freedoms protected by the First
Amendment." Hustler Magazine, Inc. v. Falwell, 485 U.S.
46, 'i6, 108 S .C'.t 876, 882 , 99 L.Ed.2d 41 (1988). See
also, e.g., New York Times Co. v. Sullivan, 376 U.S ., at
270, 84 S.Ct., at 720. A "dignity" standard, like the
"outrageousness" standard that we rejected in Hustler, is
so inherently subjective that it would be inconsistent with
"our longstanding refusal to [punish speech] because the
speech in question may have an adverse emotional impact
on the audience." Hustler Magazine, supra, 485 U.S., at
55, 108 S.Ct., at 882.
131

We are not persuaded that the differences between
foreign officials and American citizens require us to
deviate from these principles here. The dignity interest is
said to be compelling in this context primarily because its
recognition and protection is part of the United States'
obligations under international law. The Vienna
Convention on Diplomatic Relations, April 18, 1961,
[1972] 23 U.S.T. 3227, T.I.A.S. No. 7502, which all
parties agree represents the current state of international
law, imposes on host states
"[the] special duty to take all appropriate steps to
protect the premises of the mission against any
intrusion or damage and to prevent any disturbance of
the peace of the mission or impairment of its dignity."
Id., at 3237-3238, Art. 22.
*323 As a general proposition, it is of course correct that
the United States has a vital national interest in complying
with international law. The Constitution itself **1165
WESH AW

attempts to further this interest by expressly authorizing
Congress "[t]o define and punish Piracies and Felonies
committed on the high Seas, and Offenses against the
Law of Nations." U.S. Const., Art. I, § 8, cl. 10. Cf. The
Federalist No. 3, p. 43 (C. Rossiter ed. 1961) (J. Jay).
Moreover, protecting foreign emissaries has a long history
and noble purpose. In this country national concern for
the protection of ambassadors and foreign ministers even
predates the Constitution. In 1781 the Continental
Congress adopted a resolution calling on the States to
enact laws punishing "infractions of the immunities of
ambassadors and other public ministers, authorised and
received as such by the United States in Congress
assembled," targeting in particular "violence offered to
their persons, houses, carriages and property." 21 J.
Continental Cong. 1781, pp. 1136-1137 (G. Hunt ed.
1912).
The need to protect diplomats is grounded in our Nation's
important interest in international relations. As a leading
commentator observed in 1758, "[i]t is necessary that
nations should treat and hold intercourse together, in
order to promote their interests,-to avoid injuring each
other,-and to adjust and terminate their disputes." E.
Vattel, The Law of Nations 452 (J. Chitty ed. 1844)
(translation). This observation is 1::v1::11 mum Lrut:: today
given the global nature of the economy and the extent to
which actions in other parts of the world affect our own
national security. Diplomatic personnel are essential to
conduct the international affairs so crucial to the
well-being of this Nation. In addition, in light of the
concept of reciprocity that governs much of international
law in this area, see C. Wilson, Diplomatic Privileges and
Immunities 32 (1967), we have a more parochial reason to
protect foreign diplomats in this country. Doing so
ensures that similar protections will be accorded those
that we send abroad to represent the U niled Slalt:s, and
thus serves our *324 national interest in protecting our
own citizens. Recent history is replete with attempts,
some unfortunately successful, to harass and harm our
ambassadors and other diplomatic officials. These
underlying purposes combine to make our national
interest in protecting diplomatic personnel powerful
indeed.
At the same time, it is well established that "no agreement
with a foreign nation can confer power on the Congress,
or on any other branch of Government, which is free from
the restraints of the Constitution." Reid v. Covert, 354
U.S. 1, 16, 77 S.Ct. 1222, 1230, I L.Ed.2d 1148 (1957).
See I Restatement of Foreign Relations Law of the
United States§ 131, Comment a, p. 53 (Tent.Draft No. 6,
Apr. 12, 1985) ("[R]ules of international law and
provisions of international agreements of the United
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States are subject to the Bill of Rights and other
prohibitions, restrictions or requirements of the
Constitution and cannot be given effect in violation of
them").
141

Thus, the fact that an interest is recognized in
international law does not automatically render that
interest "compelling" for purposes of First Amendment
analysis. We need not decide today whether, or to what
extent, the dictates of international law could ever require
that First Amendment analysis be adjusted to
accommodate the interests of foreign officials. Even if we
assume that international law recognizes a dignity interest
and that it should be considered sufficiently "compelling"
to support a content-based restriction on speech, we
conclude that § 22-1115 is not narrowly tailored to serve
that interest. See, e.g., Perry Education Assn.. 460 U.S., at
45, 103 S.Ct., at 954; Board of Airport Comm 'rs of Los
Angeles, 482 U.S., at 573, 107 S.Ct., at 2571.
The most useful starting point for assessing § 22-1 115 is
to compare it with an analogous statute adopted by
Congress, which is the body primarily responsible for
implementing our obligations under the Vienna
Convention. Title 18 U.S.C. § l 12(b)(2) subjects to
criminal punishment willful acts or attempts to
"intimidate, **1166 coerce, threaten, or harass a foreign
official *325 or an official guest or obstruct a foreign
official in the performance of his duties."
Its legislative history reveals that§ 112 was developed as
a deliberate effort to implement our international
obligations. See, e.g., 118 Cong.Rec. 27112-27113
( 1972). At the same time, the history reflects a substantial
concern with the effect of any such legislation on First
Amendment freedoms. For example, the original
provision contained a prohibition on willful acts or
attempts to "intimidate, coerce, threaten, or harass ... or
obstruct a foreign official," as does the current version of
§ 112. In a portion with similarities to the display clause,
however, it also punished anyone who
"parades, pickets, displays any flag, banner, sign,
placard, or device, or utters any word, phrase, sound, or
noise, for the purpose of intimidating, coercing,
threatening, or harassing any foreign official or
obstructing him in the performance of his duties." Act
for Protection of Foreign Official Guests of the United
States, Pub.L. 92-539, Title III, § 30l(c)(l), 86 Stat.
1070, 1073 (1972).
Concerned with the effects that such a provision might
have on First Amendment freedoms, the Senate added a
new subsection, which directed:
WEST LAW

"[N]othing contained in this section shall be construed
or applied so as to abridge the exercise of rights
guaranteed under the first amendment to the
Constitution of the United States." § 30l(e), 86 Stat.
1073.
See S.Rep. No. 92-1105, p. 19 (1972). U.S.Code Cong. &
Admin.News 1972 pp. 1255, 1258.
After the 1972 passage of § 112 in this form,
congressional concerns about its impact on First
Amendment freedoms apparently escalated rather than
abated. In 1976, Congress revisited the area and repealed
the antipicketing provision, leaving in place only the
current prohibition on willful acts or attempts to
"intimidate, coerce, threaten, or harass a foreign *326
official." § 112(b)(2). In modifying § 112, Congress was
motivated by First Amendment concerns:
"This language [of the original anti-picketing
provision] raises serious Constitutional questions
because it appears to include within its purview
conduct and speech protected by the First
Amendment." S.Rep. No. 94-1273, p. 8, n. 9 (1976);
H.R.Rep. No. 94-1614, p. 6, n. 9 (1976); U.S. Code
Cong. & Admin. News 1976, pp. 4480, 4484.
Thus, after a careful balancing of our country's
international obligations with our Constitution's
protection of free expression, Congress has determined
that § 112 adequately satisfies the Government's interest
in protecting diplomatic personnel outside the District of
Columbia. It is the necessary, "appropriate" step that
Congress has enacted to fulfill our international
obligations. Cf. Vienna Convention on Diplomatic
Relations, Art. 22, § 2, 23 U.S.T., at 3237 ("special duty
to take all appropriate steps").
Section 112 applies to all conduct "within the United
States but outside the District of Columbia."§ l 12(b)(3).
In the legislative history, the exclusion of the District
from the statute's reach is explained with reference to §
22-1115; Congress was informed that a "similar" statute
already applied inside the District. S.Rep. No. 92-1105,
supra, at 19; H.R.Rep. No. 92-1268, p. 5 (1972). The two
statutes, however, are not identical, and the differences
between them are constitutionally significant. In two
obvious ways, § 112 is considerably less restrictive than
the display clause of§ 22-1115. First and foremost, § 112
is not narrowly directed at the content of speech but at
any activity, including speech, that has the prohibited
effects. Moreover, § I 12, unlike § 22-1115, does not
prohibit picketing; it only prohibits activity undertaken to
"intimidate, coerce, threaten, or harass." Indeed, unlike
the display clause, even the repealed antipicketing **1167
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portion of§ 112 permitted peaceful picketing.
Given this congressional development of a significantly
less restrictive statute to implement the Vienna
Convention, *327 there is little force to the argument that
wt: should give deference to a supposed congressional
judgment that the Convention demands the more
problematic approach reflected in the display clause. If §
112 is all that is necessary in the rest of the country,
petitioners contend it should be all that is necessary in the
District of Columbia. The only counter-argument offered
by respondents is that the District has a higher
concentration of foreign embassies than other locales and
that a more restrictive statute is therefore necessary. But
this is arguably factually incorrect (New York City is
reported to have a greater number of foreign embassies,
missions, or consulates than does the District of
Columbia, see Note, Regulating Embassy Picketing in the
Public Forum, 55 Geo.Wash.L.Rev. 908, 928, n. 140
( 1987)), and logically besicte the point since the need to
protect "dignity" is equally present whether there is one
embassy or mission or one hundred. The United States
points to Congress' exclusive legislative authority over
the District of Columbia, U.S. Const., Art. I, § 8, cl. 17,
and argues that this justifies more extensive measures. We
foil to ~cc, however, why the potential legislative power
to enact more extensive measures makes such measures
necessary.
Congressional action since the Court of Appeals' ruling in
this case casts even further doubt on the validity of the
display clause and causes one to doubt whether that court
would have reached the same result under the law as it
now stands. In § 1302 of the Omnibus Diplomatic
Security and Antiterrorism Act of 1986, Congress said:
"(l) [T]he District of Columbia law concerning
demonstrations near foreign missions in the District of
Columbia (D.C. Code, sec. 22-1115) may be
inconsistent with the reasonable exercise of the rights
of free speech and assembly, that law may have been
selectively enforced, and peaceful demonstrators may
have been unfairly arrested under the law;

*328 "(2) the obligation of the United States to provide
adequate security for the missions and personnel of
foreign governments must be balanced with the
reasonable exercise of the rights of free speech and
assembly; and
"(3) therefore, the Council of the District of Columbia
should review and, if appropriate, make revisions in the
laws of the District of Columbia concerning
demonstrations near foreign missions, in consultation
with the Secretary of State and the Secretary of the
WESTLAW

Treasury." Pub.L. 99-399, § 1302, 100 Stat. 853, 897.
This sense-of-the-Congress resolution originated as a
proposal to repeal § 22-1115 directly and to amend § 1 12
to include the District. The sponsor of this proposal noted
that in excluding the District from the reach of § 112,
Congress had apparently assumed that § 22-1115 and §
112 were similar, when in fact the two laws are "in no
way similar." 132 Cong.Rec. 15329 (1986) (Sen.
Grassley). The Senate passed the bill repealing§ 22-1115,
see ibid., but the Conference Committee was concerned
with objections to congressional repeal arising from the
tenets of "home rule" for the District of Columbia. See
id., at 20913. Cf. District of Columbia Self-Government
and Governmental Reorganization Act, Pub L. 93-198, 87
Stat. 774 (establishing home rule). These objections led
Congress to replace a repeal of § 22-1115 with the
sense-of-the-Congress language quoted above.
The District of Columbia government has responded to
the congressiomtl request embodied in the Omnibus Act
by repealing § 22-1115. The repeal is contingent,
however, on Congress' first acting to extend § 112 to the
District. See Protection for Foreign Officials, Official
Guests, and Internationally Protected Persons Amendment
Act of 1987, § 3, D.C. Act 7-138, 35 D.C.Reg. 728-729
(Feb. 5, 1988). Cf. **1168 § 112(b )(3) (Section applies
"within the United States but outside the District of
Columbia").
*329 While this most recent round of legislative action
concerning § 22-1115 has not yet led to making the repeal
of that provision effective, it has undercut significantly
respondents' defense of the display clause. When
considered together with earlier congressional action
implementing the Vienna Convention, the claim that the
display clause is sufficiently narrowly tailored is gravely
weakened: if ever it did so, Congress no longer considers
this statute necessary to comply with our international
obligations. Relying on congressional judgment in this
delicate area, we conclude that the availability of
alternatives such as § 112 amply demonstrates that the
display clause is not crafted with sufficient precision to
withstand First Amendment scrutiny. It may serve an
interest in protecting the dignity of foreign missions, but it
is not narrowly tailored; a less restrictive alternative is
readily available. Cf. Wygant v. Jackson Bd. of Ed., 476
U.S. 267, 280, n. 6, I 06 S.Ct. 1842, 1850, n. 6, 90
L.Ed.2d 260 (1986) (plurality opinion). Thus, even
assuming for present purposes that the dignity interest is
"compelling," we hold that the display clause of §
22-1115 is inconsistent with the First Amendment.
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III
Petitioners initially attack the congregation clause by
arguing that it confers unbridled discretion upon the
police. In addressing such a facial overbreadth challenge,
a court's first task is to ascertain whether the enactment
reaches a substantial amount of constitutionally protected
conduct. Houston v. Hill, 482 U.S. 451, 458-459, 107
S.Ct. 2502, 2508, 96 L.Ed.2d 398 (1987); Hoffman
Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489,
494, 102 S.Ct. 1186, 1191, 71 L.Ed.2d 362 (1982). In
making this assessment, we consider the actual text of the
statute as well as any limiting constructions that have
been developed. Ko/ender v. Lawson, 461 U.S. 352, 355,
103 S.Ct. 1855, 1857, 75 L.Ed.2d 903 (1983); Hoffman
Estates, supra, 455 U.S., at 494, n. 5, 102 S.Ct., at 1191,
n. 5.
The congregation clause makes it unlawful
"to congregate within 500 feet of any [embassy,
legation, or consulate] and refuse to disperse after
having been ordered so to do by the police." § 22-1115.
*330 Standing alone, this text is problematic both because
it applies to any congregation within 500 feet of an
embassy for any reason and because it appears to place no
limits at all on the dispersal authority of the police. The
Court of Appeals, however, has provided a narrowing
construction that alleviates both of these difficulties.
The Court of Appeals, we must first observe, read the
congregation clause as distinct from the display clause, so
the constitutional infirmity of the latter need not affect the
former. See 255 U.S.App.D.C., at 41, n. 17, 798 F.2d, at
1472, n. 17. Second, the Court of Appeals followed the
lead of several earlier decisions, see, e.g., United States v.
Travers, 98 Daily Wash.L.Rptr. 1505 (D.C.Ct.Gen.Sess.
April 2, 1970), and concluded that the statute permits the
dispersal only of congregations that are directed at an
embassy; it does not grant "police the power to disperse
for reasons having nothing to do with the nearby
embassy." 255 U.S.App.D.C., at 41, 798 F.2d, at 1472.
Finally, the Court of Appeals further circumscribed police
discretion by holding that the statute permits dispersal
"only when the police reasonably believe that a threat to
the security or peace of the embassy is present." Id., at 40,
798 F.2d, at 1471.
15 1 Petitioners protest that the Court of Appeals was
without authority to narrow the statute. According to
petitioners, § 22-1115 must be considered to be state
legislation, which brings it within the sweep of prior
decisions indicating that federal courts are without power
to adopt a narrowing construction of a state statute unless
WESTLAW

such a construction is reasonable **1169 and readily
apparent. See, e.g., Grayned v. Rockford, 408 U.S. 104,
110, 92 S.Ct. 2294, 2300, 33 L.Ed.2d 222 (1972);
Goodingv. Wilson, 405 U.S. 518, 520-521, 92 S.Ct. 1103,
1105, 31 L.Ed.2d 408 (1972). Even assuming that the
District of Columbia could be considered a State for this
purpose, the argument overlooks the fact that § 22-1115
was enacted by Congress, not by the District of Columbia
Council. Cf. Whalen v. United States, 445 U.S. 684,
687-688, 100 S.Ct. 1432, 1435-1436, 63 L.Ed.2d 715
(1980). It is well settled that federal courts have the power
to adopt *331 narrowing constructions of federal
legislation. See, e.g., New York v. Ferber, 458 U.S. 747,
769, n. 24, 102 S.Ct. 3348, 3361, n. 24, 73 L.Ed.2d 1113
(1982); United States v. Thirty-seven Photographs, 402
U.S. 363, 368-370, 91 S.Ct. 1400, 1404-1405, 28 L.Ed.2d
822 (1971). Indeed, the federal courts have the duty to
avoid constitutional difficulties by doing so if such a
construction is fairly possible. See, e.g., Ferber, supra,
458 U.S.; at 769, n. 24, 102 S.Ct., at 3361, n. 24;
Thirty-seven Photographs, supra, 402 U.S., at 369, 91
S.Ct., at 1404; Schneider v. Smith, 390 U.S. 17, 26-27, 88
S.Ct. 682, 687-688, 19 L.Ed.2d 799 (1968). While the
original congressional resolution is now part of the
District of Columbia Code, this administrative transfer did
not diminish the national interest in the congregation
clause. As counsel for respondents indicated at oral
argument, there "is no independent District of Columbia
interest here." Tr. of Oral Arg. 28. Accordingly, we see
no barrier to the Court of Appeals' adoption of a
narrowing construction.
161 So narrowed, the congregation clause withstands First
Amendment overbreadth scrutiny. It does not reach a
substantial amount of constitutionally protected conduct;
it merely regulates the place and manner of certain
demonstrations. Unlike a general breach of the peace
statute, see, e.g., Cox v. Louisiana, 379 U.S. 536, 85 S.Ct.
453, 13 L.Ed.2d 471 (1965), the congregation clause is
site specific; it applies only within 500 feet of foreign
embassies. Cf. Cox v. Louisiana, 379 U.S. 559, 568, n. 1,
85 S.Ct. 476, 483, n. 1, 13 L.Ed.2d487 (1965) (ordinance
prohibiting certain picketing "near" a courthouse upheld;
§ 22-1115 cited with approval as being less vague due to
specification of 500 feet); Grayned, supra, 408 U.S., at
112, 120-121, 92 S.Ct., at 2301, 2305-2306 (upholding
ban on picketing near a school; special nature of place
relevant in judging reasonableness of restraint).
Moreover, the congregation clause does not prohibit
peaceful congregations; its reach is limited to groups
posing a security threat. As we have noted, "where
demonstrations tum violent, they lose their protected
quality as expression under the First Amendment."
Grayned, supra, at 116, 92 S.Ct. at 2303. These two
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limitations prevent the congregation clause from reaching
a substantial amount of constitutionally *332 protected
conduct and make the clause consistent with the First
Amendment.
171

Pelilioners argue that even as narrowed by the Court of
Appeals, the congregation clause is invalid because it is
impermissibly vague. In particular, petitioners focus on
the word "peace," which is not further defined or limited.
We rejected an identical argument in Grayned, supra.
That case concerned an ordinance that prohibited persons
near schools from "disturb [ing] the peace" of the schools.
408 U.S., at 107-108, 92 S.Ct. at 2298-2299. We held that
given the "particular context" of the ordinance it gave fair
notice of its scope: "Although the prohibited quantum of
disturbance is not specified in the ordinance, it is apparent
from the statute's announced purpose that the measure is
whether normal school activity has been or is about to be
disrupted." Id., al 112, 92 S.Ct. at 2301. Section 22-1115
presents the ame situation. It is crafted for a particular
context and given that context, it is apparent that the
"prohibited quantum of disturbance" is whether normal
embassy activities have been or are about to be disrupted.
The statute communicates its reach in words of common
understanding, **1170 ibid.; Cameron v. Johnson, 390
lJ.S. 611 , 616, 88 S C'.t 1335, 1338, 20 L.Ed.2d 182
( 1968), and it accordingly withstands petitioners'
vagueness challenge.

IV
In addition to their First Amendment challenges to the
display clause and the congregation clause, petitioners
raise an equal protection argument. Relying on Police
Department of Chicago v. Mosley, 408 U.S. 92, 92 S.Ct.
2286, 33 L.Ed.2d 212 ( 1972), and Carey v. Brown, 447
U.S. 455, I 00 S.Ct. 2286, 65 L.Ed.2d 263 (1980),
petitioners contend that both the display clause and the
congregation clause violate equal protection by virtue of§
22-1116, which excludes labor picketing from the general
prohibitions of§ 22-1115:
"[N]othing
contained
in
[§
22-1115) shall be construed to
prohibit picketing, as a result of
bona fide labor disputes regarding
the
alteration,
repair,
or
construction of either buildings or
premises occupied, for business
purposes, *333 wholly or in part,
by representatives of foreign
governments."
WEST LAW
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No doubt the primary intent of§ 22-1116 was to ensure
that the display clause did not prohibit labor picketing,
since "picketing" is most directly implicated in the
display clause. Even if § 22-1116 were to exempt the
display of labor signs that offended the dignity of foreign
officials from the display clause's general ban on such
signs, and thereby raise equal protection concerns, we
have already concluded that the display clause is contrary
to the First Amendment. Accordingly, the only provision
to which § 22-1116 conceivably could apply is the
congregation clause. And the Court of Appeals has
already construed that provision to apply only to
congregations that threaten the security or peace of an
embassy. Therefore, peaceful congregations, including
peaceful labor congregations, are not prohibited.
Accordingly, only if § 22-1116 is construed to protect
violent labor congregations, will there be any unequal
trea1rnent of non labor and labor picketing which could run
i!foul of the F.qual Protection Clause. In our view, §
22-1116 should not be interpreted in this manner. First, it
is well established that statutes should be construed to
avoid constitutional questions if such a construction is
fairly possible. See, e.g., New York v. Ferber, supra, 458
U.S., at 769, n. 24, 102 S.Ct. at 3361, n. 24; Uflited Stutes
v. Thirty-seven Photographs, supra. Second, the face of
the statute admonishes only that nothing shall "prohibit
picketing." As narrowed by the Court of Appeals, the
congregation clause does not "prohibit picketing" at all, it
merely regulates the place and manner of certain
demonstrations. The labor proviso is thus completely
consistent with the congregation clause. Third, § 22-1116
evinces an intent to protect only "bona fide" labor
disputes. We think it safe to conclude that an intent to
protect such "good faith" disagreements falls short of an
intent to insulate violent conduct. Indeed, it would be
unreasonable to construe this statute in such a way *334
that the sole purpose of § 22-1116 would be to protect
violent labor congregations.
The intended function of § 22-1116 is largely pre-empted
by our conclusion that the display clause is invalid.
Viewing the section in this way eliminates any potential
unequal treatment of nonlabor and labor congregations.
Accordingly, in our view, § 22-1116 does not violate the
Equal Protection Clause.

v
We conclude that the display clause of § 22-1115 is
unconstitutional on its face. It is a content-based
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restriction on political speech in a public forum, and it is
not narrowly tailored to serve a compelling state interest.
We also conclude that the congregation clause, as
narrowed by the Court of Appeals, is not facially
unconstitutional. Accordingly, the judgment of the
**1171 Court of Appeals is reversed in part and affirmed
in part.

It is so ordered.

Justice KENNEDY took no part in the consideration or
decision of this case.

Justice BRENNAN, with whom Justice MARSHALL
joins, concurring in part and concurrin~ in the judgment.
I join all but Part II-A of Justice O'CONNOR's opinion. I
also join Part II-A to the extent it concludes that even
under the analysis set forth in Renton v. Playtime
Theatres, Inc., 475 U.S. 41, 106 S.Ct. 925, 89 L.Ed.2d 29
(1986), the display clause constitutes a content-based
restriction on speech that merits strict scrutiny. Whatever
"secondary effects" means, I agree that it cannot include
listeners' reactions to speech. Cf. Hustler Magazine, Inc.
v. Falwell, 485 U.S. 46, 108 S.Ct. 876, 99 L.Ed.2d 41
( 1988). I write separately, however, to register my
continued disagreement with the proposition that an
otherwise content-based restriction on speech can be
recast as "content neutral" if the restriction "aims" at
"secondary effects" of the speech, see Renton, supra, 4 75
U.S. at 55, 106 S.Ct., at 933 (BRENNAN, J., joined by
MARSHALL, J., dissenting), *335 and to object to
Justice O'CONNOR's assumption that the Renton
analysis applies not only outside the context of businesses
purveying sexually explicit materials but even to political
speech.
The dangers and difficulties posed by the Renton analysis
are extensive. Although in this case it is easy enough to
determine that the display clause does not aim at a
"secondary effect" of speech, future litigants are unlikely
to be so bold or so forthright as to defend a restriction on
speech with the argument that the restriction aims to
protect listeners from the indignity of hearing speech that
criticizes them. Rather, they are likely to defend
content-based restrictions by pointing, as Justice
O'CONNOR suggests, to secondary effects like
"congestion, ... visual clutter, or ... security .... " Ante, at
1164. But such secondary effects offer countless excuses
for content-based suppression of political speech. No
WEST LAW

doubt a plausible argument could be made that the
political gatherings of some parties are more likely than
others to attract large crowds causing congestion, that
picketing for certain causes is more likely than other
picketing to cause visual clutter, or that speakers
delivering a particular message are more likely than
others to attract an unruly audience. Our traditional
analysis rejects such a priori categorical judgments based
on the content of speech, Police Department of Chicago
v. Mosley, 408 U.S. 92, 100-101, 92 S.Ct. 2286,
2292-2293, 33 L.Ed.2d 212 (1972), reqmrmg
governments to regulate based on actual congestion,
visual clutter, or violence rather than based on predictions
that speech with a certain content will induce those
effects. The Renton analysis, however, creates a possible
avenue for governmental censorship whenever censors
can concoct "secondary" rationalizations for regulating
the content of political speech.
Moreover, the Renton analysis provides none of the clear
lines or sanctuaries the First Amendment demands. The
traditional approach sets forth a bright-line rule: any
restriction on speech, the application of which turns on
the content *336 of the speech, is a content-based
restriction regardless of the motivation that lies behind it.
That, to my mind, has always been implicit in the fact that
we term the test a "content-based" test rather than a
"motivation-based" test. The traditional rule thus provides
clear guidance. Governments can ascertain the scope of
impermissible regulation. Individuals can ascertain the
scope of their constitutional protection. The Renton
analysis, in contrast, plunges courts into the morass of
legislative motive, a notoriously hazardous and
indeterminate inquiry, particularly where, as under the
Renton approach, the posited purpose flies in the face of
plain statutory language. See, ** 1172 e.g., United States
v. O'Brien, 391 U.S. 367, 383-384, 88 S.Ct. 1673,
1682-1683, 20 L.Ed.2d 672 (1968). And even where the
motivational inquiry can be resolved, the Renton approach
saddles courts with a fuzzy distinction between the
secondary and direct effects of speech, a distinction that is
likely to prove just as unworkable as other direct/indirect
distinctions in constitutional jurisprudence have proved.
Compare, e.g., Complete Auto Transit, Inc. v. Brady, 430
U.S. 274, 97 S.Ct. 1076, 51 L.Ed.2d 326 (1977)
(criticizing and wisely rejecting the distinction between
direct and indirect taxation of interstate commerce); L.
Tribe, American Constitutional Law § 6-4, p. 408 (2d ed.
1988) (noting that the Court abandoned a similar
distinction between direct and indirect regulation of
interstate commerce).
This indeterminacy is hardly Renton 's worst flaw, for the
root problem with the Renton analysis is that it relies on
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the dubious proposition that a statute which on its face
discriminates based on the content of speech aims not at
content but at some secondary effect that does not itself
affect the operation of the statute. But the inherently
ill-defined nature of the Renton analysis certainly
exacerbates the risk that many laws designed to suppress
disfavored speech will go undetected. Although an
inquiry into motive is sometimes a useful supplement, the
best protection against governmental attempts to squelch
opposition has never lain in our ability to assess the purity
of legislative motive but rather in the requirement *337
that the government act through content-neutral means
that restrict expression the government favors as well as
expression it disfavors. In Justice Jackson's felicitous
words of nearly 40 years ago: "Courts can take no better
measure to assure that laws will be just than to require
that laws be equal in operation." Railway Express Agency,
Inc. v. New York, 336 U.S. 106, 113, 69 S.Ct. 463, 467,
93 L.Ed. 533 (1949) (concurring opinion). Moreover,
even if we could be confident about our' ability to
determine that a content-based law was intended to aim at
the "secondary effects" of certain types of speech, such a
law would still offend fundamental free speech interests
by denying speakers the equal right to engage in speech
and by denying listeners the right to an undistorted
debate. These rights arc al I the more precious when thr.
speech subject to unequal treatment is political speech and
the debate being distorted is a political debate. And the
dangers, the uncertainties, and the damage to free and
equal debate caused by the Renton analysis are all the
more regrettable given the unlikelihood of any legitimate
governmental interest in a content-based restriction on
speech (especially political speech) and the ample
for
advancing
alternatives
governments
have
content-neutral goals through content-neutral regulation.
At least in Renton there was a plausible argument that the
secondary effect sought to be regulated-the social decay
of neighborhoods-could not be directly regulated in the
way that congestion, visual clutter, or violence can be.
But absent a demonstrable showing of that type of
necessity, it is hard to see how a convincing argument
could ever be made that a content-based regulation does
not aim at content. Nor can I conceive of any situation
where a plausible argument could be made that regulating
the content of political speech is necessary to regulate
content-neutral secondary effects.
Until today, the Renton analysis, however unwise, had at
least never been applied to political speech. Renton itself
seemed to confine its application to "businesses that
purvey *338 sexually explicit materials." 475 U.S., at 49,
and n. 2, 106 S.Ct., at 929, and n. 2. Indeed, the same day
that we decided Renton, three of the Justices who joined it
reiterated the traditional test in Pacific Gas & Electric Co.
WES TL.AW

v. Public Utilities Comm 'n, 475 U.S. 1, 20, 106 S.Ct. 903,

89 L.Ed.2d 1 (1986) (plurality opinion of Powell, J.)
("For a time, place, or manner regulation to be valid, it
must be neutral as to the content of the speech to be
regulated"). See also Widmar v. Vincent, 454 U.S. 263,
102 S.Ct. 269, 70 L.Ed.2d 440 (1981) (evaluating a
prohibition **1173 on the religious use of university
buildings under the strict scrutiny applicable to content
based regulations even though the prohibition was aimed
at avoiding perceived Establishment Clause problems, a
secondary effect of the speech).' True, today's application
of the Renton analysis to political speech is dictum: the
challenged statute would be treated as content-based
under either Renton or the traditional approach, and the
opinion could easily have stated simply that we need not
reach the issue whether Renton applies to political speech
because even under Renton the law constitutes a
content-based restriction. It is nonetheless ominous
dictum, for it could set the Court on a road that will lead
to the evisceration of First Amendment freedoms. I can
only hope that, when the Court is actirnlly presented with
a case involving a content-based regulation of political
speech that allegedly aims at so-called secondary effects
of that speech, the Court will recognize and avoid the
pitfalls of the Renton approach.

Chief Justice REHNQUIST, with whom Justices WHITE
and BLACKMUN join, concurring in part and dissenting
in part.
For the reasons stated by Judge Bork in his majority
opinion below, I would uphold that portion of§ 22-1115
of the District of Columbia Code that prohibits the display
of any sign within 500 feet of a foreign embassy if that
sign tends to *339 bring that foreign government into
"public odium" or "public disrepute." However, I agree
with Justice O'CONNOR that § 22-1115' s congregation
clause is not unconstitutional and that the exemption for
labor picketing does not violate the Equal Protection
Clause, so I join in Parts III and IV of the majority
opinion.

All Citations

485 U.S. 312, 108 S.Ct. 1157, 99 L.Ed.2d 333, 56 USLW
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Footnotes
The syllabus constitutes no part of the opinion of the Court, but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed.
499.
And, as suggested above, strong arguments exist for, at a minimum, confining the Renton analysis to situations where
the secondary effects sought to be regulated are not amenable to direct regulation .
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feet of any residential zone, single or
multiple-family dwelling, church, park or school
was properly analyzed as a form of time, place
and manner regulation of speech. U.S.C.A.
Const.Amend. 1.
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I

A zoning ordinance that prohibited adult motion
picture theaters from locating within 1,000 feet
of any residential zone, single or multiple-family
dwelling, church, park or school was a valid
governmental response to the serious problems
created by adult theaters and satisfied the
dictates of the First Amendment. U.S.C.A.
Const.Amend. l.

Decided Feb. 25, 1986.
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Rehearing Denied April 21, 1986.

I

See 475 U.S. 1132, 106 S.Ct. 1663.
Suit was brought challenging the constitutionality of a
zoning ordinance which prohibited adult motion picture
theaters from locating within 1,000 feet of any residential
zone, single or multiple-family dwelling, church, park or
school. The United States District Court for the Western
District of Washington ruled in favor of the city. The
Court of Appeals for the Ninth Circuit, 748 F.2d 527,
reversed and remanded for reconsideration, and the city
appealed. The Supreme Court, Justice Rehnquist, held
that the ordinance was a valid governmental response to
the serious problems created by adult theaters and
satisfied the dictates of the First Amendment.
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Zoning and land use
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Constitutional Law
Theaters in general
The First Amendment does not require a city,
before enacting an adult theater zoning
ordinance, to conduct new studies or produce
evidence independent of that already generated
by other cities, so long as whatever the evidence
the city relies upon is reasonably believed to be
relevant to the problem that the city addresses.
U.S.C.A. Const.Amend. l.

Reversed.
Justice Blackmun concurred in the result.
Justice Brennan filed a dissenting opinion in which
Justice Marshall joined.
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City ordinance that prohibited adult motion
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Zoning and Planning
Sexually-oriented businesses; nudity
Cities may regulate adult theaters by dispersing
them or by effectively concentrating them.
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*41 Syllabus'
Respondents purchased two theaters in Renton,
Washington, with the intention of exhibiting adult films
and, at about the same time, filed suit in Federal District
Court, seeking injunctive relief and a declaratory
judgment that the First and Fourteenth Amendments were
violated by a city ordinance that prohibits adult motion
picture theaters from locating within 1,000 feet of any
residential zone, single- or multiple-family dwelling,
church, park, or school. The District Court ultimately
entered summary judgment in the city's favor, holding
that the ordinance did not violate the First Amendment.
The Court of Appeals reversed, holding that the ordinance
constituted a substantial restriction on First Amendment
interests, and remanded the case for reconsideration as to
whether the city had substantial governmental interests to
support the ordinance.

Held: The ordinance is a valid governmental response to
the serious problems created hy adult theaters and
satisfies the dictates of the First Amendment. Cf. **925
Young v. American Mini Theatres, Inc., 427 U.S. 50, 96
S.Ct. 2440, 49 L.Ed.2d 310. Pp. 928-933.
(a) Since the ordinance does not ban adult theaters
altogether, it is properly analyzed as a form of time, place,
and manner regulation. "Content-neutral" time, place, and
manner regulations are acceptable so long as they are
designed to serve a substantial governmental interest and
do not unreasonably limit alternative avenues of
communication. Pp. 928 929.
(b) The District Court found that the Renton City
Council's "predominate" concerns were with the
secondary effects of adult theaters on the surrounding
community, not with the content of adult films
themselves. This finding is more than adequate to
establish that the city's pursuit of its zoning interests was
unrelated to the suppression of free expression, and thus
the ordinance is a "content-neutral" speech regulation. Pp.
928-930.
(c) The Renton ordinance is designed to serve a
substantial governmental interest while allowing for
reasonable alternative avenues of communication. A
city's interest in attempting to preserve the quality of
urban life, as here, must be accorded high respect.
Although the ordinance was enacted without the benefit
of studies specifically relating to *42 Renton's particular
1/r;E

r~'N

problems, Renton was entitled to rely on the experiences
of, and studies produced by, the nearby city of Seattle and
other cities. Nor was there any constitutional defect in the
method chosen by Renton to further its substantial
interests. Cities may regulate adult theaters by dispersing
them, or by effectively concentrating them, as in Renton.
Moreover, the ordinance is not "underinclusive" for
failing to regulate other kinds of adult businesses, since
there was no evidence that, at the time the ordinance was
enacted, any other adult business was located in, or was
contemplating moving into, Renton. Pp. 930-932.
(d) As required by the First Amendment, the ordinance
of
allows
for
reasonable
alternative
avenues
communication. Although respondents argue that in
general there are no "commercially viable" adult theater
sites within the limited area of land left open for such
theaters by the ordinance, the fact that respondents must
fend for themselves in the real estate market, on an equal
footing with other prospective purchasers and lessees,
does not give rise to a violation of the First Amendment,
which does not compel the Government to ensure that
adult theaters, or any other kinds of speech-related
businesses, will be able to obtain sites at bargain prices. P.
932.
748 F.2d 527 (CA9 1984), reversed.
REHNQUIST, J., delivered the opinion of the Court, in
which BURGER, C.J., and WHITE, POWELL,
STEVENS, and O'CONNOR, JJ., joined. BLACKMUN,
J., concurred in the result. BRENNAN, J., filed a
dissenting opinion, in which MARSHALL, J., joined,
post, p.-.
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Opinion

*43 Justice REHNQUIST delivered the opinion of the
Court.
This case involves a constitutional challenge to a zoning
ordinance, enacted by appellant city of Renton,
Washington, that prohibits adult motion picture theaters
from locating within 1,000 feet of any residential zone,
single- or multiple-family dwelling, church, park, or
school. Appellees, Playtime Theatres, Inc., and Sea-First
Properties, Inc., filed an action in the United States
District Court for the Western District of Washington
seeking a declaratory judgment that the Renton ordinance
violated the First and Fourteenth Amendments and a
permanent injunction against its enforcement. The District
Court ruled in favor of Renton and denied the permanent
injunction, but the Court of Appeals for the Ninth Circuit
reversed and remanded for reconsideration. 748 F.2d 527
(1984). We noted probable jurisdiction, **927 471 U.S.
1013, 105 S.Ct. 2015, 85 L.Ed.2d 297 (1985), and now
reverse the judgment of the Ninth Circuit.'

*44 In May 1980, the Mayor of Renton, a city of
approximately 32,000 people located just south of Seattle,
suggested to the Renton City Council that it consider the
advisability of enacting zoning legislation dealing with
adult entertainment uses. No such uses existed in the city
at that time. Upon the Mayor's suggestion, the City
Council referred the matter to the city's Planning and
Development Committee. The Committee held public
hearings, reviewed the experiences of Seattle and other
cities, and received a report from the City Attorney's
Office advising as to developments in other cities. The
City Council, meanwhile, adopted Resolution No. 2368,
which imposed a moratorium on the licensing of "any
business ... which ... has as its primary purpose the
selling, renting or showing of sexually explicit materials."
App. 43. The resolution contained a clause explaining that
such businesses "would have a severe impact upon
'/oil·', f I l''N

surrounding businesses and residences." Id., at 42.
In April 1981, acting on the basis of the Planning and
Development Committee' s recommendation, the City
Council enacted Ordinance No. 3526. The ordinance
prohibited any "adult motion picture theater" from
locating within 1,000 feet of any residential zone, singleor multiple-family dwelling, church, or park, and within
one mile of any school. App. to Juris. Statement 79a. The
term "adult motion picture theater" was defined as "[a]n
enclosed building used for presenting motion picture
films, video cassettes, cable television, or any other such
visual media, distinguished or characteri[zed] by an
emphasis on matter depicting, describing or relating to
'specified sexual activities' or 'specified anatomical
areas' ... for observation by patrons therein." Id., at 78a.

*45 In early 1982, respondents acquired two existing
theaters in downtown Renton, with the intention of using
them to exhibit feature-length adult films. The theaters
were located within the area proscribed by Ordinance No.
3526. At about the same time, respondents filed the
previously mentioned lawsuit challenging the ordinance
on First and Fourteenth Amendment grounds, and seeking
declaratory and injunctive relief. While the federal action
was pending, the City Council amended the ordinance in
several respects, adding a statement of reasons for its
enactment and reducing the minimum distance from any
school to 1,000 feet.
In November 1982, the Federal Magistrate to whom
respondents' action had been referred recommended the
entry of a preliminary injunction against enforcement of
the Renton ordinance and the denial of Renton's motions
to dismiss and for summary judgment. The District Court
adopted the Magistrate's recommendations and entered
the preliminary injunction, and respondents began
showing adult films at their two theaters in Renton.
Shortly thereafter, the parties agreed to submit the case
for a final decision on whether a permanent **928
injunction should issue on the basis of the record as
already developed.
The District Court then vacated the preliminary
injunction, denied respondents' requested permanent
injunction, and entered summary judgment in favor of
Renton. The court found that the Renton ordinance did
not substantially restrict First Amendment interests, that
Renton was not required to show specific adverse impact
on Renton from the operation of adult theaters but could
rely on the experiences of other cities, that the purposes of
the ordinance were unrelated to the suppression of speech,
and that the restrictions on speech imposed by the
ordinance were no greater than necessary to further the
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governmental interests involved. Relying on Young v.
American Mini Theatres, Inc., 427 U.S. 50, 96 S.Ct. 2440,
49 L.Ed.2d 310 (1976), and United States v. 0 'Brien, 39 I
U.S. 367, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968), the court
held that the Renton ordinance did not violate the First
Amendment.

*46 The Court of Appeals for the Ninth Circuit reversed.
The Court of Appeals first concluded, contrary to the
finding of the District Court, that the Renton ordinance
constituted a substantial restriction on First Amendment
interests. Then, using the standards set forth in United
States v. 0 'Brien, supra, the Court of Appeals held that
Renton had improperly relied on the experiences of other
cities in lieu of evidence about the effects of adult theaters
on Renton, that Renton had thus failed to establish
adequately the existence of a substantial governmental
interest in support of its ordinance, and that in any event
Renton's asserled interesls had nol been shown to be
unrelated to the suppression of expression. The Court of
Appeals remanded the case to the District Court for
reconsideration ofRenton's asserted interests.
In our view, the resolution of this case is largely dictated
by our decision in Young v. American Mini Theatres, Inc.,
supru. Then::, allhuuglt live Members uf lite Cuurl did tlul
agree on a single rationale for the decision, we held that
the city of Detroit's zoning ordinance, which prohibited
localing an adull thealer within 1,000 feet of any lwo
other "regulated uses" or within 500 feet of any
residential zone, did not violate the First and Fourteenth
Amendments. id., 427 U.S., at 72-73, 96 S.Ct., at 2453
(plurality opinion of STEVENS, J., joined by BURGER,
C.J., and WHITE and REHNQUIST, JJ.); id., at 84, 96
S.Ct., at 2459 (POWELL, J., concurring). The Renton
ordinance, like the one in American Mini Theatres, does
not ban adult theaters altogether, but merely provides that
such theaters may not be located within 1,000 feet of any
residential zone, single- or multiple-family dwelling,
church, park, or school. The ordinance is therefore
properly analyzed as a form of time, place, and manner
regulation. Id., at 63, and n. 18, 96 S.Ct., at 2448 and n.
18; id., at 78-79, 96 S.Ct., at 2456 (POWELL, J.,
concurring).

the other hand, so-called "content-neutral" time, place,
and manner regulations are acceptable so long as they are
designed to serve a substantial governmental interest and
do not unreasonably limit alternative avenues of
communication. See Clark v. Community for Creative
Non-Violence, 468 U.S. 288, 293, 104 S.Ct. 3065, 3069,
82 L.Ed.2d 221 (1984); City Council of Los Angeles v.
Taxpayers for Vincent, 466 U.S. 789, 807, 104 S.Ct.
2118, 2130, 80 L.Ed.2d 772 (1984); Heffron v.
International Society for Krishna Consciousness, Inc.,
452 U.S. 640, 647-648, 101 S.Ct. 2559, 2563-2564, 69
L.Ed.2d 298 ( 1981 ).

**929 At first glance, the Renton ordinance, like the
ordinance in American Mini Theatres, does not appear to
fit neatly into either the "content-based" or the
"content-neutral" category. To be sure, the ordinance
treats theaters that specialize in adult films differently
from olher kinds of lhealers. Neverlheless, as lhe Dislricl
Court concluded, the Renton ordinance is aimed not at the
content of the films shown at "adult motion picture
theatres," but rather at the secondary effects of such
theaters on the surrounding community. The District
Court found that the City Council's "predominate
concerns" were with the secondary effects of adult
lltealers, and 11ul w ilh lite cu11le11l uf adull lilms
themselves. App. to Juris. Statement 3 la (emphasis
added). But the Court of Appeals, relying on its decision
in Tovar v. Billmeyer, 721 F.2d 1260, 1266 (CA9 1983),
held that this was not enough to sustain the ordinance.
According to the Court of Appeals, if"a motivating factor
" in enacting the ordinance was to restrict respondents'
exercise of First Amendment rights the ordinance would
be invalid, apparently no matter how small a part this
motivating factor may have played in the City Council's
decision. 748 F.2d, at 537 (emphasis in original). This
view of the law was rejecled in United Stutes v. 0 'Brien,
391 U.S., at 382-386, 88 S.Ct., at 1681-1684, the very
case that the Court of Appeals said it was applying:
*48 "It is a familiar principle of constitutional law that
this Court will not strike down an otherwise
constitutional statute on the basis of an alleged illicit
legislative motive ....

111 Describing the ordinance as a time, place, and manner

regulation is, of course, only the first step in our inquiry.
This Court has long held that regulations enacted for the
*47 purpose of restraining speech on the basis of its
content presumptively violate the First Amendment. See
Carey v. Brown, 447 U.S. 455, 462-463, and n. 7, 100
S.Ct. 2286, 2291, and n. 7, 65 L.Ed.2d 263 (1980); Police
Dept. of Chicago v. Mosley, 408 U.S. 92, 95, 98-99, 92
S.Ct. 2286, 2289, 2291-2292, 33 L.Ed.2d 212 (1972). On
;I

" What motivates one legislator to make a speech
about a statute is not necessarily what motivates scores
of others to enact it, and the stakes are sufficiently high
for us to eschew guesswork." Id., at 383-384, 88 S.Ct.,
at 1683.
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The District Court's finding as to "predominate" intent,
left undisturbed by the Court of Appeals, is more than
adequate to establish that the city's pursuit of its zoning
interests here was unrelated to the suppression of free
expression. The ordinance by its terms is designed to
prevent crime, protect the city's retail trade, maintain
property values, and generally "protec[t] and preserv[e]
the quality of [the city's] neighborhoods, commercial
districts, and the quality of urban life," not to suppress the
expression of unpopular views. See App. to Juris.
Statement 90a. As Justice POWELL observed in
American Mini Theatres, "[i]f [the city] had been
concerned with restricting the message purveyed by adult
theaters, it would have tried to close them or restrict their
number rather than circumscribe their choice as to
location." 427 U.S., at 82, n. 4, 96 S.Ct., at 2458, n. 4.
In short, the Renton ordinance is completely consistent
with our definition of "content-neutral" speech
regulations as those that "are justified without reference to
the content of the regulated speech." Virginia Pharmacy
Board v. Virginia Citizens Consumer Council, Inc., 425
U.S. 748, 771, 96 S.Ct. 1817, 1830, 48 L.Ed.2d 346
( 1976) (emphasis added); Community for Creative
Non-Violence, supra, 468 U.S., at 293, 104 S.Ct., at 3069;
International Society for Krishna Consciousness, supra,
452 U.S., at 648, I 0 I S.Ct., at 2564. The ordinance does
not contravene the fundamental principle that underlies
our concern about "content-based" speech regulations:
that "government may not grant the use of a forum to
people whose views it finds acceptable, but deny use to
those wishing to express *49 less favored or more
controversial views." Mosley, supra, 408 U.S., at 95-96,
92 S.Ct., at 2289-2290.
It was with this understanding in mind that, in American
Mini Theatres, a majority of this Court decided that, at
least with respect to businesses that purvey sexually
explicit materials,' zoning ordinances designed **930 to
combat the undesirable secondary effects of such
businesses are to be reviewed under the standards
applicable to "content-neutral" time, place, and manner
regulations. Justice STEVENS, writing for the plurality,
concluded that the city of Detroit was entitled to draw a
distinction between adult theaters and other kinds of
theaters "without violating the government's paramount
obligation of neutrality in its regulation of protected
communication," 427 U.S., at 70, 96 S.Ct., at 2452,
noting that "[i]t is th [e] secondary effect which these
zoning ordinances attempt to avoid, not the dissemination
of 'offensive' speech," id., at 71, n. 34, 96 S.Ct., at 2453,
n. 34. Justice POWELL, in concurrence, elaborated:

wt•; 1 u,w

"[The] dissent misconceives the issue in this case by
insisting that it involves an impermissible time, place,
and manner restriction based on the content of
expression. It involves nothing of the kind. We have
here merely a decision by the city to treat certain movie
theaters differently because they have markedly
different effects upon their surroundings .... Moreover,
even if this were a case involving a special
governmental response to the content of one type of
movie, it is possible that the result would be supported
by a line of cases recognizing that the government can
tailor its reaction to different types of speech according
to the degree to which its special and overriding
interests are implicated. *50 See, e.g., Tinker v. Des
Moines School Dist., 393 U.S. 503, 509-511 [89 S.Ct.
733, 737-739, 21 L.Ed.2d 731] (1969); Procunier v.
Martinez, 416 U.S. 396, 413-414 [94 S.Ct. 1800, 1811,
40 L.Ed.2d 224] (1974); Greer v. Spock, 424 U.S. 828,
842-844 [96 S.Ct. 1211, 1219-1220, 47 L.Ed.2d 505]
( 1976) (POWELL, J., concurring); cf. CSC v. Letter
Carriers, 413 U.S. 548 [93 S.Ct. 2880, 37 L.Ed.2d 796]
(1973)." Id., at 82, n. 6, 96 S.ct., at 2458, n. 6.
121 The appropriate inquiry in this case, then, is whether
the Renton ordinance is designed to serve a substantial
governmental interest and allows for reasonable
alternative avenues of communication. See Community
for Creative Non-Violence, 468 U.S., at 293, 104 S.Ct., at
3069; International Society for Krishna Consciousness,
452 U.S., at 649, 654, IOI S.ct., at 2564, 2567. It is clear
that the ordinance meets such a standard. As a majority of
this Court recognized in American Mini Theatres, a city's
"interest in attempting to preserve the quality of urban life
is one that must be accorded high respect." 427 U.S., at
71, 96 S.Ct., at 2453 (plurality opinion); see id., at 80, 96
S.Ct., at 2457 (POWELL, J., concurring) ("Nor is there
doubt that the interests furthered by this ordinance are
both important and substantial"). Exactly the same vital
governmental interests are at stake here.
The Court of Appeals ruled, however, that because the
Renton ordinance was enacted without the benefit of
studies specifically relating to "the particular problems or
needs of Renton," the city's justifications for the
ordinance were "conclusory and speculative." 748 F.2d, at
537. We think the Court of Appeals imposed on the city
an unnecessarily rigid burden of proof. The record in this
case reveals that Renton relied heavily on the experience
of, and studies produced by, the city of Seattle. In Seattle,
as in Renton, the adult theater zoning ordinance was
aimed at preventing the secondary effects caused by the
presence of even one such theater in a given
neighborhood. See Northend Cinema, Inc. v. Seattle, 90
Wash.2d 709, 585 P.2d 1153 (1978). The opinion of the
Supreme Court of Washington in Northend Cinema,
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which *51 was before the Renton City Council when it
enacted the ordinance in question here, described Seattle's
experience as follows:
"The amendments to the City's zoning code which are
al issue here are the **931 culmination of a long period
of study and discussion of the problems of adult movie
theaters in residential areas of the City .... [T]he City's
Department of Community Development made a study
of the need for zoning controls of adult theaters .... The
study analyzed the
City's zoning scheme,
comprehensive plan, and land uses around existing
adult motion picture theaters .... " Id., at 711, 585 P.2d,
at 1155.
"[T]he [trial] court heard extensive testimony regarding
the history and purpose of these ordinances. It heard
expert testimony on the adverse effects of the presence
of adult motion picture theaters on neighborhood
children and community improvement efforts. The
court's detailed findings, which include a finding that
the location of adult theaters has a harmful effect on the
area and contribute to neighborhood blight, are
supported by substantial evidence in the record." Id., at
713, 585 P.2d, at 1156.
"The record is replete with testimony regarding the
effects of adult movie theater locations on residential
neighborhoods." Id., at 719, 585 P.2d, at 1159.
3

1 1 We hold that Renton was entitled to rely on the

experiences of Seattle and other cities, and in particular
on the "detailed findings" summarized in the Washington
Supreme Court's Northend Cinema opinion, in enacting
its adult theater zoning ordinance. The First Amendment
does not require a city, before enacting such an ordinance,
to conduct new studies or produce evidence independent
of that already generated by other cities, so long as
whatever evidence the city relies upon is reasonably
believed to be relevant to the *52 problem that the city
addresses. That was the case here. Nor is our holding
affected by the fact that Seattle ultimately chose a
different method of adult theater zoning than that chosen
by Renton, since Seattle's choice of a different remedy to
combat the secondary effects of adult theaters does not
call into question either Seattle's identification of those
secondary effects or the relevance of Seattle's experience
to Renton.

separated rather than concentrated in the same areas ....
[T]he city must be allowed a reasonable opportunity to
experiment with solutions to admittedly serious
problems." American Mini Theatres, 427 U.S., at 71, 96
S.Ct., at 2453 (plurality opinion). Moreover, the Renton
ordinance is "narrowly tailored" to affect only that
category of theaters shown to produce the unwanted
secondary effects, thus avoiding the flaw that proved fatal
to the regulations in Schad v. Mount Ephraim, 452 U.S.
61, 101 S.Ct. 2176, 68 L.Ed.2d 671 (1981 ), and Erznoznik
v. City of Jacksonville, 422 U.S. 205, 95 S.Ct. 2268, 45
L.Ed.2d 125 (1975).
Respondents contend that the Renton ordinance is
"under-inclusive," in that it fails to regulate other kinds of
adult businesses that are likely to produce secondary
effects similar to those produced by adult theaters. On this
record the contention must fail. There is no evidence that,
at the time the Renton ordinance was enacted, any other
adult business was located in, or was contemplating
moving into, Renton. In fact, Resolution No. 2368,
enacted in October 1980, states that "the City of Renton
does not, at the present time, have any business whose
primary purpose is the sale, rental, or showing of sexually
explicit materials." App. 42. That Renton chose first to
address the potential problems created *~3 by one
particular kind of adult business in no way suggests that
the city has "singled out" adult theaters for discriminatory
treatment. We simply have no basis on **932 this record
for assuming that Renton will not, in the future, amend its
ordinance to include other kinds of adult businesses that
have been shown to produce the same kinds of secondary
effects as adult theaters. See Williamson v. Lee Optical
Inc., 348 U.S. 483, 488-489, 75 S.Ct. 461, 464-465, 99
L.Ed. 563 (1955).
Finally, turning to the question whether the Renton
ordinance allows for reasonable alternative avenues of
communication, we note that the ordinance leaves some
520 acres, or more than five percent of the entire land area
of Renton, open to use as adult theater sites. The District
Court found, and the Court of Appeals did not dispute the
finding, that the 520 acres of land consists of "[a]mple,
accessible real estate," including "acreage in all stages of
development from raw land to developed, industrial,
warehouse, office, and shopping space that is
criss-crossed by freeways, highways, and roads." App. to
Juris. Statement 28a.

4

1 We also find no constitutional defect in the method
chosen by Renton to further its substantial interests. Cities
may regulate adult theaters by dispersing them, as in
Detroit, or by effectively concentrating them, as in
Renton. "It is not our function to appraise the wisdom of
[the city's] decision to require adult theaters to be

!

'Nt .. ··, r1. p,'h'

Respondents argue, however, that some of the land in
question is already occupied by existing businesses, that
"practically none" of the undeveloped land is currently for
sale or lease, and that in general there are no
"commercially viable" adult theater sites within the 520
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acres left open by the Renton ordinance. Brief for
Appellees 34-37. The Court of Appeals accepted these
arguments,' concluded that *54 the 520 acres was not
truly "available" land, and therefore held that the Renton
ordinance "would result in a substantial restriction" on
speech. 748 F.2d, at 534.
We disagree with both the reasoning and the conclusion
of the Court of Appeals. That respondents must fend for
themselves in the real estate market, on an equal footing
with other prospective purchasers and lessees, does not
give rise to a First Amendment violation. And although
we have cautioned against the enactment of zoning
regulations that have "the effect of suppressing, or greatly
restricting access to, lawful speech," American Mini
Theatres, 427 U.S., at 71, n. 35, 96 S.Ct., at 2453, n. 35
(plurality opinion), we have never suggested that the First
Amendment compels the Government to ensure that adult
theaters, or any other kinds of speech-related businesses
for that matter, will be able to obtain sites at bargain
prices. See id., at 78, 96 S.Ct., at 2456 (POWELL, J.,
concurring) ("The inquiry for First Amendment purposes
is not concerned with economic impact"). In our view, the
First Amendment requires only that Renton refrain from
effectively denying respondents a reasonable opportunity
to open and operate an adult theater within the city, and
the ordinance before us easily meets this requirement.
In sum, we find that the Renton ordinance represents a
valid governmental response to the "admittedly serious
problems" created by adult theaters. See id., at 71, 96
S.Ct., at 2453 (plurality opinion). Renton has not used
"the power to zone as a pretext for suppressing
expression," id., at 84, 96 S.Ct., at 2459 (POWELL, J.,
concurring), but rather has sought to make some areas
available for adult theaters and their patrons, while at the
same time preserving the quality of life in the community
at large by preventing those theaters from locating in
other areas. This, after all, is the essence of zoning. Here,
as in American Mini Theatres, the city has enacted a
zoning ordinance that meets these goals while also
satisfying the dictates of the *55 **933 First
Amendment.' The judgment of the Court of Appeals is
therefore

Reversed.

Justice BLACKMUN concurs in the result.

'N:: <, l t;,'vV

Justice BRENNAN, with whom Justice MARSHALL
joins, dissenting.
Renton's zoning ordinance selectively imposes limitations
on the location of a movie theater based exclusively on
the content of the films shown there. The constitutionality
of the ordinance is therefore not correctly analyzed under
standards applied to content-neutral time, place, and
manner restrictions. But even assuming that the ordinance
may fairly be characterized as content neutral, it is plainly
unconstitutional under the standards established by the
decisions of this Court. Although the Court's analysis is
limited to *56 cases involving "businesses that purvey
sexually explicit materials," ante, at 929, and n. 2, and
thus does not affect our holdings in cases involving state
regulation of other kinds of speech, I dissent.

"[A] constitutionally permissible time, place, or manner
restriction may not be based upon either the content or
subject matter of speech." Consolidated Edison Co. v.
Public Service Comm 'n of N. Y., 447 U.S. 530, 536, 100
S.Ct. 2326, 2332, 65 L.Ed.2d 319 (1980). The Court
asserts that the ordinance is "aimed not at the content of
the films shown at 'adult motion picture theatres,' but
rather at the secondary effects of such theaters on the
surrounding community," ante, at 929 (emphasis in
original), and thus is simply a time, place, and manner
regulation.' This analysis is misguided.
The fact that adult movie theaters may cause harmful
"secondary" land-use effects may arguably give Renton a
compelling **934 reason to regulate such establishments;
it does not mean, however, that such regulations are
content neutral. *57 Because the ordinance imposes
special restrictions on certain kinds of speech on the basis
of content, I cannot simply accept, as the Court does,
Renton's claim that the ordinance was not designed to
suppress the content of adult movies. "[W]hen regulation
is based on the content of speech, governmental action
must be scrutinized more carefully to ensure that
communication has not been prohibited 'merely because
public officials disapprove the speaker's views.' "
Consolidated Edison Co., supra, at 536, 100 S.Ct., at
2332 (quoting Niemotko v. Maryland, 340 U.S. 268, 282,
71 S.Ct. 325, 333, 95 L.Ed. 267 (1951) (Frankfurter, J.,
concurring in result)). "[B]efore deferring to [Renton's]
judgment, [we] must be convinced that the city is
seriously
and
comprehensively
addressing"
secondary-land use effects associated with adult movie
theaters. Metromedia, Inc. v. San Diego, 453 U.S. 490,
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531 , IOI S.ct. 2882, 2904, 69 L.Ed.2d 800 (1981)
(BRENNAN, J., concurring in judgment). In this case,
both the language of the ordinance and its dubious
legislative history belie the Court' s conclusion that "the
city's pursuit of its zoning interests here was unrelated to
the suppression of free expression." Ante, at 929.

A

The ordinance discriminates on its face against certain
forms of speech based on content. Movie theaters
specializing in "adult motion pictures" may not be located
within 1,000 feet of any residential zone, single- or
multiple-family dwelling, church, park, or school. Other
motion picture theaters, and other forms of "adult
entertainment," such as bars, massage parlors, and adult
bookstores, are not subject to the same restrictions. This
selective treatment strongly suggests that Renton was
interested not in controlling the "secondary effects"
associated with adult businesses, but in discriminating
against adult theaters based on the content of the films
they exhibit. The Court ignores this discriminatory
I ret'll rnenl, declciring lhctl Renton is free "to address the
potential problems created by one particular kind of adult
business," ante, at 931, and to amend the ordinance in the
*58 future to include other adult enterprises. Ante, at 932
(citing Williamson v. Lee Optical Inc., 348 U.S . 483 ,
488-489, 75 S.Ct. 461 , 464-465, 99 L.Ed. 563 (I 955)). 2
However, because of the First Amendment interests at
stake here, this one-step-at-a-time analysis is wholly
inappropriate.

"This Court frequently has upheld underinclusive
classifications on the sound theory that a legislature
may deal with one part of a problem without addressing
all of it. See e.g., Williamson v. Lee Optical Inc., 348
U.S. 483, 488-489, 75 S.Ct. 461 , 464-465, 99 L.Ed.
563 (1955). This presumption of statutory validity,
however, has less force when a classification turns on
the subject matter of expression. '[A]bove all else, the
First Amendment means that government has no power
to restrict expression because of its message, its ideas,
its subject matter, or its content.' Police Dept. of
Chicago v. Mosley, 408 U.S., at 95 [92 S.Ct., at 2290]."
Erznoznik v. City of Jacksonville, 422 U.S. 205, 215, 95
S.Ct. 2268, 2275, 45 L.Ed.2d 125 ( 1975).
In this case, the city has not justified treating adult movie
theaters differently from other adult entertainment
businesses. The ordinance's underinclusiveness is cogent
evidence that it was aimed at the content of the films
shown in adult movie theaters.
'N ["\ 1·1 i\',N

**935 B
Shortly after this lawsuit commenced, the Renton City
Council amended the ordinance, adding a provision
explaining that its intention in adopting the ordinance had
been "to promote the City of Renton's great interest in
protecting and preserving the quality of its
neighborhoods, commercial districts, and the quality of
urban life through effective land *59 use planning." App.
to Juris. Statement 81 a. The amended ordinance also lists
"findings"
concerning adult
certain
conclusory
entertainment land uses that the Council purportedly
relied upon in adopting the ordinance. Id., at 8la-86 a.
The city points to these provisions as evidence that the
ordinance was designed to control the secondary effects
associated with adult movie theaters, rather than to
suppress the content of the films they exhibit. However,
the "legislative history" of the ordinance strongly
suggests otherwise.
Prior to the amendment, there was no indication that the
ordinance was designed to address any "secondary
effects" a single adult theater might create. In addition to
the suspiciously coincidental timing of the amendment,
many of the City Council's "findings" do not relate to
legitimate land-use concerns. As the Court of Appeals
observed, "[b]oth the magistrate and the district court
recognized that many of the stated reasons for the
ordinance were no more than expressions of dislike for
the subject matter." 748 F.2d 527, 537 (CA9 1984). 3 That
some residents may be offended by the content of the
films shown at adult movie theaters cannot form the basis
for state regulation of speech. See Terminiello v. Chicago,
337 U.S. 1, 69 S.Ct. 894, 93 L.Ed. 113 I (1949).
Some of the "findings" added by the City Council do
relate to supposed "secondary effects" associated with
adult movie *60 theaters.' However, the Court cannot, as
it does, merely accept these post hoc statements at face
value. "[T]he presumption of validity that traditionally
attends a local government's exercise of its zoning powers
carries little, if any, weight where the zoning regulation
trenches on rights of expression protected under the First
Amendment." Schad v. Mount Ephraim, 452 U.S. 61 , 77,
101 S.Ct. 2176, 2187, 68 L.Ed.2d 671 (1981)
(BLACKMUN, J., concurring). As the Court of Appeals
concluded, "[t]he record presented by Renton to support
its asserted interest in enacting the zoning ordinance is
very thin." 748 F.2d, at 536.
The amended ordinance
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summarize testimony received by the City Council at
certain public hearings. While none of this testimony was
ever recorded or preserved, a city official reported that
residents had objected to having adult movie theaters
located in their community. However, the official was
unable to recount any testimony as to how adult movie
theaters would specifically affect the schools, churches,
parks, or residences "protected" by the ordinance. See
App. 190-192. The City Council conducted no studies,
and heard no expert testimony, on how the protected uses
would be affected by the presence of an adult movie
theater, and never considered whether residents' concerns
could be met by "restrictions **936 that are less intrusive
on protected forms of expression." Schad, supra, 452
U.S., at 74, 101 S.Ct., at 2186. As a result, any "findings"
regarding "secondary effects" caused by adult movie
theaters, or the need to adopt specific locational
requirements to combat such effects, were not "findings"
at all, but purely speculative conclusions. Such "findings"
were not such as are required to justify the burdens *61
the ordinance imposed upon constitutionally protected
expression.
The Court holds that Renton was entitled to rely on the
experiences of cities like Detroit and Seattle, which had
enacted special zoning regulations for adult entertainment
businesses after studying the adverse effects caused by
such establishments. However, even assuming that
Renton was concerned with the same problems as Seattle
and Detroit, it never actually reviewed any of the studies
conducted by those cities. Renton had no basis for
determining if any of the "findings" made by these cities
were relevant to Renton 's problems or needs.' Moreover,
since Renton ultimately adopted zoning regulations
different from either Detroit or Seattle, these "studies"
provide no basis for assessing the effectiveness of the
particular restrictions adopted under the ordinance.'
Renton cannot merely rely on the general experiences *62
of Seattle or Detroit, for it must ''justify its ordinance in
the context of Renton 's problems-not Seattle's or
Detroit's problems." 748 F.2d, at 536 (emphasis in
original).
In sum, the circumstances here strongly suggest that the
ordinance was designed to suppress expression, even that
constitutionally protected, and thus was not to be
analyzed as a content-neutral time, place, and manner
restriction. The Court allows Renton to conceal its illicit
motives, however, by reliance on the fact that other
communities adopted similar restrictions. The Court's
approach largely immunizes such measures from judicial
scrutiny, since a municipality can readily find other
municipal ordinances to rely upon, thus always
retrospectively justifying special zoning regulations for
'~vr

; I

,1\V'/

adult theaters.' Rather than speculate about Renton' s
motives for adopting such measures, our cases require the
conclusion that the ordinance, like any other
content-based restriction on speech, is constitutional
"only if the [city] can show **937 that [it] is a precisely
drawn means of serving a compelling [governmental]
interest." Consolidated Edison Co. v. Public Service
Comm 'n of N. Y, 447 U.S., at 540, 100 S.Ct., at 2334; see
also Carey v. Brown, 447 U.S. 455, 461-462, 100 S.Ct.
2286, 2290-2291, 65 L.Ed.2d 263 (1980); Police
Department of Chicago v. Mosley, 408 U.S. 92, 99, 92
S.Ct. 2286, 2292, 33 L.Ed.2d 212 (1972). Only this strict
approach can insure that cities will not use their zoning
powers as a pretext for suppressing constitutionally
protected expression.
*63 Applying this standard to the facts of this case, the
ordinance is patently unconstitutional. Renton has not
shown that locating adult movie theaters in proximity to
its churches, schools, parks, and residences will
necessarily result in undesirable "secondary effects," or
that these problems could not be effectively addressed by
less intrusive restrictions.

II

Even assuming that the ordinance should be treated like a
content-neutral time, place, and manner restriction, I
would still find it unconstitutional. "[R]estrictions of this
kind are valid provided ... that they are narrowly tailored
to serve a significant governmental interest, and that they
leave open ample alternative channels for communication
of the information." Clark v. Community for Creative
Non-Violence, 468 U.S. 288, 293, 104 S.Ct. 3065, 3069,
82 L.Ed.2d 221 (1984); Heffron v. International Society
for Krishna Consciousness, Inc., 452 U.S. 640, 648, 10 I
S.Ct. 2559, 2564, 69 L.Ed.2d 298 (1981). In applying this
standard, the Court "fails to subject the alleged interests
of the [city] to the degree of scrutiny required to ensure
that expressive activity protected by the First Amendment
remains free of unnecessary limitations." Community for
Creative Non-Violence, 468 U.S., at 301, 104 S.Ct., at
3073 (MARSHALL, J., dissenting). The Court "evidently
[and wrongly] assumes that the balance struck by
[Renton] officials is deserving of deference so long as it
does not appear to be tainted by content discrimination."
Id., at 315, I 04 S.Ct., at 3080. Under a proper application
of the relevant standards, the ordinance is clearly
unconstitutional.
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A

The Court finds that the ordinance was designed to further
Renton's substantial interest in "preserv[ing] the quality
of urban life." Ante, at 930. As explained above, the
record here is simply insufficient to support this assertion.
The city made no showing as to how uses "protected" by
the ordinance would be affected by the presence of an
adult movie theater. Thus, the Renton ordinance is clearly
distinguishable from *64 the Detroit zoning ordinance
upheld in Young v. American Mini Theatres, Inc., 427
U.S. 50, 96 S.Ct. 2440, 49 L.Ed.2d 310 (1976). The
Detroit ordinance, which was designed to disperse adult
theaters throughout the city, was supported by the
testimony of urban planners and real estate experts
regarding the adverse effects of locating several such
businesses in the same neighborhood. Id., at 55, 96 S.Ct.,
at 2445; see also Northend Cinema, Inc. v. Seattle, 90
Wash.2d 709, 711, 585 P.2d 1153, 1154-1155 (1978),
cert. denied sub nom. Apple Theatre, Inc. v. Seattle, 441
lJ.S. 946, 99 S.Ct. 2166, 60 L.Ed.2d 1048 (1979) (Seattle
zoning ordinance was the "culmination of a long period of
study and discussion"). Here, the Renton Council was
aware only that some residents had complained about
adult movie theaters, and that other localities had adopted
special zoning restrictions for such establishments. These
are not "facts" sufficient to justify the burdens the
ordinance imposed upon constitutionally protected
expression.

B

Finally, the ordinance is invalid because it does not
provide for reasonable alternative avenues of
communication. The District Court found that the
ordinance left 520 acres in Renton available for adult
theater sites, an area comprising about five **938 percent
of the city. However, the Court of Appeals found that
because much of this land was already occupied,
"[l]imiting adult theater uses to these areas is a substantial
restriction on speech." 748 F.2d, at 534. Many "available"
sites are also largely unsuited for use by movie theaters.
See App. 231, 241. Again, these facts serve to distinguish

this case from American Mini Theaters, where there was
no indication that the Detroit zoning ordinance seriously
limited the locations available for adult businesses. See
American Mini Theaters, supra, 427 U.S., at 71, n. 35, 96
S.Ct., at 2453 n. 35 (plurality opinion) ("The situation
would be quite different if the ordinance had the eftect of
... greatly restricting access to ... lawful speech"); see also
Basiardanes v. City of Galveston, 682 F.2d 1203, 1214
(CA5 1982) (ordinance effectively banned adult theaters
*65 by restricting them to " 'the most unattractive,
inaccessible, and inconvenient areas of a city' "); Purple
Onion, Inc. v. Jackson, 511 F.Supp. 1207, 1217 (ND
Ga.1981) (proposed sites for adult entertainment uses
were either "unavailable, unusable, or so inaccessible to
the public that ... they amount to no locations").
Despite the evidence in the record, the Court reasons that
the fact "[t]hat respondents must fend for themselves in
the real estate market, on an equal footing with other
prospective purchasers and lessees, does not give rise to a
First Amendment violation." Ante, at 932. However,
respondents are not on equal footing with other
prospective purchasers and lessees, but must conduct
business under severe restrictions not imposed upon other
establishments. The Court also argues that the First

Amendment does not compel "the government to ensure
that adult theaters, or any other kinds of speech-related
businesses for that matter, will be able to obtain sites at
bargain prices." Ibid However, respondents do not ask
Renton to guarantee \ow-price sites for their businesses,
but seek only a reasonable opportunity to operate adult
theaters in the city. By denying them this opportunity,
Renton can effectively ban a form of protected speech
from its borders. The ordinance "greatly restrict[ s] access
to ... lawful speech," American Mini Theatres, supra, 427
U.S., at 71, n. 35, 96 S.Ct., at 2453, n. 35 (plurality
opinion), and is plainly unconstitutional.

All Citations
475 U.S. 41, 106 S.Ct. 925, 89 L.Ed.2d 29, 54 USLW
4160, 12MediaL.Rep.1721

Footnotes
The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed.
499.
This appeal was taken under 28 U.S.C. § 1254(2), which provides this Court with appellate jurisdiction at the behest of
a party relying on a state statute or local ordinance held unconstitutional by a court of appeals. As we have previously
noted, there is some question whether jurisdiction under§ 1254(2) is available to review a nonfinal judgment. See
\NI.

1
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South Carolina Electric & Gas Co. v. Flemming, 351 U.S. 901, 76 S.Ct. 692, 100 L.Ed. 1439 (1956); Staker v.
O'Connor, 278 U.S. 188, 49 S.Ct. 158, 73 L.Ed. 258 (1929). But see Chicago v. Atchison, T. & S.F. R. Co., 357 U.S.
77, 82-83, 78 S.Ct.1063, 1066-1067, 2L.Ed.2d1174 (1958).
The present appeal seeks review of a judgment remanding the case to the District Court. We need not resolve
whether this appeal is proper under§ 1254(2), however, because in any event we have certiorari jurisdiction under
28 U.S.C. § 2103. As we have previously done in equivalent situations, see El Paso v. Simmons, 379 U.S. 497,
502-503, 85 S.Ct. 577, 580-581 , 13 L.Ed .2d 446 (1965); Doran v. Salem Inn, Inc., 422 U.S. 922, 927, 95 S.Ct.
2561, 2565, 45 L.Ed .2d 648 (1975), we dismiss the appeal and, treating the papers as a petition for certiorari , grant
the writ of certiorari . Henceforth, we shall refer to the parties as "petitioners" and "respondents."
2

See American Mini Theatres, 427 U.S., at 70, 96 S.Ct., at 2452 (plurality opinion) ("(l]t is manifest that society's interest
in protecting this type of expression is of a wholly different, and lesser, magnitude than the interest in untrammeled
political debate .. .").

3

The Court of Appeals' rejection of the District Court's findings on this issue may have stemmed in part from the belief,
expressed elsewhere in the Court of Appeals' opinion , that, under Bose Corp. v. Consumers Union of United States,
Inc., 466 U.S. 485, 104 S.Ct. 1949, 80 L.Ed.2d 502 (1984), appellate courts have a duty to review de novo all mixed
findings of law and fact relevant to the application of First Amendment principles. See 748 F.2d 527, 535 (1984) . We
need not review the correctness of the Court of Appeals' interpretation of Bose Corp., since we determine that, under
any standard of review, the District Court's findings should not have been disturbed .

4

Respondents argue, as an "alternative basis" for affirming the decision of the Court of Appeals, that the Renton
ordinance violates their rights under the Equal Protection Clause of the Fourteenth Amendment. As should be apparent
from our preceding discussion , respondents can fare no better under the Equal Protection Clause than under the First
Amendment itself. See Young v. American Mini Theatres, Inc., 427 U.S., at 63-73, 96 S.Ct. , at 2448-2454.
Respondents also argue that the Renton ordinance is unconstitutionally vague. More particularly, respondents
challenge the ordinance's application to buildings "used" for presenting sexually explicit films, where the term "used"
describes "a continuing course of conduct of exhibiting [sexually explicit films] in a manner which appeals to a
prurient interest." App . to Juris. Statement 96a . We reject respondents' "vagueness" argument for the same reasons
that led us to reject a similar challenge in American Mini Theatres, supra. There, the Detroit ordinance applied to
theaters "used to present material distinguished or characterized by an emphasis on [sexually explicit matter]." Id., at
53, 96 S.Ct., at 2444. We held that "even if there may be some uncertainty about the effect of the ordinances on
other litigants, they are unquestionably applicable to these respondents." Id., at 58-59, 96 S.Ct., at 2446. We also
held that the Detroit ordinance created no "significant deterrent effect" that might justify invocation of the First
Amendment "overbreadth" doctrine. Id., at 59-61, 96 S.Ct., at 2446-2448.
The Court apparently finds comfort in the fact that the ordinance does not "deny use to those wishing to express less
favored or more controversial views." Ante, at 929. However, content-based discrimination is not rendered "any less
odious" because it distinguishes "among entire classes of ideas, rather than among points of view within a particular
class." Lehman v. City of Shaker Heights, 418 U.S. 298, 316, 94 S.Ct. 2714, 2724, 41L.Ed.2d770 (1974) (BRENNAN ,
J. , dissenting); see also Consolidated Edison Co. v. Public Service Comm'n of N. Y., 447 U.S. 530, 537, 100 S.Ct.
2326, 2333, 65 L.Ed .2d 319 (1980) ("The First Amendment's hostility to content-based regulation extends not only to
restrictions on particular viewpoints , but also to prohibition of public discussion of an entire topic") . Moreover, the
Court's conclusion that the restrictions imposed here were viewpoint neutral is patently flawed . "As a practical matter,
the speech suppressed by restrictions such as those involved [here] will almost invariably carry an implicit, if not
explicit, message in favor of more relaxed sexual mores. Such restrictions, in other words , have a potent
viewpoint-differential impact .... To treat such restrictions as viewpoint-neutral seems simply to ignore reality. " Stone,
Restrictions of Speech Because of its Content: The Peculiar Case of Subject-Matter Restrictions , 46 U.Chi.L.Rev. 81 ,
111-112 (1978).

2

The Court also explains that "[t]here is no evidence that, at the time the Renton ordinance was enacted, any other adult
business was located in , or was contemplating moving into, Renton." Ante, at 931 . However, at the time the ordinance
was enacted, there was no evidence that any adult movie theaters were located in, or considering moving to, Renton .
Thus, there was no legitimate reason for the city to treat adult movie theaters differently from other adult businesses.

3

For example, "finding " number 2 states that
"(l]ocation of adult entertainment land uses on the main commercial thoroughfares of the City gives an impression of
legitimacy to, and causes a loss of sensitivity to the adverse effect of pornography upon children, established family
relations, respect for marital relationship and for the sanctity of marriage relations of others, and the concept of
non-aggressive, consensual sexual relations." App . to Juris. Statement 86a.
"Finding" number 6 states that
't·IE: S rt .. AW
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"[l)ocation of adult land uses in close proximity to residential uses, churches, parks, and other public facilities, and
schools, will cause a degradation of the community standard of morality. Pornographic material has a degrading
effect upon the relationship between spouses." Ibid.
4

For example, "finding" number 12 states that
"[l]ocation of adult entertainment land uses in proximity to residential uses, churches, parks and other public facilities,
and schools, may lead to increased levels of criminal activities, including prostitution, rape, incest and assaults in the
vicinity of such adult entertainment land uses." Id., at 83a.

5

As part of the amendment passed after this lawsuit commenced, the City Council added a statement that it had
intended to rely on the Washington Supreme Court's opinion in Northend Cinema, Inc. v. Seattle, 90 Wash .2d 709, 505
P.2d 1153 (1978), cert. denied sub nom. Apple Theatre, Inc. v. Seattle, 441 U.S. 946, 99 S.Ct. 2166, 60 L.Ed.2d 1048
(1979), which upheld Seattle's zoning regulations against constitutional attack. Again, despite the suspicious
coincidental timing of the amendment, the Court holds that "Renton was entitled to rely ... on the 'detailed findings'
summarized in the ... Northend Cinema opinion." Ante, at 931. In Northend Cinema, the court noted that "[t)he record
is replete with testimony regarding the effects of adult movie theater locations on residential neighborhoods." 90
Wash.2d, at 719, 585 P.2d, at 1159. The opinion however, does not explain the evidence it purports to summarize, and
provides no basis for determining whether Seattle's experience is relevant to Renton's.

6

As the Court of Appeals observed:
"Although the Renton ordinance purports to copy Detroit's and Seattle's, it does not solve the same problem in the
same manner. The Detroit ordinance was intended to disperse adult theaters throughout the city so that no one
district would deteriorate due to a concentration of such theaters. The Seattle ordinance, by contrast, was intended
to concentrate the theaters in one place so that the whole city would not bear the effects of them. The Renton
Ordinance is allegedly aimed at protecting certain uses-schools, parks, churches and residential areas-from the
perceived unfavorable effects of an adult theater." 748 F.2d, at 536 (emphasis in original).

7

As one commentator has noted:
"[A]11yo11e with any knowledge of human nature should naturally assume that the decision to adopt almost any
content-based restriction might have been affected by an antipathy on the part of at least some legislators to the
ideas or information being suppressed. The logical assumption, in other words, is not that there is not improper
motivation but, rather, because legislators are only human, that there is a substantial risk that an impermissible
consideration has in fact colored the deliberative process." Stone, supra n. 1, at 106.

End of Document
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Intoxicating Liquors
Regulation

~Legislative

Supreme Court of the United States

State has broad power under Twenty-First
Amendment to regulate time, places and
circumstances under which liquor may be sold.
U.S.C.A.Const. Amend. 21.

NEW YORK STATE LIQUOR AUTHORITY

v.
Dennis BELLANCA, dba The Main Event, et al.
No. 80-813.

I

91 Cases that cite this headnote

June 22, 1981.
Owners of nightclubs, bars and restaurants brought action
in which they sought declaratory judgment that New York
statute prohibiting topless dancing at licensed premises
was unconstitutional and sought injunctive relief. The
Supreme Court, Erie County, Special Term, John H.
Doerr, J., granted plaintiffs summary judgment declaring
statute unconstitutional, and State appealed. The Court of
Appeals, 50 N.Y.2d 524, 429 N.Y.S.2d 616, 407 N.E.2d
460, Wachtler, J., affirmed, and certiorari was granted.
The Supreme Court held that statute was constitutional.
Reversed and remanded.

[31

Intoxicating Liquors.
and Regulation

~Licensing

New York statute prohibiting topless dancing in
establishment licensed by state to serve liquor
was not unconstitutional. N.Y.Alcoholic
Beverage Control Law § l 06, subd. 6a;
U.S.C.A.Const. Amend. 21.
96 Cases that cite this headnote

Justice Marshall concurred in the judgment.
Justice Brennan dissented from summary disposition.
Justice Stevens dissented and filed opinion.

Opinion

Opinion on remand, 54 N.Y.2d 228, 445 N.Y.S.2d 87,
429 N.E.2d 765.

*714 **2600 PER CURIAM.

West Headnotes (3)
111

Intoxicating Liquors
Regulation

~Legislative

State has absolute power under Twenty-First
Amendment to prohibit totally the sale of liquor
within its boundaries. U.S.C.A.Const. Amend.
21.
80 Cases that cite this headnote
WESTLAW

The question presented in this case is the power of a State
to prohibit topless dancing in an establishment licensed by
the State to serve liquor. In 1977, the State of New York
amended its Alcoholic Beverage Control Law to prohibit
nude dancing in establishments licensed by the State to
sell
liquor
for
on-premises
consumption.
N.Y.Alco.Bev.Cont.Law, § 106, subd. 6-a (McKinney
Supp.1980-1981 ). ' The statute *715 does not provide for
criminal penalties, but its violation may cause an
establishment to lose its liquor license.
Respondents, owners of nightclubs, bars, and restaurants
which had for a number of years offered topless dancing,
brought a declaratory judgment action in state court,
alleging that the statute violates the First Amendment of
the United States Constitution insofar as it prohibits all
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topless dancing in all licensed premises. The New York
Supreme Court, 50 N.Y.2d 524, 429 N.Y.S.2d 616, 407
N.E.2d 460, declared the statute unconstitutional, and the
New York Court of Appeals affirmed by a divided vote.
50 N.Y.2d 524, 429 N.Y.S.2d 616, 407 N.E.2d 460. It
reasoned that topless dancing was a form of protected
expression under the First Amendment and that the State
had not demonstrated a need for prohibiting "licensees
from
presenting
nonobscene
topless
dancing
performances to willing customers .... " Td., at 529, 429
N.Y.S.2d, at 619, 407 N.E.2d, at 463. The dissent
contended that the statute was well within the State's
power, conferred by the Twenty-first Amendment, to
regulate the sale of liquor within its boundaries. 2 We
agree with the reasoning of the dissent and now reverse
the decision of the New York Court of Appeals.
1' 1 121 This Court has long recognized that a State has
absolute power under the Twenty-first Amendment to
prohibit totally the sa1e of liquor within its boundaries.
Ziffrin, Inc. v. Reeves, 308 U.S. 132, 138, 60 S.Ct. 163,
167, 84 L.Ed. 128 (1939). It is equally well established
that a State has broad power under the Twenty-first
Amendment to regulate the times, places, and
circumstances under which liquor may be sold. In
California v. LaRue, 409 U.S. 109, 93 S.Ct. 390, J!I
L.Ed.2d 342 ( 1972), we upheld the facial constitutionality
of a statute prohibiting acts of "gross sexuality," including
the display of the genitals and live or filmed performances
of sexual acts, in establishments licensed by the State to
serve *716 liquor. Although we recognized that not all of
the prohibited acts would be found obscene and were
therefore entitled to some measure of First Amendment
protection, we reasoned that the statute was within the
State's broad power under the Twenty-first Amendment
to regulate the sale of liquor.

**2601 In Doran v. Salem Inn, Inc., 422 U.S. 922, 95
S.Ct. 2561, 45 L.Ed.2d 648 (1975), we considered a First
Amendment challenge to a local ordinance which
prohibited females from appearing topless not just in bars,
but "any public place." Though we concluded that the
District Court had not abused its discretion in granting a
preliminary injunction against enforcement of the
ordinance, that decision does not limit our holding in
LaRue. First, because Doran arose in the context of a
preliminary injunction, we limited our standard of review
to whether the District Court abused its discretion in
concluding that plaintiffs were likely to prevail on the
merits of their claim, not whether the ordinance actually
violated the First Amendment. Thus, the decision may not
be considered a "final judicial decision based on the
actual merits of the controversy." University of Texas v.
Camenisch, 451 U.S. 390, 396, 101 S.Ct. 1830, 1834, 68
WESTLAW

L.Ed:2d 175 (1981 ). Second, the ordinance was far
broader than the ordinance involved either in LaRue or
here, since it proscribed conduct at "any public place," a
term that " 'could include the theater, town hall, opera
place, as well as a public market place, street or any place
of assembly, indoors or outdoors.' " 422 U.S., at 933, 95
S.Ct., at 2568 (quoting Salem Inn, Inc. v. Frank, 364
F.Supp. 478, 483 (EDNY 1973)). Here, in contrast, the
State has not attempted to ban topless dancing in "any
puhlic place": As in f,aRue, the statute's prohihition
applies only to establishments which are licensed by the
State to serve liquor. Indeed, we explicitly recognized in
Doran that a more narrowly drawn statute would survive
judicial scrutiny:
"Although the customary 'barroom' type of nude
dancing may involve only the barest minimum of
protected expression, we recognized in *717 California
v. LaRue, 409 U.S. 109, 118 [93 S.Ct. 390, 397, 34
L.Ed.2d 342] (1972), that this form of entertainment
might be entitled to First and Fourteenth Amendment
protection under some circumstances. In LaRue,
however, we concluded that the broad powers of the
States to regulate the sale of liquor, conferred by the
Twenty-first Amendment, outweighed any First
AmP-nrlmP.nf in!P.rnsf in nude 1h111ci11g mu.I flrnl

Cl

SIHle

could therefore ban such dancing as part of its liquor
license control program." 422 U.S., at 932-933, 95
S.Ct., at 2568-2569.
131 Judged by the standards announced in LaRue and
Doran, the statute at issue here is not unconstitutional.
What the New York Legislature has done in this case is
precisely what this Court in Doran has said a State may
do. Pursuant to its power to regulate the sale of liquor
within its boundaries, it has banned topless dancing in
establishments granted a license to serve liquor. The
State's power to ban the sale of alcoholic beverages
entirely includes the lesser power to ban the sale of liquor
on premises where topless dancing occurs.

Respondents nonetheless insist that LaRue is
distinguishable from this case, since the statute there
prohibited acts of "gross sexuality" and was well
supported by legislative findings demonstrating a need for
the rule. They argue that the statute here is
unconstitutional as applied to topless dancing because
there is no legislative finding that topless dancing poses
anywhere near the problem posed by acts of "gross
sexuality." But even if explicit legislative findings were
required to uphold the constitutionality of this statute as
applied to topless dancing, those findings exist in this
case. The purposes of the statute have been set forth in an
accompanying legislative memorandum, New York State
Legislative Annual 150 (1977).
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"Nudity is the kind of conduct that is a proper subject
for legislative action as well as regulation by the State
Liquor Authority as a phase of liquor licensing. It has
long been held that sexual acts and performances *718
may constitute disorderly behavior within the meaning
of the Alcoholic Beverage Control Law ....
"Common sense indicates that any form of nudity
coupled with alcohol in a public place begets
undesirable behavior. This legislation prohibiting
nudity in public will once and for all, outlaw conduct
which is now quite out of hand."
In short, the elected representatives of the State of New
York have chosen to avoid **2602 the disturbances
associated with mixing alcohol and nude dancing by
means of a reasonable restriction upon establishments
which sell liquor for on-premises consumption. Given the
"added presumption in favor of the validity of the state
regulation" conferred by the Twenty-first Amendment,
California v. laRue, 409 U.S., at 118, 93 S.Ct., at 397, we
cannot agree with the New York Court of Appeals that the
statute violates the United States Constitution. Whatever
artistic or communicative value may attach to topless
dancing is overcome by the State's exercise of its broad
powers arising under the Twenty-first Amendment.
Although some may quarrel with the wisdom of such
legislation and may consider topless dancing a harmless
diversion, the Twenty-first Amendment makes that a
policy judgment for the state legislature, not the courts.
Accordingly, the petition for certiorari is granted, the
judgment of the New York Court of Appeals is reversed,
and the case is remanded for further proceedings not
inconsistent with this opinion.

It is so ordered.

Justice MARSHALL concurs in the judgment.
Justice BRENNAN dissents from the summary
disposition and would set the case for oral argument.

Justice STEVENS, dissenting.
Although the Court has written several opinions implying
that nude or partially nude dancing is a form of expressive
*719 activity protected by the First Amendment, the
Court has never directly confronted the question.' Today
the Court construes the Twenty-first Amendment as a
WESTLAW

source of power permitting the State to prohibit such
presumably protected activities in establishments which
serve liquor. The Court relies on California v. laRue, 409
U.S. 109, 93 S.Ct. 390, 34 L.Ed.2d 342, for that
construction of the Twenty-first Amendment. The
rationale of today's decision however, is not the same as
the explanation the Court gave for its holding in that case.
The syllogism supporting today's conclusion includes the
premise that the State's Twenty-first Amendment power
to ban the sale of alcoholic beverages entirely includes the
lesser power to ban the sale of liquor on premises where
activity assumed to be protected by the First Amendment
occurs. 2 If that reasoning is sound, then a State may ban
any protected activity on such premises, no matter how
innocuous or, more importantly, how clearly protected. 3
In California v. laRue, instead of relying on the
simplistic reasoning employed by the Court today, the
majority analyzed the issue by balancing the State's
interests in preventing specifically identified social harms
against the minimal interest in protected expression
implicated by nude dancing.' *720 The opinion reflected
the view that the degree of protection afforded by the
**2603 First Amendment is a variable, and that the slight
interest in free expression implicated by naked and lewd
dancing was plainly outweighed by the State's
interest-supported by explicit legislative findings-in
maintaining order and decency.' The Twenty-first
Amendment provided the Court with an "added
presumption," 409 U.S ., at 118, 93 S.Ct., at 397, to tip the
scales in the direction of law and order, 6 but the opinion's
*721 evaluation of the conflicting interests would surely
have led to the same result without that makeweight. '
The expiicit legislative findings on which the Court
heavily relied in LaRue have no counterpart in this case.
The 1977 amendment to the New York Alcoholic
Beverage Control Law left in place the prohibition against
nude dancing that had been in effect for some time. Prior
to 1977, topless dancing had been permitted subject to
regulation that required the performer to dance on a stage
that was inaccessible to patrons.• The State has not
indicated that the New York Legislature was presented
with any evidence to the effect that this regulated form of
entertainment
had
produced
any
undesirable
consequences. A memorandum in the New York State
Legislative Annual (1977), see ante, at 2601, notes that
nudity had "long been held" to constitute disorderly
behavior within the meaning of the law as it then existed,
but that *722 memorandum sheds no light whatever on
the decision to prohibit topless dancing as well as nudity.9
The New York Court of **2604 Appeals stated that this
law "was not prompted by hearings or any legislative
awareness of deficiencies in the prior regulation
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permitting "topless aifrlcing subjecf to restiictiOris and the
continued supervision of the State Liquor Authority." 50
N.Y.2d 524, 530, 429 N.Y.S.2d 616, 620, 407 N.E.2d
460, 464.
I therefore believe that we must assume that the pre- I 977
regulation adequately avoided the kind of "gross
sexuality" that gave rise to the regulation challenged in
LaRue. Although the emphasis on the legislative findings
in this Court's opinion in f,aRuP. may have merely
disguised the Court's real holding, the Court is quite
wrong today when it implies that the factors that
supported the holding in LaRue are also present in this
case. This case does not involve "gross sexuality" or any
legislative explanation for the 1977 change in the law to
prohibit topless dancing.
Having said this, I must confess that if the question
whether a State may prohibit nude or partially nude
· dancing *723 in commercial establishments were squarely
confronted on its merits, I might well conclude that this is
the sort of question that may be resolved by the elected
representatives of a community. Sooner or lakr that issue
will be briefed and argued on its own merits. '0 I dissent in
this case because I believe the Court should not continue

to obscure lhat --issue with -irretevaiicies -such- as its
mischievous suggestion that the Twenty-first Amendment
gives States power to censor free expression in places
where liquor is served. 11 Neither the language' 2 nor the
history of that Amendment provides any *724 support for
that suggestion." Nor does *"'2605 LaRue justify it. 1•1
Without any aid from the Twenty-first Amendment, the
*725 State's ordinary police powers are adequate to
support the prohibition of nuisances in taverns or
elsewhere. Cf. Young v. American Mini Theatres, Inc.,
427 U.S. 50, 96 S.Ct. 2440, 49 L.Ed.2d 310.
Although I voted to deny certiorari and allow the decision
of the highest court of the State of New York to stand,
certiorari having been granted. I dissent from the Court's
disposition of the case on the basis of a blatantly incorrect
reading of the Twenty-first Amendment.

All Citations
452 U.S. 714, 101 S.Ct. 2599, 69 L.Ed.2d 357, 7 Media
L. Rep. 1500

Footnotes
The statute provides:
"No retail licensee for on premises consumption shall suffer or permit any person to appear on
licensed premises in such manner or attire as to expose to view any portion of the pubic area,
anus, vulva or genitals, or any simulation thereof, nor shall suffer or permit any female to appear
on licensed premises in such manner or attire as to expose to view any portion of the breast
below the top of the areola, or any simulation thereof."
2

The Twenty-first Amendment provides in relevant part that "[t]he transportation or importation into any State, Territory,
or possession of the United States for delivery or use therein of intoxicating liquors, in violation of the laws thereof, is
hereby prohibited."
See Doran v. Salem, Inn., Inc., 422 U.S. 922, 95 S.Ct. 2561, 45 L.Ed.2d 648; Southeastern Promotions, Ltd. v.
Conrad, 420 U.S. 546, 557-558, 95 S.Ct. 1239, 1245-1246, 43 L.Ed.2d 448; California v. LaRue, 409 U.S. 109, 118, 93
S.Ct. 390, 397, 34 L.Ed.2d 342; Schad v. Mount Ephraim, 452 U.S. 61, 101 S.Ct. 2176, 68 L.Ed.2d 671.

2

"The State's power to ban the sale of alcoholic beverages entirely includes the lesser power to ban the sale of liquor on
premises where topless dancing occurs." Ante, at 2601.

3

Rejecting this reasoning, the New York Court of Appeals noted that "it would be most difficult to sustain a law
prohibiting political discussions in places where alcohol is sold by the drink, even though the record may show,
conclusively, that political discussions in bars often lead to disorderly behavior, assaults and even homicide." 50
N.Y.2d 524, 531, n. 7, 429 N.Y.S.2d 616, 620, n. 7, 407 N.E.2d 460, 464, n. 7.

4

The Court's opinion in LaRue recounted in explicit detail the undesirable consequences-described in evidence
adduced at public hearings-resulting from the performance of lewd or naked dancing and entertainment in bars and
cocktail lounges. See 409 U.S., at 111-112, 93 S.Ct., at 393-394. After emphasizing the State's interests in eliminating
those consequences the Court turned to a discussion of the First Amendment and stated that "as the mode of
expression moves from the printed page to the commission of public acts that may themselves violate valid penal
statutes, the scope of permissible state regulations significantly increases." Id., at 117, 93 S.Ct., at 396.
WESTl.AW
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5

In minimizing the First Amendment interests in nude dancing and recognizing the State's interest in regulating such
behavior, the Court stated:
"The substance of the regulations struck down proh ibits licensed bars or nightclubs from displaying, either in the
form of movies or live entertainment, 'performances' that partake more of gross sexuality than of communication ....
" ... [W]e conceive the State's authority in this area to be somewhat broader than did the District Court. This is not to
say that all such conduct and performance are without the protection of the First and Fourteenth Amendments. But
we would poorly serve both the interest for which the State may validly seek vindication and the interests protected
by the First and Fourteenth Amendments were we to insist that the sort of bacchanalian revelries that the
Department sought to prevent by these liquor regulations were the constitutional equivalent of a performance by a
scantily clad ballet troupe in a theater." Id., at 118, 93 S.Ct., at 397.

6

The Court recognized that the Twenty-first Amendment confers "something more than the normal state authority over
public health, welfare, and morals." Id., at 114, 93 S.Ct. , at 395. In discussing decisions construing the Twenty-first
Amendment, however, the Court noted that, "[t]hese decisions did not go so far as to hold or say that the Twenty-first
Amendment supersedes all other provisions of the United States Constitution in the area of liquor regulations." Id., at
115, 93 S.Ct., at 395.

7

In discussing the Twenty-first Amendment, the Court recognized that the States, "vested as they are with general
police power, require no specific grant of authority in the Federal Constitution to legislate with respect to matters
traditionally within the scope of the police power .... " Id., at 114, 93 S.Ct., at 395. The Court held that the Department of
Alcoholic Beverage Control's "conclusion ... that certain sexual performances and the dispensation of liquor by the
drink ought not to occur at premises that have licenses was not an irrational one. Given the added presumption in favor
of the validity of the state regulation in this area that the Twenty-first Amendment requires, we cannot hold that the
regulations on their face violate the Federal Constitution." Id., at 118-119, 93 S.Ct. , at 397.

8

The pre-1977 regulation prohibited the licensee from permitting "any female to appear on licensed premises" so as "to
expose to view any portion of the breast below the top of the areola" but contained an exception for "any female
entertainer performing on a stage or platform which is at least 18 inches above the immediate floor level and which is
removed by at least six feet from the nearest patron ." See 50 N.Y.2d, at 526, n. 2, 429 N.Y.S.2d, at 617, n. 2, 407
N.E.2d , at 461-462, n. 2. The 1977 amendment incorporated the general prohibition of topless dancing but did not
incorporate the exception . See N.Y.Alco.Bev.Cont.Law, § 106, subd . 6-a (McKinney Supp.1980-1981).

9

The New York Court of Appeals recognized the difference between nude and topless dancing and emphasized the
limited nature of respondents' challenge :
"In the case now before us the plaintiffs do not claim a right to offer performances of explicit sexual acts, live or
filmed, real or simulated . Nor are we concerned with nude dancing. There is no contention that the plaintiffs should
have a right to present their dancers entirely unclothed, and thus they do not challenge that portion of the statute
which prohibits nudity. Nor do they contest the statute insofar as it would prohibit women other than dancers from
appearing barebreasted on their premises. Similarly the plaintiffs do not contest the State's right to place some
restriction on topless dancing performances as the Liquor Authority's regulations have done in the past. Finally, of
course, the plaintiffs do not claim that they are exempted from the obscenity laws or that topless dancing should
always be allowed no matter how, or where performed. The only question before us is whether the statute is
constitutional to the extent that it absolutely prohibits liquor licensees from presenting nonobscene topless dancing
performances to willing customers under all circumstances ." 50 N.Y.2d , at 529, 429 N.Y.S.2d, at 619, 407 N.E.2d, at
463.

10

If topless dancing is entitled to First Amendment protection, it would seem to me that the places where it should most
appropriately be conducted are places where alcoholic beverages are served. A holding that a state liquor board may
prohibit its licensees from allowing such dancing on their premises may therefore be the practical equivalent of a
holding that the activity is not protected by the First Amendment.

11

In Hostetter v. ldlewild Liquor Corp., 377 U.S. 324, 84 S.Ct. 1293, 12 L.Ed.2d 350, the Court recognized the effect of
the Twenty-first Amendment on the Commerce Clause but included a reminder that is pertinent here:
"Both the Twenty-first Amendment and the Commerce Clause are parts of the same Constitution. Like other
provisions of the Constitution, each must be considered in the light of the other, and in the context of the issues and
interests at stake in any concrete case." Id., at 332, 84 S.Ct. , at 1298.
That admonition is even more important in the context presented by the instant case, inasmuch as the drafters of the
Twenty-first Amendment clearly intended the Amendment to have some impact on the Commerce Clause. That
conclusion, contrary to the Court's reasoning, is totally unsupported with respect to the First Amendment.

WESTLAW
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12

In California Liquor Dealers Assn. v. Midcal Aluminum, Inc., 44b U.S. 91, 1Uti-1U/, 1UU s.ct. !:l37, !:l43-!:l44, 53 L.l=d.2d
233, the Court rejected a claim that the Twenty-first Amendment prohibited the application of the Sherman Act to
California's system of wine pricing and pointed out that in "determining state powers under the Twenty-first
Amendment, the Court has focused primarily on the language of the provision .... " The difference between the Court's
interpretation of the Twenty-first Amendment and its plain language is quite dramatic. The pertinent section of that
Amendment provides:
"The transportation or importation into any State, Territory, or possession of the United States for
delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby
prohibited ."
In Craig v. Boren , 429 U.S. 190, 206, 97 S.Ct. 451, 461-462, 50 L.Ed.2d 397, the Court stated that "[t]his Court's
decisions ... have confirmed that the Amendment primarily created an exception to the normal operation of the
Commerce Clause." The Court then unequivocally rejected the Twenty-first Amendment as a basis for sustaining state
liquor regulations that otherwise violated the Equal Protection Clause:
"Once passing beyond consideration of the Commerce Clause, the relevance of the Twenty-first Amendment to
other constitutional provisions becomes increasingly doubtful. As one commentator has remarked: 'Neither the text
nor the history of the Twenty-first Amendment suggests that it qualifies individual rights protected by the Bill of Rights
and the Fourteenth Amendment where the sale or use of liquor is concerned .' P. Brest, Processes of Constitutional
Decisionmaking , Cases and Materials, 258 (1975) . Any departures from this historical view have been limited and
sporadic." Ibid.
Cf. Wisconsin v. Constantineau, 400 U.S. 433, 91 S.Ct. 507, 27 L.Ed.2d 515. Surely the First Amendment is entitled
to a status equal to the Fourteenth Amendment.

14

Ironically, today the Court adopts an argument that the appellant expressly disclaimed during the oral argument in
LaRue:
"QUESTION: Mr. Porter, in your argument here, is it based at all on the Twenty-First Amendment, dealing with the
State authority over regulation of alcoholic beverages?
"MR. PORTER: Bae:ed to the extent that if we arc in the First Amendment area, then A!I far A!I hAIAnr.ing the State's
interests, we submit that both the traditional power that a State has had over the conditions surrounding the sale of
alcoholic beverages and the power given to the States under the Twenty-First Amendment must be considered in
balancing the State interests, that these are substantial and important State interests, where we're talking about the
conditions surrounding the sale and consumption of alcoholic beverages.
"We have never argued, nor would we ever argue, that the Twenty-First Amendment would automatically override
the First Amendment, or any other part of the Constitution. We only urge that"QUESTION: Well, it has been held that the Twenty-First Amendment overrode a great deal of the commerce
clause, hasn't it?
"MR. PORTER: Well,"QUESTION: And it does, by its terms.
"MR. PORTER: That's correct, but ("QUESTION: And it has been held that the Twenty-First Amendment overrode a good deal of the equal protection
clause of the Fourteenth Amendment, hasn't it? It was in the Younger case.
"MR. PORTER: Yes , but I would submit that-or I would, myself, attempt to temper that somewhat, to the extent I
think it shows an overriding State interest in weighing between the commerce clause and the Twenty-First
Amendment, where you get up in equal protection, where you get up into the First Amendment or some so-called,
alleged, preferred amendments of the Constitution.
"As I said, we do not argue that it overrides the First Amendment. If we're dealing in a First Amendment area, that
great weight should be given to the State's interest and power under the Twenty-First Amendment, in balancing and
weighing, the State interest outweighs the State interest to be protected under the First Amendment." Tr. of Oral Arg.
in California v. LaRue, O.T.1972, No. 71-36, pp. 10-12.
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Mr. Justice Blackmun dissented and filed opinion in which
Mr. Justice Brennan, Mr. Justice Stewart and Mr. Justice
Marshall joined.

96 S.Ct. 2440
Supreme Court of the United States
Coleman A. YOUNG, Mayor the City of Detroit, et
al., Petitioners,

v.

West Headnotes ( 13)
111

AMERICAN MINI THEATRES, INC., et al.
No. 75-312.

I

Where theaters proposed to offer adult fare on
regular basis and alleged that they admitted only
adult patrons, and neither indicated any plan to
exhibit pictures even arguably outside coverage
·of municipal ordinances, so that theaters were not
affected by alleged vagueness, their challenge to
ordinances on ground of alleged vagueness
resulting in inadequate notice of what was
prohibited would not be considered though
ordinances affected communication protected by
First Amendment. U.S.C.A.Const. Amends. 1,
14.

Argued March 24, 1976.

I

Decided June 24, 1976.

I

Rehearing Denied Oct. 4, 1976.
See 429 U.S. 873, 97 S.Ct. 191.

The operator of an "adult" movie theater appealed from a
ruling of the United States District Court for the Eastern
District of Michigan, Southern Division, 373 F.Supp. 363,
upholding the validity of Detroit ordinances prohibiting
operation of any "adult" movie theater, bookstore and
similar establishments within l 000 feet of any other such
establishment, or within 500 feet of a residential area. The
Court of Appeals, Sixth Circuit, reversed, 518 F.2d 1O14.
Following grant of certiorari, the Supreme Court, Mr.
Justice Stevens, held that where theaters proposed to offer
adult fare on regular basis and alleged that they admitted
only adult patrons, and neither indicated any plan to exhibit
pictures even arguably outside coverage of the ordinances,
so that theaters were not affected by alleged vagueness,
their challenge to ordinances on ground of alleged
vagueness resulting in inadequate notice of what was
prohibited would not be considered though ordinances
affected communication protected by First Amendment.
The ordinances were not violative of First Amendment
rights or of the equal protection clause of the Fourteenth
Amendment.
Judgment of Court of Appeals reversed.
Mr. Justice Powell filed an opinion concurring in part.
Mr. Justice Stewart dissented and filed opinion in which
Mr. Justice Brennan, Mr. Justice Marshall and Mr. Justice
Blackmun joined.

WESTLAW

Municipal Corporations
<O=Proceedings to determine validity of
ordinances

94 Cases that cite this headnote

121

Constitutional Law
r&i=Freedom of Speech, Expression, and Press
Where very existence of statute may cause
persons not before court to refrain from engaging
in constitutionally protected speech or
expression, exception, in allowing litigant to
assert rights of third parties, is justified by
overriding importance of maintaining free and
open market for interchange of ideas, but if
deterrent effect of statute on legitimate
expression is not both real and substantial and if
statute is readily subject to narrowing
construction by state courts, litigant is not
permitted to assert rights of third parties.
U.S.C.A.Const. Amends. l, 14.
130 Cases that cite this headnote
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Constitutional Law
Hypothetical questions
There being less vital interest in uninhibited
exhibition of material on borderline between
pornography and a11istic expression than in free
dissemination of ideas of social and political
significance, and where limited amount of
uncertainty in ordinances was easily susceptible
of
narrowing
construction,
case
was
inappropriate one in which to adjudicate
hypothetical claims of persons not before the
court. U.S.C.A.Const. Amends. 1, 14.

manner of protected speech, where those
regulations are necessary to further significant
governmental interests, are permitted by First
Amendment. U.S.C.A.Const. Amend. 1.
114 Cases that cite this headnote

[71

Constitutional Law
~Freedom of Speech, Expression, and Press
Question whether speech is, or is not, protected
by First Amendment often depends on content of
speech. (Per Mr. Justice Stevens with three
Justices concurring.) U.S.C.A.Const. Amend. 1.

29 Cases that cite this headnote

l 0 Cases that cite this headnote
(41

Zoning and Planning
~Entertainment and recreation; theaters
Municipality may control location of theaters as
well as location of other commercial
establishments, either by confining them to
certain specified commercial zones or by
requiring that they be dispersed throughout the
city. U.S.C.A.Const. Amend. 1.

[8)

Constitutional Law
~Content-Based Regulations or Restrictions
Even within area of protected speech, difference
in content may require a different governmental
response. (Per Mr. Justice Stevens with three
Justices concurring.) U.S.C.A.Const. Amends. 1,
14.

36 Cases that cite this headnote

8 Cases that cite this headnote
[Sj

Constitutional Law
~Prior restraints
Constitutional Law
P Zoning and Land Use

191

Mere fact that commercial exploitation of
material protected by First Amendment was
subjected to zoning and other licensing
requirements was not sufficient reason for
invalidating city ordinances as prior restraints on
free speech. U.S.C.A.Const. Amend. 1.

Constitutional Law
~Content-Based Regulations or Restrictions
General rule prohibits regulation based on
content of protected communication, and essence
of rule is need for absolute neutrality by
government; its regulation of communication
may not be affected by sympathy or hostility for
point of view being expressed by communicator.
(Per Mr. Justice Stevens with three Justices
concurring.) U.S.C.A.Const. Amends. 1, 14.

216 Cases that cite this headnote

26 Cases that cite this headnote
(61

Constitutional Law
~Reasonableness

Reasonable regulations of time, place and
WESTLAW

(IOI

Constitutional Law
~Difference in protection given to other speech
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Measure of constitutional protection to be
afforded commercial speech will surely be
governed largely by content of communication;
difference between commercial price and
product
advertising
and
ideological
communication permits regulation of former that
First Amendment would not tolerate with respect
to latter. (Per Mr. Justice Stevens with three
Justices concurring.) U.S.C.A.Const. Amends. 1,
14.
22 Cases that cite this headnote

1111

482 Cases that cite this headnote
Constitutional Law
~Motion Pictures and Videos
First Amendment protects communication, in
area of motion picture films of sexual activities,
from total suppression, but state may legitimately
use contents of these materials as basis for
placing them in different classification from
other motion pictures. (Per Mr. Justice Stevens
with three Justices concurring.) U.S.C.A.Const.
Amends. 1, 14.
105 Cases that cite this headnote

[121

Municipal Corporations
~Nature and scope of power of municipality
City must be allowed reasonable opportunity to
experiment with solutions to admittedly serious
problems. (Per Mr. Justice Stevens with three
Justices concurring.) U.S.C.A.Const. Amends. 1,
14.
23 Cases that cite this headnote

1131

court's finding that burden on First Amendment
rights from enforcement of ordinances would be
slight, and in view of factual basis, disclosed by
record, for common council's conclusion that
restriction imposed would have desired effect,
city's interest in present and future character of
its neighborhoods supported its classification of
motion pictures, and, accordingly, zoning
ordinances providing that adult motion picture
theaters not be located within l 000 feet of two
other regulated uses or within 500 feet of a
residential area did not violate equal protection
clause of Fourteenth Amendment. (Per Mr.
Justice Stevens with three Justices concurring.)
U.S.C.A.Const. Amends. 1, 14.

Constitutional Law
~Adult uses
Zoning and Planning
~Sexually-oriented businesses; nudity
In view of serious problems to which city's
ordinances were addressed, in view of district

WESTLAW

**2442 Syllabus'
*50 Respondent operators of two adult motion picture
theaters brought this action against petitioner city officials
for injunctive relief and a declaratory judgment of
unconstitutionality regarding two 1972 Detroit zoning
ordinances that amended an "Anti-Skid Row Ordinance"
adopted 10 years earlier. The 1972 ordinances provide that
an adult theater may not (apart from a special waiver) be
located within 1,000 feet of any two other "regulated uses"
or within 500 feet of a residential area. The term "regulated
uses" applies to 10 different kinds of establishments in
addition to adult theaters, including adult book stores,
cabarets, bars, taxi dance halls, and hotels. If the theater is
used to present "material distinguished or characterized by
an emphasis on matter depicting . . . 'Specified Sexual
Activities' or 'Specified Anatomical Areas' " it is an
"adult" establishment. The District Court upheld the
ordinances, and granted petitioners' motion for summary
judgment. The Court of Appeals **2443 reversed, holding
that the ordinances constituted a prior restraint on
constitutionally protected communication and violated
equal protection. Respondents, in addition to asserting the
correctness of that court's ruling with respect to those
constitutional issues, contend that the ordinances are void
for vagueness. While not attacking the specificity of the
definitions of sexual activities or anatomical areas,
respondents maintain ( 1) that they cannot determine how
much of the described activity may be permissible before
an exhibition is "characterized by an emphasis" on such
matter, and (2) that the ordinances do not specify adequate
procedures or standards for obtaining a waiver of the

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

3

Young v. American Mini Theatres, Inc., 427 U.S. 50 (1976)
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

96 S.Ct. 2440, 49 L.Ed.2d 310, 1 Media L. Rep. 1151

l,OOO=foot restriction. Held:
1. The ordinances as applied to these respondents do not
violate the Due Process Clause of the Fourteenth
Amendment on the ground of vagueness. Pp. 2446-2448.
(a) Neither of the asserted elements of vagueness has
affected these respondents, both of which propose to offer
adult fare on a regular basis and allege no ground for
claiming or anticipating any waiver of the 1,000-foot
restriction. P. 2446.
*51 (b) T ordinances will have no demonstrably significant
effect on the exhibition of films protected by the First
Amendment. To the extent that any area of doubt exists as
to the amount of sexually explicit activity that may be
portrayed before material can be said to be "characterized
by an emphasis" on such matter, there is no reason why the
ordinances are not "readily subject to a narrowing
construction by the state courts." This would therefore be
an inappropriate case to apply the principle urged by
respondents that they be permitted to challenge the
ordinances, not because their own rights of free expression
are violated, but because of the assumption that the
ordinances' very existence may cause others not before the
court to refrain from constitutionally protected speech or
expression. Pp. 2446-2448.

2. The ordinances are not invalid under the First
prior restraints
on protected
Amendment as
communication because of the licensing or zoning
requirements. Though adult films may be exhibited
commercially only in licensed theaters, that is also true of
all films. That the place where films may be exhibited is
regulated does not violate free expression, the city's
interest in planning and regulating the use of property for
commercial purposes being clearly adequate to support the
locational restriction. P. 2448.
518 F.2d 1014, reversed.

Attorneys and Law Firms

Maureen P. Reilly, Detroit, Mich., for petitioners.
Stephen M. Taylor, Detroit, Mich., and John H. Weston for
respondents.
Opinion
*52 Mr. Justice STEVENS delivered the opinion of the
Court."

WESTLAW

Zoning· ordinances adopted by tlie cicy · ·of · Detroit
differentiate between motion picture theaters which exhibit
sexually explicit "adult" movies and those which do not.
The principal question presented by this case is whether
that statutory classification is unconstitutional because it is
based on the content of communication protected by the
First Amendment. 1
Effective November 2, 1972, Detroit adopted the
ordinances challenged in this litigation. Instead of
concentrating "adu It" theaters in limited zones, these
ordinances require that such theaters be dispersed.
Specifically, an adult theater may not be located within
1,000 feet of any two other **2444 "regulated uses" or
within 500 feet of a residential area.' The term "regulated
uses" includes 10 different kinds of establishments in
addition to adult theaters.'
*53 The classification of a theater as "adult" is expressly
predicated on the character of the motion pictures which it
exhibits. If the theater is used to present "material
distinguished or characterized by an emphasis on matter
depicting, describing or relating to 'Specified Sexual
Activities' or 'Specified Anatomical Areas,' ,,, it is an
adult t:stablishmt:nl. 5
*54 The 1972 ordinances were amendments to an
"Anti-Skid Row Ordinance" which had been adopted 10
years earlier. At that time the Detroit Common Council
made a finding that some uses of property are especially
injurious to a neighborhood when they are concentrated in
limited areas. 6 The decision to add adult motion picture
theaters and adult book stores to the list of businesses
which, apart from a special waiver,' **2445 could not be
located within 1,000 feet of two other "regulated uses,"
was, in part, a response to the significant growth in the
number *55 of such establishments." In the opinion of
urban planners and real estate experts who supported the
ordinances, the location of several such businesses in the
same neighborhood tends to attract an undesirable quantity
and quality of transients, adversely affects property values,
causes an increase in crime, especially prostitution, and
encourages residents and businesses to move elsewhere.
Respondents are the operators of two adult motion picture
theaters. One, the Nortown, was an established theater
which began to exhibit adult films in March 1973. The
other, the Pussy Cat, was a comer gas station which was
converted into a "mini theater," but denied a certificate of
occupancy because of its plan to exhibit adult films. Both
theaters were located within 1,000 feet of two other
regulated uses and the Pussy Cat was less than 500 feet
from a residential area. The respondents brought two
separate actions against appropriate city officials, seeking
a declaratory judgment that the ordinances were
unconstitutional and an injunction against their
enforcement. Federal jurisdiction was properly invoked9
and the two cases were consolidated for decision. 10
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The District Court granted defendants' motion for
summary judgment. 373 F.Supp. 363. On the basis of the
reasons stated *56 by the city for adopting the ordinances,
the court concluded that they represented a rational attempt
to preserve the city's neighborhoods. 11 The court analyzed
and rejected respondents' argument that the definition and
waiver provisions in the ordinances were impermissibly
vague; it held that the disparate treatment of adult theaters
and other theaters was justified by a compelling state
interest and therefore did not violate the Equal Protection
Clause; 12 and finally it concluded that the **2446
regulation of the places where adult films could be shown
did not violate the First Amendment. 1'
*57 The Court of Appeals reversed. American Mini
Theatres, Inc. v. Gribbs, 518 F.2d 1014 (CA6 1975). The
majority opinion concluded that the ordinances imposed a
prior restraint on constitutionally protected communication
and therefore "merely establishing that they were designed
to serve a compelling public interest" provided an
insufficient justification for a classification of motion
picture theaters on the basis of the content of the materials
they purvey to the public. ~ Relying primarily on Police
Department of Chicago v. Mosley, 408 U.S. 92, 92 S.Ct.
2286, 33 L.Ed.2d 212, the court held the ordinance invalid
under the Equal Protection Clause. Judge Celebrezze, in
dissent, expressed *58 the opinion that the ordinance was a
valid " 'time, place and manner' regulation," rather than a
regulation of speech on the basis of its content. 15
1

Because of the importance of the decision, we granted
certiorari, 423 U.S. 911, 96 S.Ct. 214, 46 L.Ed.2d 139.
As they did in the District Court, respondents contend (1)
that the ordinances are so vague that they violate the Due
Process Clause of the Fourteenth Amendment; (2) that they
are invalid under the First Amendment as prior restraints
on protected communication; and (3) that the classification
of theaters on the basis of the content of their exhibitions
violates the Equal Protection Clause of the Fourteenth
Amendment. We consider their arguments in that order.

111 We find it unnecessary to consider the validity of either
of these arguments in the abstract. For even if there may be
some uncertainty about the effect of the *59 ordinances on
other litigants, they are unquestionably applicable to these
respondents. The record indicates that both theaters
**2447 propose to offer adult fare on a regular basis. 16
Neither respondent has alleged any basis for claiming or
anticipating any waiver of the restriction as applied to its
theater. It is clear, therefore, that any element of vagueness
in these ordinances has not affected these respondents. To
the extent that their challenge is predicated on inadequate
notice resulting in a denial of procedural due process under
the Fourteenth Amendment, it must be rejected. Cf. Parker
v. Levy, 417 U.S. 733, 754-757, 94 S.Ct. 2547, 2560-2562,
41 L.Ed.2d 439.
121 Because the ordinances affect communication protected
by the First Amendment, respondents argue that they may
raise the vagueness issue even though there is no
uncertainty about the impact of the ordinances on their
own rights. On several occasions we have determined that
a defendant whose own speech was unprotected had
standing to challenge the constitutionality of a statute
which purported to prohibit protected speech, or even
speech arguably protected. 1' This exception *60 from
traditional rules of standing to raise constitutional issues
has reflected the Court's judgment that the very existence
of some statutes may cause persons not before the Court to
refrain from engaging in constitutionally protected speech
or expression. See Broadrick v. Oklahoma, 413 U.S. 601,
611-614, 93 S.Ct. 2908, 2915-2917, 37 L.Ed.2d 830. The
exception is justified by the overriding importance of
maintaining a free and open market for the interchange of
ideas. Nevertheless, if the statute's deterrent effect on
legitimate expression is not "both real and substantial,"
and if the statute is "readily subject to a narrowing
construction by the state courts," see Erznoznik v. City of
Jacksonville, 422 U.S. 205, 216, 95 S.Ct. 2268, 2276, 45
L.Ed.2d 125, the litigant is not permitted to assert the rights
of third parties.
131

I

There are two parts to respondents' claim that the
ordinances are too vague. They do not attack the specificity
of the definition of "Specified Sexual Activities" or
"Specified Anatomical Areas." They argue, however, that
they cannot determine how much of the described activity
may be permissible before the exhibition is "characterized
by an emphasis" on such matter. In addition, they argue
that the ordinances are vague because they do not specify
adequate procedures or standards for obtaining a waiver of
the 1,000-foot restriction.
WESTLAW

We are not persuaded that the Detroit zoning ordinances
will have a significant deterrent effect on the exhibition of
films protected by the First Amendment. *61 As already
noted, the only vagueness in the **2448 ordinances relates
to the amount of sexually explicit activity that may be
portrayed before the material can be said to "characterized
by an emphasis" on such matter. For most films the
question will be readily answerable; to the extent that an
area of doubt exists, we see no reason why the ordinances
are not "readily subject to a narrowing construction by the
state courts." Since there is surely a less vital interest in the
uninhibited exhibition of material that is on the borderline
between pornography and artistic expression than in the
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free dissemination of ideas of -social and political
significance, and since the limited amount of uncertainty in
the ordinances is easily susceptible of a narrowing
construction, we think this is an inappropriate case in
which to adjudicate the hypothetical claims of persons not
before the Court.

zones or by requiring thatthey be dispersed through-out the
city. The mere fact that the commercial exploitation of
material protected by the First Amendment is subject to
zoning and other licensing requirements is not a sufficient
reason for invalidating these ordinances.
6

1 1 Putting to one side for the moment the fact that adult

The only area of protected communication that may be
deterred by these ordinances comprises films containing
material falling within the specific definitions of
"Specified Sexual Activities" or "Specified Anatomical
Areas." The fact that the First Amendment protects some,
though not necessarily all, of that material from total
suppression does not warrant the further conclusion that an
exhibitor's doubts as to whether a borderline film may be
shown in his theater, as well as in theaters licensed for
adult presentations, involves the kind of threat to the free
market in ideas and expression that justifies the
exceptional approach to constitutional adjudication
recognized in cases like Dombrowski v. Pfister, 380 U.S.
479, 85 S.Ct. 1116, 14 L.Ed.2d 22.

motion picture theaters must satisfy a locational restriction
not applicable to other theaters, we are also persuaded that
the 1,000-foot restriction does not, in itself, create an
impermissible restraint on protected communication. The
city's interest in planning and regulating the use of
property for commercial purposes *63 is clearly adequate
to support that kind ofrestriction applicable to all theaters
within the city limits. In short, apart from the fact that the
ordinances treat adult theaters differently from other
theaters and the fact that the classification is predicated on
the content of material shown in the respective theaters, the
regulation of the place where such films may be exhibited
does not **2449 offend the First Amendment. 18 We turn,
therefore, to the question whether the classification 1s
consistent with the Equal Protection Clause.

The application of the ordinances to respondents is plain;
even if there is some area of uncertainty about their
application in other situations, we agree with the District
Court that respondents' due process argument must be
rejected.

*62 II
Petitioners acknowledge that the ordinances prohibit
theaters which are not licensed as "adult motion picture
theaters" from exhibiting films which are protected by the
First Amendment. Respondents argue that the ordinances
are therefore invalid as prior restraints on free speech.
The ordinances are not challenged on the ground that they
impose a limit on the total number of adult theaters which
may operate in the city of Detroit. There is no claim that
distributors or exhibitors of adult films are denied access to
the market or, conversely, that the viewing public is unable
to satisfy its appetite for sexually explicit fare. Viewed as
an entity, the market for this commodity is essentially
unrestrained.
4 5
1 1 1 1 It is true, however, that adult films may only be
exhibited commercially in licensed theaters. But that is
also true of all motion pictures. The city's general zoning
laws require all motion picture theaters to satisfy certain
locational as well as other requirements; we have no doubt
that the municipality may control the location of theaters as
well as the location of other commercial establishments,
either by confining them to certain specified commercial
WESTLAW

III

A remark attributed to Voltaire characterizes our zealous
adherence to the principle that the government may not tell
the citizen what he may or may not say. Referring to a
suggestion that the violent overthrow of tyranny might be
legitimate, he said: "I disapprove of what you say, but I
will defend to the death your right to say it."' 9 The essence
of that comment has been repeated time after time in our
decisions invalidating attempts by the government to
impose selective controls upon the dissemination of ideas.
Thus, the use of streets and parks for the free expression of
views on national affairs may not be conditioned upon the
sovereign's agreement with what a speaker may intend to
say.' 0 Nor may speech be curtailed because it *64 invites
dispute, creates dissatisfaction with conditions the way
they are, or even stirs people to anger. 21 The sovereign's
agreement or disagreement with the content of what a
speaker has to say may not affect the regulation of the time,
place, or manner of presenting the speech.
If picketing in the vicinity of a school is to be allowed to
express the point of view oflabor, that means of expression
in that place must be allowed for other points of view as
well. As we said in Mosley :
"The central problem with Chicago's ordinance is that it
describes permissible picketing in terms of its subject
matter. Peaceful picketing on the subject of a school's
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labor-management dispute is pennitted, but all other
peaceful picketing is prohibited. The operative distinction
is the message on a picket sign. But, above all else, the
First Amendment means that government has no power to
restrict expression because of its message, its ideas, its
subject matter, or its content. Cohen v. California, 403 U.S.
15, 24, 91S.Ct.1780,1787,29L.Ed.2d 284(197l);Street
v. New York, 394 U.S. 576, 89 S.Ct. 1354, 22 L.Ed.2d 572
(1969); New York Times Co. v. Sullivan, 376 U.S. 254,
269-270, 84 S.Ct. 710, 720-721 , 11L.Ed.2d686 (1964),
and cases cited· NAACP v. Button 371 U.S. 4 15, 445 83
S.Ct. 32S, 344 , 9 L. ; d.2d 405 ( 1963); Wood v. Georgia,
370 U.. 375, 388-389, 82 S.Ct. 1364, 137 1- 1372 8
L.Ed.2d 569 (1962); Terminiello v. Chicago, 337 U.S. 1, 4,
69 S.Ct. 894, 895, 93 L.Ed. 1131 (1949); De Jonge v.
Oregon, 299 U.S. 353, 365, 57 S.Ct. 255, 260, 81 L.Ed.
278 (1937). To pennit the continued building of our
politics and culture, and to assure self-fulfillment for each
individual, our people are guaranteed the right to express
any thought, free from government censorship. The
essence of this forbidden censorship is content control.
Any restriction on expressive activity because of its
content *65 would completely undercut the 'profound
national commitment to the principle that debate on public
issues should be uninhibited, robust, and wide-open.' New
York Times Co. v. Sullivan, supra, 376 U.S., at 270, 84
S.Ct., at 721.
**2450 "Necessarily, then, under the Equal Protection
Clause, not to mention the First Amendment itself,
government may not grant the use of a forum to people
whose views it finds acceptable, but deny use to those
wishing to express less favored or more controversial
views. And it may not select which issues are worth
discussing or debating in public facilities. There is an
' equality of status in the field of ideas,' and government
must afford all points of view an equal opportunity to be
heard. Once a forum is opened up to assembly or speaking
by some groups, government may not prohibit others from
assembling or speaking on the basis of what they intend to
say. Selective exclusions from a public forum may not be
based on content alone, and may not be justified by
reference to content alone." 408 U.S., at 95-96, 92 S.Ct., at
2290. (Footnote omitted.)

This statement, and others to the same effect, read literally
and without regard for the facts of the case in which it was
made, would absolutely preclude any regulation of
expressive activity predicated in whole or in part on the
content of the communication. But we learned long ago
that broad statements of principle, no matter how correct in
the context in which they are made, are sometimes
qualified by contrary decisions before the absolute limit of
the stated principle is reached. 22 When we review this
WESTLAW

Court's actual adjudications in the First Amendment area,
we find this to have been the case *66 with the stated
principle that there may be no restriction whatever on
expressive activity because of its content.
171 The question whether speech is, or is not, protected by
the First Amendment often depends on the content of the
speech. Thus, the line between permissible advocacy and
impermissible incitation to crime or violence depends, not
merely on the setting in which the speech occurs, but also
on exactly what the speaker had to say.23 Similarly, it is the
content of the utterance that determines whether it is a
protected epithet or an unprotected "fighting comment." 2'
And in time of war "the publication of the sailing dates of
transports or the number and location of troops" may
unquestionably be restrained, see Near v. Minnesota ex rel.
Olson, 283 U.S. 697, 716, 51 S.Ct. 625, 631 , 75 L.Ed.
1357, although publication of news stories with a different
content would be protected.
ISL Even within the area of protected speech, a difference in
content may require a different governmental response. In
New York Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct.
710, 11 L.Ed.2d 686, we recognized that the First
Amendment places limitations on the States' power to
enforce their libel laws. We held that a public official may
not recover damages from a critic of his official conduct
without proof of "malice" as specially defined in that
opinion. 25 Implicit in the opinion is the assumption that if
the content of the newspaper article had been different that
is, if its subject matter had not been a public official a
lesser standard of proof would have been adequate.
9

*67 In a series of later cases, in which separate
individual views were frequently stated, the Court
addressed the broad problem of when the New York Times
standard **2451 of malice was required by the First
Amendment. Despite a diversity of opinion on whether it
was required only in cases involving public figures, or also
in cases involving public issues, and on whether the
character of the damages claim mattered, a common thread
which ran through all the opinions was the assumption that
the rule to be applied depended on the content of the
communication. 26 But that assumption did not contradict
the underlying reason for the rule which is generally
described as a prohibition of regulation based on the
content of protected communication. The essence of that
rule is the need for absolute neutrality by the government;
its regulation of communication may not be affected by
sympathy or hostility for the point of view being expressed
by the communicator." Thus, although *68 the content of
story must be examined to decide whether it involves a
public figure or a public issue, the Court' s application of
the relevant rule may not depend on its favorable or
unfavorable appraisal of that figure or that issue.
l l
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1101 We have recently held that the First Amendment

affords some protection to commercial speech. 28 We have
also made it clear, however, that the content of a particular
advertisement may determine the extent of its protection.
A public rapid transit system may accept some
advertisements and reject others. 29 A state statute may
permit highway billboards to advertise businesses located
in the neighborhood but not elsewhere,' 0 and regulatory
commissions may prohihit husinessmen from milking
statements which, though literally true, are potentially
deceptive." The measure of **2452 constitutional
protection *69 to be afforded commercial speech will
surely be governed largely by the content of the
communication. 32

More directly in point are opm10ns dealing with the
question whether the First Amendment prohibits the State
and Federal Governments from wholly suppressing
sexually oriented materials on the basis of their "obscene
character." In Ginsberg v. New York, 390 U.S. 629, 88
S.Ct. 1274, 20 L.Ed.2d 195, the Court upheld a conviction
for selling to a minor magazines which were concededly
not "obscene" if shown to adults. Indeed, the Members of
1he Cour1 who would accord the greatest protection lo such
materials have repeatedly indicated that the State could
prohibit the distribution or exhibition of such materials to
juveniles and unconsenting adults. 33 Surely the First
Amendment does *70 not foreclose such a prohibition;yet
it is equally clear that any such prohibition must rest
squarely on an appraisal of the content of material
otherwise within a constitutionally protected area.
Such a line may be drawn on the basis of content without
violating the government's paramount obligation of
neutrality in its regulation of protected communication.
For the regulation of the places where sexually explicit
films may be exhibited is unaffected by whatever social,
political, or philosophical message a film may be intended
to communicate; whether a motion picture ridicules or
characterizes one point of view or another, the effect of the
ordinances is exactly the same.
1111 Moreover even though we recognize that the First
Amendment will not tolerate the total suppression of erotic
materials that have some arguably artistic value, it is
manifest that society's interest in protecting this type of
expression is of a wholly different, and lesser, magnitude
than the interest in untrammeled political debate that
inspired Voltaire's immortal comment. Whether political
oratory or philosophical discussion moves us to applaud or
to despise what is said, every schoolchild can understand
why our duty to defend the right to speak remains the same.
But few of us would march our sons and daughters off to
war to preserve the citizen's right to see "Specified Sexual
WESTLAW

Activities" eXhibited ill the theaters of our dfoice: Even
though the First Amendment protects communication in
this area from total suppression, we hold that the State may
legitimately use the content of these materials as the basis
*71 for placing them in a different classification from other
motion pictures.
12

13

1 1 1 1 The remaining question is whether the line drawn by

these ordinances is justified by the city's interest in
preserving the character of its neighborhoods. On this
question we agree with the views expressed by District
Judges Kennedy and Gubow. The record disclosed a
factual basis for the Common Council's conclusion that
this kind of restriction will have the **2453 desired
effect. 34 It is not our function to appraise the wisdom of its
decision to require adult theaters to be separated rather
than concentrated in the same areas. In either event, the
city's interest in attempting to preserve the quality of urban
life is one that must be accorded high respect. Moreover,
the city must be allowed a reasonable opportunity to
experiment with solutions to admittedly serious problems.

Since what is ultimately at stake is nothing more than a
limitation on the place where adult films may be
exhibited,3 5 even thouii;h the determination of whether a
*72 particular film fits that characterization turns on the
nature of its content, we conclude that the city's interest in
the present and future character of its neighborhoods
adequately supports its classification of motion pictures.
We hold that the zoning ordinances requiring that adult
*73 motion picture theaters not be located within 1,000
feet of two other regulated uses does not violate the Equal
Protection Clause of the Fourteenth Amendment.
The judgment of the Court of Appeals is
Reversed.

Mr. Justice POWELL, concurring in the judgment and
portions of the opinion.

Although I agree with much of what is said in the Court's
opinion, and concur in Parts I and II, my approach to the
resolution of this case is sufficiently different to prompt me
to write separately. 1 I view the **2454 case as presenting
an example of innovative land-use regulation, implicating
First Amendment concerns only incidentally and to a
limited extent.

© 2017 Thomson Reuters No claim to original U.S. Government Works.

8

Young v. American Mini Theatres, Inc., 427 U.S. 50 (1976)
96 S.Ct. 2440, 49 L.Ed.2d 310, 1 Media L. Rep. 1151

One-half century ago this Court broadly sustained the
power of local municipalities to utilize the then relatively
novel concept of land-use regulation in order to meet
effectively the increasing encroachments of urbanization
upon the quality of life of their citizens. Euclid v. Ambler
Realty Co., 272 U.S. 365, 47 S.Ct. 114, 71 L.Ed. 303
( 1926). The Court there noted the very practical
consideration underlying the necessity for such power:
"(W)ith the great increase and concentration of population,
problems have developed, and constantly are developing,
which require, and will continue to require, additional
restrictions in respect of the use and occupation of private
lands in urban communities." Id., at 386-387, 47 S.Ct., at
118. The Court also *74 laid out the general boundaries
within which the zoning power may operate: Restrictions
upon the free use of private land must find their
justifications in "some aspect of the police power, asserted
for the public welfare"; the legitimacy of any particular
restriction must be judged with reference to all of the
surrounding circumstances and conditions; and the
legislative judgment is to control in cases in which the
validity of a particular zoning regulation is "fairly
debatable." Id., at 387, 388, 47 S.Ct., at 118.
In the intervening years zoning has become an accepted
necessity in our increasingly urbanized society, and the
types of zoning restrictions have taken on forms far more
complex and innovative than the ordinance involved in
Euclid. In Village of Belle Terre v. Boraas, 416 U.S. 1, 94
S.Ct. 1536, 39 L.Ed.2d 797 (1974), we considered an
unusual regulation enacted by a small Long Island
community in an apparent effort to avoid some of the
unpleasantness of urban living. It restricted land use within
the village to single-family dwellings and defined "family"
in such a way that no more than two unrelated persons
could inhabit the same house. We upheld this ordinance,
noting that desires to avoid congestion and noise from both
people and vehicles were "legitimate guidelines in a
land-use project addressed to family needs" and that it was
quite within the village's power to "make the area a
sanctuary for people." Id., at 9, 94 S.Ct., at 1541.

purpose of preventing the deteriorationf commercial
neighborhoods was certainly within the concept of the
public welfare that defines the limits of the police power.
See Berman v. Parker, 348 U.S. 26, 32-33, 75 S.Ct. 98,
102, 99 L.Ed. 27 (1954). Respondents apparently concede
the legitimacy of the ordinance as passed in 1962, but
challenge the amendments 10 years later that brought
within its provisions adult theaters as well as adult
bookstores and "topless" cabarets. Those amendments
resulted directly from the Common Council's
determination that the recent proliferation of these
establishments and their tendency to cluster in certain parts
of the city would have the adverse effect upon the
surrounding areas that the ordinance was aimed at
preventing.
Respondents' attack on the amended ordinance, insofar as
it affects them, can be stated simply. Contending that it is
the "character of the right, not of the limitation," which
governs the standard of judicial review, see Thomas v.
Collins, 323 U.S. 516, 530, 65 S.Ct. 315, 322, 89 L.Ed. 430
(1945), and that zoning regulations therefore have no
talismanic immunity from constitutional **2455
challenge, cf. New York Times Co. v. Sullivan, 376 U.S.
254, 269, 84 S.ct. 710, 720, 11 L.Ed.2d 686 (1964), they
argue that the 1972 amendments abridge First Amendment
rights by restricting the places at which an adult theater
may locate on the basis of nothing more substantial than
unproved fears and apprehensions about the effects of such
a business upon the surrounding area. Cf., E. g.,
Terminiello v. Chicago, 337 U.S. 1, 69 S.Ct. 894, 93 L.Ed.
1131 (1949); Cox v. Louisiana, 379 U.S. 536, 85 S.Ct. 453,
13 L.Ed.2d 471 (1965). And, even if Detroit's interest in
preventing the deterioration of business areas is sufficient
to justify the impact upon freedom of expression, the
ordinance is nevertheless invalid because it impermissibly
*76 discriminates between types of theaters solely on the
basis of their content. See Police Dept. of Chicago v.
Mosley, 408 U.S. 92, 92 S.Ct. 2286, 33 L.Ed.2d 212
(1972).
I reject respondents' argument for the following reasons.

II

III

Against this background of precedent, it is clear beyond
question that the Detroit Common Council had broad
regulatory power to deal with the problem that prompted
enactment of the Anti-Skid Row Ordinance. As the Court
notes, Ante, at 2444, and n. 6, the Council was motivated
by its perception that the "regulated uses," when
concentrated, worked a "deleterious effect upon the *75
adjacent areas" and could "contribute to the blighting or
downgrading of the surrounding neighborhood." The
WESTLAW

This is the first case in this Court in which the interests in
free expression protected by the First and Fourteenth
Amendments have been implicated by a municipality's
commercial zoning ordinances. Respondents would have
us mechanically apply the doctrines developed in other
contexts. But this situation is not analogous to cases
involving expression in public forums or to those involving
individual expression or, indeed, to any other prior case.
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·l he unique situation presented by this ordinance calls, as
cases in this area so often do, for a careful inquiry into the
competing concerns of the State and the interests protected
by the guarantee of free expression.
Because a substantial burden rests upon the State when it
would limit in any way First Amendment rights, it is
necessary to identify with specificity the nature of the
infringement in each case. The primary concern of the free
speech guarantee is that there be full opportunity for
expression in all of its varied forms to convey a desired
message. Vital to this concern is the corollary that there be
full opportunity for everyone to receive the message. See,
E. g., Whitney v. California, 274 U.S. 357, 377, 47 S.Ct.
641, 648, 71 L.Ed. I 095 (1927) (Brandeis, J ., concurring);
Cohen v. California, 403 U.S. 15, 24, 91 S.Ct. 1780, 1787,
29 L.Ed.2d 284 (1971); Procunier v. Martinez, 416 U.S.
396, 408-409, 94 S.ct. 1800, 1808-1809, 40 L.Ed.2d 224
(1974); Kleindienst v. Mandel, 408 U.S. 753, 762-765, 92
S.Ct. 2576, 2581-2582, 33 L.Ed.2d 683 (1972); Virginia
Pharmacy Board v. Virginia Consumer Council, 425 U.S.
748, 763-765, 96 S.Ct. 1817, 1826-1827, 48 L.Ed.2d 346
( 1976). Motion pictures, the medium of expression
involved here, are fully within the protection of the First
*77 Amendment. Joseph Burstyn, Inc. v. Wilson, 343 U.S.
495, 501-503, 72 S.Ct. 777, 96 L.Ed. 1098 ( 1952). In the
quarter century since Burstyn motion pictures and an
analous medium, printed books, have been before this
Court on many occasions, and the person asserting a First
Amendment claim often has been a theater owner or a
bookseller. Our cases reveal, however, that the central
concern of the First Amendment in this area is that there be
a free flow from creator to audience of whatever message a
film or a book might convey. Mr. Justice Douglas stated
the core idea succinctly: "In this Nation every writer, actor,
or producer, no matter what medium of expression he may
use, should be freed from the censor." Superior Films v.
Department of Education, 346 U.S. 587, 589, 74 S.Ct. 286,
287, 98 L.Ed. 329 (1954) (concurring opinion). In many
instances, for example with respect to certain criminal
statutes or censorship or licensing schemes, it is only the
theater owner or the bookseller who can protect this
interest. But the central First Amendment concern remains
the need to maintain free access of the public to the
expression. See, E. g., Kingsley Books, Inc. v. Brown, 354
U.S. 436, 442, 77 S.Ct. 1325, l L.Ed.2d 1469 (1957);
Smith v. California, 361 U.S. 147, 150, 153-154, 80 S.Ct.
215, 218-219, 4 L.Ed.2d 205 (1959); **2456 Interstate
Circuit v. Dallas, 390 U.S. 676, 683-684, 88 S.Ct. 1298,
1302-1303, 20 L.Ed.2d 225 (1968); compare Marcus v.
Search Warrant, 367 U.S. 717, 736, 81S.Ct.1708, 1718, 6
L.Ed.2d 1127 (1961), and A Quantity of Books v. Kansas,
378 U.S. 205, 213, 84 S.Ct. 1723, 1727, 12 L.Ed.2d 809
(1964), with Heller v. New York, 413 U.S. 483, 491-492,
93 S.Ct. 2789, 2794, 37 L.Ed.2d 745 (1973); and cf.
WEST LAW

Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 70-71, 83
S.Ct. 631, 639, 9 L.Ed.2d 584 (1963).
In this case, there is no indication that the application of the
Anti-Skid Row Ordinance to adult theaters has the effect of
suppressing production of or, to any significant degree,
restricting access to adult movies. The Nortown
concededly will not be able to exhibit adult movies at its
present location, and the ordinance limits the potential *78
location of the proposed Pussy Cat. The constraints of the
ordinance with respect to location may indeed create
economic loss for some who are engaged in this business.
But in this respect they are affected no differently from any
other commercial enterprise that suffers economic
detriment as a result of land-use regulation. The cas are
legion that sustained zoning against claims of serious
economic damage. See, E. g., Zahn v. Board of Public
Works, 274 U.S. 325, 47 S.Ct. 594, 71 L.Ed. 1074 (1927).
The inquiry for First Amendment purposes is not
concerned with economic impact; rather, it looks only to
the effect of this ordinance upon freedom of expression.
This prompts essentially two inquiries: (i) Does the
ordinance impose any content limitation on the creators of
adult movies or their ability to make them available to
whom they desire, and (ii) does it restrict in any significant
way the viewing of these movies by those who desire to see
them? On the record in this case, these inquiries must be
answered in the negative. At most the impact of the
ordinance on these interests is incidental and minimal.'
Detroit has silenced no message, has invoked no
censorship, and has imposed no limitation upon those who
wish to view them. The ordinance is addressed only to the
places at which this type of *79 expression may be
presented, a restriction that does not interfere with content.
Nor is there any significant overall curtailment of adult
movie presentations, or the opportunity for a message
reach an audience. On the basis of the District Court's
finding, Ante, at 2453, n. 35, it appears that if a sufficient
market exists to support them the number of adult movie
theaters in Detroit will remain approximately the same,
free to purvey the same message. To be sure some
prospective patrons may be inconvenienced by this
dispersal.' But other patrons, depending upon where they
live or work, may find it more convenient to view an adult
movie when adult theaters are not concentrated in a
particular section of the city.
**2457 In these circumstances, it is appropriate to analyze
the permissibility of Detroit's action under the four-part
test of United States v. O'Brien, 391 U.S. 367, 377, 88
S.Ct. 1673, 1679, 20 L.Ed.2d 672 (1968). Under that test, a
governmental regulation is sufficiently justified, despite its
incidental impact upon First Amendment interests, "if it is
within the constitutional power of the Government; if it
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furthers an important or substantial governmental interest;
ifthe governmental interest is unrelated to the suppression
of free *80 expression; and ifthe incidental restriction on.
.. First Amendment freedoms is no greater than is essential
to the furtherance of that interest." Ibid. The factual
distinctions between a prosecution for destruction of a
Selective Service registration certificate, as in 0 'Brien,
and this case are substantial, but the essential weighing and
balancing of competing interestare the same. Cf. Procunier
v. Martinez, 416 U.S., at 409-412, 94 S.Ct., at 1809-1810.
There is, as noted earlier, no question that the ordinance
was within the power of the Detroit Common Council to
enact. See Berman v. Parker, 348 U.S., at 32, 75 S.Ct., at
102. Nor is there doubt that the interests furthered by this
ordinance are both important and substantial. Without
stable neighborhoods, both residential and commercial,
large sections of a modem city quickly can deteriorate into
an urban jungle with tragic consequences to social,
environmental, and economic values. While I agree with
respondents that no aspect of the police power enjoys
immunity from searching constitutional scrutiny, it also is
undeniable that zoning, when used to preserve the
character of specific areas of a city, is perhaps "the most
essential function performed by local government, for it is
one of the primary means by which we protect that
sometimes difficult to define concept of quality of life."
Village of Belle Terre v. Boraas, 416 U.S., at 13, 94 S.Ct.,
at 1543 (Marshall, J., dissenting).
The third and fourth tests of O'Brien also are met on this
record. It is clear both from the chronology and from the
facts that Detroit has not embarked on an effort to suppress
free expression. The ordinance was already in existence,
and its purposes clearly set out, for a full decade before
adult establishments were brought under it. When this
occurred, it is clear indeed it is not seriously challenged
that the governmental interest prompting the inclusion in
the ordinance of adult establishments was wholly unrelated
to any suppression of *81 free expression.' Nor is there
reason to question **2458 that the degree of incidental
encroachment upon such expression was the minimum
necessary to further the purpose *82 of the ordinance. The
evidence presented to the Common Council indicated that
the urban deterioration was threatened, not by the
concentration of all movie theaters with other "regulated
uses," but only by a concentration of those that elected to
specialize in adult movies. 5 The case would present a
different situation had Detroit brought within the ordinance
types of theaters that had not been shown to contribute to
the deterioration of surrounding areas. 6

*83 IV
WESTLAW

The dissenting opinions perceive support for their position
in Erznoznik v. City of Jacksonville, 422 U.S. 205, 95
S.Ct. 2268, 45 L.Ed.2d 125 (1975). I believe this
perception is a clouded one. The Jacksonville and Detroit
ordinances are quite dissimilar, and our analysis of the
infirmities of the former is inapplicable to the latter. In
Erznoznik, an ordinance purporting to prevent a nuisance,
not a comprehensive zoning ordinance, prohibited the
showing of films containing nudity by drive-in theaters
when the screens were visible from a public street or place.
The governmental interests advanced as justifying the
ordinance were three: (i) to protect citizens from unwilling
exposure to possibly offensive material; (ii) to protect
children from such materials; and (iii) to prevent the
slowing of passing traffic and the likelihood of resulting
accidents. We found the Jacksonville ordinance on its face
either overbroad or underinclusive with respect to each of
these asserted purposes. As to the first purpose, the
ordinance was overbroad because it proscribed the
showing of any nudity, however innocent or educational.
Moreover, potential viewers who deemed particular nudity
to be offensive were not captives; they had only to look
elsewhere. Id., at 210-212, 95 S.Ct., at 2273-2274; see
Cohen v. California, 403 U.S., at 21, 91 S.Ct., at 1786. As
to minors the Jacksonville ordinance was overbroad
because it "might prohibit newsreel scenes of the opening
of an art exhibit as well as shots of bathers on a beach." 422
U.S., at 213, 95 S.Ct., at 2275. Finally, the **2459
ordinance was not rationally tailored to support its asserted
purpose as a traffic regulation. By proscribing "even the
most fleeting and innocent glimpses of nudity," it was
strikingly underinclusive omitting "a wide variety *84 of
other scenes in the customary screen diet ... (that) would
be (no) less distracting to the passing motorist." Id., at
214-215, 95 S.Ct., at2275.
In sum, the ordinance in Erznoznik was a misconceived
attempt directly to regulate content of expression. The
Detroit zoning ordinance, in contrast, affects expression
only incidentally and in furtherance of governmental
interests wholly unrelated to the regulation of expression.
At least as applied to respondents, it does not offend the
First Amendment. Although courts must be alert to the
possibility of direct rather than incidental effect of zoning
on expression, and especially to the possibility of using the
power to zone as a pretext for suppressing expression, it is
clear that this is not such a case.

Mr. Justice STEWART, with whom Mr. Justice
BRENNAN, Mr. Justice MARSHALL, and Mr. Justice
BLACKMUN join, dissenting.
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The Court today holds that the First and Fourteenth
Amendments do not prevent the city of Detroit from using
a system of prior restraints and criminal sanctions to
enforce content-based restrictions on the geographic
location of motion picture theaters that exhibit nonobscene
but sexually oriented films. I dissent from this drastic
departure from established principles of First Amendment
law.
This case does not involve a simple zoning ordinance,' or a
content-neutral time, place, and manner restriction,' *85 or
a regulation of obscene expression or other speech that is
entitled to less than the full protection of the First
Amendment. 1 The kind of expression at issue here is no
doubt objectionable to some, but that fact does not
diminish its protected status any more than did the
particular content of the "offensive" expression in
Erznoznik v. City of Jacksonville, 422 U.S. 205, 95 S.Ct.
2268, 45 L.Ed.2d 125 (display of nudity on a drive-in
movie screen)"; Lewis v. City of New Orleans, 415 U.S.
130, 94 S.Ct. 970, 39 L.Ed.2d 214 (utterance of vulgar
epithet); Hess v. Indiana, 414 U.S. 105, 94 S.Ct. 326, 38
L.Ed.2d 303 (utterance of vulgar remark); Papish v.
University of Missouri Curators, 410 U.S. 667, 93 S.Ct.
1197, 3 5 L. Ed.2d 618 (indecent remarks in campus
newspaper); Cohen v. California, 103 U.S. 15, ') l S.Ct.
1780, 29 L.Ed.2d 284 (wearing of clothing inscribed with a
vulgar remark); Brandenburg v. Ohio, 395 U.S. 444, 89
S.Ct. 1827, 23 L.Ed.2d 430 (utterance of racial slurs); or
Kingsley Pictures Corp. v. Regents, 360 U.S. 684, 79 S.Ct.
1362, 3 L.Ed.2d 1512 (alluring portrayal of adultery as
proper behavior).
What this case does involve is the constitutional
permissibility of selective interference with protected
speech whose content is thought to produce distasteful
effects. It is **2460 elementary that a prime function of the
First Amendment is to guard against just such
interference.~ By refusing to invalidate Detroit's ordinance
the Court rides roughshod over cardinal principles of First
Amendment *86 Jaw, which require that time, place, and
manner regulations that affect protected expression be
content neutral except in the limited context of a captive or
juvenile audience.' In place of these principles the Court
invokes a concept wholly alien to the First Amendment.
Since "few of us would march our sons and daughters off
to war to preserve the citizen's right to see 'Specified
Sexual Activities' exhibited in the theaters of our choice,"
Ante, at 2452, the Court implies that these films are not
entitled to the full protection of the Constitution. This
stands "Voltaire's immortal comment," Ibid., on its head.
For if the guarantees of the First Amendment were
reserved for expression that more than a "few of us" would
take up arms to defend, then the right of free expression
would be defined and circumscribed by current popular
opinion. The guarantees of the Bill of Rights were
WESTLAW

designed to protect against precisely such majoritarian
limitations on individual liberty. 6
*87 The fact that the "offensive" speech here may not
address "important" topics "ideas of social and political
significance," in the Court's terminology, Ante, at 2447
does not mean that it is less worthy of constitutional
protection. "Wholly neutral futilities ... come under the
protection of free speech as fully as do Keats' poems or
Donne's sermons." Winters v. New York, 333 U.S. 507,
528, 68 S.Ct. 665, 676, 92 L.Ed. 840 (Frankfurter, J.,
dissenting); accord, Cohen v. California, supra, 403 U.S.,
at 25, 91 S.Ct., at 1788. Moreover, in the absence of a
judicial determination of obscenity, it is by no means clear
that the speech is not "important" even on the Court's
terms. "(S)ex and obscenity are not synonymous .... The
portrayal of sex, E.g., in art, literature and scientific works,
is not itself sufficient reason to deny material the
constitutional protection of freedom of speech and press.
Sex, a great arid mysterious motive force in human life, has
indisputably been a subject of ahsorhing interest to
mankind through the ages; it is one of the vital problems of
human interest and public concern." Roth v. United States,
354 U.S. 476, 487, 77 S.Ct. 1304, 1310, 1 L.Ed.2d 1498
(footnotes omitted). See also Kingsley Pictures Corp. v.
Regent:>, ~11prn, 160 l r.s., <1t 688-689, 79 S.Ct., at 1JG5.
I can only interpret today's decision as an aberration. The
Court is undoubtedly sympathetic, as am I, to the
well-intentioned efforts of Detroit to "clean up" its streets
and prevent the proliferation of "skid rows." But it is in
those instances where protected speech grates most
unpleasantly against the sensibilities that judicial vigilance
must be at its height.

**2461 Heretofore, the Court has not shied from its
responsibility to protect "offensive" speech from
governmental interference. Just last Term in Erznoznik v.
City of Jacksonville, supra, the Court held that a city could
not, consistently with the First and Fourteenth
Amendments, make it a public nuisance for a drive-in
movie theater to show films containing nudity ifthe screen
were visible *88 from a public street or place. The factual
parallels between that case and this one are striking. There,
as here, the ordinance did not forbid altogether the
"distasteful" expression but merely required alteration in
the physical setting of the forum. There, as here, the city's
principal asserted interest was in minimizing the
"undesirable" effects of speech having a particular content.
And, most significantly, the particular content of the
restricted speech at issue in Erznoznik precisely parallels
the content restriction embodied in s 1 of Detroit's
definition of "Specified Anatomical Areas." Compare
Jacksonville Municipal Code s 330.313 with Detroit
Ordinance No. 742-G, s 32.0007. In short, Erznoznik is
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almost on "all fours" with this case.
The Court must never forget that the consequences of
rigorously enforcing the guarantees of the First
Amendment are frequently unpleasant. Much speech that
seems to be oflittle or no value will enter the market place
of ideas, threatening the quality of our social discourse
and, more generally, the serenity of our lives. But that is
the price to be paid for constitutional freedom.
Mr. Justice BLACKMUN, with whom Mr. Justice
BRENNAN, Mr. Justice STEWART, and Mr. Justice
MARSHALL join, dissenting.
I join Mr. Justice STEWART'S dissent, and write
separately to identify an independent ground on which, for
me, the challenged ordinance is unconstitutional. That
ground is vagueness.

We should put ourselves for a moment in the shoes of the
motion picture exhibitor. Let us suppose that, having
previously offered only a more innocuous fare, he *89
decides to vary it by exhibiting on certain days films from a
series which occasionally deals explicitly with sex. The
exhibitor must determine whether this places h theater into
the "adult" class prescribed by the challenged ordinance. If
the theater is within that class, it must be licensed, and it
may be entirely prohibited, depending on its location.
"Adult" status Ve! non depends on whether the theater is
"used for presenting" films that are "distinguished or
characterized by an emphasis on" certain specified
activities, including sexual intercourse, or specified
anatomical areas.' It will be simple enough, as the operator
screens films, to tell when one of these areas or activities is
being depicted, but ifthe depiction represents only a part of
the films' subject matter, I am at a loss to know how he will
tell whether they are "distinguished or characterized by an
emphasis" on those areas and activities. The ordinance
gives him no guidance. Neither does it instruct him on how
to tell whether, assuming the films in question are thus
"distinguished or characterized," his theater is being "used
for presenting" such films. That phrase could mean Ever
used, Often used, or Predominantly used, to name a few
possibilities.
Let us assume the exhibitor concludes that the film series
will render his showhouse an "adult" theater. He still must
determine whether the operation of the theater is prohibited
by virtue of there being two other "regulated uses" within
WESTL.AW

1,000 feet. His task of determining whether his own theater
is "adult" is suddenly multiplied by however many
neighbors he may have that arguably are within that same
class. He must, in other *90 words, know and **2462
evaluate not only his own films, but those of any
competitor within 1,000 feet. And neighboring theaters are
not his only worry, since the list of regulated uses also
includes "adult" bookstores, "Group 'D' Cabaret(s),"
sellers of alcoholic beverages for consumption on the
premises, hotels, motels, pawnshops, pool halls, public
lodging houses, "secondhand stores," shoeshine parlors,
and "taxi dance halls." The exhitor must master all these
definitions. Some he will find very clear, of course; others
less so. A neighboring bookstore is "adult," for example, if
a "substantial or significant portion of its stock in trade" is
"distinguished or characterized" in the same way as the
films shown in an "adult" theater.
The exhibitor's compounded task of applying the statutory
definitions to himself and his neighbors, furthermore, is an
ongoing one. At any moment he could become a violator of
the ordinance because some neighbor has slipped into a
"regulated use" classification. He must know, for example,
ifthe adjacent hotel has opened a bar or shoeshine "parlor"
on the premises, though he may still be uncertain whether
the hotel as a whole constitutes more than one "regulated
use." He must also know the moment when the stock in
trade of neighboring bookstores and theaters comes to be
of such a character, and predominance, as to render them
"adult." Lest he let down his guard, he should remember
that ifhe miscalculates on any of these issues, he may pay a
fine or go to jail. 2
It would not be surprising if, under the circumstances, the
exhibitor chose to forgo showing the film series altogether.
Such deterrence of protected First Amendment activity in
the "gray area" of a statute's possible *91 coverage is, of
course, one of the vices of vagueness. A second is the
tendency of vague statutory standards to grant excessive
and effectively unreviewable discretion to the officials
who enforce those standards. That vice is also present here.
It is present because the vague standards already described
are left to the interpretation and application of law
enforcement authorities. 3 It is introduced even more
dangerously by the indefinite standards under which city
officials are empowered to grant or deny licenses for
"adult" theaters, and also waivers of the 1,000-foot rule. 4
All "adult" theaters must be licensed, and licenses are
dispensed by the mayor. The ordinance does not specify
the criteria for licensing, except in one respect. The mayor
is empowered to refuse an "adult" theater license, or
revoke it at any time,
"upon proof submitted to him of the violation ... , within
the preceding two years, of any criminal statute ... or
(zoning) ordinance . . . which evidences a flagrant
disregard for the safety or welfare of either the patrons,
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employees, or persons residing or doing business nearby."
Code of Detroit s 5-2-3.
*92 If the operation of an "adult" theater would violate the
1,000-foot rule, the exhibitor must obtain the approval not
only of the mayor but of the City Planning Commission,
which is empowered to waive the rule. It may grant a
waiver if it finds that the operation of an "adult" theater, in
addition to satisfying several more definite criteria, "will
not be contrary to the public interest or injurious to nearby
properties," or violative of "the spirit and intent" of the
ordinance.

**2463 II
Just the other day, in Hynes v. Mayor of Oradell, 425 U.S.
610, 96 S.Ct. 1755, 48 L.Ed.2d 243 (1976), we reaffirmed
the principle that in the First Amendment area "
'government may regulate . . . only with narrow
specificity,' "NAACP v. Button, 371 U.S. 415, 433, 83
S.Ct. 328, 338, 9 L.Ed.2d 405 (1963), avoiding the use of
language that is so vague that "men of common
intelligence must necessarily guess at its meaning."
Connally v. General Constr. Co., 269 U.S. 385, 391, 46
S.Ct. 126, 127, 70 L.Ed. 322 (1926). In Hynes we
invalidated for its vagueness an ordinance that required
"Civic Groups and Organizations," and also anyone
seeking to "call from house to house ... for a recognized
charitable ... or ... political campaign or cause," to
register with the local police "for identification only." We
found it intolerably unclear what "Groups and
Organizations" were encompassed, what was meant by a
"cause," and what was required by way of"identification."
I fail to see how a statutory prohibition as difficult to
understand and apply as the 1,000-foot rule for "adult"
theaters can survive ifthe ordinance in Hynes could not.
The vagueness in the licensing and waiver standards of this
ordinance is more pernicious still. The mayor's power to
deny a license because of "flagrant disregard" for the
"safety or welfare" of others is apparently exercisable only
over those who have committed some *93 infraction
within the previous two years,5 but I do not see why even
those persons should be subject to standardless licensing
discretion of precisely the kind that this Court so many
times has condemned. See Shuttlesworth v. Birmingham,
394 U.S. 147, 89 S.Ct. 935, 22.Ed.2d 162 (1969); Staub v.
City of Baxley, 355 U.S. 313, 78 S.Ct. 277, 2 L.Ed.2d 302
(1958); Kunz v. New York, 340 U.S. 290, 71 S.Ct. 312, 95
L.Ed. 280 (1951); Niemotko v. Maryland, 340 U.S. 268, 71
S.Ct. 325, 95 L.Ed. 267 (1951 ); Saia v. New York, 334
U.S. 558, 68 S.Ct. 1148, 92 L.Ed. 1574 (1948); Schneider
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v. State, 308 U.S. 147, 163-164, 60 S.Ct. 146, 151-152, 84
L.Ed. 155 (1939); Hague v. CIO, 307 U.S. 496, 59 S.Ct.
954, 83 L.Ed. 1423 (1939); Lovell v. Griffin, 303 U.S. 444,
58 S.Ct. 666, 82 L.Ed. 949 (1938). For the exhibitor who
must obtain a waiver of the 1,000-foot rule, the City
Planning Commission likewise functions effectively as a
censor, constrained only by its perception of the "public
interest" and the "spirit and intent" of the ordinance. This
Court repeatedly has invalidated such vague standards for
prior approval of film exhibitions. See Inlerslale Circuit v.
Dallas, 390 U.S. 676, 683, 88 S.Ct. 1298, 1302, 20 L.Ed.2d
225 (1968), and cases cited. 6 Indeed, a standard much like
the waiver standardin *94 this case was the one found
wanting in Gelling v. Texas, 343 U.S. 960, 72 S.Ct. 1002,
96 L.Ed. 1359 (1952) (censor could ban films "of such
character as to be prejudicial to the best interests of the
people of said City").
IL is lrue Lhal Lhe mayor and the Planning Commission
review the applications of theaters, rather than individual
films. It might also be argued that at least if they adhere to
the "spirit and intent" of the ordinance, their principal
concern will be **2464 with the blighting of the cityscape,
rather than that of the minds of their constituents. But
neither of these aspects of the case alters its basic and
uispusilive fal:LS: persu11s seeki11g Lu exhibil "adull," bul
protected, films must secure, in many cases, the prior
approval of the mayor and City Planning Commission;
Lhey inevitably will make Lheir decisions by reference to
the content of the proposed exhibitions; they are not
constrained in doing so by "narrowly drawn, reasonable
and definite standards." Niemotko v. Maryland, 340 U.S.,
at 271, 71 S.Ct., at 327. This may be a permissible way to
control pawnshops, pool halls, and the other "regulated
uses" for which the ordinance was originally designed. It is
not an acceptable way, in the light of the First
Amendment's presence, to decide who will be permitted to
exhibit what films in what places.

III

The Court today does not really question these settled
principles, or raise any doubt that if they were applied in
this case, the challenged ordinance would not survive. The
Court reasons, instead, that these principles need not be
applied in this case because the plaintiffs themselves are
clearly within the ordinance's proscriptions, and thus not
affected by its vagueness. Our usual practice, as the Court
notes, is to entertain facial challenges based on vagueness
and overbreadth by anyone subject to a statute's
proscription. The reasons given for departing *95 from this
practice are ( 1) that the ordinance will have no "significant
deterrent effect on the exhibition of films protected by the
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First Amendment"; (2) that the ordinance is easily
susceptible of "a narrowing construction"; and (3) that
"there is surely a less vital interest in the uninhibited
exhibition of material that is on the borderline between
pornography and artistic expression than in the free
dissemination of ideas of social and political significance."
Ante, at 2447.
As to the first reason, I disagree on the facts, as is clear
from the initial section of this opinion. 7 As to the second,
no easy "narrowing construction" is proposed, and I doubt
that one exists, particularly since (due to the operation of
the 1,000-foot rule) not only the "used for presenting" and
"characterized by an emphasis" language relating to
"adult" theaters, and the "flagrant disregard" and "public
interest" language of the licensing and waiver provisions,
but also the definitions of Other regulated uses must all be
reduced to specificity. See also Hynes v. Mayor of Oradell,
425 U.S., at 622, 96 S.Ct., at 1761. ("we are without power
to remedy the (vagueness) defects by giving the ordinance
constitutionally precise content").

applying settled vagueness principles, as indeed it explains
this whole case. In joining Mr. Justice STEWART I have
joined his forthright rejection of the notion that First
Amendment protection is diminished for "erotic materials"
that only a "few of us" see the need to protect.
We should not be swayed in this case by the
characterization of the challenged ordinance as merely a
"zoning" regulation, or by the "adult" nature of the
affected material. By whatever name, this ordinance
prohibits the showing of certain films in certain places,
imposing criminal sanctions **2465 for violation of the
ban. And however distasteful we may suspect the films to
be, we cannot approve their suppression without any
judicial finding that they are obscene under this Court's
carefully delineated and considered standards.
All Citations
427 U.S. 50, 96 S.Ct. 2440, 49 L.Ed.2d 310, 1 Media L.
Rep. 1151

*96 As the third reason, that "adult" material is simply
entitled to less protection, it certainly explains the lapse in
Footnotes
The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50
L.Ed. 499.

**

Part Ill of this opinion is joined by only THE CHIEF JUSTICE, Mr. Justice WHITE, and Mr. Justice REHNQUIST.
"Congress shall make no law ... abridging the freedom of speech, or of the press .... " This Amendment is made
applicable to the States by the Due Process Clause of the Fourteenth Amendment. Edwards v. South Carolina, 372 U.S.
229, 83 S.Ct. 680, 9 L.Ed.2d 697.

2

The District Court held that the original form of the 500-foot restriction was invalid because it was measured from "any
building containing a residential, dwelling or rooming unit." The city did not appeal from that ruling, but adopted an
amendment prohibiting the operation of an adult theater within 500 feet of any area zoned for residential use. The
amended restriction is not directly challenged in this litigation.

3

In addition to adult motion picture theaters and "mini" theaters, which contain less than 50 seats, the regulated uses
include adult bookstores; cabarets (group "D"); establishments for the sale of beer or intoxicating liquor for consumption
on the premises; hotels or motels; pawnshops; pool or billiard halls; public lodging houses; secondhand stores;
shoeshine parlors; and taxi dance halls.

4

These terms are defined as follows:
"For the purpose of this Section, 'Specified Sexual Activities' is defined as:
"1. Human Genitals in a state of sexual stimulation or arousal;
"2. Acts of human masturbation, sexual intercourse or sodomy;
"3. Fondling or other erotic touching of human genitals, pubic region, buttock or female breast.
"And 'Specified Anatomical Areas' is defined as:
"1. Less than completely and opaquely covered: (a) human genitals, pubic region, (b) buttock, and (c) female breast
below a point immediately above the top of the areola; and
"2. Human male genitals in a discernibly turgid state, even if completely and opaquely covered."
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There are three types of adult establishments bookstores, motion picture theaters, and mini motion picture theaters
defined respectively as follows :
"Adult Book Store
"An establishment having as a substantial or significant portion of its stock in trade, books, magazines, and other
periodicals which are distinguished or characterized by their emphasis on matter depicting, describing or relating to
'Specified Sexual Activities' or 'Specified Anatomical Areas,' (as defined below), or an establishment with a segment or
section devoted to the sale or display of such material.
"Adult Motion Picture Theater
"An enclosed building with a capacity of 50 or more persons used for presenting material distinguished or characterized
by an emphasis on matter depicting, describing or relating to 'Specified Sexual Activities' or 'Specified Anatomical Areas,'
(as defined below) for observation by patrons therein.
"Adult Mini Motion Picture Theater
"An enclosed building with a capacity for less than 50 persons used for presenting material distinguished or characterized
by an emphasis on matter depicting, describing or relating to 'Specified Sexual Activities' or 'Specified Anatomical Areas,'
(as defined below}, for observation by patrons therein."

6

Section 66.000 of the Official Zoning Ordinance (1972) recited:
"In the development and execution of this Ordinance, it is recognized that there are some uses which, because of their
very nature, are recognized as having serious objectionable operational characteristics, particularly when several of
them are concentrated under certain circumstances thereby having a deleterious effect upon the adjacent areas. Special
regulation of these uses is necessary to insure that these adverse effects will nol contribute to the blighting or
downgrading of the surrounding neighborhood . These special regulations are itemized in 'this section. The primary
control or regulation is for the purpose of preventing a concentration of these uses in any one area (i. e. not more than two
such uses within one thousand feet of each other which would create such adverse effects)."

7

The ordinance authorizes the Zoning Commission to waive the 1,000-foot restriction if it finds:
"a) That the proposed use will not be contrary to the public interest or injurious to nearby properties, and that the spirit and
intent of this Ordinance will be observed.
"b) I hat the proposed use will not enlarge or encourage the development of a 'skid row' area.
"c) That the establishment of an additional regulated use in the area will not be contrary to any program of neigh(bor)hood
conservation nor will it interfere with any program of urban renewal.
"d) That all applicable regulations of this Ordinance will be observed. "

8

A police department memorandum addressed to the assistant corporation counsel stated that since 1967 there had been
an increase in the number of adult theaters in Detroit from 2 to 25, and a comparable increase in the number of adult book
stores and other "adult-type businesses."

9

Respondents alleged a claim for relief under 42 U.S.C. s 1983, invoking the jurisdiction of the federal court under 28
U.S.C. s 1343(3).

10

Both cases were decided in a single opinion filed jointly by Judge Kennedy and Judge Gubow. Nortown Theatre v.
Gribbs, 373 F.Supp. 363 (ED Mich .1974).

11

"When, as here, the City has stated a reason for adopting an ordinance which is a subject of legitimate concern , that
statement of purpose is not subject to attack.
"Nor may the Court substitute its judgment for that of the Common Council of the City of Detroit as to the methods
adopted to deal with the City's legitimate concern to preserve neighborhoods, so long as there is some rational
relationship between the objective of the Ordinance and the methods adopted." Id ., at 367.

12

"Because the Ordinances distinguish adult theatres and bookstores from ordinary theatres and bookstores on the basis
of the content of their respective wares, the classification is one which restrains conduct protected by the First
Amendment. See Interstate Circuit, Inc. v. Dallas, 390 U.S. 676, 88 S.Ct. 1298, 20 L.Ed .2d 225 (1968). The appropriate
standard for reviewing the classification, therefore, is a test of close scrutiny. Harper v. Virginia Board of Elections, 383
U.S . 663, 670, 86 S.Ct. 1079, 16 L.Ed.2d 169 (1966); NAACP v. Button, 371 U.S. 415, 438, 83 S.Ct. 328, 9 L.Ed.2d 405
(1963) . Under this test, the validity of the classification depends on whether it is necessary to further a compelling State
interest.
"The compelling State interest which the Defendants point to as justifying the restrictions on locations of adult theatres
and bookstores is the preservation of neighborhoods, upon which adult establishments have been found to have a
destructive impact. The affidavit of Dr. Mel Ravitz clearly establishes that the prohibition of more than one regulated use
within 1000 feet is necessary to promote that interest. This provision therefore does not offend the equal protection
clause." Id, at 369.
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13

"Applying those standards to the instant case, the power to license and zone businesses and prohibit their location in
certain areas is clearly within the constitutional power of the City. The government interest, i. e. the preservation and
stabilization of neighborhoods in the City of Detroit, is unrelated to the suppression of free expression. First Amendment
rights are indirectly related , but only in the sense that they cannot be freely exercised in specific locations. Plaintiffs would
not contend that they are entitled to operate a theatre or bookstore, which are commercial businesses, in a residentially
zoned area; nor could they claim the right to put on a performance for profit in a public street. Admittedly the regulation
here is more restrictive, but it is of the same character." Id ., at 371.

14

"The City did not discharge its heavy burden of justifying the prior restraint which these ordinances undoubtedly impose
by merely establishing that they were designed to serve a compelling public interest. Since fundamental rights are
involved, the City had the further burden of showing that the method which it chose to deal with the problem at hand was
necessary and that its effect on protected rights was only incidental. The City could legally regulate movie theatres and
bookstores under its police powers by providing that such establishments be operated only in particular areas .. . .
However, this ordinance selects for special treatment particular business enterprises which fall within the general
business classifications permissible under zoning laws and classifies them as regulated uses solely by reference to the
content of the constitutionally protected materials which they purvey to the public." 518 F .2d, at 1019-1020.

15

He stated in part:
"I do not view the 1ODO-foot provision as a regulation of speech on the basis of its content. Rather, it is a regulation of the
right to locate a business based on the side-effects of its location . The interest in preserving neighborhoods is not a
subterfuge for censorship ." Id., at 1023.

16

Both complaints allege that only adults are admitted to these theaters . Nortown expressly alleges that it "desires to
continue exhibiting adult-type motion picture films at said theater." Neither respondent has indicated any plan to exhibit
pictures even arguably outside the coverage of the ordinances.

17

"Such claims of facial overbreadth have been entertained in cases involving statutes which, by their terms, seek to
regulate 'only spoken words .' Gooding v. Wilson, 405 U.S. 518, 520, 92 S.Ct. 1103, 1105, 31 L.Ed.2d 408 (1972) . See
Cohen v. California, 403 U.S. 15, 91 S.Ct. 1780, 29 L.Ed .2d 284 (1971); Street v. New York, 394 U.S. 576, 89 S.Ct. 1354,
22 L.Ed.2d 572 (1969); Brandenburg v. Ohio, 395 U.S. 444, 89 S.Ct. 1827, 23 L.Ed.2d 430 (1969); Chaplinsky v. New
Hampshire, 315 U.S. 568 , 62 S.Ct. 766, 86 L.Ed. 1031 (1942) . In such cases, it has been the judgment of this Court that
the possible harm to society in permitting some unprotected speech to go unpunished is outweighed by the possibility
that protected speech of others may be muted and perceived grievances left to fester because of the possible inhibitory
effects of overly broad statutes. Overbreadth attacks have also been allowed where the Court thought rights of
association were ensnared in statutes which, by their broad sweep, might result in burdening innocent associations. See
Keyishian v. Board of Regents, 385 U.S. 589, 87 S.Ct. 675, 17 L.Ed.2d 629 (1967) ; United States v. Robel, 389 U.S. 258,
88 S.Ct. 419, 19 L.Ed .2d 508 (1967); Apthekerv . Secretary of State, 378 U.S. 500, 84 S.Ct. 1659, 12 L.Ed.2d 992 (1964) ;
Shelton v. Tucker (364 U.S. 479, 81 S.Ct. 247, 5 L.Ed.2d 231 (1960)). Facial overbreadth claims have also been
entertained where statutes, by their terms, purport to regulate the time, place , and manner of expressive or
communicative conduct, see Grayned v. City of Rockford , supra, 408 U.S., at 114-121, 92 S.Ct., at 2302-2306; Cameron
v. Johnson, 390 U.S., at 617-619, 88 S.Ct., at 1338, 1339; Zwickler v. Koota, 389 U.S. 241, 249-250, 88 S.Ct. 391,
396-397, 19 L.Ed .2d 444 (1967) ; Thornhill v. Alabama , 310 U.S. 88, 60 S.Ct. 736, 84 L.Ed . 1093 (1940), and where such
conduct has required official approval under laws that delegated standardless discretionary power to local functionaries ,
resulting in virtually unreviewable prior restraints on First Amendment rights . See Shuttlesworth v. Birmingham , 394 U.S.
147, 89 S.Ct. 935, 22 L.Ed .2d 162 (1969) ; Cox v. Louisiana, 379 U.S. 536, 553-558 , 85 S.Ct. 453, 463-466, 13 L.Ed .2d
471 (1965); Kunz v. New York , 340 U.S. 290, 71 S.Ct. 312, 95 l.Ed. 280 (1951) ; Lovell v. Griffin, 303 U.S. 444, 58 S.Ct.
666, 82 L.Ed. 949 (1938) ." Broadrick v. Oklahoma, 413 U.S. 601 , 612-613, 93 S.Ct. 2908, 2916, 37 L.Ed.2d 830.

18

Reasonable regulations of the time, place, and manner of protected speech, where those regulations are necessary to
further significant governmental interests, are permitted by the First Amendment. See, E. g., Kovacs v. Cooper, 336 U.S.
77, 69 S.Ct. 448, 93 L.Ed . 513 (limitation on use of sound trucks); Cox v. Louisiana, 379 U.S. 559, 85 S.Ct. 476, 13
L.Ed.2d 487 (ban on demonstrations in or near a courthouse with the intent to obstruct justice); Grayned v. City of
Rockford, 408 U.S. 104, 92 S.Ct. 2294, 33 L.Ed.2d 222 (ban on willful making, on grounds adjacent to a school, of any
noise which disturbs the good order of the school session).

19

S. Tallentrye , The Friends of Voltaire 199 (1907).

20

See Hague v. CIO, 307 U.S. 496, 516, 59 S.Ct. 954, 964, 83 l.Ed . 1423 (opinion of Roberts, J.).
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21

Terminiello v. Chicago, 337 U.S. 1, 4, 69 S.Ct. 894, 895, 93 L.Ed. 1131 .

22

See E. g., Kastigar v. United States, 406 U.S. 441, 454-455, 92 S.Ct. 1653, 1661-1662, 32 L.Ed.2d 212; United Gas Imp.
Co. v. Continental Oil Co., 381 U.S. 392, 404, 85 S.Ct. 1517, 1524, 14 L.Ed.2d 466.

23

See Bond v. Floyd, 385 U.S. 116, 133-134, 87 S.Ct. 339, 348, 17 L.Ed.2d 235; Harisiades v. Shaughnessy, 342 U.S.
580, 592, 72 S.Ct. 512, 520, 96 L.Ed. 586; Musserv. Utah, 333 U.S. 95, 99-101, 68 S.Ct. 397, 398-399, 92 L.Ed. 562.

24

In Chaplinsky v. New Hampshire, 315 U.S. 568, 57'1, 62 S.Ct. 766, 770, 86 L.Ed. 1031, we held that a statute punishing
the use of "damned racketeer(s)" and "damned Fascist(s)" did not unduly impair liberty of expression.

25

"Actual malice" is shown by proof that a statement was made "with knowledge that it was false or with reckless disregard
of whether it was false or not." 376 U.S., at 280, 84 S.Ct., at 726.

26

See, for example, the discussion of the" 'public or general interest' test" for determining the applicability of the New York
Times standard in Gertz v. Robert Welch, Inc., 418 U.S. 323, 346, 94 S.Ct. 2997, 3010, 41 L.Ed.2d 789, and the
reference, Id., at 348, 94 S.Ct., at 3011, to a factual misstatement "whose content did not warn a reasonably prudent
editor or broadcaster of its defamatory potential." The mere fact that an alleged defamatory statement is false does not, of
course, place it completely beyond the protection of the First Amendment. "The First Amendment requires that we protect
some falsehood in order to protect speech that matters." Id., at 341, 94 S.Ct. at 3007.
Thus, Professor Kalven wrote in The Concept of the Public Forum: Cox v. Louisiana, 1965 Sup.Ct.Rev. 1, 29:
"(The Equal Protection Clause) is likely to provide a second line of defense for vigorous users of the public forum. If some
groups are exempted from a prohibition on parades and pickets, the rationale for regulation is fatally impeached. The
objection can then no longer be keyed to interferences with other uses of the public places, but would appear to implicate
the kind of message that the groups were transmitting. The regulation would thus slip from the neutrality of time, place,
and circumstance into a concern about content. I he result 1s that equal-protection analysis in the area ot speech issues
would merge with considerations of censorship. And this is precisely what Mr. Justice Black argued in Cox :
" 'But by specifically permitting picketing for the publication of labor union views, Louisiana is attempting to pick and
choose among the views it is willing to have discussed on its streets. It is thus trying to prescribe by law what matters of
public interest people it allows to assemble on its streets may and may not discuss. This seems to me to be censorship in
a most odious form ... '(379 U.S., at 581, 85 S.Ct., at 453)."

28

Virginia Pharmacy Board v. Virginia Consumer Council, 425 U.S. 748, 96 S.Ct. 1817, 48 L.Ed.2d 346.

29

Lehman v. City of Shaker Heights, 418 U.S. 298, 94 S.Ct. 2714, 41 L.Ed.2d 770 (product advertising accepted, while
political cards rejected).

30

Markham Advertising Co. v. State, 73 Wash.2d 405, 439 P.2d 248 (1968), appeal dismissed for want of a substantial
federal question, 393 U.S. 316, 89 S.Ct. 553, 21 L.Ed.2d 512.

31

In NLRB v. Gissel Packing Co., 395 U.S. 575, 617, 89 S.Ct. 1918, 1941, 23 L.Ed.2d 547, the Court upheld a federal
statute which balanced an employer's free speech right to communicate with his employees against the employees'
rights to associate freely by providing that the expression of" 'any views, argument, or opinion' " should not be " 'evidence
of an unfair labor practice,' " So long as such expression contains" 'no threat of reprisal or force or promise of benefit' "
which would involve interference, restraint, or coercion of employees in the exercise of their right to self-organization.
The power of the Federal Trade Commission to restrain misleading, as well as false, statements in labels and
advertisements has long been recognized. See, E.g., Jacob Siegel Co. v. FTC, 327 U.S. 608, 66 S.Ct. 758, 90 L.Ed. 888;
FTC v. National Comm'n on Egg Nutrition, 517 F.2d 485 (CA? 1975); E. F. Drew & Co. v. FTC, 235 F.2d 735, 740 (CA2
1956).

32

As Mr. Justice Stewart pointed out in Virginia Pharmacy Board v. Virginia Consumer Council, supra, 425 U.S., at 779, 96
S.Ct., at 1834 (concurring opinion), the "differences between commercial price and product advertising . . . and
ideological communication" permits regulation of the former that the First Amendment would not tolerate with respect to
the latter.

33

In Paris Adult Theatre Iv. Slaton, 413 U.S. 49, 73, 93 S.Ct. 2628, 2665, 37 L.Ed.2d 446, Mr. Justice Brennan, in a dissent
joined by Mr. Justice Stewart and Mr. Justice Marshall, explained his approach to the difficult problem of obscenity under
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the First Amendment:
"I would hold, therefore, that at least in the absence of distribution to juveniles or obtrusive exposure to unconsenting
adults, the First and Fourteenth Amendments prohibit the State and Federal Governments from attempting wholly to
suppress sexually oriented materials on the basis of their allegedly 'obscene' contents. Nothing in this approach
precludes those governments from taking action to serve what may be strong and legitimate interests through regulation
of the manner of distribution of sexually oriented material." Id., at 113, 93 S.Ct., at 2662.
34

The Common Council's determination was that a concentration of "adult" movie theaters causes the area to deteriorate
and become a focus of crime, effects which are not attributable to theaters showing other types of films. It is this
secondary effect which these zoning ordinances attempt to avoid, not the dissemination of "offensive" speech. In
contrast, in Erznoznik v. City of Jacksonville, 422 U.S. 205, 95 S.Ct. 2268, 45 L.Ed.2d 125, the justifications offered by
the city rested primarily on the city's interest in protecting its citizens from exposure to unwanted, "offensive" speech. The
only secondary effect relied on to support that ordinance was the impact on traffic an effect which might be caused by a
distracting open-air movie even if it did not exhibit nudity.

35

The situation would be quite different ifthe ordinance had the effect of suppressing, or greatly restricting access to, lawful
speech. Here, however, the District Court specifically found that "(t)he Ordinances do not affect the operation of existing
establishments but only the location of new ones. There are myriad locations in the City of Detroit which must be over
1000 feet from existing regulated establishments. This burden on First Amendment rights is slight." 373 F.Supp., at 370.
It should also be noted that the definitions of "Specified Sexual Activities" and "Specified Anatomical Areas" in the zoning
ordinances, which require an emphasis on such matter and primarily concern conduct, are much more limited than the
terms of the public nuisance ordinance involved in Erznoznik, supra, which broadly prohibited scenes which could not be
deemed inappropriate even for juveniles.
"The ordinance is not directed against sexually explicit nudity, nor is it otherwise limited. Rather, it sweepingly forbids
display of all films containing Any uncovered buttocks or breasts, irrespective of context or pervasiveness. Thus it would
bar a film containing a picture of a baby's buttocks, the nude body of a war victim, or scenes from a culture in which nudity
is indigenous. The ordinance also might prohibit newsreel scenes of the opening of an art exhibit as well as shots of
bathers on a beach. Clearly all nudity cannot be deemed obscene even as to minors. See Ginsberg v. New York, supra.
Nor can such a broad restriction be justified by any other governmental interest pertaining to minors. Speech that is
neither obscene as to youths nor subject to some other legitimate proscription cannot be suppressed solely to protect the
young from ideas or images that a legislative body thinks unsuitable for them." 422 U.S., at 213-214, 95 S.Ct., at 2274.
Moreover, unlike the ordinances in this case, the Erznoznik ordinance singled out movies "containing even the most
fleeting and innocent glimpses of nudity .... " Id., at 214, 95 S.Ct., at 2275.
The Court's opinion in Erznoznik presaged our holding today by noting that the presumption of statutory validity "has less
force when a classification turns on the subject matter of expression." Id., at 215, 95 S.Ct., at 2275. Respondents'
position is that the presumption has no force, or more precisely, that any classification based on subject matter is
absolutely prohibited.
I do not think we need reach, nor am I inclined to agree with, the holding in Part Ill (and supporting discussion) that
nonobscene, erotic materials may be treated differently under First Amendment principles from other forms of protected
expression. I do not consider the conclusions in Part I of the opinion to depend on distinctions between protected speech.

2

The communication involved here is not a kind in which the content or effectiveness of the message depends in some
measure upon where or how it is conveyed. Cf. Cox v. Louisiana, 379 U.S. 536, 85 S.Ct. 453, 13 L.Ed.2d 471 (1965);
Brown v. Louisiana, 383 U.S. 131, 86 S.Ct. 719, 15 L.Ed.2d 637 (1966); Police Dept. of Chicago v. Mosley, supra, 408
U.S. 92, 93, 92 S.Ct. 2286, 2288, 33 L.Ed.2d 212 (1972).
There is no suggestion that the Nortown is, or that the Pussy Cat would be, anything more than a commercial purveyor.
They do not profess to convey their own personal messages through the movies they show, so that the only
communication involved is that contained in the movies themselves. Cf. United States v. O'Brien, 391 U.S. 367, 376, 88
S.Ct. 1673, 1678, 20 L.Ed.2d 672 (1968); Spence v. Washington, 418 U.S. 405, 409-411, 94 S.Ct. 2727, 2729-2730, 41
L.Ed.2d 842 (1974).

3

The burden, it should be noted, is no different from that imposed by more common ordinances that restrict to commercial
zones of a city movie theaters generally as well as other types of businesses presenting similar traffic, parking, safety, or
noise problems. After a half century of sustaining traditional zoning of this kind, there is no reason to believe this Court
would invalidate such an ordinance as violative of the First Amendment. The only difference between such an ordinance
and the Detroit ordinance lies in the reasons for regulating the location of adult theaters. The special public interest that
supports this ordinance is certainly as substantial as the interests that support the normal area zoning to which all movie
theaters, like other commercial establishments, long have been subject.
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4

Respondents attack the nature of the evidence upon which the Common Council acted in bringing adult entertainment
establishments under the ordinance, and which petitioners submitted to the District Court in support of it. That evidence
consisted of reports and affidavits from sociologists and urban planning experts, as well as some laymen, on the cycle of
decay that had been started in areas of other cities, and that could be expected in Detroit, from the influx and
concentration of such establishments. Respondents insist that a major part of that cycle is a kind of "self-fulfilling
prophecy" in which a business establishment neighboring on several of the "regulated uses" perceives that the area is
going downhill economically, and moves out, with the result that a less desirable establishment takes its place thus
fulfilling the prophecy made by the more reputable business. As noted earlier, Supra, at 2454, respondents have tried to
analogize these types of fears to the apprehension found insufficient in previous cases to justify stifling free expression .
But cases like Cox and Terminiello, upon which respondents rely, involved individuals desiring to express Their own
messages rather than commercial exhibitors of films or vendors of books. When an individual or a group of individuals is
silenced, the message itself is silenced and free speech is stifled. In the context of movies and books, the more apt
analogy to Cox or Terminiello would be the censorship cases, in which a State or a municipality attempted to suppress
copies of particular works, or the licensing cases in which that danger was presented. But a zoning ordinance that merely
specifies where a theater may locate, and that does not reduce significantly the number or accessibility of theaters
presenting particular films, stifles no expression. Moreover, the Common Council did not inversely zone adult theaters in
an effort to protect citizens against the Content of adult movies. If that had been its purpose, or the effect of the
amendment to the ordinance, the case might be analogous to those cited by Mr. Justice STEWART's dissent, Post, at
2459. Moreover, an intent or purpose to restrict the communication itself because of its nature would make the O'Brien
test inapplicable. See O'Brien , 391 U.S., at 382 , 88 S.Ct., at 1681 ; Spence v. Washington , 418 U.S., at 414 n. 8, 94 S.Ct. ,
at 2732; cf. Stromberg v. California , 283 U.S. 359, 51 S.Ct. 532, 75 L.Ed. 1117 (1931 ). But the Common Council simply
acted to protect the economic integrity of large areas of its city against the effects of a predictable interaction between a
concentration of certain businesses and the responses of people in the area. If it had been concerned with restricting the
message purveyed by adult theaters, it would have tried to close them or restrict their number rather than circumscribe
their choice as to location.

5

Respondents have argued that the Common Council should have restricted adult theaters' hours of operation or their
exterior advertising instead of refusing to allow their clustering with other "regulated uses." Most of the ill effects,
however, appear to result from the clustering itself rather than the operational characteristics ot individual theaters.
Moreover, the ordinance permits an exception to its 1,000-foot restriction in appropriate cases . See Ante, at 2444 n. 7.

6

In my view Mr. Justice STEWART's dissent misconceives the issue in this case by insisting that it involves an
impermissible time , place, and manner restriction based on the content of expression . It involves nothing of the kind. We
have here merely a decision by the city to treat certain movie theaters differently because they have markedly different
effects upon their surroundings. Seen . 3, Supra . Moreover, even if this were a case involving a special governmental
response to the content of one type of movie, it is possible that the result would be supported by a line of cases
recognizing that the government can tailor its reaction to different types of speech according to the degree to which its
special and overriding interests are implicated. See, E. g., Tinker v. Des Moines School Dist., 393 U.S. 503, 509-511 , 89
S.Ct. 733, 737-739, 21 L Ed.2d 731 (1969); Procunier v. Martinez, 416 U.S. 396, 413-414, 94 S.Ct. 1800, 1811, 40
L.Ed.2d 224 (1974); Greer v. Spock, 424 U.S. 828, 842-844, 96 S.Ct. 1211, 1219-1220, 47 L.Ed.2d 505 (1976) (Powell,
J., concurring); cf. CSC v. Letter Carriers, 413 U.S. 548, 93 S.Ct. 2880, 37 L.Ed.2d 796 (1973). It is not analogous to
Police Dept. of Chicago v. Mosley, 408 U.S . 92, 92 S.Ct. 2286, 33 L.Ed.2d 212 (1972) , in which no governmental interest
justified a distinction between the types of messages permitted in the public forum there involved.
Contrast Village of Belle Terre v. Boraas, 416 U.S. 1, 94 S.Ct. 1536, 39 L.Ed.2d 797, which upheld a zoning ordinance
that restricted no substantive right guaranteed by the Constitution.

2

Here, as in Police Dept. of Chicago v. Mosley, 408 U.S. 92, 92 S.Ct. 2286, 33 L.Ed.2d 212, and Erznoznik v. City of
Jacksonville, 422 U.S. 205, 95 S.Ct. 2268, 45 L.Ed.2d 125, the State seeks to impose a selective restraint on speech with
a particular content. It is not all movie theaters which must comply with Ordinances No. 742-G and No. 743-G, but only
those "used for presenting material distinguished or characterized by an emphasis on matter depicting, describing or
relating to 'Specified Sexual Activities' or 'Specified Anatomical Areas' .... " The ordinances thus " 'sli(p) from the
neutrality of time, place, and circumstance into a concern about content.' This is never permitted." Police Dept. of
Chicago v. Mosley, supra, 408 U.S., at 99, 92 S.Ct., at 2292 (citation omitted) . See, E. g., Hudgens v. NLRB, 424 U.S.
507, 520, 96 S.Ct. 1029, 1037, 47 L.Ed.2d 196; Grayned v. City of Rockford , 408 U.S. 104, 115, 92 S.Ct. 2294, 2302, 33
L.Ed.2d 222.

3

The regulatory scheme contains no provision for a judicial determination of obscenity. As the Court of Appeals correctly
held , the material displayed must therefore, be presumed to be fully protected by the First Amendment. 518 F.2d 1014,
1019.
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See, E. g., Terminiello v. Chicago, 337 U.S. 1, 4-5, 69 S.Ct. 894, 895-896, 93 L.Ed . 1131 .

5

See, E.g., Hudgens v. NLRB, supra; Erznoznik v. City of Jacksonville, supra; Police Dept. of Chicago v. Mosley, supra.
This case does not involve state regulation narrowly aimed at preventing objectionable communication from being thrust
upon an unwilling audience. See Erznoznik v. City of Jacksonville, supra, 422 U.S., at 209, 95 S.Ct., at 2272. Contrast
Lehman v. City of Shaker Heights, 418 U.S. 298, 94 S.Ct. 2714, 41 L.Ed.2d 770; Rowan v. Post Office Dept., 397 U.S.
728, 90 S.Ct. 1484, 25 L.Ed.2d 736. Nor is the Detroit ordinance narrowly aimed at protecting children from exposure to
sexually oriented displays that would not be judged obscene by adult standards. Contrast Ginsberg v. New York , 390
U.S. 629, 88 S.Ct. 1274, 20 L.Ed .2d 195.

6

See, E. g., Terminiello v. Chicago, supra, 337 U.S., at 4-5, 69 S.Ct. , at 895-896. The Court stresses that Detroit's
content-based regulatory system does not preclude altogether the display of sexually oriented films. But, as the Court
noted in a similar context in Southeastern Promotions, Ltd . v. Conrad, 420 U.S. 546, 95 S.Ct. 1239, 43 L.Ed.2d 448, this
is constitutionally irrelevant, for " 'one is not to have the exercise of his liberty of expression in appropriate places
abridged on the plea that it may be exercised in some other place.'" Id., at 556, 95 S.Ct. , at 1245, quoting Schneider v.
State, 308 U.S. 147, 163, 60 S.Ct. 146, 151, 84 L.Ed. 155. See also Interstate Circuit v. Dallas, 390 U.S. 676, 88 S.Ct.
1298, 20 L.Ed.2d 225; Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 83 S.Ct. 631, 9 L.Ed .2d 584.
See Ante, 2443-2445, and nn. 3-7. I reproduce , or cite specifically to, only those sections of the challenged ordinance
that are not set out in the Court's opinion .

2

Official Zoning Ordinance of Detroit s 69.000.

3

A special opportunity for arbitrary or discriminatory application of the ordinance is apparently supplied by the operation of
the 1,000-foot rule. Presumably, only one of three "regulated uses" within a 1,000-foot area must be eliminated in order
for the remaining two to become legal. For all that appears from the ordinance, the choice of which use to eliminate is left
entirely to the enforcement authorities.

4

These two features of the ordinance constitute prior restraints and are challengeable on that ground alone. Cf.
Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546, 95 S.Ct. 1239, 43 L.Ed .2d 448 (1975). Since, for me, the most
glaring defect in the operation of these restraints is the vagueness of the standards governing their applications,
however, only the vagueness point is pursued here.

5

The ordinance empowers the mayor to act "upon proof submitted to him of (a) violation ." It is possible that he may
entertain evidence not only of convictions but also of violations themselves, even though these have not been otherwise
adjudicated. Whether legal infractions must be otherwise adjudicated or not, the mayor clearly retains the power to
revoke a license for "flagrant disregard," should infractions occur at any time after the license's issuance.

6

Interstate Circuit disposes of any argument that excessively vague standards may be permitted here because the film
exhibitions are not banned entirely, but merely prohibited in a particular place. The ordinance invalidated in Interstate
Circuit required exhibitors to submit films for official determination whether persons under 16 should be excluded from the
film exhibitions. It thus threatened the exhibitor with a loss of only part of his audience. The effect of the present ordinance
is more severe, since if the exhibitor has only one theater, he is completely foreclosed . See also Southeastern
Promotions, Ltd . v. Conrad , 420 U.S., at 556 n. 8, 95 S.Ct., at 1245.

7

In Erznoznik v. City of Jacksonville, 422 U.S. 205, 95 S.Ct. 2268, 45 L.Ed.2d 125 (1975), the case on which the Court
relies for the proposition that only statutes having a "significant deterrent effect" may be facially challenged, such an
effect in fact was found to exist. The ordinance there at issue prohibited drive-in theaters from exhibiting films in which
nude parts of the human body would be "visible from any public street or public place." We perceived a "real and
substantial" deterrent effect in the "unwelcome choice" to which the ordinance put exhibitors: "either (to) restrict their
movie offerings or construct adequate protective fencing which may be extremely expensive or even physically
impracticable." Id., at 217, 95 S.Ct., at 2277. In the present case the second horn of the dilemma is even sharper: the
construction (or acquisition) of an entirely new theater.
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93 S.Ct. 390
Supreme Court of the United States
[I]

CALIFORNIA et al., Appellants,

v.
Robert LaRUE et al.

Claim that regulations of California Department
of Alcoholic Beverage Control that regulate type
of entertainment that might be presented in bars
and nightclubs that it licensed exceed the
constitutional authority of the Department as
matter of state law was not cognizable in action
under Civil Rights Act challenging the
constitutionality of the regulations. West's
Ann.Cal.Const. art. 20, § 22; 42 U.S.C.A. §
1983; U.S.C.A.Const. Amends. 1, 14.

No. 71-36.

I

Argued Oct.

10,

1972.

I

Decided Dec. 5, 1972.

I

Reheari11g Denied Feb. 20, 1973.
See 410 U.S. 948, 93 S.Ct. 1351.
Actions were brought by various holders of California
liquor licenses and dancers at licensed premises
challenging constitutionality of state-wide rules adopted
by Department of Alcoholic Beverage Control prohibiting
explicitly sexual live entertainment and films and bars and
other establishments licensed to dispense liquor by the
drink. The United States District Court for the Central
District of California, sitting as three-judge court, held
certain of the regulations invalid, 326 F.Supp. 348, and
the state appealed. The Supreme Court, Mr. Justice
Rehnquist, held that in context, not of censoring dramatic
performances in theater, but of licensing bars and
nightclubs to sell liquor by the drink, California
Department of Alcoholic Beverage Control had broad
latitude under Twenty-first Amendment to control the
manner and circumstances under which liquor might be
dispensed, and conclusion that sale of liquor by the drink
and lewd or naked entertainment should not take place
simultaneously in licensed establishments was not
irrational nor umeasonable.
Reversed.

Mr. Justice Douglas dissented and filed opinion.
Mr. Justice Brennan dissented and filed opinion.
Mr. Justice Marshall dissented and filed opinion.
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9 Cases that cite this headnote
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Courts
Consent of Parties as to Jurisdiction
Federal Courts
~Waiver, estoppel, and consent

Parties may not confer jurisdiction either upon
the Supreme Court of the United States or a
United States District Court by stipulation.
U.S.C.A.Const. art. 3, § 2, cl. l; 28 U.S.C.A. §
2201.
81 Cases that cite this headnote

[3]

Mr. Justice Stewart concurred and filed opinion.

Civil Rights
and places of exhibition or
entertainment

~Theaters

Federal Courts
Necessity of Objection; Power and Duty of
Court

Request of licensees and of the California
Department of Alcoholic Beverage Control that
United States District Court adjudicate merits of
constitutional claim concerning Department
regulations governing entertainment in bars and
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nightclubs did not foreclose inquiry by Supreme
Court into existence of "actual controversy." 28
U.S.C.A. § 2201; U.S.C.A.Const. art. 3, § 1 et
seq.; art. 3, § 2, cl. 1; Amend. 1.

[71

Choice by California Department of Alcoholic
Beverage Control of prohibition of nude dancing
and certain other sexual activity within licensed
premises instead of solution that would have
required Department's own personnel to judge
individual instances of inebriation was not an
unreasonable one. West's Ann.Cal.Const. art.
20, § 22; U.S.C.A.Const. Amends. 1, 14, 21.

8 Cases that cite this headnote

141

Intoxicating Liquors
regulation

~Legislative

While the states, vested as they are with general
police power, require no specific grant of
authority in the Federal Constitution to legislate
with respect to matters traditionally within the
scope of the police power, the broad sweep of
the Twenty-first Amendment confers something
more than the normal state authority over public
health, welfare, and morals. U.S.C.A.Const.
Amend. 21.

179 Cases that cite this headnote

JS]

Intoxicating Liquors
\?Licensing and regulation
In context, not of censoring dramatic
performances in theater, but of licensing bars
and nightclub!l to :icll liquor hy the drink,
California Department of Alcoholic Beverage
Control had broad latitude under Twenty-first
Amendment to control the manner and
circumstances under which liquor might be
dispensed, and conclusion that sale of liquor by
the drink and lewd or naked entertainment
should not take place simultaneously in licensed
nor
establishments
was
not
irrational
unreasonable. West's Ann.Cal.Const. art. 20, §
22; U.S.C.A.const. Amends. 1, 14, 21.

154 Cases that cite this headnote

J5J

Intoxicating Liquors
and regulation

~Licensing

Administrative Law and Procedure
Regulations, and Other Policymaking

~Rules,

In legislative rule making, administrative agency
may reason from the particular to the general.
Cases that cite this headnote

221 Cases that cite this headnote

J6J

Intoxicating Liquors
control by state agencies

~Di rect

Wide latitude as to the choice of means to
accomplish a permissible end must be accorded
to the state agency that is itself the repository of
the state's power under the Twenty-first
Amendment to regulate intoxicating liquors.
U.S.C.A.Const. Amend. 21.
28 Cases that cite this headnote
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J9]

Intoxicating Liquors
and adoption

~Validity

Although California Department of Alcoholic
Beverage Control regulations prohibiting
explicitly sexual live entertainment and films in
bars and other licensed establishments on their
face would proscribe some forms of visual
presentation that would not be found obscene
under United States Supreme Court guidelines,
the state regulatory authority was not limited to
either dealing with the problem it confronted
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within the limits of decisions as to obscenity or
in accordance with decisional limits prescribed
for dealing with some forms of communicative
conduct. U.S.C.A.Const. Amends. 1, 14, 21.

[131

There is presumption in favor of validity of state
regulation in the area of licensing of the sale of
alcoholic
beverages
by
the
drink.
U.S.C.A.Const. Amends. 1, 14, 21.

14 7 Cases that cite this headnote

1101

Intoxicating Liquors
and regulation

~Licensing

Constitutional Law
Enforcement; Criminal Conduct

28 Cases that cite this headnote

~Law

As mode of expression moves from the printed
page to the commission of public acts that may
themselves violate valid penal statutes, scope of
permissible state regulations significantly
increases. U.S.C.A.Const. Amends. 1, 14.
21 Cases that cite this headnote

llll

Constitutional Law
protection of

~Conduct,

State may sometimes proscribe expression
which is directed to the accomplishment of an
end that the state has declared to be illegal when
such expression consists, in part, of "conduct" or
"action." U.S.C.A.Const. Amends. 1, 14.
6 Cases that cite this headnote

**392 *109 Syllabus'
Following hearings, the California Department of
Alcoholic
Beverage
Control issued regulations
prohibiting explicitly sexual live entertainment and films
in bars and other establishments licensed to dispense
liquor by the drink. A three-judge District Court held the
regulations invalid under the First and Fourteenth
Amendments, concluding that under standards laid down
by this Court some of the prescribed entertainment could
not be classified as obscene or lacking a communicative
element. Held: In the context, not of censoring dramatic
performances in a theater, but of licensing bars and
nightclubs to sell liquor by the drink, the States have
broad latitude under the Twenty-first Amendment to
control the manner and circumstances under which liquor
may be dispensed, and here the conclusion that sale of
liquor by the drink and lewd or naked entertainment
should not take place simultaneously in licensed
establishments was not irrational nor was the prophylactic
solution unreasonable. Pp. 394-397.
326 F.Supp. 348, reversed.

[121

Constitutional Law
vehicles

~Motor

States may validly limit the manner in which the
First Amendment freedoms are exercised by
forbidding
sound trucks m residential
neighborhoods
and
may
enforce
nondiscriminatory requirement that those who
would parade on the public thoroughfare first
obtain permit. U.S.C.A.Const. Amends. 1, 14.
16 Cases that cite this headnote

Attorneys and Law Firms
**393 L. Stephen Porter, San Francisco, Cal., for
appellants.
Harrison W. Hertzberg, Los Angeles, Cal., and Kenneth
Philip Scholtz, Gardena, Cal., for appellees.
Opinion
*110 Mr. Justice REHNQUIST delivered the opinion of
the Court.
1

1 1 Appellant Kirby is the director of the Department of
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Alcoholic Beverage Control, an administrative agency
vested by the California Constitution with primary
authority for the licensing of the sale of alcoholic
beverages in that State, and with the authority to suspend
or revoke any such license if it determines that its
continuation would be contrary to public welfare or
morals. Art. XX, s 22, California Constitution. Appellees
include holders of various liquor licenses issued by
appellant, and dancers at premises operated by such
licensees. In 1970 Lht: Dt:parlrrn:nl promulgated rules
regulating the type of entertainment that might be
presented in bars and nightclubs that it licensed.
Appellees then brought this action in the United States
District Court for the Central District of California under
the provisions of 28 U.S.C. ss 1331, 1343, 2201, 2202,
and 42 U.S.C. s 1983. A three-judge court was convened
in accordance with 28 U.S.C. ss 2281 and 2284, and the
majority of that court held that substantial portions of the
regulations conflicted with the First and Fourteenth
Amendments to the United States Constitution.'

Concerned with the progression in a few years' time from
'topless' dancers to 'bottomless' dancers and other forms
of 'live entertainment' in bars and nightclubs that it
li1.:t:11st:d, lht: Dt:parlrnt:nl ht:ard a number of witnesses on
the subject at public hearings held prior to the
promulgation of the rules. The majority opinion *111 of
Lht: District Court described the testimony in these words:
'Law enforcement agencies, counsel and owners of
licensed premises and investigators for the Department
testified. The story that unfolded was a sordid one,
primarily relating to sexual conduct between dancers and
customers .... ' 326 F.Supp. 348, 352.

References to the transcript of the hearings submitted by
the Department to the District Court indicated that in
licensed establishments where 'topless' and 'bottomless'
dancers, nude entertainers, and films displaying sexual
acts were shown, numerous incidents of legitimate
concern to the Department had occurred. Customers were
found engaging in oral copulation with women
entertainers; customers engaged in public masturbation;
and customers placed rolled currency either directly into
the vagina of a female entertainer, or on the bar in order
that she might pick it up herself. Numerous other forms of
contact between the mouths of male customers and the
vaginal areas of female performers were reported to have
occurred.
Prostitution occurred in and around such licensed
premises, and involved some of the female dancers.
Indecent exposure to young girls, attempted rape, rape
itself, and assaults on police officers took place on or
WESTLAW

immediately adjacent to such premises.
At the conclusion of the evidence, the Department
promulgated the regulations here challenged, imposing
standards as to the type of entertainment that could be
presented in bars and nightclubs that it licensed. Those
portions of the regulations found to be unconstitutional by
the majority of the District Court prohibited the following
kinds of conduct on licensed premises:
(a) The performance of acts, or simulated acts, of 'sexual
intercourse, **394 masturbation, sodomy, *112 bestiality,
oral copulation, flagellation or any sexual acts which are
prohibited by Jaw';
(b) The actual or simulated 'touching, caressing or
fondling on the breast, buttocks, anus or genitals';
(c) The actual or simulated 'displaying of the public hair,
anus, vulva or genitals';
(d) The permitting by a licensee of 'any person to remain
in or upon the licensed premises who exposes to public
view any portion of his or her genitals or anus'; and, by a
companion section,
(e) The displaying of films or pictures depicting acts a
live performance of which was prohibited by the
regulations quoted above. Rules 143.3 and 143.4.'
121 131

Shortly before the effective date of the Department's
regulations appellees unsuccessfully sought discretionary
review of them in both the State Court of Appeal and the
Supreme Court of California. The Department then joined
with appellees in requesting the three-judge District Court
to decide the merits of appellees' claims that the
regulations were invalid under the Federal Constitution. 3

*113 The District Court majority upheld the appellees'
claim that the regulations in question unconstitutionally
abridged the freedom of expression guaranteed to them by
the First and Fourteenth Amendments to the United States
Constitution. It reasoned that the state regulations had to
be justified either as a prohibition of obscenity in
accordance with the Roth line of decisions in this Court (
**395 Roth v. United States, 354 U.S. 476, 77 S.Ct. 1304,
1 L.Ed.2d 1498 (1957), or else as a regulation of
'conduct' having a communicative element in it under the
standards *114 laid down by this Court in United States v.
O'Brien, 391 U.S. 367, 88 S.Ct. 1673, 20 L.Ed.2d 672
( 1968). Concluding that the regulations would bar some
entertainment that could not be called obscene under the
Roth line of cases, and that the governmental interest
being furthered by the regulations did not meet the tests
laid down in O'Brien, the court enjoined the enforcement
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of the regulations. 326 F.Supp. 348. We noted probable
jurisdiction. 404 U.S. 999, 92 S.Ct. 559, 30 L.Ed.2d 551.
The state regulations here challenged come to us, not in
the context of censoring a dramatic performance in a
theater, but rather in a context of licensing bars and
nightclubs to sell liquor by the drink. In Joseph E.
Seagram & Sons v. Hostetter, 384 U.S. 35, 4I, 86 S.Ct.
I254, I259, I6 L.Ed.2d 336 (1966), this Court said:
'Consideration of any state law regulating intoxicating
beverages must begin with the Twenty-first Amendment,
the second section of which provides that: 'The
transportation or importation into any State, Territory, or
possession of the United States for delivery or use therein
of intoxicating liquors, in violation of the laws thereof, is
hereby prohibited.''
141

While the States, vested as they are with general police
power, require no specific grant of authority in the
Federal Constitution to legislate with respect to matters
traditionally within the scope of the police power, the
broad sweep of the Twenty-first Amendment has been
recognized as conferring something more than the normal
state authority over public health, welfare, and morals. In
Hostetter v. Idlewild Bon Voyage Liquor Corp., 377 U.S.
324, 330, 84 S.Ct. I293, I297, I2 L.Ed.2d 350 (1964), the
Court reaffirmed that by reason of the Twenty-first
Amendment 'a State is totally unconfined by traditional
Commerce Clause limitations when it restricts the
importation of intoxicants destined for use, distribution,
or consumption within its borders.' Still * 115 earlier, the
Court stated in State Board v. Young's Market Co., 299
U.S. 59, 64, 57 S.Ct. 77, 79, 81 L.Ed. 38 (1936):
'A classification recognized by the
Twenty-First Amendment cannot be
deemed forbidden by the Fourteenth.'

These decisions did not go so far as to hold or say that the
Twenty-first Amendment supersedes all other provisions
of the United States Constitution in the area of liquor
regulations. In Wisconsin v. Constantineau, 400 U.S. 433,
91 S.Ct. 507, 27 L.Ed.2d 515 (197I), the fundamental
notice and hearing requirement of the Due Process Clause
of the Fourteenth Amendment was held applicable to
Wisconsin's statute providing for the public posting of
names of persons who had engaged in excessive drinking.
But the case for upholding state regulation in the area
covered by the Twenty-first Amendment is undoubtedly
strengthened by that enactment:
'Both the Twenty-first Amendment and the Commerce
Clause are parts of the same Constitution. Like other
provisions of the Constitution, each must be considered in
WESTLAW

the light of the other, and in the context of the issues and
interests at stake in any concrete case.' Hostetter v.
Idlewild Bon Voyage Liquor Corp., supra, at 332, 84
S.Ct., at I298.
151

A common element in the regulations struck down by
the District Court appears to be the Department's
conclusion that the sale of liquor by the drink and lewd or
naked dancing and entertainment should not take place in
bars and cocktail lounges for which it has licensing
responsibility. Based on the evidence from the hearings
that it cited to the District Court, and mindful of the
principle that in legislative rulemaking the agency may
reason from the particular to the general, Assigned Car
Cases, 274 U.S. 564, 583, 47 S.Ct. 727, 733-734, 71
L.Ed. 1204 (1927), we do *116 not think it can be said
**396 that the Department's conclusion in this respect
was an irrational one.
6

7

Appellees insist that the same results could have
been accomplished by requiring that patrons already well
on the way to intoxication be excluded from the licensed
premises. But wide latitude as to choice of means to
accomplish a permissible end must be accorded to the
state agency that is itself the repository of the State's
power under the Twenty-first Amendment. Joseph E.
Seagram & Sons v. Hostetter, supra, 384 U.S. at 48, 86
S.Ct. at 1262. Nothing in the record before us or in
common experience compels the conclusion that either
self-discipline on the part of the customer or
self-regulation on the part of the bartender could have
been relied upon by the Department to secure compliance
with such an alternative plan of regulation. The
Department's choice of a prophylactic solution instead of
one that would have required its own personnel to judge
individual instances of inebriation cannot, therefore, be
deemed an unreasonable one under the holdings of our
prior cases. Williamson v. Lee Optical Co., 348 U.S. 483,
487--488, 75 S.Ct. 461, 464--465, 99 L.Ed. 563 (1955).
1 1 1 1 1s1

191

We do not disagree with the District Court's
determination that these regulations on their face would
proscribe some forms of visual presentation that would
not be found obscene under Roth and subsequent
decisions of this Court. See, e.g., Sunshine Book Co. v.
Summerfield, 355 U.S. 372, 78 S.Ct. 365, 2 L.Ed.2d 352
(1958), rev'g per curiam, IOI U.S.App.D.C. 358, 249
F.2d I 14 (1957). But we do not believe that the state
regulatory authority in this case was limited to either
dealing with the problem it confronted within the limits of
our decisions as to obscenity, or in accordance with the
limits prescribed for dealing with some forms of
communicative conduct in O'Brien, supra.
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Our prior cases have held that both motion pictures and
theatrical productions are within the protection of * 117
the First and Fourteenth Amendments. In Joseph Burstyn,
Inc. v. Wilson, 343 U.S. 495, 72 S.ct. 777, 96 L.Ed. 1098
(1952), it was held that motion pictures are 'included
within the free speech and free press guaranty of the First
and Fourteenth Amendments,' though not 'necessarily
subject to the precise rules governing any other particular
method of expression.' Id., at 502- 503, 72 S.Ct., at 781.
In Schachl v. Unileu Slales, 398 U.S. 58, 63, 90 S.Ct.
1555, 26 L.Ed.2d 44 ( 1970), the Court said with respect to
theatrical productions:
'An actor, like everyone else in our
country, enjoys a constitutional right
to freedom of speech, including the
right openly to criticize the
Government during a dramatic
performance.'

this area to be somewhat broader than did the District
Court. This is not to say that all such conduct and
performance are without the protection of the First and
Fourteenth Amendments. But we would poorly serve both
the interests for which the State may validly seek
vindication and the interests protected by the First and
Fourteenth Amendments were we to insist that the sort of
bacchanalian revelries that the Department sought to
prevent by these liquor regulations were the constitutional
equivalent of a performance by a scantily clad ballet
troupe in a theater.
1131 The Department's conclusion, embodied in these
regulations, that certain sexual performances and the
dispensation of liquor by the drink ought not to occur at
premises that have licenses was not an irrational one.
Given the added presumption in favor of the validity of
the state regulation in this area that the Twenty-first *119
Amendment requires, we cannot hold that the regulations
on their face violate the Federal Constitution.'

1io1 111 1 112 1 But as the mode of expression moves from the

printed page to the commission of public acts that may
themselves violate valid penal statutes, the scope of
permissible state regulations significantly increases.
States may sometimes proscribe expression that is
directed to the accomplishment of ;in end tlrnl lhe StHle
has declared to be illegal when such expression consists,
in part, of 'conduct' or 'action,' Hughes v. Superior
Court, 339 U.S. 460, 70 S.Ct. 718, 94 L.Fd. 985 (1950);
Giboney v. Empire Storage & £ce Co., 336 U.S. 490, 69
S.Ct. 684, 93 L.Ed. 834 (1949).' In O'Brien, supra, the
Court suggested that the extent to which 'conduct' was
protected **397 by the First Amendment depended on the
presence of a 'communicative element,' and stated:
'We cannot accept the view that an apparently *118
limitless variety of conduct can be labeled 'speech'
whenever the person engaging in the conduct intends
thereby to express in idea.' 391 U.S., at 376, 88 S.Ct., at
1678.

The substance of the regulations struck down prohibits
licensed bars or nightclubs from displaying, either in the
form of movies or live entertainment, 'performances' that
partake more of gross sexuality than of communication.
While we agree that at least some of the performances to
which these regulations address themselves are within the
limits of the constitutional protection of freedom of
expression, the critical fact is that California has not
forbidden these performances across the board. It has
merely proscribed such performances in establishments
that it licenses to sell liquor by the drink.
Viewed in this light, we conceive the State's authority in
WEST LAW

The contrary holding of the District Court is therefore
reversed.
Reversed.

Mr. Justice STEWART, concurring.

A State has broad power under the Twenty-first
Amendment to specify the times, places, and
circumstances where liquor may be dispensed within its
borders. Joseph E. Seagram & Sons v. Hostetter, 384 U.S.
35, 86 S.Ct. 1254, 16 L.Ed.2d 336; Hostetter v. Idlewild
Bon Voyage Liquor Corp., 377 U.S. 324, 330, 84 S.Ct.
1293, 1297, 12 L.Ed.2d 350; Dept. of Revenue v. James
8. Beam Distilling Co., 377 U.S. 341, 344, 346, 84 S.Ct.
1247, 1249, 1250, 12 L.Ed.2d 362; California v.
Washington, 358 U.S. 64, 79 S.Ct. 116, 3 L.Ed.2d 106;
Ziffi-in, Inc. v. Reeves, 308 U.S. 132, 60 S.Ct. 163, 84
L.Ed. 128; Mahoney v. Joseph Triner, Corp., 304 U.S.
401, 58 S.Ct. 952, 82 L.Ed. 1424; State Board of
Equalization v. Young's Market Co., 299 U.S. 59, 57
S.Ct. 77, 81 L.Ed. 38. I should suppose, therefore, that
nobody would question the power of California to prevent
the sale of liquor by the drink in places where food is not
served, or where dancing is permitted, or where gasoline
is sold. But here California has provided that liquor by the
drink shall not be sold in places where certain grossly
sexual exhibitions are performed; and that action by the
State, say the appellees, violates **398 the First and
Fourteenth Amendments. I cannot agree.
Every State is prohibited by these same Amendments
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from invading the freedom of the press and from
impinging *120 upon the free exercise of religion. But
does this mean that a State cannot provide that liquor shall
not be sold in bookstores, or within 200 feet of a church?
I think not. For the State would not thereby be interfering
with the First Amendment activities of the church or the
First Amendment business of the bookstore. It would
simply be controlling the distribution of liquor, as it has
every right to do under the Twenty-first Amendment. On
the same premise, I cannot see how the liquor regulations
now before us can be held, on their face, to violate the
First and Fourteenth Amendments.'
It is upon this constitutional understanding that I join the
opinion and judgment of the Court.

Mr. Justice DOlfGLAS, dissenting.

This is an action for a declaratory judgment, challenging
Rules and Regulations of the Department of Alcoholic
Beverage Control of California. It is a challenge of the
constitutionality of the rules on their face; no application
of the rules has in fact been made to appellees by the
institution of either civil or criminal proceedings. While
the case meets the requirements of 'case or controversy'
within the meaning of Art. III of the Constitution and
therefore complies with Aetna Life Ins. Co. v. Haworth,
300 U.S. 227, 57 S.Ct. 461, 81 L.Ed. 617, the case does
not mark the precise impact of these rules against
licensees who sell alcoholic beverages in California. The
opinion *121 of the Court can, therefore, only deal with
the rules in the abstract.
The line which the Court draws between 'expression' and
'conduct' is generally accurate; and it also accurately
describes in general the reach of the police power of a
State when 'expression' and 'conduct' are closely
brigaded. But we still do not know how broadly or how
narrowly these rules will be applied.
It is conceivable that a licensee might produce in a garden
served by him a play-shakespearean perhaps or one in a
more modem setting-in which, for example, 'fondling'
in the sense of the rules appears. I cannot imagine that any
such performance could constitutionally be punished or
restrained, even though the police power of a State is now
buttressed by the Twenty-first Amendment.' For, as stated
by the Court, that Amendment did not supersede all other
constitutional prov1s10ns 'in the area of liquor
regulations.' Certainly a play which passes muster under
the First Amendment is not made illegal because it is
WESTLAW

performed in a beer garden.
Chief Justice Hughes stated the controlling principle in
Electric Bond & Share Co. v. SEC, 303 U.S. 419, 443, 58
S.Ct. 678, 687, 82 L.Ed. 936:
'Defendants are not entitled to invoke
the Federal Declaratory Judgment Act
in order to obtain an advisory decree
upon a hypothetical state of facts ....
By the cross-bill, defendants seek a
judgment that each **399 and every
of
the
act
is
provision
unconstitutional. It presents a variety
of hypothetical controversies which
may never become real. We are
invited to enter into a speculative
inquiry for the *122 purpose of
condemning statutory provisions the
effect of which in concrete situations,
not yet developed, cannot now be
definitely perceived. We must decline
that invitation.... '

The same thought was expressed by Chief Justice Stone
in Alabama State Federation of Labor v. McAdory, 325
U.S. 450, 470-471, 65 S.Ct. 1384, 1393-1394, 89
L.Ed. 1725. Some provisions of an Alabama law
regulating labor relations were challenged as too vague
and uncertain to meet constitutional requirements. The
Chief Justice noted that state courts often construe state
statutes so that in their application they are not open to
constitutional objections. Id., at 4 71, 65 S.Ct., at 1394. He
said that for us to decide the constitutional question 'by
anticipating such an authoritative construction' would be
either 'to decide the question unnecessarily or rest our
decision on the unstable foundation of our own
construction of the state statute which the state court
would not be bound to follow." Ibid. He added:
'In any event the parties are free to litigate in the state
courts the validity of the statute when actually applied to
any definite state of facts, with the right of appellate
review in this Court. In the exercise of this Court's
discretionary power to grant or withhold the declaratory
judgment remedy it is of controlling significance that it is
in the public interest to avoid the needless determination
of constitutional questions and the needless obstruction to
the domestic policy of the states by forestalling state
action in construing and applying its own statutes.' Ibid.

Those precedents suggest to me that it would have been
more provident for the District Court to have declined
*123 to give a federal constitutional ruling, until and

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

7

California v. LaRue, 409 U.S. 109 (1972)
93 S.Ct. 390, 34 L.Ed.2d 342

unless the generalized provisions of the rules were given
particularized meaning.
Mr. Justice BRENNAN, dissenting.
I dissent. The California regulation at issue here clearly
applies to some speech protected by the First
Amendment, as applied to the States through the Due
Process Clause of the Fourteenth Amendment, and also,
no doubt, to some speech and conduct which are
unprotected under our prior decisions. See Memoirs v.
Massachusetts, 383 U.S. 413, 86 S.Ct. 975, 16 L.Ed.2d 1
(1966); Roth v. United States, 354 U.S. 476, 77 S.Ct.
1304, 1 L.Ed.2d 1498 (1957). The State points out,
however, that the regulation does not prohibit speech
directly, but speaks only to the conditions under which a
license to sell liquor by the drink can be granted and
retained. But, as Mr. Justice MARSHALL carefully
demonstnrtes in Part II of his dissenting opinion, by
requirine; the owner of a nightclub to forgo the exercise of
certain rights guaranteed by the First Amendment, the
State has imposed an unconstitutional condition on the
grant of a license. See Perry v. Sindermann, 408 U.S. 593,
92 S.ct. 2694, 33 L.Ed.2d 570 (1972); Sherbert v. Verner,
374 U.S. 398, 83 S.Ct. 1790, 10 L.Ed.2d 965 (1963),
Speiser v. Randall, 357 U.S. 513, 78 S.Ct. 1332, 2
L.Ed.2d 1460 (1958). Nothing in the language or history
of the Twenty-first Amendment authorizes the States to
use their liquor licensing power as a means for the
deliberate inhibition of protected, even if distasteful,
forms of expression. For that reason, I would affirm the
judgment of the District Court.
**400 Mr. Justice MARSHALL, dissenting.

In my opinion, the District Court's judgment should be
affirmed. The record in this case is not a pretty one, and it
is possible that the State could constitutionally punish
some of the activities described therein *124 under a
narrowly drawn scheme. But appellees challenge these
regulations 1 on their face, rather than as applied to a
specific course of conduct. 2 Cf. *125 Gooding v. Wilson,
405 U.S. 518, 92 S.Ct. 1103, 31 L.Ed.2d 408 (1972).
When so viewed, I think it clear that the regulations are
overbroad and therefore unconstitutional. See, e.g.,
Dombrowski v. Pfister, 380 U.S. 479, 486, 85 S.Ct. 1116,
1120, 14 L.Ed.2d 22 (1965). 3 Although the State's broad
power to regulate the distribution of liquor **401 and to
enforce health and safety regulations is not to be doubted,
that power may not be exercised in a manner that broadly
stifles First Amendment freedoms . Cf. Shelton v. Tucker,
364 U.S. 479, 488, 81 S.Ct. 247, 252, 5 L.Ed.2d 231
( 1960). Rather, as this Court has made clear, '(p)recision
WESTLAW

of regulation *126 must be the touchstone' when First
Amendment rights are implicated. NAACP v. Button, 371
U.S. 415, 438, 83 S.Ct. 328, 340, 9 L.Ed.2d 405 (1963).
Because I am convinced that these regulations lack the
precision which our prior cases require, I must
respectfully dissent.

It should be clear at the outset that California's regulatory
scheme does not conform to the standards which we have
previously enunciated for the control of obscenity.'
Before this Court's decision in Roth v. United States, 354
U.S. 476, 77 S.Ct. 1304, 1 L.Ed.2d 1498 (1957), some
American courts followed the rule of Regina v. Hicklin,
L.R. 3 Q.B. 360 (1868), to the effect that the obscenity vel
non of a.piece of work could be judged by examining
isolated aspects of it. See, e.g., United States v.
Kennerley, 209 F. 119 (1913); Commonwealth v.
Buckley, 200 Mass. 346, 86 N.E. 910 (1909). But in Roth
we held that '(t)he Hicklin test, judging obscenity by the
effect of isolated passages upon the most susceptible
persons, might well encompass material legitimately
treating with sex, and so it must be rejected as
unconstitutionally restrictive of the freedoms of speech
and press.' 354 U.S., at 489, 77 S.Ct., at 1311. Instead, we
held that the material must *127 be 'taken as a whole,'
Ibid., and, when so viewed, must appeal to a prurient
interest in sex, patently offend community standards
relating to the depiction of sexual matters, and be utterly
without redeeming social value.' See **402 Memoirs v.
Massachusetts, 383 U.S. 413, 418, 86 S.Ct. 975, 977, 16
L.Ed.2d I (1966).
Obviously, the California rules do not conform to these
standards. They do not require the material to be judged
as a whole and do not speak to the necessity of proving
prurient interest, offensiveness to community standards,
or lack of redeeming social value. Instead of the
contextual test approved in Roth and Memoirs these
regulations create a system of per se rules to be applied
regardless of context: Certain acts simply may not be
depicted and certain parts of the body may under no
circumstances be revealed. The regulations thus treat on
the same level a serious movie such as 'Ulysses' and a
crudely made 'stag film.' They ban not only obviously
pornographic photographs, but also great sculpture from
antiquity. 6

*128 Roth held 15 years ago that the suppression of
serious communication was too high a price to pay in
order to vindicate the State's interest in controlling
obscenity, and I see no reason to modify that judgment
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today. Indeed, even the appellants do not seriously
contend that these regulations can be justified under the
Roth-Memoirs test. Instead, appellants argue that
California's regulations do not concern the control of
pornography at all. These rules, they argue, deal with
conduct rather than with speech and as such are not
subject to the strict limitations of the First Amendment.
To support this proposition, appellants rely primarily on
United States v. O'Brien, 391 U.S. 367, 88 S.Ct. 1673, 20
L.Ed.2d 672 ( 1968), which upheld the constitutionality of
legislation punishing the destruction or mutilation of
Selective Service certificates. O'Brien rejected the notion
that 'an apparently limitless variety of conduct can be
labeled 'speech' whenever the person engaging in the
conduct intends thereby to express an idea,' and held that
Government regulation of speech-related conduct is
permissible 'if it is within the constitutional power of the
Government; if it furthers an important or substantial
governmental interest; if the governmental interest is ·
unrelated to the suppression of free expression; and if the
incidental restriction on alleged First Amendment
freedoms is no greater than is essential to the furtherance
of that interest.' Id., at 376-377, 88 S.Ct., at
1678-1679.
*129 While I do not quarrel with these principles as stated
in the abstract, their application in this case stretches them
beyond the breaking point. 7 In O'Brien, the Court began
its discussion by noting that the statute in question
'plainly does not abridge free speech on its face.' Indeed,
even O'Brien himself conceded that facially the statute
dealt 'with conduct having no connection with speech.''
Id., at 375, 88 S.Ct., at 1678. **403 Here, the situation is
quite different. A long line of our cases makes clear that
motion pictures, unlike draftcard burning, are a form of
expression entitled to prima facie First Amendment
protection. 'It cannot be doubted that motion pictures are
a significant medium for the communication of ideas.
They may affect public attitudes and behavior in a variety
of ways, ranging from direct espousal of a political or
social doctrine to the subtle shaping of thought which
characterizes all artistic expression. The importance of
motion pictures as an organ of public opinion is not
lessened by the fact that they are designed to entertain as
well as to inform.' Joseph Burstyn, Inc. v. Wilson, 343
U.S. 495, 501, 72 S.Ct. 777, 780, 96 L.Ed. 1098 (1952)
(footnote omitted). See also Interstate Circuit, Inc. v. City
of Dallas, 390 U.S. 676, 88 S.Ct. 1298, 20 L.Ed.2d 225
(1968); *130 Jacobellis v. Ohio, 378 U.S. 184, 84 S.Ct.
1676, 12 L.Ed.2d 793 (1964); Pinkus v. Pitchess, 429
F.2d 416 (CA9 1970), affd by equally divided court sub
nom. California v. Pinkus, 400 U.S. 922, 91 S.Ct. 185, 27
L. Ed.2d 183 (1970). Similarly, live performances and
dance have, in recent years, been afforded broad prima
WES'TLAW

facie First Amendment protection. See, e.g., Schacht v.
United States, 398 U.S. 58, 90 S.Ct. 1555, 26 L.Ed.2d 44
(1970); P.B.I.C., Inc. v. Byrne, 313 F.Supp. 757
(Mass.1970), vacated to consider mootness, 401 U.S. 987,
91S.Ct.1222, 28 L.Ed.2d 526 (1971); In re Giannini, 69
Cal.2d 563, 72 Cal.Rptr. 655, 446 P.2d 535 (1968), cert.
denied sub nom. California v. Giannini, 395 U.S. 910, 89
S.Ct. 1743, 23 L.Ed.2d 223 (1969).
If, as these many cases hold, movies, plays, and the dance
enjoy constitutional protection, it follows, ineluctably I
think, that their component parts are protected as well. It
is senseless to say that a play is 'speech' within the
meaning of the First Amendment, but that the individual
gestures of the actors are 'conduct' which the State may
prohibit. The State may no more allow movies while
punishing the 'acts' of which they are composed than it
may allow newspapers while punishing the 'conduct' of
setting type.
Of course, I do not mean to suggest that anything which,·
occurs upon a stage is automatically immune from state
regulation. No one seriously contends, for example, that
an actual murder may be legally committed so long as it is
called for in the script, or that an actor may inject real
heroin into his veins while evading the drug laws that
apply to everyone else. But once it is recognized that
movies and plays enjoy prima facie First Amendment
protection, the standard for reviewing state regulation of
their component parts shifts dramatically. For while
'(m)ere legislative preferences or beliefs respecting
matters of public convenience may well support
regulation directed at other personal activities, (they are)
insufficient to justify such as diminishes the exercise of
rights so vital' as freedom *131 of speech. Schneider v.
State, 308 U.S. 147, 161, 60 S.Ct. 146, 151, 84 L.Ed. 155
(1939). Rather, in order to restrict speech, the State must
show that the speech is 'used in such circumstances and
(is) of such a nature as to create a clear and present danger
that (it) will bring about the substantive evils that (the
State) has a right to prevent.' Schenck v. United States,
249 U.S. 47, 52, 39 S.Ct. 247, 249, 63 L.Ed. 470 (1919).
Cf. Brandenburg v. Ohio, 395 U.S. 444, 89 S.Ct. 1827, 23
L.Ed.2d 430 (1969); Dennis v. United States, 341 U.S.
494, 71 S.Ct. 857, 95 L.Ed. 1137 (1951).9
When the California regulations are measured against this
stringent standard, **404 they prove woefully inadequate.
Appellants defend the rules as necessary to prevent sex
crimes, drug abuse, prostitution, and a wide variety of
other evils. These are precisely the same interests that
have been asserted time and again before this Court as
justification for laws banning frank discussion of sex and
that we have consistently rejected. In fact, the empirical
link between sex-related entertainment and the criminal
activity popularly associated with it has never been
proved and, indeed, has now been largely discredited.
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See, e.g., Report of the Commission on Obscenity and
Pornography 27 (1970); Cairns, Paul, & Wishner, Sex
Censorship: The Assumptions of Anti-Obscenity Laws
and the Empirical Evidence, 46 Minn.L.Rev. 1009 (1962).
Yet even if one were to concede that such a link existed, it
would hardly justify a broadscale attack on First
Amendment freedoms. The only way to stop murders and
drugs abuse is to punish them directly. But the State's
interest in controlling material *132 dealing with sex is
secondary in nature. 10 It can control rape and prostitution
by punishing those acts, rather than by punishing the
speech that is one step removed from the feared harm. 11
Moreover, because First Amendment rights are at stake,
the State must adopt this 'less restrictive alternative'
unless it can make a compelling demonstration that the
protected activity and criminal conduct are so closely
linked that only through regulation of one can the other be
stopped. Cf. United States v. Robel, 389 U.S. 258, 268, 88
S.Ct. 419, 426, 19 L.Ed.2d 508 (1967). As we said in
Stanley v. Georgia, 394 U.S . 557, 566-567 89 ·s.Ct.
124J, 1249, 22 L.Ed.2d 542 (1969), 'if the State is only
concerned about printed or filmed materials inducing
antisocial conduct, we believe that in the context of
private consumption of ideas and information we should
adhere to the view that '(a)mong free men, the deterrents
ordinarily lo be applied Lu pn~venl "'133 l:rimt: am
education and punishment for violations of the law .... '
Whitney v. California, 274 U.S . 357, 378, 47 S.Ct. 641 ,
649, 71 L.Ed. 1095 (1927) (Brandeis, J., concurring) ....
Given the present state of knowledge, the State may no
more prohibit mere possession of obscene matter on the
ground that it may lead to antisocial conduct than it may
prohibit possession of chemistry books on the ground that
they may lead to the manufacture of homemade spirits." '

**405 II
It should thus be evident that, under the standards
previously developed by this Court, the California
regulations are overbroad: They would seem to suppress
not only obscenity outside the scope of the First
Amendment, but also speech that is clearly protected. But
California contends that these regulations do not involve
suppression at all. The State claims that its rules are not
regulations of obscenity, but are rather merely regulations
of the sale and consumption of liquor. Appellants point
out that California does not punish establishments which
provide the proscribed entertainment, but only requires
that they not serve alcoholic beverages on their premises.
Appellants vigorously argue that such regulation falls
within the State's general police power as augmented,
when alcoholic beverages are involved, by the
Twenty-first Amendment. 1'
WESTLAW

*134 I must confess that I find this argument difficult to
grasp. To some extent, it seems premised on the notion
that the Twenty-first Amendment authorizes the States to
regulate liquor in a fashion which would otherwise be
constitutionally impermissible. But the Amendment by its
terms speaks only to state control of the importation of
alcohol, and its legislative history makes clear that it was
intended only to permit 'dry' States to control the flow of
liquor across their boundaries despite potential Commerce
Clause objections.u See generally Joseph E. Seagram &
Sons Inc. v. Hostetter, 384 U.S. 35, 86 S.Ct. 1254, 16
L.Ed.2d 3 3 6 (1966); Hostetter v. Idlewild Bon Voyage
Liquor Corp., 377 U.S. 324, 84 S.Ct. 1293, 12 L.Ed.2d
350 (1964). There is not a word in that history which
indicates that Congress meant to tamper in any way with
First Amendment rights. I submit that the framers of the
Amendment would be astonished to *135 discover that
they had inadvertently enacted a pro tanto repealer of the
rest of the Constitution. Only last Term, we held that the
State's conceded power to license the distributfon of
inloxicaling beverages uiu HU[ justify USt! of lhal pOWt!r in
a manner that conflicted with the Equal Protection Clause.
See Moose Lodge No . 107 v. lrvis, 407 U.S. 163,
178- 179, 92 S.Ct. 1965, 1974- 1975, 32 L.Ed.2d 627
(1972). Cf. **406 Wisconsin v. Constantineau, 400 U.S.
433, 91 S.Ct. 507, 27 L.Ed.2d 515 (1971); Hornsby v.
Allen, 326 F.2d 605 (CA5 1964). I am at a loss to
understand why the Twenty-first Amendment should be
thought to override the First Amendment but not the
Fourteenth.
To be sure, state regulation of liquor is important, and it is
deeply embedded in our history. See, e.g., Colonnade
Catering Corp. v. United States, 397 U.S. 72, 77, 90 S.Ct.
774, 777, 25 L.Ed.2d 60 (1970). But First Amendment
values are important as well. Indeed in the past they have
been thought so important as to provide an independent
restraint on every power of Government. 'Freedom of
press, freedom of speech, freedom of religion are in a
preferred position.' Murdock v. Pennsylvania, 319 U.S.
105, 115, 63 S.Ct. 870, 876, 87 L.Ed. 1292 ( 1943). Thus,
when the Government attempted to justify a limitation on
freedom of association by reference to the war power, we
categorically rejected the attempt. '(The) concept of
'national defense" we held, 'cannot be deemed an end in
itself, justifying any exercise of legislative power
designed to promote such a goal. Implicit in the term
'national defense' is the notion of defending those values
and ideals which set this Nation apart. For almost two
centuries, our country has taken singular pride in the
democratic ideals enshrined in its Constitution, and the
most cherished of those ideals have found expression in
the First Amendment. It would indeed, be ironic if, in the
name of national defense, we would sanction the
subversion of one of those liberties-the freedom of

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

10

California v. LaRue, 409 U.S. 109 (1972)
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

93 S.Ct. 390, 34 L.Ed.2d 342

association-which *136 makes the defense of the Nation
worthwhile.' United States v. Robel, 389 U.S., at 264, 88
S.Ct., at 423---424. Cf. New York Times Co. v. United
States, 403 U.S. 713, 716-717, 91 S.Ct. 2140,
2142-2143, 29 L.Ed.2d 822 (1971) (Black, J.,
concurring); Home Bldg. & Loan Ass'n v. Blaisdell, 290
U.S. 398, 426, 54 S.Ct. 231, 235, 78 L.Ed. 413 (1934). If
the First Amendment limits the means by which our
Government can ensure its very survival, then surely it
must limit the State's power to control the sale of
alcoholic beverages as well.
Of course, this analysis is relevant only to the extent that
California has in fact encroached upon First Amendment
rights. Appellants argue that no such encroachment has
occurred, since appellees are free to continue providing
any entertainment they choose without fear of criminal
penalty. Appellants suggest that this case is somehow
different because all that is at stake is the 'privilege' of
serving liquor by the drink.
It should be clear, however, that the absence of criminal
sanctions is insufficient to immunize state regulation from
constitutional attack. On the contrary, 'this is only the
beginning, not the end, of our inquiry.' Sherbert v.
Verner, 374 U.S. 398, 403---404, 83 S.Ct. 1790, 1794, 10
L.Ed.2d 965 (1963). For '(i)t is too late in the day to
doubt that the liberties of religion and expression may be
infringed by the denial of or placing of conditions upon a
benefit or privilege.' Id., at 404, 84 S.Ct., at 1794. As we
pointed out only last Term, '(f)or at least a quarter
century, this Court has made clear that even though a
person has no 'right' to a valuable governmental benefit
and even thought the government may deny him the
benefit for any number or reasons, there are some reasons
upon which the government may not act. It may not deny
a benefit to a person on a basis that infringes his
constitutionally protected interests-especially, his
interest in freedom of speech. For if the government could
deny a benefit to a person because of his constitutionally
protected *137 speech or associations, his exercise of
those freedoms would in effect be penalized and
inhibited.' Perry v. Sindermann, 408 U.S. 593, 597, 92
S.Ct. 2694, 2697, 33 L.Ed.2d 570 (1972).

Thus, unconstitutional conditions on welfare benefits,"
unemployment compensation,' 6 **407 tax exemptions,"
public employment, 18 bar admissions," and mailing
privileges 20 have all been invalidated by this Court. In
none of these cases were criminal penalties involved. In
all of them, citizens were left free to exercise their
constitutional rights so long as they were willing to give
up a 'gratuity' that the State had no obligation to provide.
Yet in all of them, we found that the discriminatory
provision of a privilege placed too great a burden on
WESTLAW

constitutional freedoms. I therefore have some difficulty
in understanding why California nightclub proprietors
should be singled out and informed that they alone must
sacrifice their constitutional rights before gaining the
'privilege' to serve liquor.
Of course, it is true that the State may in proper
circumstances enact a broad regulatory scheme that
incidentally restricts First Amendment rights. For
example, if California prohibited the sale of alcohol
altogether, I do not mean to suggest that the proprietors
*138 of theaters and bookstores would be constitutionally
entitled to a special dispensation. But in that event, the
classification would not be speech related and, hence,
could not be rationally perceived as penalizing speech.
Classifications that discriminate against the exercise of
constitutional rights per se stand on an altogether different
footing. They must be supported by a 'compelling'
governmental purpose and must be carefully examined to
insure that the purpose is unrelated to mere hostility to the
right being asserted. See, e.g., Shapiro v. Thompson, 394
U.S. 618, 634, 89 S.Ct. 1322, 1331, 22 L.Ed.2d 600
(1969).
Moreover, not only is this classification speech related; it
also discriminates between otherwise indistinguishable
parties on the basis of the content of their speech. Thus,
California nightclub owners may present live shows and
movies dealing with a wide variety of topics while
maintaining their licenses. But if they choose to deal with
sex, they are treated quite differently. Classifications
based on the content of speech have long been disfavored
and must be viewed with the gravest suspicion. See, e.g.,
Cox v. Louisiana, 379 U.S. 536, 556-558, 85 S.Ct. 453,
465---466, 13 L.Ed.2d 471 (1965). Whether this test is
thought to derive from equal protection analysis, see
Police Department of City of Chicago v. Mosley, 408
U.S. 92, 92 S.Ct. 2286, 33 L.Ed.2d 212 (1972); Niemotko
v. Maryland, 340 U.S. 268, 71 S.Ct. 325, 95 L.Ed. 267,
280 (1951 ), or directly from the substantive constitutional
provision involved, see Cox v. Louisiana, supra;
Schneider v. State, 308 U.S. 147, 60 S.Ct. 146, 84 L.Ed.
155 (1939), the result is the same: any law that has 'no
other purpose . . . than to chill the assertion of
constitutional rights by penalizing those who choose to
exercise them ... (is) patently unconstitutional.' United
States v. Jackson, 390 U.S. 570, 581, 88 S.Ct. 1209, 1216,
20 L.Ed.2d 138 (1968).
As argued above, the constitutionally permissible
purposes asserted to justify **408 these regulations are
too remote to satisfy the Government's burden, when
First Amendment rights are at stake. See supra, at
403---405. *139 It may be that the Government has an
interest in suppressing lewd or 'indecent' speech even
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when it occurs in private among consenting adults. Cf.
United States v. Thirty-seven Photographs, 402 U.S. 363,
376, 91 S.Ct. 1400, 1408, 28 L.Ed.2d 822 (1971). But cf.
Stanley v. Georgia, 394 U.S. 557, 89 S.Ct. 1243, 22
L. Ed.2d 542 ( 1969). That interest, however, must be
balanced against the overriding interest of our citizens in
freedom of thought and expression. Our prior decisions
on obscenity set such a balance and hold that the
Government may suppress expression treating with sex
only if it meets the three-pronged Roth-Memoirs test. We
have said that '(t)he door barring federal and state
intrusion into this area cannot be left ajar; it must be kept
tightly closed and opened only the slightest crack

necessary to prevent encroachment upon more important
interests.' Roth v. United States, 354 U.S., at 488, 77
S.Ct., at 1311. Because I can see no reason why we
should depart from that standard in this case, I must
respectfully dissent.
All Citations
409 U.S. 109, 93 S.Ct. 390, 34 L.Ed.2d 342

Footnotes
The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321 , 337, 26 S.Ct. 282, 287,
50 L.Ed. 499.
Appellees in their brief here suggest that the regulations may exceed the authority conferred upon the Department as a
matter of state law. As the District Court recognized , however, such a claim is not cognizable in the suit brought by
these appellees under 42 U.S.C. s 1983.
2

In addition to the regulations held unconstitutional by the court below appellees originally challenged Rule 143.2
prohibiting topless waitresses, Rule 143.3(2) requiring certain entertainers to perform on a stage at a distance away
rrum cui:;turners, and Rule ·143.!5 prohibiting any entertainment that violated local ordinances. At oral argument in that
court they withdrew their objections to these rules, conceding 'that topless waitresses are not within the protection of
the First Amendment; that local ordinances must be independently challenged depending upon their content; and that
the requirement that certain entertainers must dance on a stage is not invalid.' 326 F.Supp. 348 , 350-351.

3

Mr. Justice DOUGLAS in his dissenting opinion suggests that the District Court should have declined to adjudicate the
merits of appellees' contention until the appellants had given the 'generalized provisions of the rules ... particularized
meaning .' Since parties may not confer jurisdiction either upon this Court or the District Court by stipulation, the
request of both parties in this case that the court below adjudicate the merits of the constitutional claim does not
foreclose our inquiry into the existence of an 'actual controversy' within the meaning of 28 U.S.C. s 2201 and Art. Ill, s
2, cl. 1, of the Constitution.
By pretrial stipulation, the appellees admitted they offered performances and depictions on their licensed premises that
were proscribed by the challenged rules. Appellants stipulated they would take disciplinary action against the licenses
of licensees violating such rules. In similar circumstances , this Court held that where a state commission had 'plainly
indicated' an intent to enforce an act that would affect the rights of the United States, there was a 'present and
concrete' controversy within the meaning of 28 U.S.C. s 2201 and of Art. Ill. Public Utilities Comm'n of California v.
United States, 355 U.S. 534, 539, 78 S.Ct. 446, 450, 2 L.Ed.2d 470 (1958). The District Court therefore had jurisdiction
of this action.
Whether this Court should develop a nonjurisdictional limitation on actions for declaratory judgments to invalidate
statutes on their face is an issue not properly before us. Cf. Ashwander v. Tennessee Valley Authority, 297 U.S. 288,
341, 56 S.Ct. 466, 480, 80 L.Ed . 688 (1936) (Brandeis, J., concurring) . Certainly a number of our cases have permitted
attacks on First Amendment grounds similar to those advanced by the appellees, see, e.g., Zwickler v. Koota , 389 U.S.
241, 88 S.Ct. 391 , 19 L.Ed.2d 444 (1967); Keyishian v. Board of Regents, 385 U.S. 589, 87 S.Ct. 675, 17 L.Ed.2d 629
(1967); Baggett v. Bullitt, 377 U.S . 360, 84 S.Ct. 1316, 12 L.Ed.2d 377 (1964), and we are not inclined to reconsider
the procedural holdings of those cases in the absence of a request by a party to do so.

4

Similarly, States may validly limit the manner in which the First Amendment freedoms are exercised, by forbidding
sound trucks in residential neighborhoods, Kovacs v. Cooper, 336 U.S. 77, 69 S.Ct. 448, 93 L.Ed . 513 (1949), and may
enforce a nondiscriminatory requirement that those who would parade on a public thoroughfare first obtain a permit.
Cox v. New Hampshire, 312 U.S. 569, 61 S.Ct. 762 , 85 L.Ed. 1049 (1941). Other state limitations on the 'time, manner
and place' of the exercise of First Amendment rights have been sustained. See, e.g., Cameron v. Johnson, 390 U.S.
611, 88 S.Ct. 1335, 20 L.Ed.2d 182 (1968), and Cox v. Louisiana , 379 U.S. 559, 85 S.Ct. 476, 13 L.Ed.2d 487 (1965).
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Because of the posture of this case, we have necessarily dealt with the regulations on their face, and have found them
to be valid. The admonition contained in the Court's opinion in Joseph E. Seagram & Sons v. Hostetter, 384 U.S. 35,
52, 86 S.Ct. 1254, 1264, 16 L.Ed .2d 336 (1966), is equally in point here: 'Although it is possible that specific future
applications of (the statute) may engender concrete problems of constitutional dimension, it will be time enough to
consider any such problems when they arise. We deal here only with the statute on its face. And we hold that so
considered, the legislation is constitutionally valid.'
This is not to say that the Twenty-first Amendment empowers a State to act with total irrationality or invidious
discrimination in controlling the distribution and dispensation of liquor within its borders. And it most assuredly is not to
say that the Twenty-first Amendment necessarily overrides in its allotted area any other relevant provision of the
Constitution. See Wisconsin v. Constantineau, 400 U.S. 433, 91 S.Ct. 507, 27 L.Ed .2d 515; Hostetter v. ldlewild Bon
Voyage Liquor Corp ., 377 U.S. 324, 329-334, 84 S.Ct. 1293, 1296-1299, 12 L.Ed .2d 350; Dept. of Revenue v.
James B. Beam Distilling Co., 377 U.S. 341, 84 S.Ct. 1247, 12 L.Ed .2d 362.
Section 2 of the Twenty-first Amendment reads as follows:
'The transportation or importation into any State, Territory, or possession of the United States for delivery or use
therein of intoxicating liquors, in violation of the laws thereof, is hereby prohibited.'

2

Even in cases on direct appeal from state court, when the decision below leaves unresolved questions of state law or
procedure which bear on federal constitutional questions, we dismiss the appeal. Rescue Army v. Municipal Court, 331
U.S. 549, 67 S.Ct. 1409, 91 L.Ed. 1666.
Rule 143.3(1) provides in relevant part:
'No licensee shall permit any person to perform acts of or acts which simulate:
'(a) Sexual intercourse, masturbation, sodomy, bestiality, oral copulation, flagellation or any sexual acts which are
prohibited by law.
'(b) The touching, caressing or fondling on the breasts, buttocks, anus or genitals.
'(c) The displaying of the pubic hair, anus, vulva or genitals.'
Rule 143.4 prohibits: 'The showing of film, still pictures, electronic reproduction, or other visual reproductions depicting:
'(1) Acts or simulated acts of sexual intercourse, masturbation, sodomy, bestiality, oral copulation, flagellation or any
sexual acts which are prohibited by law.
'(2) Any person being touched, caressed or fondled on the breast, buttocks, anus or genitals.
'(3) Scenes wherein a person displays the vulva or the anus or the genitals.
'(4) Scenes wherein artificial devices or inanimate objects are employed to depict, or drawings are employed to portray,
any of the prohibited activities described above.

2

This is not an appropriate case for application of the abstention doctrine. Since these regulations are challenged on
their face for overbreadth, no purpose would be served by awaiting a state court construction of them unless the
principles announced in Younger v. Harris, 401 U.S. 37, 91 S.Ct. 746, 27 L.Ed.2d 669 (1971), govern. See Zwickler v.
Koota, 389 U.S. 241, 248-250, 88 S.Ct. 391, 395-396, 19 L.Ed.2d 444 (1967). Thus far, however, we have limited
the applicability of Younger to cases where the plaintiff has an adequate remedy in a pending criminal prosecution.
See Younger v. Harris, supra, 401 U.S. at 43-44, 91 S.Ct. at 750. Cf. Douglas v. City of Jeannette, 319 U.S. 157, 63
S.Ct. 877, 87 L.Ed . 1324 (1943). But cf. Berryhill v. Gibson , 331 F.Supp. 122, 124 (MD Ala .1971), probable jurisdiction
noted, 408 U.S. 920, 92 S.Ct. 2487, 33 L.Ed.2d 331 (1972). The California licensing provisions are, of course, civil in
nature. Cf. Hearn v. Short, 327 F.Supp. 33 (SD Tex.1971 ). Moreover, the Younger doctrine has been held to 'have little
force in the absence of a pending state proceeding .' Lake Carriers' Ass'n v. MacMullan, 406 U.S. 498, 509, 92 S.Ct.
1749, 1757, 32 L.Ed .2d 257 (1972) (emphasis added) . There are at present no proceedings of any kind pending
against these appellees. Finally, since the Younger doctrine rests heavily on federal deference to state administration
of its own statutes, see Younger v. Harris, supra, 401 U.S. at 44-45, 91 S.Ct. at 750-751, it is waivable by the State.
Cf. Hostetter v. ldlewild Bon Voyage Liquor Corp., 377 U.S. 324, 329, 84 S.Ct. 1293, 1296, 12 L.Ed.2d 350 (1964) .
Appellants have nowhere mentioned the Younger doctrine in their brief before this Court, and when the case was
brought to the attention of the attorney for the appellants during oral argument, he expressly eschewed reliance on it.
In the court below, appellants specifically asked for a federal decision on the validity of California's regulations and
stated that they did not think the court should abstain. See 326 F.Supp. 348, 351 (CD Cal.1971).

3

I am startled by the majority's suggestion that the regulations are constitutional on their face even though 'specific
future applications of (the statute) may engender concrete problems of constitutional dimension.' (Quoting with
approval Joseph E. Seagram & Sons v. Hostetter, 384 U.S. 35, 52, 86 S.Ct. 1254, 1265, 16 L.Ed .2d 336 (1966). Ante,
at 397 n. 5.) Ever since Thornhill v. Alabama, 310 U.S. 88, 60 S.Ct. 736, 84 L.Ed . 1093 (1940), it has been thought that
statutes which trench upon First Amendment rights are facially void even if the conduct of the party challenging them
could be prohibited under a more narrowly drawn scheme. See, e.g., Baggett v. Bullitt, 377 U.S. 360, 366, 84 S.Ct.
WESTLAW
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93 S.Ct. 390, 34 L.Ed .2d 342
1316, 1319, 12 L.Ed.2d 377 (1964); Coates v. City of Cincinnati, 402 U.S. 611 , 616, 91 S.Ct. 1686, 1689, 29 L.Ed .2d
214 (1971); NAACP v. Button , 371 U.S. 415, 432-433, 83 S.Ct. 328, 337-338, 9 L.Ed.2d 405 (1963).
Nor is it relevant that the State here 'sought to prevent (bacchanalian revelries)' rather than performances by 'scantily
clad ballet troupe(s) .' Whatever the State 'sought' to do, the fact is that these regulations cover both these activities.
And it should be clear that a praiseworthy legislative motive can no more rehabilitate an unconstitutional statute than
an illicit motive can invalidate a proper statute.
4

Indeed, there are some indications in the legislative history that California adopted these regulations for the specific
purpose of evading those standards. Thus , Captain Robert Devin of the Los Angeles Police Department testified that
the Department favored adoption of the new regulations for the following reason : 'While statutory law has been
available to us to regulate what was formerly considered as antisocial behavior, the federal and state judicial system
has, through a series of similar decisions, effectively emasculated law enforcement in its effort to contain and to control
the growth of pornography and of obscenity and of behavior that is associated with this kind of performance.' See also
testimony of Roy E. June, City Attorney of the City of Costa Mesa; testimony of Richard C. Hirsch, Office of Los
Angeles County District Attorney. App. 117.

5

I do not mean to suggest that this test need be rigidly applied in all situations. Different standards may be applicable
when children are involved , see Ginsberg v. New York , 390 U.S . 629, 88 S.Ct. 1274, 20 L.Ed.2d 195 (1968); when a
consenting adult possesses putatively obscene material in his own home, see Stanley v. Georgia, 394 U.S . 557 , 89
S.Ct. 1243, 22 L.Ed.2d 542 (1969); or when the material by the nature of its presentation cannot be viewed as a whole,
see Rabe v. Washington , 405 U.S. 313, 317 n. 2, 92 S.Ct. 993, 995, 31 L.Ed.2d 258 (1972) (Burger, C.J., concurring) .
Similarly, I do not mean to foreclose the possibility that even the Roth-Memoirs test will ultimately be found insufficient
to protP.r.t Firi:;t Amendment interests when consenting adults view putatively obscene material in private. Cf. Redrup v.
New York, 386 U.S. 767, 87 S.Ct. 1414, 18 L.Ed .2d 515 (1967) . But cf. United States v. Reidel, 402 U.S. 351, 91 S.Ct.
1410, 28 L.Ed.2d 813 (1971). But I do think that, at very least, Roth-Memoirs sets an absolute limit on the kinds of
speech that can be altogether read out of the First Amendment for purposes of consenting adults.

6

Cf. Fuller, Changing Society Puts Taste to the Test, The National Observer, June 10, 1972, p. 24: 'Context is the
essence of esthetic judgment . ... There is a world of difference between 1-'layboy and less pretentious girly magazines
on the one hand, and on the other, The Nude, a picture selection from the whole history of art, by that fine teacher and
interpreter of civilization, Kenneth Clark. People may be just as naked in one or the other, the bodies inherently just as
beautiful, but the context of the former is vulgar, of the latter, esthetic.
'The same words, the same actions, that are cheap and tawdry in one book or play may contribute to the sublimity,
comic universality or tragic power of others. For a viable theory of taste, context is all.'

7

Moreover, even if the O'Brien test were here applicable, it is far from clear that it has been satisfied. For example, most
of the evils that the State alleges are caused by appellees' performances are already punishable under California law.
See n. 11, infra. Since the less drastic alternative of criminal prosecution is available to punish these violations, it is
hard to see how 'the incidental restriction on alleged First Amendment freedoms is no greater than is essential' to
further the State's interest.

8

The Court pointed out that the statute 'does not distinguish between public and private destruction, and it does not
punish only destruction engaged in for the purpose of expressing views ... A law prohibiting destruction of Selective
Service certificates no more abridges free speech on its face than a motor vehicle law prohibiting the destruction of
drivers' licenses, or a tax law prohibiting the destruction of books and records.' 391 U.S., at 375, 88 S.Ct., at 1678.

9

Of course, the State need not meet the clear and present danger test if the material in question is obscene . See Roth
v. United States, 354 U.S. 476, 77 S.Ct. 1304, 1 L.Ed .2d 1498 (1957). But, as argued above, the difficulty with
California's rules is that they do not conform to the Roth test and therefore regulate material that is not obscene . See
supra, at 401-402.

10

This case might be different if the State asserted a primary interest in stopping the very acts performed by these
dancers and actors. However, I have serious doubts whether the State may constitutionally assert an interest in
regulating any sexual act between consenting adults. Cf. Griswold v. Connecticut, 381 U.S. 479, 85 S.Ct. 1678, 14
L.Ed.2d 510 (1965) . Moreover, it is unnecessary to reach that question in this case since the State's regulations are
plainly not designed to stop the acts themselves , most of which are in fact legal when done in private. Rather, the State
punishes the acts only when done in public as part of a dramatic presentation. Cf. United States v. O'Brien, supra , 391
U.S. at 375, 88 S.Ct. at 1678. It must be, therefore , that the asserted state interest stems from the effect of the acts on
the audience rather than from a desire to stop the acts themselves. It should also be emphasized that this case does
not present problems of an unwilling audience or of an audience composed of minors.
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11

Indeed, California already has statutes controlling virtually all of the misconduct said to flow from appellees' activities.
See Calif.Penal Code s 647(b) (Supp.1972) (prostitution); Calif.Penal Code ss 261, 263 (1970) (rape); Calif.Bus. &
Prof.Codes 25657 (Supp.1972) ('B-Girl' activity); Calif.Health & Safety Code ss 11500, 11501, 11721, 11910, 11912
(1964 and Supp.1972) (sale and use of narcotics).

12

Of course, it is true that Stanley does not govern this case, since Stanley dealt only with the private possession of
obscene materials in one's own home. But in another sense, this case is stronger than Stanley. In Stanley, we held
that the State's interest in the prevention of sex crimes did not justify laws restricting possession of certain materials,
even though they were conceded to be obscene. It follows a fortiori that this interest is insufficient when the materials
are not obscene and, indeed, are constitutionally protected.

13

The Twenty-first Amendment, in addition to repealing the Eighteenth Amendment, provides: 'The transportation or
importation into any State, Territory, or possession of the United States for delivery or use therein of intoxicating
liquors, in violation of the laws thereof, is hereby prohibited.'

14

The text of the Amendment is based on the Webb-Kenyon Act, 37 Stat. 699, which antedated prohibition. The Act was
entitled 'An Act Divesting intoxicating liquors of their interstate character in certain cases,' and was designed to allow
'dry' States to regulate the flow of alcohol across their borders. See, e.g., McCormick & Co. v. Brown, 286 U.S. 131,
140-141, 52 S.Ct. 522, 526, 76 L.Ed. 1017 (1932); Clark Distilling Co. v. Western Maryland R. Co., 242 U.S. 311,
324, 37 S.Ct. 180, 184, 61 L.Ed. 326 (1917). The Twenty-first Amendment was intended to embed this principle
permanently into the Constitution. As explained by its sponsor on the Senate floor 'to assure the so-called dry States
against the importation of intoxicating liquor into those States, it is proposed to write permanently into the Constitution
a prohibition along that line.
'(T)he pending proposal will give the States that guarantee. When our Government was organized and the Constitution
of the United States adopted, the States surrendered control over and regulation of interstate commerce. This proposal
is restoring to the States, in effect, the right to regulate commerce respecting a single commodity-namely, intoxicating
liquor.' 76 Cong.Rec. 4141 (remarks of Sen. Blaine).

15

See Shapiro v. Thompson, 394 U.S. 618, 89 S.Ct. 1322, 22 L.Ed.2d 600 (1969). But cf. Wyman v. James, 400 U.S.
309, 91 S.Ct. 381, 27 L.Ed.2d 408 (1971).

16

See Sherbert v. Verner, 374 U.S. 398, 83 S.Ct. 1790, 10 L.Ed.2d 965 (1963) .

17

See Speiser v. Randall, 357 U.S. 513, 78 S.Ct. 1332, 2 L.Ed.2d 1460 (1958) .

18

See, e.g., Pickering v. Board of Education, 391 U.S. 563, 88 S.Ct. 1731, 20 L.Ed.2d 811 (1968); Keyishian v. Board of
Regents, 385 U.S. 589, 87 S.Ct. 675, 17 L.Ed.2d 629 (1967); Baggett v. Bullitt, 377 U.S. 360, 84 S.Ct. 1316, 12
L.Ed.2d 377 (1964).

19

See, e.g., Baird v. State Bar of Arizona, 401 U.S. 1, 91 S.Ct. 702, 27 L.Ed.2d 639 (1971); Konigsberg v. State Bar, 353
U.S. 252, 77 S.Ct. 722, 1 L.Ed.2d 810 (1957); Schware v. Board of Bar Examiners, 353 U.S. 232, 77 S.Ct. 752, 1
L.Ed.2d 796 (1957). But cf. Law Students Civil Rights Research Council v. Wadmond, 401 U.S. 154, 91 S.Ct. 720, 27
L.Ed.2d 749 (1971); Konigsberg v. State Bar, 366 U.S. 36, 81 S.Ct. 997, 6 L.Ed.2d 105 (1961).

20

See, e.g., Blount v. Rizzi, 400 U.S. 410, 91 S.Ct. 423, 27 L.Ed.2d 498 (1971); Hannegan v. Esquire Inc., 327 U.S. 146,
156, 66 S.Ct. 456, 461, 90 L.Ed. 586 (1946).
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county established requisite nexus between its ordinance
imposing open-door requirement for peep show booths and
its interest in curtailing sexual activity at adult
entertainment establishments;
l l

l4l open-door requirement for peep show booths was not
substantially broader than necessary to curtail targeted
sexual activity within such booths; and
[SJ

relief from judgment was not warranted.

Affirmed.
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Synopsis
Background: Operators of two adult entertainment
establishments sued county for declaratory and injunctive
relief, alleging that amendments to county ordinances
regulating adult entertainment businesses violated their
state and federal constitutional rights. The United States
District Court for the Southern District of California, Larry
A. Burns, J., 373 F.Supp.2d 1094, granted in part and
denied in part cross-motions for summary judgment, and
denied one operator's motion for relief from judgment.
Operators appealed, and, after certifying question, 496
F.3d !040, the Court of Appeals, 505 F.3d 935, 2007 WL
2937012, affirmed in part, reversed in part, and remanded
case in appeal by one operator.

Holdings: Addressing appeal of second operator, the
Court of Appeals, Silverman, Circuit Judge, held that:
ordinance's hours-of-operation restriction withstood
intermediate scrutiny, as required to be valid under
California Constitution;
[tl

2

ordinance prohibiting doors or other obstructions at
entrances to peep show booths served substantial county
interests unrelated to expression;

11

WESTLAW

Federal Courts
<FAitering, amending, modifying, or vacating
judgment or order; proceedings after judgment
Court of Appeals reviews denial of motion for
relief from judgment for an abuse of discretion.
Fed.Rules Civ.Proc.Rule 60(b), 28 U.S.C.A.
9 Cases that cite this headnote

[2[

Constitutional Law
~Sexually Oriented Businesses; Adult
Businesses or Entertainment
To be valid regulation of adult entertainment
businesses under First Amendment, ordinance
cannot be a complete ban on protected
expression, must be content-neutral or, if
content-based with respect to sexual and
pornographic speech, must have as its
predominate concern secondary effects of such
speech in community, and must pass
intermediate scrutiny, in that it must serve a
substantial government interest, be narrowly
tailored to serve that interest, and allow for
reasonable
alternative
avenues
of
communication. U.S.C.A. Const.Amend. 1.
3 Cases that cite this headnote
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131

failed to cast direct doubt on county's rationale
for barring operation of adult entertainment
businesses between 2:00 and 6:00 a.m., which
was to regulate secondary effects of those
businesses, including crime, disorderly conduct,
traffic, and noise during late-night hours, and
therefore ordinance imposing hours-of-operation
restriction withstood intermediate scrutiny, as
required to be valid under California
Constitution's free speech provision, given that
county relied on studies and reports, reported
court decisions, and anecdotal testimony to
establish
correlation
between
adult
establishments and targeted secondary effects,
and that operator's expert did not rebut county's
evidence with regard to noise and traffic. West's
Ann.Cal. Const. Art. 1, § 2(a).

Constitutional Law
~Secondary effects
To enact secondary effects ordinance regulating
adult entertainment businesses that is valid under
First Amendment, municipality must rely on
evidence that demonstrates connection between
speech regulated and the secondary effects which
motivated adoption of ordinance; any material
that is reasonably believed to be relevant can be
used. U.S.C.A. Const.Amend. 1.
2 Cases that cite this headnote

1 Cases that cite this headnote
Constitutional Law
~Secondary effects
Federal Civil Procedure
~Civil rights cases in general

161

To avoid summary judgment in action asserting
free speech challenge to ordinance regulating
secondary effects of adult entertainment
businesses, after municipality has demonstrated
connection between speech regulated and
secondary effects motivating adoption of
ordinance, plaintiffs must cast direct doubt on
municipality's rationale for ordinance, either by
demonstrating that municipality's evidence does
not support its rationale or by furnishing
evidence that disputes municipality's factual
findings; such evidence must be actual and
convincing, and if plaintiffs are successful,
burden shifts back to municipality to supplement
the record with evidence renewing support for a
theory that justifies its ordinance. U.S.C.A.
Const.Amend. 1.

Constitutional Law
Physical layout and staging requirements
Public Amusement and Entertainment
~Dancing and other performances
County ordinance prohibiting doors or other
obstructions at entrances to peep show booths at
adult entertainment establishments served
substantial county interests unrelated to
expression, as required for ordinance to be valid
restriction on speech under First Amendment
intermediate scrutiny, inasmuch as ordinance
served objectives of reducing instances of
prostitution and solicitation at such businesses,
preventing certain private sexual acts occurring
within booths, including activities constituting
lewd conduct under state law, and addressing
sanitary
concerns
raised
by
rampant
masturbation at commercial properties open to
the public. U.S.C.A. Const.Amend. 1; West's
Ann.Cal.Penal Code§ 647(a).

4 Cases that cite this headnote

Cases that cite this headnote

Constitutional Law
~Secondary effects
Public Amusement and Entertainment
~Sexually Oriented Entertainment

171

Constitutional Law
¥->Physical layout and staging requirements
Public Amusement and Entertainment
~Dancing and other performances

Operator of adult entertainment establishment
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County established nexus between its ordinance
prohibiting doors or other obstructions at
entrances to peep show booths at adult
entertainment establishments and its interest in
curtailing sexual activity at such establishments,
as required for ordinance to be valid restriction
on speech under First Amendment intermediate
scrutiny, given county's reliance, in enacting
ordinance, upon anecdotal reports of sexual
activity occurring within peep show booths of
other jurisdictions and findings from court
decisions pertaining to open-booth ordinances
adopted by other municipalities in response to
drug use and sexual conduct by booth patrons,
and given operator's failure to cast direct doubt
on
county's
conclusions.
U.S.C.A.
Const.Amend. 1.

Narrow tailoring requirement of intermediate
scrutiny of restrictions on speech is satisfied so
long as the regulation promotes a substantial
government interest that would be achieved less
effectively absent the regulation and the means
chosen are not substantially broader than
necessary to achieve the government's interest.
U.S.C.A. Const.Amend. l.
4 Cases that cite this headnote

[10[

Declaration in which vice president for operator
of adult entertainment business indicated that
peep show business had declined by 91 percent
since operator had begun complying with county
ordinance prohibiting doors or other obstructions
at entrances to peep show booths was not "newly
discovered
evidence,"
since
declaration
discussed evidence that was not in existence at
time of judgment, and thus did not support relief
from judgment upholding ordinance under First
Amendment. U.S.C.A. Const.Amend.
l;
Fed.Rules Civ.Proc.Rule 60(b)(2), 28 U.S.C.A.

Cases that cite this headnote

[81

Constitutional Law
~Booths

Public Amusement and Entertainment
'~Dancing and other performances
As required to be valid restriction on speech
under First Amendment intermediate scrutiny,
county
ordinance
imposing
open-booth
requirement for peep show booths at adult
entertainment
establishments
was
not
substantially broader than necessary to curtail
targeted sexual activity within such booths,
notwithstanding declaration submitted by
establishment operator indicating that peep show
patronage generally declined by 60 percent after
removal of booth doors, inasmuch as there was
no evidence showing that such decline was
unconnected to secondary effects being targeted
by ordinance, and ordinance, which did not limit
content of videos being displayed, number of
booths available for viewing videos, or
availability of videos, did not restrict protected
speech occurring within booths. U.S.C.A.
Const.Amend. l.
Cases that cite this headnote

Federal Civil Procedure
~Further evidence or argument

3 Cases that cite this headnote

[II[

Federal Civil Procedure
~Judgments satisfied, released, or discharged;
prospective application no longer equitable
Judgment upholding, under First Amendment,
county ordinance prohibiting doors or other
obstructions at entrances to peep show booths
lacked prospective application, precluding relief
from judgment under provision of rule allowing
for such relief when it was no longer equitable for
judgment to have prospective application.
U.S.C.A.
Const.Amend.
l;
Fed.Rules
Civ.Proc.Rule 60(b)(5), 28 U.S.C.A.
3 Cases that cite this headnote

9

11

Constitutional Law
~Narrow tailoring
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Federal Civil Procedure
Catch-all provisions

RICHARD R. CLIFTON, Circuit Judges.
Opinion

Catch-all provision of rule governing motions for
relief from judgment is to be used only when
extraordinary circumstances prevented a party
from taking timely action to prevent or correct an
erroneous judgment. Fed.Rules Civ.Proc.Rule
60(b)(6), 28 U.S.C.A.
12 Cases that cite this headnote

IJ31

Federal Civil Procedure
~Catch-all provisions

Relief from judgment upholding, under First
Amendment, county ordinance prohibitinl?; doors
or other obstructions at entrances to peep show
booths was not required, pursuant to catch-all
provision of rule governing motions for relief
from judgment, to prevent manifest injustice or
due to extraordinary circumstances which
pnwented operator of adult entertainment
establishment from taking timely action to
prevent or correct erroneous judgment,
notwithstanding declaration in which operator's
vice president indicated that peep show business
had declined by 91 percent since operator had
begun complying with ordinance. U.S.C.A.
Const.Amend. 1; Fed.Rules Civ.Proc.Rule
60(b)(6), 28 U.S.C.A.
l 0 Cases that cite this headnote

Attorneys and Law Firms

*999 Clyde DeWitt, Weston, Garrou, DeWitt, & Walters,
Los Angeles, CA, for plaintiff-appellant.
Thomas D. Bunton and John J. Sansone, County Counsel,
San Diego, CA, for the defendant-appellee.
Scott D. Bergthold, Chattanooga, TN, for the amicus.
Appeal from the United States District Court for the
Southern District of California; Larry A. Bums, District
Judge, Presiding. D.C. No. CV-02-01909-LAB.
Before: BARRY G. SILVERMAN, W. FLETCHER, and
WESTLAW

SILVERMAN, Circuit Judge:
In June 2002, the San Diego County Board of Supervisors
adopted a comprehensive zoning ordinance to govern the
operation of adult entertainment businesses within its
jurisdiction, which covers the unincorporated portions of
the county. The ordinance restricts the hours in which such
businesses can operate, requires the removal of doors on
peep show booths, and limits adult entertainment
establishment to areas of the county zoned for industrial
use. San Diego County's stated rationale for the ordinance
was to combat negative secondary effects--crime,
disorderly conduct, blight, noise, traffic, property value
depreciation, and unsanitary behavior-that concentrate in
and around adult businesses.
The two adult entertainment establishments presently
operating in the unincorporated portions of San Diego
County filed suit. (The City of San Diego and the other
incorporated municipalities in the County are not governed
hy thi~ ordin<111cf..) Tn this appeal, the operator ofone of the
establishments, Fantasyland Video, Inc., appeals the
district court's decision to uphold the ordinance's hours
restriction and open-booth requirement. In its briefing to
us, Fantasyland also contended that the hours of operation
restriction violated both the First Amendment and the
California Constitution. After oral argument, we certified
to the California Supreme Court the question of what the
proper standard of review is under the California
Constitution. Fantasy/and Video, Inc. v. County of San
Diego, 496 F.3d 1040, 1041 (9th Cir.2007). The California
Supreme Court responded that hours-of-operation
ordinances for adult businesses are subject to intermediate
scrutiny. Fantaemail received-Thank yousyland Video,
Inc. v. County ofSan Diego, No. 05-56026, Sl55408 (Cal.
Sept. 25, 2007) (order denying request to decide a question
of California law). In the meantime, Fantasy land advised
us of its decision to withdraw its claim that the hours of
operation restriction violates the First Amendment, while
retaining its claim under the California Constitution. The
federal issue has thus been taken off the table regarding the
hours restriction, but it remains a basis for the challenge to
the open-booth requirement.
We affirm the district court's decision to uphold the
ordinance's hours-of-operation restriction as surviving
intermediate scrutiny under the California Constitution.
*1000 Fantasyland fails to cast direct doubt on the
County's rationale for the hours restriction. With respect to
the open-booth requirement, we affirm the district court's

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

4

Fantasyland Video, Inc. v. County of San Diego, 505 F.3d 996 (2007)

07 Cal. Daily Op. Serv. 12,216, 2007 Daily Journal DAR. 15,758

ruling that the County's requirement of open booths at
peep shows does not violate the First Amendment. Similar
to the ordinances in other cases upholding open-booth
requirements, the County's open-booth ordinance is
supported by evidence of the nexus between closed booths
and adverse secondary effects such as prostitution and
pandering, matters in which the County has a substantial
interest in regulating. Further, the ordinance is narrowly
tailored. The content, number, and availability of peep
shows are untouched; the ordinance deals only with the
doors. We further reject Fantasyland's argument that the
provision is invalid under Justice Kennedy's concurring
opinion in City of Los Angeles v. Alameda Books, Inc., 535
U.S. 425, 122 S.Ct. 1728, 152 L.Ed.2d 670 (2002). That
concurrence is not applicable to open-booth requirements.

The district court had subject matter jurisdiction over
Fantasyland's constitutional claims under 28 U.S.C. §§
1331, 1343(a), and over its state claims under 28 U.S.C. §
1367(a). We have jurisdiction under 28 U.S.C. § 1291.

III. Standard of Review
111 We review de novo the district court's grant of summary
judgment and, viewing the evidence in a light most
favorable to the non-moving party, determine whether
there are any genuine issues of material fact for trial. See
*1001 Gammoh v. City of La Habra, 395 F.3d 1114, 1122
(9th Cir.2005). We review the district court's denial of
Fantasyland's Rule 60(b) motion for an abuse of
discretion. See United States v. Asarco, Inc., 430 F.3d 972,
978 (9th Cir.2005).

I. Background

In June 2002, citing to concefl'l.s about the surrounding
neighborhood, the County Board of Supervisors adopted a
comprehensive set of regulations and licensing procedures
governing adult entertainment establishments within its
jurisdiction. Among these regulations, the County
prohibited any "door, curtain, or obstruction of any kind
[to] be installed within the entrance to a peep show booth."
San Diego County, Cal., Ordinance No. 9479, § 21.1816
(June 19, 2002). In addition, the County made it unlawful
"for any owner, operator, manager or employee of an adult
entertainment establishment to remain open for business
between the hours of 2:00 a.m. and 6:00 a.m. of any day
excepting herefrom an adult hotel/ motel." San Diego
County Ordinance No. 9479, § 21.1809. The ordinance
took effect the following month.
Fantasyland operates an adult arcade, bookstore, novelty
shop, and video store. It initiated federal and state
constitutional challenges against the new ordinance,
seeking declaratory and injunctive relief.
The district court granted summary judgment to the
County, upholding the ordinance's requirement that adult
establishments close between the hours of 2:00 a.m. and
6:00 a.m. and its restriction on doors at the entranceway to
private peep show booths.' See Fantasy/and Video, Inc. v.
County of San Diego, 373 F.Supp.2d 1094,
1106-l 116(S.D.Cal.2005). Later, Fantasy land filed a Rule
60(b) motion for relief from judgment, which the district
court denied.
These timely appeals followed.

II. Jurisdiction
WESTLAW

IV. Discussion
121 The constitutionality of the challenged provisions is
governed by the framework announced in City of Renton v.
Playtime Theatres, Inc., 475 U.S. 41, 106 S.Ct. 925, 89
L.Ed.2d 29 (1986), and refined in the plurality opinion of
Alameda Books, 535 U.S. 425, 122 S.Ct. 1728, 152
L.Ed.2d 670. As recounted by Center for Fair Public
Policy v. Maricopa County, 336 F.3d 1153 (9th Cir.2003),
the Renton inquiry proceeds in three steps: First, the
ordinance cannot be a complete ban on the protected
expression. Id. at 1159. Second, the ordinance must be
content-neutral or, if content-based with respect to sexual
and pornographic speech, its predominate concern must be
the secondary effects of such speech in the community. Id.
at 1159, 1161. Third, the regulation must pass intermediate
scrutiny. It must serve a substantial government interest, be
narrowly tailored to serve that interest, and allow for
reasonable alternative avenues of communication. Id. at
1159.
131

With respect to this third step, the Supreme Court has
adopted a specialized burden-shifting framework. When
enacting a secondary effects ordinance, the municipality
must rely on evidence that "demonstrate[ s] a connection
between the speech regulated ... and the secondary effects
that motivated the adoption of the ordinance." Alameda
Books, 535 U.S. at 441, 122 S.Ct. 1728 (plurality). Any
material that is "reasonably believed to be relevant" can be
used. Id. at 438, 122 S.Ct. l 728(quoting Renton, 475 U.S.
at 51-52, l 06 S.Ct. 925).
141

To avoid summary judgment, the plaintiffs must then
"cast direct doubt on [the municipality's] rationale, either
by demonstrating that the municipality's evidence does not
support its rationale or by furnishing evidence that disputes
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the municipality's factual findings." Id. at 438-39, 122
S.Ct. 1728. Such evidence must be "actual and
convincing." Id. at 439, 122 S.Ct. 1728. If successful, "the
burden shifts back to the municipality to supplement the
record with evidence renewing support for a theory that
justifies its ordinance." Id.

A. Hours-of-Operation Restriction
rs1 Fantasyland argues that the hours-of-operation
restriction should be invalidated under the California
Constitution based on People v. Glaze, 27 Cal.3d 841, 166
Cal.Rptr. 859, 614 P.2d 291 (1980), which struck down a
similar hours-of-operation restriction under a test that was
stricter than what the First Amendment requires. Indeed, as
noted above, Fantasyland formally dropped its claim
against this provision under the First Amendment and
limited its challenge to the California Constitution.
However, the California Supreme Court indicated in its
response to our certified question that hours-of-operation
restrictions are reviewed under intermediate scrutiny as
applied by the United States Supreme Court. See
Fantasy/and Video, Inc. v. County of San Diego, No.
05-56026, S155408 (Cal. Sept. 25, 2007) (order denying
request to decide a quc:ition ofCalifomi11 l11w). Th<lt is the
same standard identified in Renton, and the response to our
certified question, including its citations to Los Angeles
Alliance for Survival v. City of Los Angeles, 22 Cal.4th
352, 357, 364, 93 Cal.Rptr.2d 1, 993 P.2d 334 (2000); City
of National City v. Wiener, 3 Cal.4th 832, 841-43, 12
Cal.Rptr.2d 70 I, 838 P.2d 223 (1992); and *1002 People v.
Superior Court (Lucero), 49 Ca1.3d 14, 26, 259 Cal.Rptr.
740, 774 P.2d 769 (1989), suggests to us that the standard
under the California Constitution is the same in this
situation as that applied by the United States Supreme
Court in Renton. Under Renton, Fantasyland failed to
supply sufficient evidence to "cast direct doubt" on the
County's asserted secondary-effects rationale. We
conclude that the challenge under the California
Constitution fails for the same reason.
At the legislative stage, the County relied on studies and
reports, reported court decisions, and anecdotal testimony
to establish a correlation between adult establishments and
negative secondary effects. 2 Based on this evidence, the
County could reasonably infer that restricting the hours of
operations for adult businesses would have the purpose and
effect of reducing crime, disorderly conduct, traffic, and
noise during late-night hours. Fantasyland's attempt to cast
doubt on the County's conclusions fails as a matter of law
because its expert, Daniel Linz, Ph.D., a professor in the
Department of Communication's Law and Society
Program at the University of California Santa Barbara, did
not rebut the County's evidence with regard to noise and
WESTLAW

traffic. The evidence presented by Dr. Linz addressed only
late night crime and property values. The County
considered these factors, but its purported rationale for
requiring adult businesses to close from 2:00am to 6:00am
also included combating increased noise and traffic.
Fantasyland's failure to address these considerations is
fatal under the second step of the Renton intermediate
scrutiny analysis. See Alameda Books, Inc., 535 U.S. at
438-39, 122 S.Ct. 1728. With regard to noise and traffic,
Fantasyland failed as a matter of law "to cast direct doubt
on [the County's] rationale ... by demonstrating that the
[County's] evidence does not support its rationale or by
furnishing evidence that disputes [its] factual findings." Id.
Thus, the County's hours-of-operation ordinance
withstands intermediate scrutiny and Fantasyland's
challenge under the California Constitution fails.

B. Open-Booth Requirement
Fantasyland Rreues thllt San Diego County Ordinance No.
94 79 is invalid under several facets of Renton intermediate
scrutiny and under Justice Kennedy's concurring opinion
in Alameda Books, 535 U.S. at 444-53, 122 S.ct. 1728.'
Fantasyland alleged that the ordinance violated both the
l'irst Amendment and the California Cuostitutiun.
We have previously upheld open-booth requirements
similar to the one adopted by the County. Spokane Arcade,
Inc. v. City ofSpokane, 75 F.3d 663 (9th Cir.1996); Ellwest
Stereo Theatres, Inc. v. Wenner, 681 F.2d 1243 (9th
Cir.1982). In both Spokane Arcade and El/west we found
that the open-booth requirements were narrowly tailored to
a substantial interest. See Spokane Arcade, 75 F.3d at
666-67; Ellwest, 681 F.2d at 1246-47. Other circuits have
also upheld such ordinances, concluding that the
alternatives would less effectively serve the municipality's
substantial interest in deterring sexual activity in
peep-show booths. See Pleasure/and Museum, Inc. v.
Beutter, 288 F.3d 988, 1003-04 (7th Cir.2002); Mitchell
*1003 v. Comm 'non Adult Entm 't Establishments, IO F.3d
123 , 141-44 (3d Cir.1993); Eamon Corp. v. City of
Dayton, 923 F .2d 4 70, 4 73-74 (6th Cir.1991 ); Doe v. City
of Minneapolis, 898 F.2d 612, 617- 19 (8th Cir.1990); Wall
Distributors, Inc. v. City of Newport News, 782 F.2d 1165,
1169- 70(4th Cir.1986).

I. Renton Analysis
a. Substantial interest unrelated to expre sion
Fantasyland first contends that the County has no
substantial governmental interest under Renton m
preventing private sexual conduct within an enclosed
161
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booth. We disagree.
The conduct at issue is not private at all. It is occurring at a
retail establishment. The "curtailing [of] public sexual
criminal offenses" is a significant state interest. El/west,
681 F.2d at 1246. The County's objective in reducing
instances of prostitution and solicitation at businesses that
operate peep show booths is valid. Furthermore, the
County has a substantial interest in preventing certain
private sexual acts occurring within peep show booths,
notably the use of so-called "glory holes"-the placement
of a peep show patron's genitals through holes or gaps in
the wall partition between the booths. Such activities
constitute lewd conduct under California Penal Code §
647(a). See People v. Rylaarsdam, 181 Cal.Rptr. 723,
727-28 (App. Dep't Super. Ct.1982).
Moreover, there is no requirement under Renton that the
asserted secondary effects be criminal. See, e.g., Ctr. for
Fair Pub. Policy, 336 F.3d at l 166(reducing late night '
noise and traffic). One may therefore accept Fantasyland's
proposition that masturbation in a fully-enclosed booth is
legal in California and still find a substantial governmental
interest in curtailing the activity. Rampant masturbation at
a commercial property open to the public may rationally
trigger sanitation concerns and impair the right of other
patrons to view their materials or read the accompanying
articles in peace. See Deluxe Theater & Bookstore, Inc. v.
City ofSan Diego, 175 Cal.App.3d 980, 221 Cal.Rptr. 100,
102 (Ct.App.1985) (finding that city had an interest in
regulating peep show booths due to the potential for
unlawful, offensive, and unsanitary behavior).

b. Nexus between the speech and secondary effects
Fantasyland next suggests that the County failed to show
a nexus between the peep show booths and its interest in
curtailing sexual activity.
171

When enacting the open-booth requirement, the County
Board of Supervisors referenced anecdotal reports of
sexual activity occurring within peep show booths of other
jurisdictions. The County also incorporated the findings
from Spokane Arcade, 75 F.3d at 664-65, and Deluxe
Theater & Bookstore, 221 Cal.Rptr. at 102, where
municipalities enacted open-booth ordinances in response
to drug use and sexual conduct by booth patrons. Reliance
on the experiences of other jurisdictions is sufficient to
satisfy the County's minimal burden at the legislative
stage. See Renton, 475 U.S. at 50-52, 106 S.Ct. 925.
To avoid summary judgment, Fantasyland must produce
contrary evidence that casts direct doubt on the County's
conclusions. It offered the lone declaration of John M.
WESTLAW

Goldenring, a medical doctor and public health expert. In
his declaration, Dr. Goldenring stated that infection from
sexually transmitted diseases could only occur through
sexual contact, and not through seminal fluid left on the
surfaces of the peep show booths.
*1004 The district court correctly found that Dr.
Goldenring's declaration was insufficient as a matter of
law. See Fantasy/and, 373 F.Supp.2d at 1114-15. The
County did not adopt the open-booth requirement to curtail
the transmission of disease through bodily fluids left in the
booths. Rather, it enacted the requirement to reduce the
instances of sexual activity, solicitation, and pandering
occurring within those spaces. Nothing in Dr. Goldenring's
declaration challenges the County's evidentiary
conclusions regarding the prevalence of those activities.~

c. Narrowly tailored
Finally, Fantasy land suggests that there are far less
drastic means of accomplishing the County's stated
objective. They include reducing the size of the booth,
requiring that there be a space between the floor and the
bottom of the door to allow verification that only one
person is in the booth, and monitoring the spaces around
the booths.
181

191 The issue is not whether Fantasyland can posit less
restrictive alternatives. The narrow tailoring requirement
"is satisfied 'so long as the ... regulation promotes a
substantial government interest that would be achieved less
effectively absent the regulation' " and "the means chosen
are not substantially broader than necessary to achieve the
government's interest." Wardv. Rock Against Racism, 491
U.S. 781, 799-800, 109 S.Ct. 2746, 105 L.Ed.2d 661
(1989) (citation omitted, omission in original).

Fantasyland has not shown that the open-booth
requirement is substantially broader than necessary to
curtail the targeted sexual activity. It did present a
declaration that peep show patronage generally declines by
60% after removal of the doors. However, such decline in
business, standing alone, is not determinative.
Fantasyland has not produced any evidence showing that
the decline was unconnected to the County's asserted
secondary effects-i.e., that the 60% were there just to
watch the movie. See Ellwest, 681 F.2d at 1247(finding
nothing in the record to substantiate plaintiffs "suggestion
that, because of the open booth requirement, potential
viewers forgo their right to watch films of their choice").
Furthermore, the ordinance does not restrict protected
speech occurring in the booths. The ordinance does not in
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any way limit the content of the videos, the number of
booths available for viewing the videos, or the availability
of the videos. The videos are as available as ever.

2. Justice Kennedy's Alameda Books Concurrence
To justify a content-based zoning ordinance that restricts
sexual and pornographic speech, Justice Kennedy wrote in
Alameda Rooks that "a city must advance some basis to
show that its regulation has the purpose and effect of
suppressing secondary effects, while leaving the quantity
and accessibility of speech substantially intact." 535 U.S.
at 449, 122 S.Ct. 1728. The city must have some basis to
think that its ordinance will suppress secondary effects, but
not also the speech associated with those effects. Id. at
449- 50, 122 S.Ct. 1728.
*1005 We have said that Justice Kennedy's concurrence
diO nothing "to precipitate a sea change in this particular
comer of First Amendment law." Ctr.for Fair Puh. Policy,
336 F.3d at 1162. Furthermore, we determined that his
proportionality language was designed for "a classic
erogenous zoning ordinance whereby the city was
restricting certain land uses," and that it was never
intended to apply to un hours-of·opcrntion orciimmcc. fd. at
l I63(noting that the proportionality analysis, if applied to
a time restriction, would invalidate all such laws).
We now hold that Justice Kennedy's concurrence is also
inapplicable to an open-booth requirement. Under the
County's rationale, the patron watching a private peep
show often seeks to masturbate, solicit sexual acts, or
engage in sexual acts while in the booth. Any regulation
that deters these activities will necessarily make the forum
for the speech less attractive, but only because the speech
and sexual acts originate with the same person and occur at
the same time. The overall quantity of the protected
expression must be reduced, but only because the patron is
chilled from also contemporaneously engaging in the
unprotected behavior. Justice Kennedy's proportionality
language was not designed for situations where the
protected speech and the unprotected conduct merge in the
same forum.
Fantasyland is of course entitled to cast doubt on the
County's reasoning. It could attempt to prove an absence
of the asserted unlawful or illicit sexual activity in the
booths, thereby defeating the County's inference of
correlation between the speech at issue and the secondary

effects. Alternatively, Fantasyland could produce evidence
that the open-booth requirement does little to deter the
sexual activity while, at the same time, substantially chills
the protected speech. It has done neither here.
The County's open-booth requirement is valid under
prevailing Ninth Circuit authority and nothing in Alameda
Books undermines that conclusion. As a result, the district
court correctly granted summary judgment to the County
on this claim.

C. Rule 60(b) Appeal

On June 16, 2006, Fantasyland filed a motion for relief
from the district court's judgment pursuant to Federal Rule
of Civil Procedure 60(b). The motion referenced a
declaration by Fantasyland's vice president stating that
peep show business had <lt:dim:<l by 91 % since
FAntasyland began complying with the County's
open-hooth restriction.
There was no abuse of discretion in the district
court's decision to deny the motion. The declaration is not
"newly discovered evidence" under Rule 60(b )(2) because
it discusses evidence thal was uul in existence at the time
of the judgment. See Corex Corp. v. United States, 638
F.2d 119, 121 (9th Cir.1981 ). Further, the district court's
judgment did not have any prospective application, thereby
precluding relief under Rule 60(b)(5). See Maraziti v.
Thorpe, 52 F.3d 252, 254 (9th Cir.1995).
[toJ !III

112 1 1131 Finally, Rule 60(b )(6)'s catch-all prov1s1on is

unavailable. This rule "has been used sparingly as an
equitable remedy to prevent manifest injustice" and "is to
be utilized only where extraordinary circumstances
prevented a party from taking timely action to prevent or
correct an erroneous judgment." United States v. Alpine
Land & Reservoir Co., 984 F.2d 1047, 1049 (9th
Cir.1993). That standard has not been satisfied.

AFFIRMED.

All Citations
505 F.3d 996, 07 Cal. Daily Op. Serv. 12,216, 2007 Daily
Journal D.A.R. 15,758

Footnotes
The other adult establishment in the unincorporated portion of the County, Deja Vu, appealed the district court's
judgment on other grounds not relevant to this appeal. Toi/is Inc. v. County of San Diego, 505 F.3d 935, No . 05-56300,
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2007 WL 2937012 (9th Cir. Oct. 2, 2007).
2

Fantasyland conceded that this evidence satisfied the County's initial evidentiary burden. See Fantasy/and, 373
F.Supp.2d at 1107.

3

Justice Kennedy did not join the plurality opinion in Alameda Books. As "his concurrence is the narrowest opinion joining
in the judgment of the Court, " it is the controlling opinion . Ctr. for Fair Pub. Policy, 336 F.3d at 1161 .

4

Fantasyland also references the declaration of its vice president, who speculated that the open-booth requirement would
facilitate contact between customers "culminating in relatively anonymous sexual encounters after they leave the
business" (emphasis added). This declaration does nothing to cast doubt on the County's rationale to curb sexual activity
occurring inside the business.

End of Document
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[61

KeyCite Yellow Flag - Negative Treatment
Amended on Denial of Rehearing by Gammoh v. City of La Habra, 9th
Cir.(Cal.), April 1, 2005

395 F.3d 1114
United States Court of Appeals,
Ninth Circuit.

Bill Badi GAMMOH, dba Taboo Theater aka
Pelican Theater; Leslie West; Armine Michelle
Bedrosian; Christine Johanna Fener; Charbonesse
Garrett; Heather Eloise Elam; Stacy Joy Andre;
Meghann Lara Ann Onselen,
Plaintiffs-Appellants,
v.
CI1Y OF LA HABRA, Defendant-Appellee.
No. 04-56072.

I

secondary effects of adult cabarets were city's primary
concern in enacting ordinance, as would support
application of the intermediate scrutiny standard;
ordinance was narrowly tailored to serve substantial
government interest of preventing secondary effects of
adult businesses; and
[?J

[SJ ordinance did not violate First Amendment guarantee
of freedom of expression.

Affirmed.

· West Headnotes (22)

Argued and Submitted Nov. 1, 2004.

I

Filed Jan. 26, 2005.

Ill

Federal Courts
regulations, and ordinances,
questions concerning in general

~Statutes,

Court of Appeals reviews the district court's
ruling on the constitutionality of a city ordinance
de novo.

Synopsis
Background: Owner of adult entertainment club and
dancer-employees
brought
action
challenging
constitutionality of city ordinance that required adult
cabaret dancers to remain two feet away from patrons
during performances. The United States District Court for
the Central District of California, Gary L. Taylor, J.,
dismissed certain claims, and granted summary judgment
in favor of city on others. Plaintiffs appealed.

3 Cases that cite this headnote

121

Constitutional Law
and regulations

~Rules

Holdings: The Court of Appeals, Tallman, Circuit Judge,
held that:
[lJ

To survive a vagueness challenge, a regulation
must define the criminal offense with sufficient
definiteness that ordinary people can understand
what conduct is prohibited and in a manner that
does not encourage arbitrary and discriminatory
enforcement.

ordinance was not void for vagueness;

2
[ J ordinance

was not overbroad;

3
[ l

plaintiffs failed to demonstrate that ordinance violated
Takings Clause;

1 Cases that cite this headnote

4
[ l

ordinance was not complete ban on protected
expression;
[SJ ordinance regulated expression that was sexual or
pornographic in nature, as would support application of
the intermediate scrutiny standard, for purpose of First
Amendment challenge;
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Constitutional Law
in General
Constitutional Law

~Vagueness

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

1

Gammoh v. City of La Habra, 395 F.3d 1114 (2005)
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

05 Cal. Daily Op. Serv. 718, 2005 Daily Journal D.A.R. 999
~Ordinances

regular and substantial basis, was not overbroad;
performances occurring outside of an adult
cabaret or that did not have a sexual emphasis
were unaffected by ordinance, and there was no
realistic
danger that
ordinance would
significantly compromise rights protected under
the First Amendment. U.S.C.A. Const.Amend.

A greater degree of specificity and clarity is
required in the language of a municipal
ordinance when First Amendment rights are at
stake than would otherwise be required to
survive a vagueness challenge. U.S.C.A.
Const.Amend. 1.

1.

2 Cases that cite this headnote

141

Constitutional Law

2 Cases that cite this headnote

(61

~Performers

Public Amusement and Entertainment
and other performances

~Dancing

City ordinance, requiring adult cabaret dancers
to remain two feet away from patrons during
performances, and defining "adult cabaret
dancer" as a dancer performing at an adult
cabaret, who was sexually-oriented dancer,
exotic dancer, stripper, or similar dancer, who
focused the performance on or emphasized the
dancer's breasts, genitals, or buttocks, on a
regular and substantial basis, was not void for
vagueness; although some terms were
subjective, the definition used a combination of
terms, which provided sufficient clarity, to give
dancers notice as to who qualified as an "adult
cabaret dancer," for purpose of determining
application of the two-foot rule.

Constitutional Law
in general

~Statutes

The mere fact that one can conceive of some
impermissible applications of a statute is not •
sufficient to render it susceptible to an
overbreadth challenge.
Cases that cite this headnote

[7]

Eminent Domain
Property and Rights Subject of Compensation

In order to state a claim under the Takings
Clause, a plaintiff must first demonstrate that he
possesses a property interest that is
constitutionally
protected.
U .S.C.A.
Const.Amend. 5.

5 Cases that cite this headnote
7 Cases that cite this headnote

(5]

Constitutional Law
~Performers

[8]

Public Amusement and Entertainment
~Dancing and other performances

Eminent Domain
· Property and Rights Subject of Compensation

City ordinance, requiring adult cabaret dancers
to remain two feet away from patrons during
performances, and defining "adult cabaret
dancer" as a dancer performing at an adult
cabaret, who was sexually-oriented dancer,
exotic dancer, stripper, or similar dancer, who
focused the performance on or emphasized the
dancer's breasts, genitals, or buttocks, on a

Owner of adult entertainment club and club
dancers failed to demonstrate that city ordinance
requiring adult cabaret dancers to remain two
feet away from patrons during performances
violated
the
Takings
Clause,
absent
identification of a property interest with which
U.S.C.A.
the
ordinance
interfered.
Const.Amend. 5.
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Cases that cite this headnote

3 Cases that cite this headnote

[91

Federal Courts

[121

~Summary judgment

Federal Courts
judgment

~Summary

Constitutional Law
""'Content neutrality
Constitutional Law
""'Secondary effects
Content-based regulations may be analyzed
under intermediate scrutiny, rather than strict
scrutiny, for purpose of determining violation of
the First Amendment's guarantee of freedom of
expression, if two conditions are met: (1) the
ordinance regulates speech that is sexual or
pornographic in nature, and (2) the primary
motivation behind the regulation is to prevent
secondary effects. U.S.C.A. Const.Amend. 1.

Court of Appeals reviews the district court's
decision to grant summary judgment de novo,
viewing the evidence in the light most favorable
to
the
nonmoving
party.
Fed.Rules
Civ.Proc.Rule 56, 28 U.S.C.A.
13 Cases that cite this headnote

3 Cases that cite this headnote
1101

Constitutional Law
~Performers

Public Amusement and Entertainment
and other performances

~Dancing

1131

City ordinance, requiring adult cabaret dancers
to remain two feet away from patrons during
performances, was not a complete ban on
protected expression, for purpose of determining
if ordinance violated First Amendment's
guarantees of freedom of speech and expression;
ordinance required that dancers project their
erotic message from a slight distance, but did
not ban erotic dancing altogether. U.S.C.A.
Const.Amend. 1.
1 Cases that cite this headnote

[111

Constitutional Law
or exacting scrutiny; compelling
interest test

~Strict

Content-based regulations are normally subject
to strict scrutiny, for purpose of determining if
regulations violate the First Amendment's
guarantee of freedom of expression. U.S.C.A.
Const.Amend. 1.
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Constitutional Law
- Performers
City ordinance, requiring adult cabaret dancers
to remain two feet away from patrons during
performances, and defining "adult cabaret
dancer" as a dancer performing at an adult
cabaret, who was sexually-oriented dancer,
exotic dancer, stripper, or similar dancer, who
focused the performance on or emphasized the
dancer's breasts, genitals, or buttocks, on a
regular and substantial basis, regulated
expression that was sexual or pornographic in
nature, as would support application of the
intermediate scrutiny standard, rather than the
strict scrutiny standard, for purpose of First
Amendment challenge to ordinance; although
dancers wore minimal clothing when performing
for individual patrons off stage, dancers
performed nude on stage, and the focus of the
U.S.C.A.
performance
was
sexual.
Const.Amend. 1.
1 Cases that cite this headnote
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Constitutional Law
effects

~Secondary

117]

A statute will survive intermediate scrutiny, in a
First Amendmenl challt::ngt::, if il: ( 1) is designed
to serve a substantial government interest, (2) is
narrowly tailored to serve that interest, and (3)
leaves
open
alternative
avenues
of
communication. U.S.C.A. Const.Amend. 1.

Cases that cite this headnote

1151

1 Cases that cite this headnote
Constitutional Law
Co-Sexually Oriented Businesses; Arlult
Businesses or Entertainment
To determine the purpose of a municipal
ordinance regulating adult businesses, in order
to decide whether to apply strict scrutiny or
intermediate scrutiny, the Court of Appeals
looks to ohjective inrlic:fltors nf in1rm1

1181

Constitutional Law
Performers
Secondary effects of adult businesses were
city's primary concern in enacting ordinance,
requiring adult cabaret dancers to remain two
feet away from patrons during performances, as
would support application of the intermediate
scrutiny standard, rather than the strict scrutiny
standard, for purpose of First Amendment
challenge to ordinance; ordinance stated that it
was necessary for protection of the welfare of
the public, as result of potential negative
secondary effects, including crime, protection of
retail trade, and maintenance of property values,
and the two-foot rule was logically linked to
preventing such secondary effects. U.S.C.A.
Const.Amend. 1.

6 Cases that cite this headnote

1191

4 Cases that cite this headnote

Constitutional Law
Performers
Public Amusement and Entertainment
~Dancing and other performances
City demonstrated connection between its
ordinance, requiring adult cabaret dancers to
remain two feet away from patrons during
performances, and the secondary effects that the
ordinance was intended to address, including
crime, protection of retail trade, maintenance of
property values, demonstrating that ordinance
was designed to serve substantial government
interest, for purpose of intermediate scrutiny
analysis of First Amendment challenge; city was
presented with 17 studies on secondary effects
of adult businesses, declarations from vice
officers, interviews with nude dancers, and a
presentation on the harmful effects of
pornography, and there was no requirement that
city rely only on evidence targeting the exact
of exotic
dancing.
U.S.C.A.
problem
Const.Amend. l.

Cases that cite this headnote

[16]

Constitutional Law
of police power; relationship to
governmental interest or public welfare
Constitutional Law
Narrow tailoring

~Exercise

Court of Appeals generally accepts that the
purpose of a regulation on adult businesses is to
combat secondary effects, as would warrant
application of intermediate scrutiny standard for
purpose of First Amendment challenge, if the
enactment can be justified without reference to
speech. U.S.C.A. Const.Amend. 1.

Constitutional Law
~Secondary effects
So long as whatever evidence the city relies
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upon to demonstrate that an ordinance
regulating adult businesses serves substantial
government interests is reasonably believed to
be relevant to the problem that the city
addresses, it is sufficient to support the
ordinance, for purpose of First Amendment
challenge under intermediate scrutiny standard.
U.S.C.A. Const.Amend. 1.
4 Cases that cite this headnote

[20[

Constitutional Law
of performers to patrons
Public Amusement and Entertainment
~Dancing and other performances
~Proximity

City ordinance, requiring adult cabaret dancers
to remain two feet away from patrons during
performances, was narrowly tailored to serve
substantial government interest of preventing
secondary effects of adult businesses, including
crime, protection of retail trade, maintenance of
property values, for purpose of intermediate
scrutiny analysis of First Amendment challenge;
ordinance would prevent exchange of money or
drugs and touching of patrons. U.S.C.A.
Const.Amend. 1.

[22[

Constitutional Law
~Performers

Public Amusement and Entertainment
and other performances

~Dancing

City ordinance, requiring adult cabaret dancers
to remain two feet away from patrons during
performances, did not violate First Amendment
guarantee of freedom of expression; ordinance
was
thoroughly
researched
and
narrowly-tailored
to
address
substantial
government interest of preventing secondary
effects of adult businesses, such as crime, and
of
ordinance
left
alternative
channels
communication open by allowing dancers to
slight
distance.
U.S.C.A.
perform · at
Const.Amend. 1.
Cases that cite this headnote

Attorneys and Law Firms
*1118 Scott W. Wellman and Stuart Miller, Wellman &
Warren, Laguna Hills, CA, for the plaintiffs-appellants.

2 Cases that cite this headnote
Deborah J. Fox and Dawn A. Mcintosh, Fox & Sohagi,
Los Angeles, CA, for the defendant-appellee.

[21[

Constitutional Law
~Performers

Public Amusement and Entertainment
~Dancing and other performances
City ordinance, requiring adult cabaret dancers
to remain two feet away from patrons during
performances, left open alternative avenues of
expression, for purpose of determining if
ordinance
violated
First
Amendment's
guarantees of freedom of speech and expression,
under intermediate scrutiny standard; dancers
could still convey their erotic message from a
slight distance. U.S.C.A. Const.Amend. 1.
l Cases that cite this headnote
WESTLAW

Scott D. Bergthold, Chattanooga, TN, for Amicus Curiae
League of California Cities.
Appeal from the United States District Court for the
Central District of California; Gary L. Taylor, District
Judge, Presiding. D.C. No. CV-03--00911-GLT.
Before: TASHIMA, FISHER, and TALLMAN, Circuit
Judges.
Opinion
TALLMAN, Circuit Judge.

This case involves constitutional challenges to a city
ordinance requiring "adult cabaret dancers" to remain two
feet away from patrons during performances. The district
court rejected these challenges by dismissing some of the
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Appellants' claims on the pleadings and granting
summary judgment as to other claims. We denied
emergency motions for a stay of enforcement of the
Ordinance pending appeal and now affirm.

II
111 The Ordinance's two-foot rule applies exclusively to

"adult cabaret dancers." The Ordinance defines an "adult
cabaret dancer" as:
any person who is an employee or
independent contractor of an "adult
cabaret" or "adult business" and
who, with or without any
compensation or other form of
consideration, performs as a
sexually-oriented dancer, exotic
dancer, stripper, go-go dancer or
similar dancer whose performance
on a regular and substantial basis
focuses on or emphasizes the adult
cabaret dancer's breasts, genitals,
and or bullocks, but does not
'involve exposure of "specified
anatomical areas" or depicting or
engaging in "specified sexual
activities." Adult cabaret dancer
does not include a patron.

I

The City of La Habra's (City's) Municipal Ordinance
1626 ("Ordinance") regulates adult businesses. The first
section of the Ordinance contains extensive findings that
adult businesses generate crime, economic harm, and the
spread of sexually transmitted diseases. These findings
are based on studies and police declarations from other
jurisdictions, federal and state judicial opinions, and
public health data from surrounding southern California
counties. Ordinance, § 1. Other sections of the Ordinance
contain reg11lations purporting to address the secondary
effects described in the first section, including a
prohibition of physical contact between patrons and
performers (the "no-touch rule") and a requirement that
adult cabaret dancers perform at least two feet away from
their patrons (the "two-foot rule"). Ordinance, §§ 4, 7.
The Appellants are Ilill Badi Gammoh, the owner of an
adult establishment in the City, several dancers at
Gamrnoh's club, and a dancer who has been offered
employment at Gammoh's club but has not yet accepted
it. Gammoh's establishment, which does not serve
alcoholic beverages, features entertainment by dancers
who perform nude on stage and then dress in minimal
clothing before offering one-on-one offstage dances. 1 The
Appellants do not challenge the provisions of the
Ordinance governing on-stage dancing and other aspects
of the
*1119 operation of an adult cabaret; they
challenge only the two-foot rule.

Ordinance, § 4. The district court rejected the Appellants'
assertion that this definition is vague and overbroad
because it contains subjective terms. We review the
district court's ruling de nova. See United States v.
Rodriguez, 360 F.3d 949, 953 (9th Cir.2004); United
States v. Unick, 195 F.3d 538, 541 (9th Cir.1999).

A
1z1 l3 I

Three weeks after the City Council passed the Ordinance,
the Appellants filed their constitutional challenge in the
Superior Court of California for Orange County. The case
was subsequently removed to the United States District
Court for the Central District of California. The
Appellants were unsuccessful before the district court. In
addition to other rulings that the Appellants do not
challenge on appeal, the district court dismissed the
Appellants' overbreadth argument and part of their
vagueness challenge with prejudice, and entered summary
judgment in favor of the City on their regulatory takings
claim, a First Amendment challenge, and the remaining
vagueness argument. The Appellants pursue their
vagueness, overbreadth, takings, and free speech and
expression claims on appeal.

WEST LAW

To survive a vagueness challenge, a regulation must
"define the criminal offense with sufficient defmiteness
that ordinary people can understand what conduct is
prohibited and in a manner that does not encourage
arbitrary and discriminatory enforcement." Ko/ender v.
Lawson, 461 U.S. 352, 357, 103 S.Ct. 1855, 75 L.Ed.2d
903 (1983); see also United States v. Adams, 343 F.3d
1024, 1035 (9th Cir.2003), cert. denied, 542 U.S. 921,
124 S.Ct. 2871, 159 L.Ed.2d 779 (2004). A greater degree
of specificity and clarity is required when First
Amendment rights are at stake. Kev, Inc. v. Kitsap
County, 793 F.2d I 053, 1057 (9th Cir.1986).
The Appellants argue that the subjective language used to
define an "adult cabaret dancer" makes the definition, and
thus the Ordinance, unconstitutionally vague. Cf City of
Chicago v. Morales, 527 U.S. 41, 56-64, 119 S.Ct. 1849,
144 L.Ed.2d 67 ( 1999) (holding a provision criminalizing
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loitering, which is defined as "to remain in any one place
with no apparent purpose," void for vagueness because
the provision was "inherently subjective because its
application depends on whether some purpose is
'apparent' to the officer on the scene"); Tucson Woman's
Clinic v. Eden, 379 F.3d 531, 554-55 (9th Cir.2004)
(holding a statute requiring physicians to treat patients
"with consideration, respect, and full recognition of the
patient's dignity and individuality" void for vagueness
because it "subjected physicians to sanctions based not on
their own objective behavior, but on the subjective
viewpoint of others") (internal quotation and citation
omitted); Free Speech Coalition v. Reno, 198 F.3d 1083,
1095 (9th Cir.1999), aff'd sub nom. Ashcroft *1120 v.
Free Speech Coalition, 535 U.S. 234, 122 S.Ct. 1389, 152
L.Ed.2d 403 (2002) (holding a provision that criminalized
sexually explicit images that "appear[ ] to be a minor" or
"convey the impression" that a minor is depicted
unconstitutionally vague because it was unclear "whose
perspective defines the appearance of a minor, or whose
impression that a minor is involved leads to criminal
prosecution").
Several of the terms within the Ordinance's definition of
"adult cabaret dancer"-"sexually oriented dancer,"
"exotic dancer," "similar dancer," "regular basis," and
"focuses on or emphasizes"-are unarguably subjective.
However, two main factors distinguish the Ordinance
from cases such as Morales, Tucson Woman's Clinic, and
Free Speech Coalition, where the regulations were held to
be too subjective to give notice to ordinary people or
guidance to law enforcement: 1) the subjective terms in
the Ordinance are used in combination with other terms,
and 2) the subjective terms do not define prohibited
conduct.

features, not by any one subjective term. The combined
terms outline the performer, the place of the performance,
and the type of performance. Each of the five limitations
provides context in which the other limitations may be
clearly understood. The definition as a whole gives notice
to performers and ample guidance to law enforcement
officers as to who is and who is not an "adult cabaret
dancer."
Furthermore, although the definition of an "adult cabaret
dancer" contains subjective terms, the prohibited conduct
is defined objectively. It is not illegal to be an adult
cabaret dancer; only to be an adult cabaret dancer
performing within two feet of a patron. This distinction
introduces additional objectivity into the Ordinance
because the act that is prohibited-being within two feet
of a patron-is certainly not vague.'
*1121 Vagueness doctrine cannot be understood in a
manner that prohibits governments from addressing
problems that are difficult to define in objective terms.
See Grayned v. City of Rockford, 408 U.S. 104, 110, 92
S.Ct. 2294, 33 L.Ed.2d 222 (1972) ("we can never expect
mathematical certainty from our language"). In this case,
a combination of subjective and objective terms is used to
give a clear picture of an "adult cabaret dancer" and the
conduct prohibited of such a dancer is defined
objectively. Thus, the definition of "adult cabaret dancer"
is sufficiently clear to give notice to performers and
guidance to law enforcement. See Cal. Teachers Ass 'n v.
State Bd. of Educ., 271 F.3d 1141, 1150 (9th Cir.2001)
("perfect clarity is not required even when a law regulates
protected speech").

141

This circuit has previously recognized that otherwise
imprecise terms may avoid vagueness problems when
used in combination with terms that provide sufficient
clarity. See Kev, 793 F.2d at 1057 (holding that an
ordinance prohibiting dancers from "caressing" and
"fondling" patrons was not vague "in the context of the
other definitions provided in the ordinance" at issue). In
this case, the district court recognized that the two-foot
rule applies only to "adult cabaret dancers" who meet the
following five qualifications: 1) the individual must
perform at an "adult cabaret";' 2) the performer must
perform as a sexually-oriented dancer, exotic dancer,
stripper, or similar dancer; 3) the performance must focus
on or emphasize the performer's breasts, genitals, and/or
buttocks; 4) the performance must have this focus or
emphasis on a regular basis; and 5) the performance must
have this focus or emphasis on a substantial basis. Thus,
an "adult cabaret dancer" is defined by a combination of
WESTLAW

B
151

The Appellants claim that the definition of "adult
cabaret dancer" is overbroad because it could apply to
mainstream or avant-garde performances as well as adult
entertainment. The Supreme Court and this circuit have
emphasized that "where a statute regulates expressive
conduct, the scope of the statute does not render it
unconstitutional unless its overbreadth is not only real,
but substantial as well, judged in relation to the statute's
plainly legitimate sweep." World Wide Video of
Washington, Inc. v. City of Spokane, 368 F.3d 1186, 1198
(9th Cir.2004) (quoting Osborne v. Ohio, 495 U.S. 103,
112, 110 S.Ct. 1691, 109 L.Ed.2d 98 (1990) (internal
quotations omitted)). In this case, potentially overbroad
applications of the Ordinance are minimal because
performances occurring outside of an adult cabaret are
unaffected by the Ordinance, and those occurring in an
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adult cabaret and containing the sexual emphasis that
defines an "adult cabaret dancer" are within the
Ordinance's legitimate sweep.
The Appellants were unable to cite any example of a
performance that would fall within the Ordinance to
which application of the Ordinance's restrictions would
be overbroad. The examples proffered-including a duet,
a tango, and an Elvis impersonator-are unpersuasive. A
pas de dew:, a ballroom dunce, and an impersonation of
the King each escapes the two-foot limitation unless
performed in an establishment which features live
performances by "topless and/or bottomless dancers,
go-go dancers, exotic dancers, strippers or similar
entertainers" characterized by an emphasis on " 'specified
sexual activities' or 'specified anatomical areas.' " See
supra note 2 (quoting City of La Habra Code §
18.60.0IO(C)). However, if they occur within an adult
cabaret and the perfonm:r meds all {i ve prongs of the
definition of "adult cabaret dancer," these performances
foll within the statute's legitimate sweep.
Regardless of whether the dance is a tango or more
typical adult entertainment, requmng a two-foot
separation between dance partners in this highly-charged
sexual almusplu,:n: may n:asunably advam:e the City's
legitimate goal of reducing secondary effects of adult
entertainment. The two-foot rule may, for example,
provide a line of sight for enforcement of the "no touch"
rule and prevent exchanges of money and drugs. When
performed in an adult cabaret, these performances, even if
done in an Elvis costume, are thus within the statute' s
legitimate reach.
161

Even if the Appellants were able to identify
performances that fulfill all aspects of an "adult cabaret
dancer" but are not tied to the secondary effects the
statute is designed to address, "the mere fact that one can
conceive of some impermissible applications of a statute
is not sufficient to render it susceptible to an overbreadth
challenge." Members of City *1122 Council of City of Los
Angeles v. Taxpayers for Vincent, 466 U.S. 789, 800, 104
S.Ct. 2118, 80 L.Ed.2d 772 (1984 ). Although we
recognize that "the First Amendment needs breathing
space," World Wide Video, 368 F.3d at 1198, in this
situation there is no "realistic danger that the statute itself
will
significantly compromise
recognized First
Amendment protections of parties not before the Court."
Taxpayersfor Vincent, 466 U.S. at 801 , 104 S.Ct. 2118. If
an overbroad application of the Ordinance exists, it is
insubstantial when "judged in relation to the statute's
plainly legitimate sweep." See Broadrick v. Oklahoma,
413 U.S. 601, 612-15, 93 S.Ct. 2908, 37 L.Ed.2d 830
( 1973).
WEST LAW

III

The district court dismissed the Appellants' regulatory
takings claim on summary judgment. We review this
decision de nova. Cal. First Amend. Coalition v.
Calderon, 150 F.3d 976, 980 (9th Cir.1998). We "must
determine, viewing the evidence in the light most
favorable to the non-moving party, whether there are any
genuine issues of material fact and whether the district
court correctly applied the substantive law." Id.
171 181

The takings clause of the Fifth Amendment protects
private property from being taken for public use without
just compensation. U.S. CONST. amend. V (emphasis
added). "In order to state a claim under the Takings
Clause, a plaintiff must first demonstrate that he possesses
a 'property interest' that is constitutionally protected."
Schneider v. Cal. Dep 't Corr., 151F.3d1194, 1198 (9th
Cir.1998) (internal citation omitted). The Appellants have
not here pointed to a "property interest" interfered with by
the City of La Habra's regulation of the dancers'
comlucl.' The district court thus properly dismissed the
Appellants' takings claim.

IV
191

The Appellants argue that the Ordinance violates the
First Amendment's guarantees of freedom of speech and
expression. The district court evaluated the Ordinance
under intermediate scrutiny and determined that the
Appellants' First Amendment rights had not been
violated. We review the district court's decision to grant
summary judgment de nova, viewing the evidence in the
light most favorable to the Appellants and looking for
genuine issues of material fact. See Calderon, 150 F.3d at
980.

A
ftoJ F"Irs t , we must deterrnme
. whether the Ordmance
.
. a
1s
complete ban on protected expression. See Ctr. for Fair
Pub. Policy v. Maricopa County, 336 F.3d 1153, 1164
(9th Cir.2003) (plurality opinion) (citing City of Los
Angeles v. Alameda Books, Inc., 535 U.S. 425, 434, 122
S.Ct. 1728, 152 L.Ed.2d 670 (2002), and Renton v.
Playtime Theatres, Inc., 475 U.S. 41, 46, 106 S.Ct. 925,
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89 L.Ed.2d 29 (1986)). We conclude that it is not.
The two-foot rule merely requires that dancers give their
performances from a slight distance; it does not prohibit
them from giving their performances altogether. The rule
limits the dancers' freedom to convey their erotic message
but does not prohibit them from performing erotic
one-on-one-dances for patrons. See *1123 Renton, 475
U.S. at 46, 106 S.Ct. 925. Because the dancers'
performances may continue, albeit from a slight distance,
this case stands in sharp contrast to our recent decision in
Dream Palace v. County of Maricopa, where we applied
strict scrutiny to an ordinance regulating adult businesses
because even the county conceded that the ordinance was
a complete ban on nude and semi-nude dancing. 384 F.3d
990, I 018 (9th Cir.2004). Here, the Ordinance prescribes
where offstage dancing can occur (at least two feet away
from patrons) but it does not ban any form of dance.
The Appellants argue that close propinquity to patrons is
a key element of the dancers' expressive activity, and that
the Ordinance is therefore a complete ban on a form of
expression: "proximate dancing." This argument has been
made and rejected in this circuit. See Colacurcio v. City of
Kent, 163 F.3d 545, 549, 555 (9th Cir.1998) (rejecting the
argument that because "table dancing" is a unique form of
dancing requiring proximity, a ten-foot separation
requirement is a complete ban on this form of expression).
It is true that if the dancers' expressive activity is
considered "erotic dance within two feet of patrons" and
not merely "erotic dance," this activity is completely
banned. However, virtually no ordinance would survive
this analysis: the "expression" at issue could always be
defined to include the contested restriction. See id. at 556
(rejecting the idea that the applicable "forum" for a table
dance is the area within ten feet of the performer).
Protected expression is not so narrowly defined. See
Dream Palace, 384 F.3d at 1019-20 (recognizing that the
regulations in Renton and its progeny did not "proscribe
absolutely certain types of adult entertainment" and
instead enacted regulations that "avoid[ ed] a total ban on
protected expression").
"While the dancer's erotic message may be slightly less
effective from [two] feet, the ability to engage in the
protected expression is not significantly impaired." Kev,
793 F.2d at 1061. We hold that the Ordinance is not a
complete ban on a protected form of expression.

B

Next, we must determine what level of scrutiny properly
WES rLAW

applies. See Ctr. for Fair Pub. Policy, 336 F.3d at 1164.
Traditionally, the Court has utilized a distinction between
content-based and content-neutral regulations to
determine the appropriate level of scrutiny. See e.g.,
Renton, 475 U.S. at 46--47, 106 S.Ct. 925. Time, place,
and manner restrictions on adult businesses were
considered content-neutral. Id. at 48, 106 S.Ct. 925.
1111

Recently, however, the Supreme Court has recognized
that virtually all regulation of adult businesses is
content-based. See Alameda Books, 535 U.S. at 448, 122
S.Ct. 1728 (Kennedy, J., concurring); see also Ctr. for
Fair Pub. Policy, 336 F.3d at 1161 (recognizing Justice
Kennedy's opinion in Alameda Books as controlling
because it is the narrowest opinion joining the plurality's
judgment). Content-based regulations are normally
subject to strict scrutiny. See Simon & Schuster, Inc. v.
Members of N. Y State Crime Victims Bd., 502 U.S. I 05,
118, 112 S.Ct. 501, 116 L.Ed.2d 476 (1991) (describing
the "necessary to serve a compellirtg state interest" strict
scrutiny test).
1121

However, designating regulation of adult
establishments as content-based does not end the inquiry
as to the appropriate standard of review. Content-based
regulations may be analyzed under intermediate scrutiny
if two conditions are met: 1) the ordinance regulates
speech that is sexual or pornographic in nature; and 2) the
primary motivation behind the regulation is to prevent
secondary effects. Ctr. for Fair Pub. Policy, 336 F.3d at
1164-65 *1124 (citing Alameda Books, 535 U.S. at 434,
448, 122 S.Ct. 1728).

1131

The Appellants differ from plaintiffs in previous cases
regarding the regulation of adult businesses in that they
wear minimal clothing for their offstage performances
(although they perform nude on stage). The Appellants
argue that the dancers' expressive activity is not sexual or
pornographic because the dancers are "fully clothed."
However, the appellant dancers testified that their outfits
for offstage dancing include bikinis and g-strings,
sometimes paired with a sheer skirt or top; at the very
least,
these
accouterments
stretch
the
term
"fully-clothed." The dancers do cover their breasts and
genitalia, but their argument that this removes their
performances from the sphere of "sexual speech" ignores
the context in which their offstage performances
occur-in an adult cabaret, minutes after the dancers have
performed nude on stage. See Kev, 793 F.2d at 1061 n. 12
(noting that "consideration of a forum's special attributes
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is relevant to the constitutionality of a regulation since the
significance of the governmental interest must be assessed
in light of the characteristic nature and function of the
particular forum involved") (quoting Heffron v. Int'!
Soc'y for Krishna Consciousness, 452 U.S. 640, 650- 51,
101S.Ct.2559, 69 L.Ed.2d 298 (1981)).
There is certainly a point along the continuum where
suggestive speech no longer falls within the "sexual or
pornographic" exception to the requiremenl of slricl
scrutiny. We are mindful that this case pushes us closer to
that point than those cases where performers are nude or
topless. "Sexual speech" has never been explicitly
defined, but the appellant dancers' performances, which
"focus[ ] on or emphasize[ ] ... breasts, genitals, and or
buttocks," occur in adult establishments, are conducted by
dancers who also perform nude, and involve minimal
clothing, are certainly within the limits of "sexual
speech." We therefore review the Ordinance as a
regulation of "sexual or pornographic speech" and
proceed to consider whether reducing the secondary
effects of adult establishments is the Ordinance's primary
purpose.

2
4

We generally accept that a regulation's purpose is to
combat secondary effects ifthe enactment can be justified
without reference to speech. See Colacurcio, 163 F.3d at
551-52 (citing Kev, 793 F.2d at 1058-59). We have
recognized that "so long as the regulation is designed to
combat the secondary effects of [adult] establishments on
the surrounding community, namely[ ] crime rates,
property values, and the quality of the city's
neighborhoods ... then it is subject to intermediate
scrutiny." Ctr. for Fair Pub. Policy, 336 F.3d at 1164- 65
(internal citation and quotation omitted); see also
Colacurcio, 163 F.3d at 551 (9th Cir.1998) (noting that an
ordinance is subject to intermediate scrutiny if its
"predominant purpose" is combating secondary effects).
For plaintiffs, this is "a difficult standard to overcome."
Colacurcio, 163 F.3d at 552.
fl l

15

16

1 1 1 1 To determine the purpose of the Ordinance, we

look to "objective indicators of intent." Id. at 552; see
also Ctr. for Fair Pub. Policy, 336 F.3d at 1165. In this
case we have the materials that the City Council
considered in determining whether to enact the Ordinance
and the Ordinance itself. These indicators demonstrate
that secondary effects were the City Council's concern.
The record indicates that the City Council was presented
WESTL..AW

with several volumes of materials prior to enacting the
Ordinance. These included studies of secondary effects,
declarations from police officers, reports on sexually
transmitted diseases, and *1125 various other evidence. In
a report to the City Council, the City Attorney
recommended action to address the secondary effects
reported in these resources: "[i]n reviewing the City's
existing regulations and in light of the extensive existing
case law and supporting studies, we conclude that this
Ordinance is necessary to reduce and/or preclude these
secondary effects." Our review of the materials that the
City Council considered indicates that concern about
secondary effects, as opposed to the content of the
dancers' expression, motivated the challenged Ordinance.
The Ordinance itself also demonstrates that the City
Council's purpose was to combat secondary effects. The
Ordinance states that it is:
necessary for the. protection of the
wdfan:: uf Litt: pt:uplt:, as a result of
the potential negative secondary
of adult
businesses,
effects
including crime, the protection of
the city's retail
trade,
the
of
blight
in
prevention
neighborhoods
and
the
maintenance of property values,
protecting and preserving the
quality of the city's neighborhoods
and the city's commercial districts,
the protection of the city's quality
of life, the increased threat of the
spread of sexually transmitted
diseases, and the protection of the
peace, welfare and privacy of
persons who patronize adult
businesses.
Ordinance, § l(A). This statement of purpose is supported
by regulatory provisions that are logically linked to the
secondary effects, such as solicitation of prostitution and
drug transactions, that the City identified: the Ordinance
forbids contact between patrons and performers and, to
make this rule enforceable, requires a two-foot separation
between patrons and performers. Both the two-foot rule
and the no-touching rule are reasonably linked to the
secondary effects that the City identifies as its purpose in
enacting the Ordinance.
We are not persuaded by the Appellants' argument that a
speech-reducing motive is demonstrated by the fact that
proximity between patrons and dancers is allowed when
the dancers are not performing. The City may reasonably
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have decided that such regulations were impractical or
unnecessary. The Appellants presented no evidence to
support their speculation that the City chose only to
regulate dancers when they are performing because it
wished to regulate the performances' expressive content.
We are also unpersuaded by the Appellants' argument
that a speech-reducing motive is demonstrated by a City
employee's testimony that he overheard someone in staff
meetings say that they wanted to drive appellant Gammoh
out of business. The Appellants presented no evidence
that the person who made these comments was on the
City Council or affected the Council's decision to pass the
Ordinance. Nothing connects this testimony to the process
by which the Ordinance was passed. The testimony
therefore does not create a genuine issue of material fact
as to whether the City's stated goal of preventing
secondary effects of adult businesses was its true purpose
in enacting the Ordinance.
The Appellants have not raised a genuine issue as to the
City's motivation in enacting the Ordinance. As Justice
Kennedy wrote in Alameda Books, "[t]he ordinance may
be a covert attack on speech, but we should not presume it
to be so." 535 U.S. at 447, 122 S.Ct. 1728. The objective
indicators of the City's intent demonstrate a desire to
combat secondary effects, and the Appellants have
adduced no evidence that draws this motivation into
question. The Ordinance must therefore be evaluated
using intermediate scrutiny.

c
117

1 A statute will survive intermediate scrutiny if it: 1) is
designed to serve a *1126 substantial government
interest; 2) is narrowly tailored to serve that interest; and
3) leaves open alternative avenues of communication. Ctr.
for Fair Pub. Policy, 336 F.3d at 1166; see also Renton,
475 U.S. at 50, 106 S.Ct. 925.

Reducing the negative secondary effects of adult
businesses is a substantial governmental interest. See Ctr.
for Fair Pub. Policy, 336 F.3d at 1166 ("It is beyond
peradventure at this point in the development of the
doctrine that a state's interest in curbing the secondary
effects associated with adult entertainment establishments
is substantial."). The Appellants concede that preventing
WEST LAW

secondary effects is a substantial government interest, but
argue that the City's evidence of secondary effects is
flawed and inapplicable. We disagree.
psi The pre-enactment record in this case is substantial.
Cf id. at 1167-68 (describing the record as "a slim one"
and "hardly overwhelming" but concluding that the
studies and public hearings relied on by the legislature
were sufficient to demonstrate a connection between the
regulated activity and secondary effects). The City
Council was presented with, inter alia, seventeen studies
on secondary effects of adult businesses, a summary of
some of these studies, the 1986 Attorney General's
Report on Pornography, declarations from investigating
vice officers, an interview with nude dancers, a
presentation on the harmful effects of pornography in
nearby Los Angeles, numerous reports on AIDS and other
sexually transmitted diseases, and thirty-nine judicial
decisions in the area of regulation of adult businesses.
• These studies and reports meet the City's burden to
produce evidence demonstrating a connection between its
regulations and the secondary effects that the Ordinance is
intended to address. See Alameda Books, 535 U.S. at 441,
122 S.Ct. 1728; Ctr. for Fair Pub. Policy, 336 F.3d at
1166.

Because the City has met this burden, "[i]f plaintiffs fail
to cast direct doubt on this rationale, either by
demonstrating that the municipality's evidence does not
support its rationale or by furnishing evidence that
disputes the municipality's factual findings, the
municipality meets the standard set forth in Renton."
Alameda Books, 535 U.S. at 438-39, 122 S.Ct. 1728,
cited in Ctr. for Fair Pub. Policy, 336 F.3d at 1160. The
Appellants attempt to cast doubt by arguing that the
studies on which the City relies are flawed and irrelevant.
1191

The Appellants' proffered expert declared that the
City's evidence was flawed because "systematically
collecting police call-for-service information" and
adhering to the Appellants' suggested methodological
standards were "the only reliable information" that could
have supported the City's concern. This is simply not the
law. "[S]o long as whatever evidence the city relies upon
is reasonably believed to be relevant to the problem that
the city addresses [,]" it is sufficient to support the
Ordinance. Renton, 475 U.S. at 51-52, 106 S.Ct. 925. 5
While we do not *1127 permit legislative bodies to rely
on shoddy data, we also will not specify the
methodological standards to which their evidence must
conform. See id. at 51, 106 S.Ct. 925; see also Alameda
Books, 535 U.S. at 451, 122 S.Ct. 1728 (Kennedy, J.,
concurring) ("As a general matter, courts should not be in
the business of second-guessing fact-bound empirical
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assessments of city planners."). The Appellants have
failed to create a genuine issue of material fact as to the
reliability of the collection of evidence upon which the
City relied.
The Appellants also argue that even ifthe City's evidence
is reliable, it is irrelevant because it does not measure the
secondary effects of clothed performances. No precedent
requires the City to obtain research targeting the exact
activity that it wishes to regulate: the Cily is only rey_uin:u
to rely on evidence "reasonably believed to be relevant"
to the problem being addressed. Alameda Books, 535 U.S.
at 438, 122 S.Ct. l 728. The studies upon which the City
relied evaluate the secondary effects of a variety of adult
businesses-a category encompassing any business that
would be affected by the Ordinance-and are therefore
unquestionably relevant.
The presence or absence of minimal clothing is not
relevant to whether separation requirement fulfill the
stated purpose of the Ordinance. This circuit recognizes
that municipalities may reasonably find that separation
requirements serve the interest of reducing the secondary
effects of adult establishments. "Buffers" between patrons
and performers prevent the exchange of money for
prostitution or drug transactions and allow enforcement of
"no touching" provisions, which would otherwise be
virtually unenforceable. See Colacurcio, 163 F.3d at 554.
There is no reason to believe that minimal clothing
obviates the need for these measures when the atmosphere
is equally charged-money exchanges and touching are
no more difficult if the dancer is wearing minimal
clothing than if she is partially or fully nude.•
The Appellants have not presented evidence sufficient to
create a genuine issue of material fact as to whether the
two-foot rule is designed to serve a substantial
governmental interest in preventing the secondary effects
of adult establishments. The Ordinance therefore survives
the first prong of the Renton test.

(upholding a six-foot separation requirement); Kev, 793
F.2d at 1061- 62 (upholding a ten-foot separation
requirement). These earlier cases involved nude or topless
dancing, and therefore differ from the case before us.
Nonetheless, they guide us in now holding that in the
context of a club that features on-stage nude dancing and
offstage minimally clothed dancing, the City's two-foot
separation requirement is narrowly tailored to prevent the
exchange of money *1128 or drugs and to allow
tmforcement of the "no touching" provisions.

3
1211

Finally, we consider whether the Ordinance leaves
open alternative avenues of communication. See Ctr. for
Fair Pub. Policy, 336 F.3d at 1166. This inquiry is
analogous to that in Section IV(A), supra, which
concluded that the Ordinance is not a complete ban on
protected expression. The challenged Ordinance leaves
dancers free to convey their erotic message as long as
they are two feet away from patrons. Although the
message may be slightly impaired from this distance, it
cannot be said that a dancer's performance "no longer
conveys eroticism" from two feet away. Dream Palace,
384 F.3d at 1021 (internal citation and quotation omitted).
Because the dancer's erotic message may still be
communicated from a slight distance, the Ordinance
survives this final prong of the Renton analysis.
1221

As detailed above, the Ordinance's two-foot rule is
narrowly tailored to address the City's concerns about the
secondary effects of adult establishments and leaves
alternate channels of communication open by allowing
dancers to perform at a two-foot distance. The Ordinance
survives intermediate scrutiny.

v
2
1201

Our next consideration is whether the City's two-foot
rule is narrowly tailored to address the problem of
secondary effects from adult entertainment. See Ctr. for
Fair Pub. Policy, 336 F.3d at l 166. The Ordinance's
two-foot separation requirement is more narrow than
other separation requirements that the Ninth Circuit has
upheld. See Colacurcio, 163 F.3d at 553-54 (upholding a
ten-foot separation requirement); BSA, Inc. v. King
County, 804 F.2d 1104, l l lO-l l (9th Cir.1986)
WESTLAW

The Ordinance was thoroughly researched and narrowly
tailored to combat the negative side-effects of adult
businesses that the City's research identified. Regulating
adult businesses will always place the City's concerns in
tension with First Amendment protections. In this case,
however, the City of La Habra designed an Ordinance that
falls within what has previously been accepted as
constitutional in this circuit, despite the minimal amount
of clothing that the appellant dancers wear when
performing. The Ordinance is not vague or overbroad, and
the Appellants have raised no genuine issue of material
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fact regarding their takings or First Amendment claims.
The judgment of the district court is therefore
AFFIRMED.

All Citations

395 F.3d 1114, 05 Cal. Daily Op. Serv. 718, 2005 Daily
Journal D.A.R. 999

Footnotes
Early in this litigation before the district court the Appellants used the term "lap dance" to refer to these performances.
They later distanced themselves from this term, preferring "clothed proximate dancing" instead. We reference these
individual, close-up performances using the term "offstage dancing" because the City regulates nude on-stage
performances separately from partially-clothed offstage performances and it is the latter set of regulations that are
challenged here.
2

The City of La Habra Code defines "adult cabaret" as:
a nightclub, bar or other establishment (whether or not serving alcoholic beverages) which features live
performances by topless and/or bottomless dancers, go-go dancers, exotic dancers, strippers, or similar
entertainers, and where such performances are distinguished or characterized by their emphasis on matter
depicting, describing or relating to "specified sexual activities" or "specified anatomical areas."
City of La Habra Code § 18.60.010.

3

The appellant dancers argue that they will not relinquish their proximity to patrons, and thus need to know how not to
be "adult cabaret dancers." In other words, they assert that they need to know how to continue their sexually
expressive performances within two feet of their patrons. This, however, is exactly what the Ordinance prohibits. The
fact that the regulation will necessarily alter the dancers' conduct does not make it vague.

4

Certainly Mr. Gammoh and the dancers may suffer economic losses if patrons are unwilling to pay for dances that
must be at least two feet away from customers. Their claim of right to this stream of income was essentially the basis
of the vested rights argument that the Appellants made before the district court. The district court rejected this
argument on summary judgment, and Appellants did not appeal that ruling.

5

The Seventh Circuit has succinctly explained why clear proof of secondary effects is not required:
A requirement of Daubert [v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469
(1993)]--quality evidence would impose an unreasonable burden on the legislative process, and further would be
logical only if Alameda Books required a regulating body to prove that its regulation would-undeniably-reduce
adverse secondary effects. Alameda Books clearly did not impose such a requirement.
G.M. Enters., Inc. v. Town of St. Joseph, Wis., 350 F.3d 631, 640 (7th Cir.2003).

6

The City Council was presented with a report documenting an interview with former adult dancers from another
jurisdiction in which the dancers indicated that solicitations for sexual favors occurred "whether the club is nude or not"
and that drugs were frequently passed during tipping.

End of Document
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WORLD WIDE VIDEO OF WASHINGTON, INC.,
Plaintiff-Appellant,

Constitutional Law
<FSecondary effects
Laws aimed at controlling the secondary effects
of adult businesses are deemed content neutral,
thus meriting intermediate scrutiny in
determining their constitutionality under First
Amendment. U .S.C.A. Const.Amend. 1.

v.
CITY OF SPOKANE, Defendant-Appellee.
No. 02-35936.

I

Argued and Submitted Jan. 7, 2004.

6 Cases that cite this headnote

I

Filed May 27, 2004.

I

As Amended on Denial of Rehearing and
[2[

Rehearing En Banc July 12, 2004.

Synopsis
Background: Adult-oriented retail business brought §
1983 suit against city, challenging constitutionality of
zoning ordinance preventing their location in close
proximity to certain land use categories and
reasonableness of amount of time allowed for relocation.
The United States District Court for the Eastern District
of Washington, 227 F.Supp.2d 1143, Alan A. McDonald,
Senior District Judge, entered summary judgment for city,
and adult-oriented business appealed.

Constitutional Law
1<FExercise of police power; relationship to
governmental interest or public welfare
Constitutional Law
<FNarrow tailoring
An ordinance aimed at combating the secondary
effects of a particular type of speech survives
intermediate scrutiny if it is designed to serve a
substantial government interest, is narrowly
tailored to serve that interest, and does not
unreasonably limit alternative avenues of
communication. U.S.C.A. Const.Amend. I.
4 Cases that cite this headnote

Holdings: The Court of Appeals, Tallman, Circuit Judge,
held that:
Ill ordinance was subject to intermediate scrutiny;
2

1 1 ordinance

was narrowly tailored to promote significant
government interest in reducing undesirable secondary
effects of adult stores;
3

1 1ordinance was not facially overbroad; and
4

amortization prov1s10n in ordinance
relocation within one year was constitutional.
l l

Affirmed.

West Headnotes (9)
WESTLAW

requiring

[3]

Constitutional Law
<FSecondary effects
Constitutional Law
Availability of other sites
Zoning and Planning
Sexually-oriented businesses; nudity
Zoning ordinances prohibiting adult-oriented
businesses from operating near certain land use
categories and allowing one year for relocation
were narrowly tailored to serve city's substantial
interest in reducing the undesirable secondary
effects of adult stores, and thus survived
intermediate scrutiny under First Amendment;
ordinance
provided
adequate
alternative
locations and thus did not substantially reduce
speech by forcing stores to clos~. U.S.C.A.
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Const.Amend. I .

and thus to challenge conclusion that city's
enactment of ordinance prohibiting such stores
near certain land uses was narrowly tailored to
substantial government interest in eliminating
those effects. U.S.C.A. Const.Amend. l.

4 Cases that cite this headnote

[4]

13 Cases that cite this headnote
Constitutional Law
Secondary effects
Zoning and Planning
~Sexually-oriented businesses; nudity
171

Constitutional Law
and land use in general
Zoning and Planning
~Sexually-oriented businesses; nudity
~Zoning

Evidence of pornographic litter and public
lewdness, and fact that these secondary effects
were inexorably intertwined with protected
speech, standing alone, were sufficient to show
that zoning ordinance that prohibited operation
of adult-oriented businesses near certain land
uses promoted substantial government interest in
eliminating secondary effects of adult-oriented
businesses. U.S.C.A. Const.Amend. I.

Zoning ordinance imposing restrictions on
location of adult-oriented businesses was not
unconstitutionally facially overbroad by reason
of its definition of adult retail establishment as
one devoting "significant or substantial" portion
its stock to adult-oriented merchandise.
U.S.C.A. Const.Amend. I.

7 Cases that cite this headnote

1 Cases that cite this headnote
5

11

Constitutional Law
tailoring

~Narrow

[8]

A law is narrowly tailored, for purposes of First
Amendment intermediate scrutiny, if it promotes
a substantial government interest that would be
achieved less effectively absent the regulation.
U.S.C.A. Const.Amend. l.

Amortization provision in zoning ordinance
prohibiting adult retail stores near certain other
uses,
which
required
non-conforming
adult-oriented businesses to relocate within one
year, was not violative of First Amendment
because there were sufficient relocation sites in
city, and thus adequate alternative avenues of
communication. U.S.C.A. Const.Amend. l.

I Cases that cite this headnote

[6]

Constitutional Law
Availability of other sites
Zoning and Planning
~Sexually-oriented businesses; nudity

Constitutional Law
effects
Zoning and Planning
~Sexually-oriented businesses; nudity
~Secondary

Adult-oriented business's claim that citizen
complaints were biased and unscientific was
insufficient to cast direct doubt on testimonial
evidence of secondary effects caused by
proximity to adult-oriented retail stores,
including litter, harassment of female
employees, vandalism, and decreased business,
WESTLAW

5 Cases that cite this headnote

[9]

Zoning and Planning
.,..Nonconforming Uses
Municipalities may, consistent with federal
constitution, require non-conforming uses to
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close, change their business, or relocate within a
reasonable time period.
4 Cases that cite this headnote

Attorneys and Law Firms

*1188 Gilbert H. Levy, Seattle, WA, on behalf of the
plaintiff-appellant.
Stephen A. Smith, Todd L. Nunn, Preston Gates & Ellis,
LLP, Seattle, WA, on behalf of the defendant-appellee.
Appeal from the United States District Court for the
Eastern District of Washington; Alan A. McDonald,
District Judge, Presiding. D.C. No. CV-02-00074-AAM.
Before GRABER, TALLMAN, and CLIFTON, Circuit
Judges.
Opinion
TALLMAN, Circuit Judge.
This appeal raises two questions. First, whether the City
of Spokane's ordinances regulating the location of
adult-oriented retail businesses ("adult stores") are
constitutional. Second, whether an amortization period is
required in this context and, if so, whether a reasonable
amount of time was allotted for World Wide Video of
Washington, Inc. ("World Wide"), to either relocate its
stores or change the nature of its retail operations.
Because the record reveals no genuine issue of material
fact regarding either of these issues, we affirm the district
court's summary judgment for Spokane.

held a public hearing to consider amending the Municipal
Code to combat these documented secondary effects. At
this hearing, the City Attorney's office presented the
legislative record and gave the Commission an overview
of the effect of adult stores on the community. Although a
number of citizens testified in favor of amending the
Code, World Wide presented no evidence, testimonial or
otherwise, at this hearing.
On December 13, 2000, after considering public
comments and the legislative record, the Plan
Commission voted unanimously to recommend that the
City Council amend the Code. Before the vote at this
meeting, two individuals testified against the proposed
amendment. Once again, however, World Wide did not
participate.
On January 29, 2001, the Spokane City Council heeded
the Plan Commission's recommendation and unanimously
passed Ordinance C-32778.' Under Ordinance 0-32778,
adult stores are subject to Spokane's set-back
requirements, which prevent *1189 them from opening in
close proximity to certain land use categories. 2 Ordinance
C-32778 also amended the Code to provide adult stores
with an amortization period of one year either to relocate
or change the nature of their operations. See SMC §
11.19.395. A procedure was included whereby the owner
of a business could seek an extension of this deadline. See
id.

Subsequently, Spokane determined that it needed to
establish more sites for the relocation of adult stores.
Following four Plan Commission meetings on the issue,
on March 18, 2002, Spokane enacted Ordinance C-33001,
which increased the number of land use categories
permitted to accommodate the operation of adult stores.

In the late 1990s, city leaders in Spokane grew concerned
with the opening of several adult stores in residential
areas. To develop a legislative response to this situation,
the City compiled information-specifically, studies from
other municipalities, relevant court decisions, and police
records-documenting the adverse secondary effects of
adult stores.

Because Ordinance C-32778 became effective on March
10, 2001, all non-conforming uses were required to
terminate by March 10, 2002. World Wide applied to
Spokane's Planning Director for an extension of the
amortization period and was granted an additional six
months. World Wide appealed this decision to the city's
Hearing Examiner, arguing that a six-month extension
was insufficient. The Hearing Examiner affirmed the
extension, but held that it would run from the date of his
May 15, 2002, decision. World Wide was therefore
required to close or change the nature of its businesses by
November 15, 2002. 1 Although we were informed at oral
argument that the configuration of World Wide's retail
services has changed somewhat, the businesses remain
open in their original locations.

On November 29, 2000, Spokane's Plan Commission

On February 27, 2002, World Wide filed a § 1983 civil
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rights action in the United States District Court for the
Eastern District of Washington alleging, inter alia, that
Ordinances C-32778 and C-33001 (hereinafter, "the
Ordinances") violate the *1190 First Amendment. At the
close of discovery, Spokane moved for summary
judgment. In supporl of ils motion, the City tendered
(I) more than 1,500 pages of legislative record
related to the Ordinances, including studies from
other municipalities concerning the adverse
secondary effects associated with adult businesses,~
police reports, relevant court decisions, and evidence
submitted by Spokane residents;

(2) the minutes of the Plan Commission and City
Council meetings concerning the Ordinances;
(3) a report from a real estate appraiser stating
that hundreds of parcels of land zoned for adult
retail remained available;' and
(4) the declarations of several citizens detailing the
secondary effects of the existing adult stores. 6
In opposition to Spokane's motion for summary
judgment, World Wide offered
(l) the declaration of land use planner Hruce
McLaughlin, who opined that the studies relied on
by Spokane provided no valid basis for the
Ordinances because none dealt exclusively with
secondary effects produced by retail-only uses and
concluded that adult stores in Spokane neither
contributed to the depreciation of property values nor
resulted in increased calls for police service;

(2) police reports and call summaries intended to
corroborate McLaughlin's conclusion;
(3) the report of a private investigator containing
interviews of citizens who claimed that there were no
problems related to the adult stores in their
neighborhoods;'
(4) the declaration of a real estate broker stating that
there were only 26 available properties and only one
was a plausible relocation site for an adult store;8 and
*1191 (5) evidence that two of World Wide's stores
were subject to long-term leases that their landlord
was unwilling to dissolve.
Additionally, World Wide suggested in its statement
of facts that the citizens who provided declarations in
support of Spokane's motion were motivated by their
disagreement with the content of World Wide's
speech rather than by a desire to combat secondary
WEST LAW

effects.
On September 11, 2002, the district court granted
Spokane's motion for summary judgment. World Wide
timely appealed.

II

We review de novo the district court's grant of summary
judgment. See Coszalter v. City of Salem, 320 F.3d 968,
973 (9th Cir.2003). Viewing the evidence in the light
most favorable to World Wide, we must decide whether
there are any genuine issues of material fact and whether
the district court correctly applied the relevant substantive
law. See id.

A
111 To determine whether Spokane's Ordinances violate
the First Amendment, we must first answer the threshold
question of whether they are content based, thus meriting
strict scrutiny, ur cunlenl neutral, thus meriting
intermediate scrutiny. Under City of Renton v. Playtime
Theatres, Inc., 475 U.S. 41 , 106 S.Ct. 925, 89 L.Ed.2d 29
( 1986), laws aimed at controlling the secondary effects of
adult businesses are deemed content neutral. See id. at
48-49, 106 S.Ct. 925.9

Here, the challenged Ordinances are explicitly intended to
combat the secondary effects of adult stores' speech, not
to suppress the speech itself. The district court ruled that
the purpose of the Ordinances is to regulate the harmful
secondary effects associated with sexually oriented
businesses. World Wide Video of Washington, Inc. v. City
of Spokane,
227
F.Supp.2d
1143,
1150-51
(E.D.Wash.2002). The summary judgment record permits
no other conclusion as to the purpose of the Ordinances.
See e.g., Ordinance C-33001, Preamble/Findings, (4)(k)
("It is not the intent of the proposed zoning provisions to
suppress any speech activities protected by the First
Amendment ... , but to propose content neutral legislation
which addresses the negative secondary impacts of adult
retail use and entertainment establishments [.]").
Accordingly, we apply intermediate *1192 scrutiny. See
Renton, 475 U.S. at 49, 106 S.Ct. 925.
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rii An ordinance aimed at combating the secondary effects
of a particular type of speech survives intermediate
scrutiny "if it is designed to serve a substantial
government interest, is narrowly tailored to serve that
interest, and does not umeasonably limit alternative
avenues of communication." Center for Fair Pub. Policy
v. Maricopa County, 336 F.3d 1153, 1166 (9th Cir.2003)
(citing Renton, 475 U.S. at 50, 106 S.Ct. 925 and
Colacurcio v. City of Kent, 163 F.3d 545, 551 (9th
Cir.1998)), cert. denied, 124 S.Ct. 1879 (2004). World
Wide does not appeal the district court's determination
that the Ordinances leave open adequate alternative
avenues of communication. The issue before us is thus
limited to whether the Ordinances are narrowly tailored to
serve a substantial government interest.

In Alameda Books, the Supreme Court "clarif1ied] the
[Renton] standard for determining whether an [adult-use]
ordinance serves a substantial government interest." 535
U.S. at 433, 122 S.Ct. 1728 (plurality opinion). Thus, the
proper starting point for evaluating World Wide's appeal
is close consideration of Renton and Alameda Books. Our
analysis is also informed by Maricopa County, this
court's sole interpretation and application of the Renton
/Alameda Books standard to date.

The challenged ordinance in Renton prohibited adult
movie theaters from locating within 1,000 feet of various
zones, such as those intended for schools and churches.
An adult theater owner sued, arguing, inter alia, that
because the City of Renton improperly relied on another
city's experiences with the secondary effects of adult
theaters rather than undertaking its own study, the city
had failed to establish that its ordinance served a
substantial government interest. Renton, 475 U.S. at 50,
106 S.Ct. 925.
We agreed and held in favor of the theater owner, but the
Supreme Court reversed. Noting that "a city's interest in
attempting to preserve the quality of urban life is one that
must be accorded high respect," the Court concluded that
we had imposed "an unnecessarily rigid burden of proof."
Id. (internal quotation marks omitted). The Court held that
"[t]he First Amendment does not require a city, before
enacting such an ordinance, to conduct new studies or
produce evidence independent of that already generated
by other cities, so long as whatever evidence the city
relies upon is reasonably believed to be relevant to the
problem the city addresses." Id. at 51-52, 106 S.Ct. 925.

2

Like Renton, Alameda Books originated in this circuit. In
1977, the City of Los Angeles conducted a study to assess
the secondary effects of adult land uses. See Alameda
Books, 535 U.S. at 430, 122 S.Ct. 1728. Because that
study discovered increased crime in areas with high
concentrations of adult businesses, Los Angeles enacted
an ordinance regulating their locations. See id.
It soon came to light, however, that there was a loophole

in the law: multiple adult businesses could congregate in a
single building. See id. at 431, 122 S.Ct. 1728.
Accordingly, Los Angeles amended its ordinance to
prohibit more than one adult business from operating
under the same roof. See id. Two bookstores sued,
alleging that the ordinance violated the First Amendment.
See id. at 432, 122 S.Ct. 1728.
The district court granted summary judgment in favor of
the stores. See id. at 433, 122 S.Ct. 1728. We affirmed,
concluding that Los Angeles "failed to present *1193
evidence upon which it could reasonably rely to
demonstrate that its regulation of multiple-use
establishments [was] designed to serve the city's
substantial interest in reducing crime." Id. (internal
quotation marks omitted).
In the Supreme Court, Alameda Books produced four
opinions: a plurality opinion by Justice O'Connor Goined
by the Chief Justice, Justice Scalia, and Justice Thomas),
a brief concurring statement by Justice Scalia, a
concurrence in the judgment by Justice Kennedy, and a
dissent by Justice Souter Goined by Justices Stevens and
Ginsburg and joined in part by Justice Breyer). A five
justice
majority-the
plurality
plus
Justice
Kennedy-reversed our decision.
Given the fractured nature of the Court's disposition, it is
difficult to glean a precise holding from Alameda Books.
However, under Marks v. United States, 430 U.S. 188,
193, 97 S.Ct. 990, 51 L.Ed.2d 260 (1977), since Justice
Kennedy's concurrence was the narrowest opinion joining
the Court's judgment, it controls. See Maricopa County,
336 F.3d at 1161; see also Fly Fish, Inc. v. City of Cocoa
Beach, 337 F.3d 1301, 1310 n. 19 (11th Cir.2003); Ben's
Bar, Inc. v. Vilt. of Somerset, 316 F.3d 702, 722 (7th
Cir.2003). Thus, we are bound by the plurality opinion,
but only insofar as its conclusions do not expand beyond
Justice Kennedy's concurrence.
All five Justices in the Alameda Books majority affirmed

WESTLAW
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Renton 's core principle that local governments are not
required to conduct their own studies in order to justify an
ordinance designed to combat the secondary effects of
adult businesses. See Alameda Books, 535 U.S. at 438,
122 S.Ct. 1728 (plurality opinion); id. at 451, 122 S.Ct.
1728 (Kennedy, J., concurring). Further, the majority of
the Court stressed the paramount role of local
experimentation in developing legislative responses to
secondary effects, given local governments' superior
understanding of their own problems. See id. al 440, 122
S.Ct. 1728 (plurality opinion) ("[W]e must acknowledge
that the Los Angeles City Council is in a better position
than the Judiciary to gather and evaluate data on local
problems."); id. at 451-52, 122 S.Ct. 1728 (Kennedy, J.,
concurring) ("The Los Angeles City Council knows the
streets of Los Angeles better than we do. It is entitled to
rely on that knowledge; and if its inferences appear
reasonable, we should not say there is no basis for its
conclusion.") (citations omitted).

•

"rationale" behind a particular ordinance. While Justice
Kennedy did not dispute the plurality's burden-shifting
gloss on Renton, he stressed that a city's rationale for
passing an ordinance aimed at controlling the secondary
effects of adult stores "cannot be that when [the
ordinance] requires businesses to disperse (or to
concentrate), it will force the closure of a number of those
businesses, thereby reducing the quantity of protected
speech." Maricopa County, 336 F.3d at 1163. Justice
Ki.:rmi.:dy thus concurred with the Alameda Books
plurality with the following cautionary caveat: "It is no
trick to reduce secondary effects by reducing speech or its
audience; but a city may not attack secondary effects
indirectly by attacking speech." 535 U.S. at 450, 122
S.Ct. 1728 (Kennedy, J., concurring). A secondary-effects
ordinance must be designed to leave "the quantity of
speech ... substantially undiminished, and [the] total
secondary effects ... significantly reduced." Id. at 451, 122
S.Ct. 1728 .

Most importantly, Justice Kennedy did not disagree with
the key innovation announced by the Alameda Books
plurality. To wit:
The municipality's evidence must
fairly supp01i the municipality's
rationale for its ordinance. If
plaintiffs fail to cast direct doubt on
this
rationale,
either
by
demonstrating
that
the
municipality's evidence does not
support its rationale or by
furnishing evidence that disputes
the municipality's factual findings,
the municipality meets the standard
set forth in Renton. If plaintiffs
succeed in casting doubt on a
municipality's rationale in either
manner, the burden shifts back to
the municipality to supplement the
record with evidence renewing
support for a theory that justifies its
ordinance.

Id. at 438-39, 122 S.Ct. 1728 (plurality opinion).
Announcement of this burden shifting approach fulfilled
the Alameda Books Court's stated intention in granting
certiorari: it "clarif[ied] the standard for determining
whether an ordinance serves a substantial government
interest." Id. at433, 122 S.ct. 1728.
At its heart, the limiting principle that Justice Kennedy's
concurrence imposes on the plurality opinion concerns the
importance of determining and evaluating a *1194 city's
WEST LAW

3
Our recent decision in Maricopa County differs slightly
from the case before us in that it concerned the
constitutionality · of a "time" rather than a "place"
restriction on adult businesses. See 336 F.3d at 1159. In
Maricopa County, operators of a variety of adult
businesses, including "sellers of sexually-related
magazines and paraphernalia," id. at 1158, challenged an
Arizona statute that prohibited them from operating in the
early morning hours. The district court upheld the statute
and the businesses appealed. Applying Alameda
Books-which we described as "reaffirm[ing] the Renton
framework," id. at 1159-a divided panel of this court
affirmed. 10
As in the instant case, the legislative record in Maricopa
County included both documentary and testimonial
evidence. See id. at 1157. For example, the Arizona
legislature heard testimony describing problems with
pornographic litter and prostitution related to the
operation of adult businesses adjacent to a residential
area. Id. at 1157-58. The Maricopa County legislative
record also included letters discussing reports detailing
similar problems in Denver and Minnesota. Id. at 1158.
We concluded that the state provided a sufficient basis for
the challenged statute, noting that the evidence was
"hardly overwhelming, but it does not have to be." Id. at
1168. Because the Arizona legislature relied on evidence
"reasonably believed to be relevant" to the targeted
problem, we determined that the statute was
presumptively constitutional. Id.
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Having made this determination, we continued: "Under
Alameda Books, the burden now shifts to [the businesses]
to cast direct doubt on [the state's] rationale, either by
demonstrating that the [state's] evidence does not support
its rationale or by furnishing evidence that disputes
the[ state's] factual findings." Id. (internal quotation marks
omitted; first alteration added). Essentially, the Maricopa
County businesses argued that "the evidence before the
Arizona legislature consisted of 'irrelevant anecdotes' and
'isolated' incidents, and that testimonial evidence is not
'real' evidence." Id. Rejecting this contention as explicitly
foreclosed by Alameda Books, we concluded that the
businesses had "failed to cast doubt on the state's *1195
theory, or on the evidence the state relied on in support of
that theory," and affirmed the district court's decision
upholding the statute. Id.

c

However, in order to shift the burden back to Spokane,
World Wide was required to succeed in "cast[ing] direct
doubt" on the rationale behind the Ordinances, either by
showing that the City's evidence does not support it or by
supplying its own contrary "actual and convincing
evidence." Id. at 438-39, 122 S.Ct. 1728 (plurality
opinion) (emphasis added). Like the businesses in
Maricopa County, World Wide failed to satisfy this
requirement. World Wide's arguments and evidence
against the Ordinances were insufficient to trigger the
burden shifting contemplated in Alameda Books.
141

131

Like the statute challenged in Maricopa County,
Spokane's Ordinances satisfy the Renton standard as
clarified in Alameda Books. We hold that the Ordinances
are narrowly tailored to serve Spokane's substantial
interest in reducing the undesirable secondary effects of
adult stores.

Turning first to the substantial interest issue, per Justice
Kennedy's Alameda Books concurrence, the initial
question is "how speech will fare" under the Ordinances.
535 U.S. at 450, 122 S.Ct. 1728 (Kennedy, J.,
concurring); see also R. VS., L.L.C. v. City of Rockford,
361 F.3d 402, 408 (7th Cir.2004) (noting that under
Justice Kennedy's Alameda Books concurrence "[i]t is
essential .. . to consider the impact or effect that the
ordinance will have on speech"). Conceptually, this
question dovetails with the requirement that an ordinance
must leave open adequate alternative avenues of
communication. Again, World Wide does not appeal the
district court's conclusion that the Ordinances left open
sufficient relocation sites. Given that each of the six
remaining affected stores has the opportunity to relocate,
it is likely that the Ordinances will reduce secondary
effects-by moving the stores from sensitive areas-without
substantially reducing speech by forcing stores to close.
See Alameda Books, 535 U.S. at 450, 122 S.Ct. 1728
(Kennedy, J., concurring).
WESTLAW

The next step is to determine whether the Ordinances
survive the burden-shifting regime announced by the
Alameda Books plurality. They do. World Wide does not
contend that Spokane failed to satisfy its initial burden of
producing evidence that "fairly supports" the Ordinances.
Rather, World Wide argues that when it provided contrary
evidence the burden shifted back to Spokane, and the City
failed to supplement the record.

We reach this conclusion primarily because World
Wide did not effectively controvert much of Spokane's
evidence through McLaughlin's report or otherwise. In
holding that the Ordinances promoted a substantial
governmental interest, the district court stressed that
Spokane only needed " 'some' evidence to support its
Ordinances," and correctly concluded that the
"elimination of pornographic litter, by itself, represents a
substantial governmental interest, especially as concerns
protection of minors." World Wide Video, 227 F.Supp.2d
at 1157-58. The citizen testimony concerning
pornographic litter and public lewdness, standing alone,
was sufficient to satisfy the "very little" evidence standard
of Alameda Books, 535 U.S. at 451, 122 S.Ct. 1728
(Kennedy, J., concurring) (citing Renton, 475 U.S. at
51-52, 106 S.Ct. 925). Accord Maricopa County, 336
F.3d at 1168; cf Stringfellow's ofN. Y., Ltd. v. City of New
York, 91N.Y.2d382, 400, 671N.Y.S.2d406, 694 N.E.2d
407, 417 (N.Y.1998) ("[A]necdotal evidence and reported
experience can be as telling as statistical *1196 data and
can serve as a legitimate basis for finding negative
secondary effects .... "). 11
The relevant question is "whether the municipality can
demonstrate a connection between the speech regulated
by the ordinance and the secondary effects that motivated
the adoption of the ordinance." Alameda Books, 535 U.S.
at 441, 122 S.Ct. 1728 (plurality opinion). Here, the
protected speech and the secondary effects described in
the citizen testimony are inexorably intertwined: the
sexual images in the magazines and on the packaging of
the videos sold by adult stores may be protected, but if the
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stores' products are consistently discarded on public
ground, municipal regulation may be-and, in this case,
is-justified.
Our conclusion concerning the nature of the
post-Alameda Books evidentiary burden is in line with the
weight of federal authority. For example, in SOB, Inc. v.
County of Benton, 317 F.3d 856 (8th Cir.), cert. denied,
540 U.S. 820, 124 S.Ct. 104, 157 L.Ed.2d 38 (2003), the
Eighth Circuit noted that the adull busim:ss's t:vidt:nct: in
opposition to Benton County's zoning regulations
addressed only two adverse
secondary effects, property values
and crime in the vicinity of an adult
entertainment establishment.... [The
challenged ordinance], on the other
hand, may address other adverse
secondary effects, such as the
likelihood that an establishment
whose dancers and customers
routinely violate long-established
standards of public decency will
foster illegal activity such as drug
use, prostitution, tax evasion, and
fraud.
Id. at 863. Just so here. Granted, the evidence tendered by
World Wide in opposition to Spokane's motion for
summary judgment purported to contradict some of the
City's secondary effects evidence. Again, however,
World Wide failed to present an effective rebuttal to an
entire category of evidence: the public testimony. World
Wide attempted to counter the citizens' stories by
charging bias. However, this tactic is insufficient to defeat
summary judgment. See Nat 'l Union Fire Ins. Co. v.
Argonaut Ins. Co., 701 f.2d 95, 97 (9th Cir.1983). This
failure to cast doubt on Spokane's justification for the
Ordinances dooms World Wide's challenge.

2
151

We also conclude that the Ordinances are narrowly
tailored. A law is narrowly tailored if it "promotes a
substantial government interest that would be achieved
less effectively absent the regulation." *1197 United
States v. Albertini, 472 U.S. 675, 689, 105 S.Ct. 2897, 86
L.Ed.2d 536 (1985); accord Ward v. Rock Against
Racism, 491 U.S. 781, 799, 109 S.Ct. 2746, 105 L.Ed.2d
661 ( 1989). Here, as in Maricopa County, it is
self-evident that Spokane's asserted interest would be
achieved less effectively absent the Ordinances. See 336

F.3d at 1169.
The crux of World Wide's argument is that, because
Spokane's studies do not deal exclusively with retail-only
stores, the City impermissibly relied on "shoddy data[ and]
reasoning" to justify the Ordinances. Alameda Books, 535
U.S. at 438, 122 S.Ct. 1728 (plurality opinion). World
Wide relies principally on Encore Videos, Inc. v. City of
San Antonio, 330 F.3d 288 (5th Cir.) (per curiam), cert.
denied, 540 U.S. 982, 124 S.Ct. 466, 157 L.Ed.2d 372
(2003), to support its argument. The Encore Videos court,
noting that "[a] time, place, and manner regulation meets
the narrow tailoring standard if it 'targets and eliminates
no more than the exact source of the evil it seeks to
remedy,' " id at 293 (quoting Frisby v. Schultz, 487 U.S.
474, 485, 108 S.Ct. 2495, I 01 L.Ed.2d 420 (1988)), found
San Antonio's re-zoning of adult stores unconstitutional
because the studies on which the city relied "either
entirely exclude[d] establishments that provide only
take-home videos and books ... or include[d] them but
[did] not differentiate the data colleclt:d frum such
businesses from evidence collected from enterprises that
provide on-site adult entertainment," id. at 294-95. 12
Hoping to repeat Encore Videos' success, World Wide
presented the district court with an extensive study
concluding lhal prublt:ms wilh incrt:ased crime rates and
decreased property value were limited to the
neighborhood around a store that has preview booths for
on-site viewing.
161

Notwithstanding its proffer, World Wide's reliance on
Encore Videos is misplaced. In Encore Videos, San
Antonio apparently relied only on other cities' studies to
justify its ordinance. See id. at 295. Here, Spokane relied
on a wide variety of evidence, including studies, police
records, and citizen testimony. Further, in this case we
can assume, but need not decide, that the distinction
between retail-only stores and stores with preview booths
is constitutionally relevant. The Ordinances still survive
World Wide's challenge because much of the citizen
testimony concerned retail-only stores. To take just one
example, a pedodontist working in a building less than a
block away from a retail-only store complained of
pornographic litter, harassment of female employees,
vandalism, and decreased business, all resulting from his
proximity to the retail-only store. As Maricopa County
teaches, World Wide's claim that citizen complaints such
as these are biased and unscientific is insufficient to cast
direct doubt on the Spokane's testimonial evidence.
Maricopa County, 336 F.3d at 1168 (rejecting the
plaintiffs argument "that testimonial evidence is not 'real'
evidence").
Among the secondary effects that Spokane sought to curb

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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by enacting the Ordinances are the "economic and
aesthetic impacts upon neighboring properties and the
community as a whole." Ordinance C-33001, pmbl. at 3.
Through testimonial evidence, Spokane has shown that
retail-only stores generate these secondary effects and
therefore that its interests in enacting * 1198 the
Ordinances "would be achieved less effectively absent the
regulation." Albertini, 472 U.S. at 689, 105 S.Ct. 2897.
World Wide has offered no evidence that meaningfully
challenges that conclusion. We thus conclude that the
Ordinances are narrowly tailored.

D

In sum, Alameda Books "does not affect [a
municipality's] ability to rely on secondary effects studies
and certainly does not mandat~ a trial in every case where
a municipality does so." Bigg Wolf Disc. Video Movie
Sales, Inc. v. Montgomery County, 256 F.Supp.2d 385,
393-94 (D.Md.2003). The evidence relied on by Spokane
"is both reasonable and relevant," Maricopa County, 336
F.3d at 1168, and the City's regulatory regime "is likely
to cause a significant decrease in secondary effects" at the
cost of "a trivial decrease in the quantity of speech,"
Alameda Books, 535 U.S. at 445, 122 S.Ct. 1728
(Kennedy, J., concurring). Therefore, we hold that
Spokane's reliance on this evidence was proper and that
the Ordinances are narrowly tailored to address the City's
legitimate concerns.

III
171 We must next decide whether the amended
Code-specifically, the language added by Ordinance
C-32778-is overbroad. 11 Because "the First Amendment
needs breathing space ... [,] statutes attempting to restrict
or burden the exercise of First Amendment rights must be
narrowly drawn and represent a considered legislative
judgment that a particular mode of expression has to give
way to other compelling needs of society." Broadrick v.
Oklahoma, 413 U.S. 601, 611-12, 93 S.Ct. 2908, 37
L.Ed.2d 830 (1973). Nonetheless, the Supreme Court has
"repeatedly emphasized that where a statute regulates
expressive conduct, the scope of the statute does not
render it unconstitutional unless its overbreadth is not
only real, but substantial as well, judged in relation to the
statute's plainly legitimate sweep." Osborne v. Ohio, 495
U.S. 103, 112, 110 S.Ct. 1691, 109 L.Ed.2d 98 (1990)
(internal quotation marks omitted); see also United States

WESTLAW

v. Adams, 343 F.3d 1024, 1034 (9th Cir.2003), cert.
denied, 542 U.S. 921, 124 S.Ct. 2871, 159 L.Ed.2d 779

(2004) (No. 03-9072).
Spokane defines an "adult retail establishment" as
an enclosed building, or any
portion thereof which, for money or
any other form of consideration,
devotes a significant or substantial
portion of its stock in trade, to the
sale, exchange, rental, loan, trade,
transfer, or viewing of "adult
oriented merchandise".
SMC § l l.19.03023(A). World Wide claims that this
definition is unconstitutional on its face. We disagree.
Cases directly addressing the phrase "significant or
substantial" in this context have upheld its validity. See,
e.g., Young v. Am. Mini Theatres, Inc., 427 U.S. 50, 53 n.
5, 96 S.Ct. 2440, 49 L.Ed.2d 310 (1976); Alameda Books,
535 U.S. at 431, 122 S.Ct. 1728. Moreover, this phrase is
readily *1199 susceptible to a narrowing construction.
"[L]anguage similar to the 'significant or substantial'
language used in this ordinance has been interpreted
previously by state courts in a sufficiently narrow manner
to avoid constitutional problems." Z.J Gifts D-4, L.L.C. v.
City of Littleton, 311 F.3d 1220, 1229 (10th Cir.2002)
(collecting cases), cert. granted in part, 540 U.S. 944, 124
S.Ct. 383, 157 L.Ed.2d 274 (2003). We agree and hold
that the inclusion of this phrase in Ordinance C-32778
does not render it unconstitutionally overbroad.
World Wide also takes issue with Spokane's "any portion
thereof' wording, arguing that as a result of its inclusion
the ordinance covers any store with a "portion" that is
"significantly" or "substantially" comprised of adult
materials. For example, under World Wide's
interpretation, a store with a rack of postcards comprising
1% of its stock, 5% of which qualifies as adult material,
would fall under the purview of Ordinance C-32778. We
read this ordinance differently. The "any portion thereof'
clause plainly means that the ordinance is intended to
cover stores that occupy only a portion of an enclosed
building-e.g., one store in a shopping mall-as distinct
from the entire building. This language has nothing to do
with the determination whether adult material constitutes
a "significant or substantial" portion of a store's stock. '4
Accordingly, mindful that the facial overbreadth doctrine
is "strong medicine" that should be employed "sparingly
and only as a last resort," Broadrick, 413 U.S. at 613, 93
S.Ct. 2908, we affirm the district court's rejection of
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IV
181

The final issue before us is the adequacy of the
amortization provision. This provision reads, in pertinent
part: "Any adult retail use establishment located within
the City of Spokane on the date this provision becomes
effective, which is made a nonconforming use by this
provision, shall be terminated within twelve (12) months
of the date this provision becomes effective." SMC §
11.19.395. The Ordinance allows for the extension of a
business's termination date "upon the approval of a
written application filed with the Planning Director no
later than [one] (I) month prior to the end of such twelve
(12) month amortization period." Id. •
Although World Wide applied for and was granted a
six-month extension, and received an extra two months
via administrative grace, it claims that we should remand
for trial because there remains a question of fact whether
ils lrnrdship outweighs the benefit to the public to be
gained from termination of the non-conforming use. See
Ebel v. City of Corona, 767 F.2d 635, 639 (9th Cir.1985)
(per curiam) (adopting the balancing test set out in
Northend Cinema, Inc. v. City of Seattle, 585 P.2d 1153,
1159-60 (Wash.1978)). Given the length of its leases and
various other alleged impediments to relocation-e.g.,
restrictive covenants, the unwillingness of landlords to
rent or sell to an adult store, and the prohibitive
cost-World Wide claims that it can prevail under Ebel 's
balancing test.

of relocation sites. This issue is conceptually
indistinguishable from the First Amendment requirement
of alternative avenues of communication. See Jake's, ltd.
v. City of Coates, 284 F.3d 884, 889 (8th Cir.) (holding
that application of an amortization provision is
constitutional as Jong as it complies with Renton ), cert.
denied, 537 U.S. 948, 123 S.Ct. 413, 154 L.Ed.2d 292
(2002). Because the district court held that there are
sufficient relocation sites in Spokane and World Wide
does nut appeal that factual determination, we hold that
the amortization provision is not unconstitutional.
Finally, in attempting to extend its right to operate at its
present locations, World Wide was afforded-and has
availed itself of-the full panoply of due process rights.
World Wide requested an extension and received eight
months; it appealed this decision to Spokane's Hearing
Examiner, claiming the extension was too short, and lost.
World Wide then filed a I.and use action in Spokane
County Superior Court challenging' the denial of its
amortization appcul. We conclude that World Wide
received all the process it was due.

v
As conceded by World Wide, municipalities are allowed
to "keep the pig out of the parlor" by devising regulations
that target the adverse secondary effects of
sexually-oriented adult businesses. This is precisely what
Spokane did when it enacted the Ordinances. The district
court properly entered summary judgment upholding
them.
AFFIRMED.

191

We are not convinced. Nothing in the Constitution
forbids municipalities from requiring non-conforming
uses to close, change their business, or relocate *1200
within a reasonable time period. Here, as in Baby Tam &
Co. v. City of Las Vegas, 247 F.3d 1003 (9th Cir.2001),
World Wide "furnishes no authority for the proposition
that a zoning ordinance may not prohibit a use in
existence before its enactment," id. at 1006. As a general
matter, an amortization period is insufficient only if it
puts a business in an impossible position due to a shortage
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Footnotes
The Code as amended by Ordinance C-32778 reads:
A. An "adult retail use establishment" is an enclosed building, or any portion thereof which, for money or any
other form of consideration, devotes a significant or substantial portion of stock in trade, to the sale, exchange,
rental, loan, trade, transfer, or viewing of "adult oriented merchandise".
8 . Adult oriented merchandise means any goods, products, commodities, or other ware, including but not limited
to, videos, CD Roms, DVDs, computer disks or other storage devices, magazines, books, pamphlets, posters,
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cards, periodicals or non-clothing novelties which depict, describe or simulate specified anatomical area, as
defined in Section 11.19.0355, or specified sexual activities, as defined in Section 11.19.0356.
Spokane Mun.Code ("SMC") § 11.19.03023.
2

Specifically, the Spokane Municipal Code provides:
1. An adult retail use establishment [or] an adult entertainment establishment may not be located or maintained
within seven hundred fifty feet, measured from the nearest building of the adult retail use establishment or of the
adult entertainment establishment to the nearest building of any of the following pre-existing uses:
a. public library,
b. public playground or park,
c. public or private school and its grounds, from kindergarten to twelfth grade,
d. nursery school, mini-day care center, or day care center,
e. church, convent, monastery, synagogue, or other place of religious worship,
f. another adult retail use establishment or an adult entertainment establishment, subject to the provisions of this
section.
2. An adult retail use establishment or an adult entertainment establishment may not be located within seven
hundred fifty feet of any of the following zones:
a. agricultural,
b. country residential,
c. residential suburban,
d. one-family residence,
e. two-family residence,
f. multifamily residence (R3 and R4),
g. residence-office.
SMC§ 11.19.143(D).

3

World Wide appealed the Hearing Examiner's ruling to Spokane County Superior Court under Washington's Land Use
Petition Act, RCW 36.70C.005, et seq.

4

Spokane relied on studies from New York City (1994); Garden Grove, California (1991); a coalition of several
municipalities in Minnesota (1989); St. Paul, Minnesota (1987); Austin, Texas (1986); Indianapolis, Indiana (1984);
Amarillo, Texas (1977); and Los Angeles (1977).

5

When Ordinance C-32778 went into effect, there were a total of seven affected adult stores, six of which were required
to relocate. By the time Spokane moved for summary judgment, one affected business had already reopened at a new
site. Spokane's appraiser found that 326 properties were available for relocation of adult stores; that 161 of the 326
were best suited for commercial uses; and that 63 of the 161 were actively listed for sale or lease. Applying the
set-back requirements of the Ordinances, Spokane determined that 32 of these 63 sites were particularly well-suited to
accommodate adult stores.

6

Specifically, these declarants stated that they had witnessed various criminal acts in and around World Wide's stores,
including prostitution, drug transactions, public lewdness, harassment of citizens by World Wide's clientele, and
pervasive litter, including used condoms, empty liquor bottles, and video packaging featuring graphic depictions of
sexual acts.

7

We note that World Wide's investigator indicated in his deposition that he was instructed not to include information in
his report that was unhelpful to his client's legal position.

B

Spokane tendered a supplemental declaration from its appraiser with its summary judgment reply, asserting that World
Wide's broker ignored 92 qualifying parcels, which were sufficient to allow simultaneous operation of 18 adult stores,
and that, even accepting the data contained in World Wide's broker's report, there were sufficient locations to operate
14 adult stores.
Moreover, although World Wide hired a second land use expert, it declined to submit his opinion to the court. World
Wide's second expert concluded that there were more than enough possible relocation sites (i.e., 60) for the six
stores that needed to move.

9

It merits noting that in the Supreme Court's most recent foray into the law of the First Amendment and secondary
effects, City of Los Angeles v. Alameda Books, Inc., 535 U.S. 425, 122 S.Ct. 1728, 152 L.Ed.2d 670 (2002), Justice
Kennedy assailed this categorization as a "fiction," asserting that "whether a statute is content neutral or content based
is something that can be determined on the face of it; if the statute describes speech by content then it is content
based." Id. at 448, 122 S.Ct. 1728 (Kennedy, J., concurring). Nevertheless, Justice Kennedy ultimately agreed that a
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"zoning restriction that is designed to decrease secondary effects and not speech should be subject to intermediate
rather than strict scrutiny," reasoning that "the zoning context provides a built-in legitimate rationale, which rebuts the
usual presumption that content-based restrictions are unconstitutional." Id. at 448-49, 122 S.Cl. 1728'. accord G.M_
Enters., Inc. v. Town of St. Josep/7, 350 F.3d 631 , 637 (7th Cir.2003) ("In light of [Alameda Books] . we need not decide
whether the ordinances are content based or content neutral, so long as we first conclude that they target not 'the
activity, but ... its side effects,' and then apply intermediate scrutiny.' ") (citation omitted).
10

In dissent, Judge Canby opined that Arizona's statute could not survive Justice Kennedy's requirement that the
quantity of speech remain undiminished because it required adult businesses to close down during certain parts of the
day-i.e., it stopped speech-unlike a ''dispersal" regulation, which merely moves speech . Maricopa County, 336 F.3d at
1172 (Canby, J., dissenting). Spokane's Ordinances are dispersal ordinances; consequently, Judge Canby's concern
does not arise here.

11

In Toi/is Inc. v. San Bernardino County, 827 F.2d 1329 (9th Cir.1987) , San Bernardino County determined that a single
showing 0f an adult movie was sufficient to subject a theater to regu lation under an adult-use zoning ordinance. Id. at
1331 . Because the County "presented no evidence that a single showing of an adult movie would have any harmful
secondary effects on the community,'' id. at 1333 (emphasis added) , we affirmed an injunction against enforcement of
the ordinance. Although Toi/is predates Alameda Books, the decisions are consistent; the principle remains that a local
government must reasonably rely on at least some evidence. Here, Spokane clearly satisfied this requirement.

12

The Fifth Circuit recently clarified its Encore Videos opinion, stating that "the ordinance at issue was found not to be
narrowly tailored because of both its failure l0 make an en-site/off-site distinction and its low 20% inventory
requirement [i.e., the fact that it covered all stores with at least 20% 'adult' merchandisA]," Fncore Videos, Inc. v. City ol
San Antonio, 352 F.3d 938. 939 \5th Cir.2003) (emphasis added),

13

World Wide waived its claim that Ordinance C-32778's definition of "adult retail establishment" is unconstitutionally
vague by failing to present it to the district court. See Unit1;1d States v_ Flores-Payon, 942 F.2d 556, 558 (9th Cir 1991).
This is not a purely legal issue. Had World Wide raised it below, Spokane could have presented evidence in support of
Its position that the det1mbon is sufficfentJy precise. Cf. iu. (11olir1y that an argument not presented to the district court
can still be raised on appeal under certain limited circumst.:inces, including when "the issue presented is purely one of
law and the opposing party will suffer no prejudice as a result of the failure to raise the issue in the trial court'') (internal
quotation marks omitted).

14

World Wide relies on Executive Arts Studio, Inc. v. City of Grand Rapids, 227 F.Supp.2d 731 (W.D.Mich.2002) , where
the court found overbroad an ordinance that encompassed stores with a "section or segment" of sexually-explicit
magazines. See id. at 748 . However, that holding was bas1~d on a state court's rerusal to adopt a limiting constructi on.
See id. No Washington state court has so construed Ordinance C-32778.
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v.

District court's conclusions of law are reviewed
de novo.

CI1Y OF SPOKANE, Defendant-Appellee.
No. 94-35931.

2 Cases that cite this headnote

I

Argued and Submitted Dec. 7, 1995.

I
Decided Jan. 24, 1996.
(31

Constitutional Law

Adult entertainment businesses brought action against city,
alleging that city ordinances which required that interior of
adult video arcade booths be visible to employees in
adjacent public room and that at least one employee be
situated in that room whenever customer was present were
invalid restrictions on manner in which protected speech
could be expressed. The United States District Court for
the Eastern District of Washington, Wm. Fremming
Nielsen, Chief Judge, rejected claim that ordinances were
unconstitutional. Businesses appealed. The Court of
Appeals, 0. W. Nelson, Circuit Judge, held that ordinances
were constitutional since they did not prohibit adult
entertainment businesses from engaging in that protected
speech which would allow them to compete in adult
entertainment market, but merely provided that costs of
doing so might increase.

Adverse economic impact caused to adult
entertainment business as result of complying
with city ordinances, which required that interior
of adult video arcade booths be visible to
employees in adjacent public room and that at
least one employee be situated in that room
whenever customer was present, was irrelevant
in determining whether ordinances were invalid
restrictions on manner in which protected speech
could be expressed but, rather, issue was whether
challenged ordinances prohibited entry into adult
entertainment market. U.S.C.A. Const.Amend. l;
Spokane, Wash., Code §§ 10.08.100(0),
10.08.11 O(A).

Affirmed.

18 Cases that cite this headnote

West Headnotes (4)

<FBooths

(41

Constitutional Law
<FBooths

[IJ

Federal Courts
. .Credibility and impeachment

Federal Courts
"Clearly erroneous" standard of review in
general
Following bench trial, judge's findings of fact,
whether based on oral or documentary evidence,
shall not be set aside unless clearly erroneous,
and due regard shall be given opportunity of trial
court to judge credibility of witnesses.

City ordinances, which required that interior of
adult video arcade booths be visible to employees
in adjacent public room and that at least one
employee be situated in that room whenever
customer was present, did not unconstitutionally
prohibit adult entertainment business from
engaging in that protected speech which would
allow it to compete in adult entertainment
market, but merely provided that costs of doing
so might increase. U.S.C.A. Const.Amend. 1;
Spokane, Wash., Code §§ 10.08.100(0),
10.08.11 O(A).

8 Cases that cite this headnote
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11 Cases that cite this headnote

Attorneys and Law Firms
*664 Gilbert H. Levy, Seattle, Washington, for
plaintiffs-appellants Spokane Arcade and World Wide
Video.
Patricia Connolly Walker, Assistant City Attorney,
Spokane, Washington, for defendant-appellee City of
Spokane.
Appeal from the United States District Court for the
Eastern District of Washington.
Before: D.W. N,ELSUN and JOHN T. NOONAN , Jr.,
Circuit Judges, and TANNER, District Judge'.
Opinion
D.W. NELSON, Circuit Judge:
Appellants Spokane Arcade and World- Wide Video
("World Video") brought this action against Appellee City
of Spokane, alleging that ordinances promulgated by the
city which regulated adult arcades were invalid restrictions
on the manner in which protected speech may be
expressed. World Video maintains that in order to comply
with the ordinances it will have to hire more employees,
thus increasing its payroll expenses and decreasing its
profits; it contends that because of this alleged inability to
make an adequate profit, it will in effect be denied access
to the adult entertainment market. The district court,
however, rejected its claim, and held that in determining
whether the First Amendment had been violated, the
relevant inquiry turned on whether the plaintiffs were free
to engage in their protected speech and not on whether the
regulation at issue resulted in decreased profits. We affirm.

BACKGROUND

Appellants Spokane Arcades and World Wide Video
(" World Video") operate adult arcades in the City of
Spokane. In the arcades, patrons enter booths and insert
tokens or coins to watch sexually explicit videos. World
Video also sells sexually explicit books, videotapes,
magazines and novelties; these materials are located in a
retail room off the entrance of the stores, while the viewing
WESTLAW

booths are in a video viewing room in the back. There is
only one clerk on duty at a time, and s/he is stationed in the
retail room.
In the spring of 1993, the Mayor of Spokane appointed a
task force to study the problems associated with adult
arcades, some of which included drug usage and sexual
conduct between patrons in the video booths. These
problems were compounded by the fact that police officers
were unable to conduct walk-through inspections due to
safety concerns. The Task Force presented evidence to the
City Council that the configuration of the arcades and the
lack of adequate *665 staffing "creat[ed] the risk of
officers encountering in progress criminal activity."
Moreover, the Task Force maintained that "due to the
maze-type design currently in place, it would be difficult
for officers to tactically retreat should the need arise."
The Task Force suggested that a clear view into the arcades
and doorways that opened into an adjacent public room
would reduce the potential for crime. Accordingly, the city
promulgated ordinances which provided, inter alia, that all
arcade booths be "open to an adjacent public room so that
the area inside is visible by direct line of sight to persons in
the adjacent public room," and that "(t]here must be at least
one employee on duty and situated in the public room
adjacent to the adult arcade stations or booths at all times
that any patron ... is present inside the premises." S.M.C.
§§ 10.08. lOO(D), 10.08. I lO(A).
World Video challenged the ordinances in the district
court, alleging that under the test enunciated by the
Supreme Court in City of Renton v. Playtime Theatres,
Inc., 475 U.S. 41, 106 S.Ct. 925, 89 L.Ed.2d 29 (1986),
reh'g denied, 475 U.S. 1132, 106 S.Ct. 1663, 90 L.Ed.2d
205 (1986), they were invalid restrictions on the manner in
which speech may be expressed. The challenge relevant to
this appeal centered on those sections of the ordinances
which required that the interior of the booths be visible to
employees in an adjacent public room and that at least one
employee be situated in that room whenever a customer
was present. World Video maintained that it would have to
hire additional employees in order to ensure that the booths
were visible to employees in the adjacent room, and argued
that because of the revenue that would be lost as a result of
the open booth requirement, the additional payroll expense
would severely decrease the arcades' profitability and
would unduly restrict World Video's ability to engage in
protected expression. The district court disagreed,
effectively dismissing World Video's economic impact
arguments as it held that the ordinances did not deny World
Video reasonable alternative avenues of communication.
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STANDARD OF REVIEW
Ill 121 Following

a bench trial, the judge's findings of fact,
whether based on oral or documentary evidence, shall not
be set aside unless clearly erroneous, and due regard shall
be given the opportunity of the trial court to judge the
credibility of the witnesses. Fed.R.Civ.P. 52(a). See Price
v. United States Navy, 39 F.3d 1011, 1021 (9th Cir.1994);
Saltarelli v. Bob Baker Group Medical Trust, 35 F.3d 382,
3 84 (9th Cir. l 994). The district court's conclusions of law
are reviewed de novo. Price, 39 F.3d at 1021.

DISCUSSION

As an initial matter, we take note of the fact that World
Video's contention that additional employees would have
to be hired in order to co,mply with the ordinances is not
well-supported by the record. Except for the requirement
that "[t]here must be at least one employee on duty and
situated in the public room adjacent to the adult arcade
stations or booths at all times that any patron ... is present,"
S.M.C. § 10.08. l lO(A), the ordinances do not regulate the
number of employees that must be present in an
establishment. In addition, the city presented evidence that
there were design options available to World Video which
would permit it to conduct retail sales and arcade viewing
in the same room.
3

1 1 Even

if World Video demonstrated that the hiring of
additional employees was unavoidable, the adverse
economic impact it posits is irrelevant to First Amendment
analysis. Addressing the constitutionality of a municipal
zoning ordinance which strictly regulated the
establishment of adult businesses, this court in Topanga
Press Inc. v. City of Los Angeles, 989 F.2d 1524 (9th
Cir.1993), cert. denied, 511 U.S. 1030, 114 S.Ct. 1537,
128 L.Ed.2d 190 (1994), discussed the extent to which
economic considerations could inform the analysis of time,
place and manner restrictions. The appellants ~n Topa~ga,
a group of adult businesses, argued that the city provided
an insufficient number of sites for the businesses and that
enforcement of the ordinance would thus cause irreparable
*666 injury. We held that the relevant inquiry was whether
the government denied the businesses the opportunity to
open and operate their establishments, and suggested ~hat
in order to so determine, it was appropriate "to consider
economics when evaluating whether a particular relocation
site is in fact part of the real estate market." Id. at 1530.
However, we emphasized that a "question of purely
economic injury is not relevant to the issue of whether a
moving party faces hardship if a restrictive zoning
ordinance is enforced." Id. at 1528. We thus made the
WESTLAW

important distinction between "consideration of economic
impact within an actual business real estate market and
consideration of cost to determine whether a specific
relocation site is part of the relevant market," id., noting
that only the latter was permissible in the examination of
alleged First Amendment violations.
4

1 1 Accordingly,

the Topanga test requires an examination
of whether a challenged provision prohibits entry into a
market where the aggrieved party might exercise her
rights, and distinguishes this inquiry from any examination
of success within the market at issue. A review of the
restrictions in this matter demonstrates that they do not
serve as such an absolute bar to market entry. The
ordinances do not prohibit World Video from engaging in
that protected speech which will allow it to compete in the
adult entertainment market, but merely provide that the
costs of doing so may increase. This type of "injury,"
however, should not inform First Amendment analysis: in
Topanga, we cautioned against inquiring into the costs of
continued market participation, and limited the scope of
permissible economic analysis to an examination of
whether one is permitted to enter or participate in the
market in the first instance.
World Video attempts to distinguish the instant matter
from this court's holding in Kev, Inc. v. Kitsap County, 793
F.2d 1053, 1061 (9th Cir.1985), where we held that an
ordinance which required that exotic dancers perform at
least 1O feet away from patrons, and on a stage raised at
least 2 feet from the floor, did not deny the dancers
"reasonable access to their market." Id. at 1061. Unlike the
ordinance there at issue, World Video contends that the
contested provisions in this case will deny it access to the
adult entertainment market "by making it totally
unprofitable for them to operate their businesses."
Not only does this argument erroneously assume that the
only determinant of profitability is payroll costs, an
assumption we will not indulge, but it also reflects a deep
misunderstanding of the market access/market success
distinction articulated in Topanga. In Topanga, we
maintained that in the absence of any absolute bar to the
market (in that case, relocation to a site that would deny a
business the opportunity to open and operate), it is
irrelevant whether "[a regulation] will result in lost profits,
higher overhead costs, or even prove to be commercially
unfeasible for an adult business." 989 F.2d at 1531. See
also Wa/nut Properties v. City of Whittier, 861 F.2d 1 I 02,
1109 (9th Cir.1988), cert. denied, 490 U.S. 1006, 109 S.Ct.
1641, 104 L.Ed.2d 157 ( 1989), (distinguishing between
intrinsic limitations and limitations resulting from the
imposition of market forces). Thus, an absolute bar in this
matter would be a regulation that prohibited arcade owners
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from engaging in their protected speech, and not one that
merely prohibited them from realizing the profits to which
they were accustomed.
Furthermore, World Video attempts to rely upon the
Supreme Courl's recent opinion in United States v.
National Treasury Employees Union, 513U.S. 454, 115
S.Ct. 1003, 130 L.Ed.2d 964 (1995) in support of its
economic impact argument. In Treasury Employees, the
Court held that§ 50l(b) of the Ethics in Government Act
of 1978, which prohibited the receipt of honoraria by
government employees, violated the First Amendment.
The court held that the prohibition on compensation
unduly burdened "expressive activity": "Publishers
compensate authors because compensation provides a
significant incentive toward more expression. By denying
respondents that incentive, the honoraria ban induces them
to curtail their expression if they wish to continue working
*667 for the government." Id. at--, 115 S.Ct. at 1014.
Treasury Employees, however, is entirely consistent with
the test articulated by this court in Topanga and can be
distinguished easily from the instant matter. The
prohibition at issue in Treasury Employees had the effect
of not merely reducing the value of the employees' speech,
hut rather of hnrring them from the m<lrkct in which thl'lt
speech might be expressed. That they could have engaged
in such acts of expression without compensation was
irrelevant; Treasury Employees suggests that they must not

be denied the opportunity to enter into a market where they
might be compensated for such expression. See also
Topanga, 989 F.2d at 1529 ("The test for determining
whether the Adult Businesses' First Amendment rights are
threatened is whether a local government has 'effectively
den[ied] [them] a reasonable opportunity to open and
operate.' ")
The ordinances promulgated by the city in this case do not
deny World Video the opportunity to operate its
establishments, but merely (or rather, allegedly) increase
the costs of its doing so. Even if the costs of compliance
were so great that World Video would be forced out of
business, the ordinances do not pose any intrinsic
limitation on the operation of the arcades, but merely
increase World Video's vulnerability to such market forces
as the increased costs of labor and the decreased or
stagnant demand for pornography. Accordingly, we hold
that the ordinances constitute valid manner restrictions.
The judgement of the ciistrict court is AFFIRMED.

All Citations
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Footnotes
The Honorable Jack E. Tanner, Senior District Judge for the Western District of Washington, sitting by designation.

End of Document

WEST LAW

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

© 2017 Thomson Reuters . No claim to original U.S. Government Works .

4

Tollis, Inc. v. County of San Diego, 505 F.3d 935 (2007)
07 Cal. Daily Op. Serv. 12,064, 2007 Daily Journal D.A.R. 15,555

permits.

505 F.3d 935
United States Court of Appeals,
Ninth Circuit.

Affirmed in part, reversed in part, and remanded.

TOLLIS INC.; 1560 N. Magnolia Avenue, LLC,
Plaintiffs-Appellants,

v.
COUNIY OF SAN DIEGO, Defendant-Appellee.

West Headnotes (13)

No. 05-56300.

I

111

Argued and Submitted July 11, 2007.

Evidence
~Municipal

and county ordinances

I

Submission Withdrawn Aug. 8, 2007.

Municipal ordinances are proper subjects for
judicial notice.

I

Resubmitted Oct. 2, 2007.

I

15 Cases that cite this headnote

Filed Oct. 10, 2007.

Synopsis
Background: Adult entertainment business operators
sued county, seeking declaratory and injunctive relief,
alleging that zoning ordinances, covering unincorporated
portions of county in which businesses operated, violated
their rights under federal and state constitutions by
requiring relocation to industrial areas, and asserting state
law claims. The United States District Court for the
Southern District of California, Larry A. Bums, J., 373
F.Supp.2d 1094, granted in part and denied in part
cross-motions for summary judgment.

[2[

Federal Courts
~Summary judgment

Federal Courts
<FSummary judgment
Court of Appeals reviews de novo the district
court's grant of summary judgment and, viewing
the evidence in a light most favorable to the
non-moving party, determines whether there are
any genuine issues of material fact for trial.
Cases that cite this headnote

Holdings: The Court of Appeals, Silverman, Circuit
Judge, held that:
ordinances had purpose and effect of suppressing
secondary effects while leaving quantity and accessibility
of speech substantially intact;
Ill

2

1 1 relocation sites were available as alternative channels

of communication for adult businesses;
3

l l industrial area sites were sufficient to allow opportunity

to relocate;
4

1 1 county was not given fair notice of operators' state law

claim; and
5

l l ordinance required severance of provisions not moored

to reasonable time restraints on acquiring adult business
WESTLAW

[JI

Constitutional Law
<W-Zoning and land use in general
The Renton inquiry into whether a zoning
ordinance regulating a sexually oriented
business has violated the First Amendment
proceeds in three distinct steps: (1) the
ordinance cannot be a complete ban on the
protected expression, (2) the ordinance must be
content-neutral or, if content-based with respect
to sexual and pornographic speech, its
predominate concern must be the secondary
effects of such speech in the community, and (3)
the regulation must pass intermediate scrutiny
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by serving a substantial government interest,
being narrowly tailored to serve that interest,
and allowing for reasonable alternative avenues
of communication. U .S.C.A. Const.Amend. 1.

commercial enterprises generally, (2) if in an
industrial or manufacturing zone, the site must
be reasonably accessible to the general public,
have a proper infrastructure, and be suitable for
some generic commercial enterprise, and (3) the
list must account for other relevant zoning
restrictions, such as separation requirements,
that might affect a site's availability. U.S.C.A.
Const.Amend. I.

2 Cases that cite this headnote

141

Constitutional Law
effects
Zoning and Planning
~Sexually-oriented businesses; nudity

5 Cases that cite this headnote

~Secondary

County zoning ordinance requiring adult
entertainment businesses to locate only in
industrial zones had purpose and effect of
suppressing secondary effects, while leaving
quantity and accessibility of speech substantially
intact, as required to justify content-based
zoning restriction of sexual and pornographic
speech, where county cited to numerous sources
to connect adult businesses to secondary effects
of crime, disorderly conduct,
property
depreciation, noise, and traffic, adult businesses
failed to cast doubt on reduction of noise and
traffic by relocation to industrial sites, and
patrons would be undeterred by inconvenience
of traveling to industrial zone if there were
sufficient number of suitable relocation sites
available, given draw of pornographic and
U.S.C.A.
sexually
explicit
speech.
Const.Amend. 1.

[6[

Constitutional Law
<e=Freedom of speech, expression, and press
Constitutional Law
<e=A vailability of other sites

If the government's list of potential relocation
sites for adult entertainment businesses
reasonably allows for alternative avenues of
communication, under the Renton inquiry into
whe:ther zoning onlinances for sexually oriented
businesses have violated First Amendment
speech protections, the burden shifts to the adult
business to demonstrate that the proposed sites
are inadequate or unlikely to ever become
available. U.S.C.A. Const.Amend. 1.
4 Cases that cite this headnote

l Cases that cite this headnote
111

[5]

Constitutional Law
Availability of other sites
To satisfy its burden of allowing for alternative
avenues of communication, under the Renton
inquiry into whether zoning ordinances
regulating sexually oriented businesses violate
First Amendment speech protections, the
government must propose a sufficient number of
potential relocation sites to allow a reasonable
opportunity to operate the adult businesses,
including: (l) the site must be considered part of
an actual business real estate market for

WESl LAW

Constitutional Law
iFA vailability of other sites
Zoning and Planning
~Sexually-oriented businesses; nudity
County's proposed 68 parcels of relocation sites
suitable for generic commercial enterprise were
"available" to provide adult entertainment
establishments with reasonable opportunity to
operate business, under Renton requirements of
providing
alternative
channels
of
communication for adult businesses to comport
with First Amendment speech protections,
where industrial site was reasonably accessible
and had sufficient infrastructure, and adult
business did not challenge suitability of parcels
for generic commercial enterprise. U.S.C.A.
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necessary under notice pleading requirements
for stating a claim, where complaint failed did
not refer to relevant state statute and did not
assert conflict between ordinance and county's
general plan. Fed.Rules Civ.Proc.Rule 8(a), 28
U.S.C.A.; West's Ann.Cal.Gov.Code§ 65860.

Const.Amend. 1.
3 Cases that cite this headnote

[8]

Constitutional Law
Availability of other sites
Zoning and Planning
~Sexually-oriented businesses; nudity
Relocation sites for adult entertainment
businesses were sufficient in number,
percentage of acreage available, and ratio of
potential business sites to population to meet
existing demand for sexual or pornographic
speech, under Renton requirements of providing
alternative channels Qf communication under
First Amendment protections to allow adult
businesses reasonable opportunity to conduct
trade, absent evidence that different acreage or
population ratios for other municipalities
requiring relocation were comparable to size,
population, or demographics of county.
U.S.C.A. Const.Amend. 1.

Cases that cite this headnote

[Ill

Constitutional Law
limits for grant or denial

~Time

A licensing requirement for protected expression
is patently unconstitutional if it imposes no time
limits on the licensing body. U.S.C.A.
Const.Amend. 1.
Cases that cite this headnote

[12]

Statutes
~Effect

of Partial Invalidity; Severability

3 Cases that cite this headnote
A severance of provisions of a statute is
inappropriate if the remainder of the statute
would still be unconstitutional.
9

l l

Federal Civil Procedure
for relief in general

Cases that cite this headnote

~Claim

The statement in a complaint need only give the
defendant fair notice of what the plaintiffs
claim is and the grounds upon which it rests.
Fed.Rules Civ.Proc.Rule 8(a), 28 U.S.C.A.
4 Cases that cite this headnote

[10[

Zoning and Planning
complaint or application

~Petition,

County was not given fair notice of adult
entertainment business operator's claim that
zoning ordinance violated California statute
providing that zoning ordinances must be
consistent with general plan of county, as
WESTLAW

[13]

Public Amusement and Entertainment
Oriented Entertainment

~Sexually

County ordinance requiring adult entertainment
businesses to obtain permit, but imposing
unconstitutional time restraints on First
Amendment protected speech by unreasonably
long time period for county to consider permit
request, required severance of all provisions
setting forth permit requirement that were not
moored to reasonable time limit. U.S.C.A.
Const.Amend. 1.
Cases that cite this headnote
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III We hold that the district court's manner of severance
was in error and reverse on that ground. We affirm in all
other respects.'

Attorneys and Low Firms
*937 A. Dale Manicom, San Diego, CA; Bradley J.
Shafer, Shafer & Associates, Lansing, Ml, for the
plaintiffs-appellants.
Thomas D. Bunton and John J. Sansone, County Counsel,
San Diego, CA, for the defendant-appellee.
G. Randall Garrou, Weston, Garrou & De Witt, Los
Angeles, CA, for the amicus.
Appeal from the United States District Court for the
Southern District of California; Larry A. Bums, District
Judge, Presiding. lJ.C. l'jo. CV-02-02023-LAB/RBB.
Before: BARRY G. SILVERMAN, W. FLETCHER, and
RICHARD R. CLIFTON, Circuit Judges.
Opinion
SILVERMAN, Circuit Judge:
Jn June 2002, the San Diego County Board of Supervisors
adopted a comprehensive zoning ordinance to govern the
operation of adult entertainment businesses within its
jurisdiction, which covers the unincorporated portions of
the county. The ordinance restricts the hours in which
such businesses can operate, requires the removal of
doors on peep show booths, and mandates that the
businesses disperse to industrial areas of the county. The
County's purported rationale for the ordinance was to
combat negative secondary effects-crime, disorderly
conduct, blight, noise, traffic, property value depreciation,
and unsanitary behavior-that concentrate in and around
adult businesses.
*938 The two adult entertainment establishments
presently operating in the unincorporated portions of San
Diego County filed suit. In this appeal, the operators of
one of the establishments, Deja Vu, appeal the district
court's decision to uphold the ordinance's dispersal
requirements. They also appeal the district court's
dismissal of their state law claim under California
Government Code § 65860, which requires zoning laws to
conform to the municipality's general plan, and the
district court's decision to sever a provision of the
ordinance setting forth the amount of time in which the
County had to approve an operating permit for adult
establishments.
WES TL AW

I. Background

In June 2002, citing to concerns about the surrounding
neighborhood, the San Diego County Board of
Supervisors adopted a comprehensive set of regulations
and licensing procedures governing adult entertainment
establishments within its jurisdiction. The ordinances took
effect the following month.
1560 N. Magnolia Ave., LLC, using property leased from
Tollis, Inc., operates an adult bookstore in the Bostonia
neighborhood of the county under the name "Deja Vu."
These businesses (hereinafter, "Deja Vu") initiatt:u
federal and state constitutional challenges against the new
ordinances, seeking dechmitory <1nd injunctive relief.
The district court granted summary judgment to the
County, upholding the ordinance's requirement that adult
establishments locate only in industrial zones.' See
f'antasyland Video, Inc. v. Cuunty uf San Diegu, 373
F.Supp.2d I 094, 1130-43 (S.D.Cal.2005). The court also
dismissed Deja Vu's state law claim under California
Government Code § 65860, regarding conformam.:t: tu Lhe
County's general plan. Id. at 1129- 30. Finally, the district
court held that the County's permitting regime for adult
establishments was unconstitutional because it granted the
licensing body an unreasonably long period of time to
consider a permit request. Id. at 1143-46. The court opted
to sever the offending time limits from the ordinance. Id.
at 1146-47.
This timely appeal followed.

II. Jurisdiction
The district court had subject matter jurisdiction over
Deja Vu's constitutional claims under 28 U.S.C. §§ 133 l,
l343(a), and over its state claim under 28 U.S.C. §
1367(a). We have jurisdiction under 28 U.S.C. § 1291.

III. Standard of Review
We review de novo the district court's grant of
summary judgment and, viewing the evidence in a light
most favorable to the non-moving party, determine
whether there are any genuine issues of material fact for
trial. See Gammoh v. City of la Habra, 395 F.3d 1114,
1z1
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1122 (9th Cir.2005).

*939 IV. Discussion
A. Industrial Zone Restriction
3
The constitutionality of the challenged prov1s10n is
governed by the framework announced in City of Renton
v. Playtime Theatres, Inc., 475 U.S. 41, 106 S.Ct. 925, 89
L.Ed.2d 29 (1986). As recounted by Center for Fair
Public Policy v. Maricopa County, 336 F.3d 1153 (9th
Cir.2003), this familiar inquiry proceeds in three distinct
steps: First, the ordinance cannot be a complete ban on
the protected expression. Id. at 1159. Second, the
ordinance must be content-neutral or, if content-based
with respect to sexual and pornographic speech, its
predominate concern must be the secondary effects of
such speech in the community. Id. at 1159, 1161. Third,
the regulation must pass intermediate scrutiny. It must
serve a substantial government interest, be narrowly
tailored to serve that interest, and allow for reasonable
alternative avenues of communication. Id. at 1159.
11

Deja Vu raises two arguments on appeal both relating to
the third step. It first contends that a concurrence by
Justice Kennedy in City of Los Angeles v. Alameda Books,
Inc., 535 U.S. 425, 444-53, 122 S.Ct. 1728, 152 L.Ed.2d
670 (2002), radically altered the traditional Renton
framework by imposing an additional burden on the
County to show "how speech would fare" under the new
ordinance. 3 Alternatively, Deja Vu argues that the
ordinance is unconstitutional under the traditional Renton
framework because all the potential relocation sites are
located within the County's industrial zones. We address
each in tum.

l. Justice Kennedy's Alameda Books Concurrence
To justify a content-based zoning ordinance that restricts
sexual and pornographic speech, Justice Kennedy wrote
that "a city must advance some basis to show that its
regulation has the purpose and effect of suppressing
secondary effects, while leaving the quantity and
accessibility of speech substantially intact." 535 U.S. at
449, 122 S.Ct. 1728. By adding the last clause, Justice
Kennedy said he was expressing an interest in "how
speech will fare" after the ordinance is enacted. Id. at 450,
122 S.Ct. 1728. The city must have some basis to think
that its ordinance will suppress secondary effects, but not
also the speech associated with those effects. Id. at
449-50, 122 S.Ct. 1728.
In Alameda Books, the disputed ordinance prohibited
WESTLAW

multiple adult businesses from operating under the same
roof. Under Justice Kennedy's construct, the City of Los
Angeles must have had some basis to assume three
propositions: "[1] that this ordinance will cause two
businesses to split rather than one to close, [2] that the
quantity of speech will be substantially undiminished, and
[3] that total secondary effects will be significantly
reduced." 535 U.S. at 451, 122 S.Ct. 1728.
The first proposition mirrors the "alternative avenues of
communication" requirement under intermediate scrutiny,
which requires that the displaced business be given "a
reasonable opportunity to open and operate." See Renton,
475 U.S. at 53-54, 106 S.Ct. 925. The third proposition
restates the requisite "substantial governmental interest"
for regulating adult establishments based on their
secondary effects. See id. at 50, 106 S.Ct. 925.
*940 But what of the second proposition? Justice
Kennedy's reference to whether the "quantity of speech
will be [left] substantially undiminished" is shorthand for
asking whether the ordinance will impose a significant or
material inconvenience on the consumer of the speech. At
the time of enactment, the city must have some reasonable
basis to believe that interested patrons would, for the most
part, be undeterred by the geographic dispersal of the
adult establishments. See Alameda Books, 535 U.S. at
450, 122 S.Ct. 1728 ("[I]t does not suffice to say that
inconvenience will reduce demand and fewer patrons will
lead to fewer secondary effects.").

Justice Kennedy then noted that the evidentiary burden to
establish these propositions was minimal. See id. at
451-52, 122 S.Ct. 1728. He found that the City of Los
Angeles had met its initial burden. It had relied on one
study and "common experience" to find a correlation
between adult establishments and crime, and could
reasonably infer that geographic dispersal of the adult
establishments would not necessarily decrease the
quantity or accessibility of the speech. Id. at 452-53, 122
S.Ct. 1728. The burden then shifted to the plaintiffs to
disprove the City's assumptions. Id. at 453, 122 S.Ct.
1728.
4

We reach the same conclusion here. The County's
legislative record cites to a number of sources-studies
and reports from other jurisdictions, relevant judicial
decisions, and public testimony-to assert a connection
between the adult establishments and negative secondary
effects. A municipality may rely on these types of
sources. See Ctr. for Fair Pub. Policy, 336 F.3d at 1168.
The County could then reasonably infer that isolating of
adult businesses to industrial zones would have the
purpose and effect of reducing crime, disorderly conduct,
11
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and property depreciation, as such zones are located away
from residential areas and have little other commercial
appeal at night. Deja Vu's attempt to cast doubt on the
County's conclusions fails as a matter of law because its
expert, Daniel Linz, Ph.D., a professor in the Department
of Communication's Law and Society Program at the
University of California Santa Barbara, did not rebut the
County's evidence with regard to noise and traffic. The
evidence presented by Dr. Linz addressed only late night
crime and property values. The County considered these
factors, but its purported rationale for isolating adult
businesses to industrial zones also included combating
increased noise and traffic. Deja Vu's failure to address
these considerations is fatal under the second step of the
Renton intermediate scrutiny analysis. See Alameda
Books, Inc., 535 U.S. at 438-39, 122 S.Ct. 1728. With
regard to noise and traffic, Deja Vu failed as a matter of
law "to cast direct doubt on [the County's] rationale ... by
demonstrating that the [County' ] evidenct: tlut:s nul
support its rationale or by furn ishing evidence that
disputes [its] factual findings ." Id.
We reject Deja Vu's contention that Alameda Books
imposed a heightened evidentiary burden on the County
to show "how speech would fare" under the ordinance. So
long as the.re. are a sufficienl numbt:r uf suitablt: rducaliun
sites, the County could reasonably assume that, given the
draw of pornographic and sexually explicit speech,
willing patrons would not be measurably <liscuuraged by
the inconvenience of having to travel to an industrial
zone. See Alameda Books, 535 U.S. at 452, 122 S.Ct.
1728 (Kennedy, J., concurring in judgment); see also
World Wide Video, 368 F.3d at 1195 (noting that Justice
"how speech will
fare"
language
Kennedy's
"[c]onceptually ... dovetails with *941 the requirement
that an ordinance must leave open adequate alternative
avenues of communication"). Under this scenario, the
quantity and accessibility of the speech would not be
substantially diminished.

2. Alternative channels of communication under
Renton
151 To satisfy its burden under Renton, the County must
propose a sufficient number of potential relocation sites to
allow Deja Vu "a reasonable opportunity" to operate its
business. 475 U.S. at 54, 106 S.Ct. 925. For a site to
qualify, it "must be considered part of an actual business
real estate market for commercial enterprises generally."
Lim v. City of Long Beach, 217 F.3d I 050, 1054 (9th
Cir.2000). If in an industrial or manufacturing zone, the
site must be "reasonably accessible to the general public,"
"have a proper infra-structure," and be suitable for "some
generic commercial enterprise." Topanga Press, Inc. v.
WESTL.AW

City of Los Angeles, 989 F.2d 1524, 1531 (9th Cir.1993).
Finally, the list must account for other relevant zoning
restrictions, such as separation requirements, that might
affect a site's availability. Isbell v. City of San Diego, 258
F.3d 1108, 1113 (9th Cir.2001).
161

If the County's list is reasonable, the burden shifts to
Deja Vu to demonstrate that the proposed sites are
inadequate or unlikely to ever become available. Lim, 217
F.3d at 1055. Once "the relevant market has been
properly defined," the factfinder must determine "whether
the market contains a sufficient number of potential
relocation sites for [p ]laintiffs' adult businesses." Id. at
1056.

a. Availability of relocation sites
The County proposed 76 potentially available parcels
for Deja Vu's relocation. Deja Vu submitted the
declaration of a land use expert contesting the availability
and suitability of each site. After an exhaustive survey,
the district court excluded eight sites for summary
judgment purposes. Fantasy/and, 373 F.Supp.2d at
1132-40. In its briefs and at oral argument, Deja Vu did
not contest any of the district courl's individual
determinations with respect to these remaining 68
parcels.'
171

Deja Vu's argument on appeal draws on the County's
restriction of adult establishments to industrial zoning
districts. All adult establishments must relocate to four
industrial districts: M50, M52, M54, and M58. Although
presumably available for adult establishments, none of
these zones allows for general commercial use.
"Non-manufacturing uses are restricted to those providing
essential support services to manufacturing plants and
their personnel." San Diego County Zoning Ordinance §
2500; see also §§ 2520, 2540, 2580. According to Deja
Vu, this total exclusion from commercial zones suggests
that it has not "been afforded a reasonable opportunity to
relocate." See Topanga Press, 989 F.3d at 1531 n. 5
(avoiding the question of whether "under Renton, a
business has been afforded a reasonable opportunity to
relocate if all relocation sites are within an industrial zone
and no commercial zones are offered.").
We disagree. Deja Vu's position confuses two distinct
questions. Whether or not an industrial zone permits
generic commercial business within its borders rests on a
legislative policy judgment. Asking whether an industrial
zone is suitable for *942 generic commercial activity
examines the physical characteristics and infrastructure of
the land within the zone. The Topanga Press analysis is
concerned only with the latter. See 989 F.3d at I 531; see
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also Diamond v. City of Taft, 215 F.3d l 052, l 056 (9th
Cir.2000). In Topanga Press, we held that manufacturing
or industrial zones may comprise part of the relevant
market if they "are reasonably accessible to the general
public" and "have a proper infra-structure." 989 F.3d at
1531. We did not hold that industrial sites are potentially
available for relocations only so long as they may be used
for commercial purposes generally. If an industrial site is
reasonably accessible and has sufficient infrastructure to
be "available" under Topanga, it remains available even if
its use for other commercial purposes may be restricted
by the zoning law.

In any case, the ordinance at issue here requires that adult
businesses be located within industrial zones. Any other
interpretation of the zoning scheme would zone adult
businesses out of the county. As Deja Vu does not
challenge any of the district court's holdings with respect
to the suitability of any one of the 68 parcels for generic
commercial use, its argument fails. •

b. Sufficiency of alternative sites
The district court determined that the remaining 68 sites,
on which eight to l 0 adult entertainment businesses could
operate simultaneously, were sufficient to allow Dej a
Vu-the only affected adult entertainment business in the
county-an opportunity to relocate. Fantasy/and, 373
F.Supp.2d at 1140--43. Deja Vu does not challenge this
holding, but argues that the district court should have
relied on other secondary measurements to assess
sufficiency.
181

We agree that measuring whether the number of
proposed sites is sufficient to meet existing demand for
sexual or pornographic speech is one of several tools to
assess whether a municipality has afforded an adult
business a reasonable opportunity to conduct their trade.
See Young v. City of Simi Valley, 216 F.3d 807, 822 (9th
Cir.2000). Nevertheless, we cannot identify any error in
the district court's other calculations to justify reversal.
Deja Vu contends that the percentage of available acreage
in
theoretically available to adult businesses
unincorporated San Diego County is drastically less than
the amount approved in Renton. See 475 U.S. at 53, 106
S.Ct. 925. Furthermore, it asserts that the ratio of potential
adult business sites to population in San Diego County is
much lower than in Renton and eight Florida
municipalities engaged in similar litigation. Yet, Deja Vu
offers no argument or evidence showing that these
communities are comparable to unincorporated San Diego
County in size, population, or demographics. Absent such
a connection, its calculations are meaningless.
WESTLAW

It also must be borne in mind that the City of San Diego

and the other incorporated municipalities in the county are
not governed by this ordinance. The unincorporated
portions of the county take up the substantial majority of
the land area but only a small fraction of the population of
the county as a whole. It may fairly be presumed that
most of the commercial property in the county, including
property suitable for adult businesses, is located within
municipal boundaries and thus outside the territory
governed by the ordinance in question. At least where we
are dealing with "unincorporated" areas, it is appropriate
to recognize the likely availability of other locations
within the same economic market in neighboring
municipalities.

*943 B. Violation of County's General Plan
Deja Vu also claims the zoning ordinance violates
California Government Code § 65860, which requires that
"zoning ordinances ... be consistent with the general plan
of the county." The district court granted the County's
motion for summary judgment because Deja Vu failed to
raise the claim in its complaint. Fantasy/and, 373
F.Supp.2d at 1129.
191

A complaint must contain "a short and plain statement
of the claim showing that the pleader is entitled to relief."
Fed.R.Civ.P. 8(a). The plaintiff need not detail all the
supporting facts. The statement need only "give the
defendant fair notice of what the plaintiffs claim is and
the grounds upon which it rests." Conley v. Gibson, 355
U.S. 41, 47, 78 S.Ct. 99, 2 L.Ed.2d 80 (1957).
1101

On appeal, Deja Vu refers to its allegation that "the
legislative record [fails to] establish that this statute
significantly advances any 'important' governmental
interest." The state law claim is purportedly encompassed
within this statement.
Deja Vu's argument is not persuasive. The above
allegation was made in support of the following
proposition:
Defendant's Zoning Amendment
violates Plaintiffs' and the public's
right to freedom of speech, press
and expression protected under the
First and Fourteenth Amendments
to the United States Constitution
and Article I, § 2 of the California
Constitution ....
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There is no accompanying reforence to the relevant state
statute and no assertion of a conflict between the
ordinance and the County's General Plan. As a result, the
County did not have fair notice that Deja Vu was
asserting a claim under Californ ia overnment Code §
65860. The district court's granl of umniary judgment on
lhis issue was therefore correct.

C. District Court Severance of Unconstitutional Time

Restraints
Under San Diego County Ordinance § 6930(b), any
person seeking to operate, enlarge, or transfer control of
an adult establishment must first obtain a permit from the
County. The district court found that the County's
permitting regime was unconstitutionnl because it granted
the licensing body an unreasonably long period of
time-130 or 140 days depending on the calculation
method-to consider a permit request. Fahtasyland, 373
F.Supp.2d at 1143--46. The court then severed the
offending time limits from the ordinance. ld. at 1146--47.
Deja Vu now challenges the district court's manner of
severance.

( 1990) ("[T]he licensor must make the decision whether
to issue the license within a specified and reasonable time
period during which the status quo is maintained .... ")
(emphasis added). A severance is inappropriate if the
remainder of the statute would still be unconstitutional.
See Planned Parenthood of Idaho, fnc. v. Wasden, 376
F.3d 908, 935 (9th Cir.2004).
This conclusion does not require, as Deja Vu contends,
invalidation of the entire ordinance. The dislricl court
should have ins tead severed all provisions of§ 6930(b)
setting forth the permit requ irement because they were not
moored to a reasonable time limit, thereby leaving the
ordinance's other provisions intact. Owners of adult
establishments would have to *944 comply with the
substantive provisions of the ordinance, but would not
need to secure a permit prior to operation unless and until
the time limit defect is corrected. We therefore remand to
the dislricl court to correct its severance order consistent
with this opinion. Each party should bear its own costs.
AFFIRMED IN PART, REVERSED IN PART, AND
REMANDED.

111 1 11 21 1131 We hnld Iha! the district court's manner of

severance was erroneous. Once the offending provision is
removed, the text of the ordinance contains no time limits
at all. A licensing requirement for protected expression is
patently unconstitutional if it imposes no time limits on
the licensing body. See FWIPBS, fnc. v. City of Dallas,
493 U.S. 215, 228, 110 S.Ct. 596, 107 L.Ed.2d 603

All Citations
505 P.3d 915, 07 Cal. Daily Op. Serv. 12,064, 2007 Daily
Joumal D.A.R. 15,555

Footnotes
All pending requests for judicial notice are unopposed, and are hereby granted. Municipal ordinances are proper
subjects for judicial notice. See Santa Monica Food Not Bombs v. City of Santa Monica, 450 F.3d 1022, 1025 n. 2 {9th
Cir.2006).
2

The other adult establishment in the unincorporated portion of San Diego County, Fantasyland Video, Inc., has
appealed the district court's judgment on other grounds not relevant to the disposition of this appeal.

3

Justice Kennedy did not join the plurality opinion in Alameda Books. As "his concurrence is the narrowest opinion
joining the judgment of the Court," it is the controlling opinion. Ctr. for Fair Pub . Polley . 336 F.3d at 1161 .

4

We therefore express no opinion on the district court's mode of analysis, nor on any of its conclusions.

End of Document
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believed to be relevant to negative secondary effects of
such businesses; and
131 ordinance left available sufficient alternative sites.

Affirmed.
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City's zoning ordinance for location of sexually
oriented businesses left available sufficient
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business. U.S. Const. Amend. I.
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PERCURIAM:
This case prt:st:nls a First Amendment challenge to an
ordinance regulating adult businesses in Columbia, South
Carolina. Appellant Cricket Store 17, LLC, conducts
business as Taboo, a retail shop selling sexually oriented
merchandise in the city of Columbia ("City"). Shortly after
Taboo opened, the City enacted an ordinance
comprehensively regulating the operations and locations of
adull busi111,:sses. Taboo, which no longer would be able to
conduct business at its present location, filed suit,
challenging the ordinance as an impermissible restriction
on free speech.
The district court granted summary judgment to the City,
relying on City of Los Angeles v. Alameda Books, Inc.,
535 U.S. 425, 122 S.Ct. 1728, 152 L.Ed.2d 670 (2002) and
City of Renton v. Playtime Theatres. Inc., 475 U.S. 41, 106
S.Ct. 925, 89 L.Ed.2d 29 (1986), two cases in which the
Supreme Court upheld similar ordinances. Under Alameda
Books and Cit of Renton, the district court concluded, the
ordinance is consistent with the First Amendment, because
it is a content-neutral regulation designed to serve a
substantial government interest in ameliorating the
secondary effects of adult businesses and because it leaves
adult businesses with a reasonable opportunity to operate
in alternative locations. We agree with the district court
and affirm its decision.
Taboo opened for business on December 5, 2011, and
thanks in part to an amortization period for existing
businesses in the City's ordinance, has been operating
continuously since then. The store sells various products
including clothing, novelties, DVDs, and magazines, all of
which are geared toward an adult audience. As a retail-only
establishment, Taboo provides take-home merchandise but
offers no on-site entertainment, such as live performances
or movies. Located on a major highway, Taboo is the
City's only sexually oriented business.
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Less than a month after Taboo opened, the City, for the
first time in over a decade, undertook a review of its
regulation of adult businesses. On December 22, 20 I I, the
Columbia City Council held a public *164 meeting, at
which a City consultant made a presentation about the
harmful secondary effects of adult businesses. Those
effects included, the City Council learned, negative
impacts on surrounding properties; increased criminal
behavior; lewd conduct and illicit sexual activity; drug use
and trafficking; and litter, noise and other forms of urban
blight. The presentation emphasized that these negative
secondary effects are associated with all types of adult
businesses, including retail-only stores like Taboo.
The presentation also included information about how to
address these secondary effects-and, importantly, how to
do so consistent with the First Amendment. The City
Council was provided with land studies, crime impact
reports, journal articles and judicial decisions detailing
constitutional means of regulating adult businesses in order
to prevent their documented harmful secondary effects. In
total, the legislative record spanned almost 2,200 pages
and included forty-six judicial decisions, twenty-seven
studies on the impact of sexually-oriented businesses in
various cities, and nineteen summaries of reports
concerning negative secondary effects.
A week later, on December 29, 2011, the City enacted
Ordinance Number 201I-I05 (the "Ordinance").
According to the Ordinance, its purpose is to "prevent the
deleterious secondary effects of sexually oriented
businesses within the City." J.A. 25. The Ordinance
includes extensive findings, based on the legislative
record, identifying a "wide variety of adverse secondary
effects" of sexually oriented businesses "as a category,"
including but not limited to "personal and property crimes,
prostitution, potential spread of disease, lewdness, public
indecency, obscenity, illicit drug use and drug trafficking,
negative impacts on surrounding properties, urban blight,
litter, and sexual assault and exploitation." J.A. 26. Those
effects, the Ordinance goes on to find, are minimized if
sexually oriented businesses are separated from sensitive
land uses and also from each other, so as to avoid a
concentration of adult businesses.
Accordingly, among the restrictions placed on adult
businesses by the 2011 Ordinance are the locational
constraints directly at issue here: Under § 11-620 of the
Ordinance, no sexually oriented business may operate
within 700 feet of a sensitive use-a religious institution,
educational facility, outdoor recreational space, or
residential property-nor within I 000 feet of another
sexually oriented business. Any nonconforming adult
WEST LAW

business was given a two-year amortization period within
which to recoup its initial investment and then relocate to a
new site.'
Taboo took advantage of this amortization period and
continued operating for two years, despite the fact that its
location did not meet§ 1 l-620's requirements. Instead of
relocating at the end of the two-year period, Taboo filed
suit in district court to set aside the Ordinance on First
Amendment free speech grounds. Both parties moved for
summary judgment.
In a thorough and careful opinion, the district court granted
summary judgment to the City. See Cricket Store 17. LLC
v. City of Columbia, 97 F.Supp.3d 737, 742 (D.S.C. 2015).
The court began by laying *165 out the three-step standard
under which the Supreme Court upheld adult-business
ordinances in City of Renton and Alameda Books: A
regulation of sexually oriented businesses is consistent
with the First Amendment if it (a) is a time, place and
manner restriction rather than an outright ban; (b) is treated
as content-neutral because it is aimed at the secondary
effects of adult businesses rather than their message; and
(c) is designed to serve the substantial government interest
in ameliorating secondary effects and does not
unreasonably limit alternative avenues of communication.
Cricket, 97 F.Supp.3d at 745. The court then meticulously
applied that framework to uphold the City's Ordinance.
See id. at 745--64. We summarize the district court's
lengthy and detailed opinion only briefly here.
111 The

first step of the analysis was straightforward. The
City's Ordinance does not ban adult businesses outright,
the court reasoned, but instead primarily restricts when and
where they may operate, much like the ordinance approved
by the Supreme Court in ity of Renton. Accordingly, the
court concluded, the Ordinance is "properly analyzed as [a]
time, place and manner regulation[ ]," id. at 745,-a
determination that Taboo does not appear to contest.
121 Second,

the court concluded that because the Ordinance
explicitly targets the secondary effects of adult businesses
rather than their speech itself, it is properly treated as
"content-neutral" under Qtx of Renton and Alameda
Books. Id. at 746; see CltY. of Renton, 475 U.S. at 49, 106
S.Ct. 925 ("[Z]oning ordinances designed to combat the
undesirable secondary effects of [adult] businesses are to
be reviewed under the standards applicable to
'content-neutral' time, place and manner regulations.");
Alameda Books, 535 U.S. at 434, 122 S.Ct. 1728 (plurality
opinion) (same); id. at 448-50, 122 S.Ct. 1728 (Kennedy,
J., concurring) (discussing treatment as content-neutral of
regulations aimed at secondary effects).
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Taboo argued that the Ordinance should be treated as
content-based, and thus presumptively invalid, because its
timing-coming immediately after Taboo opened for
business-and certain statements by City Council
members showed that it was aimed at Taboo. The district
court rejected that argument, reasoning that even if
Taboo's opening "spurred the City into action," that would
not demonstrate that the City's action was directed at
Taboo's message rather than the secondary effects of its
operations. Cricket, 97 F.Supp.3d at 746--47. As the
district court noted, id. that conclusion is compelled by our
decision in D.G . Restaurant orn. v. ity of Myrlie Beach,
953 F.2d 140 (4th Cir. 1991), in which we upheld a
restriction on adult businesses despite the fact that it was
enacted in direct response to the planned opening of a
topless dancing establishment. The mere fact that an adult
business has prompted a regulation, we explained, does not
mean that the regulation is targeted at the "eradication of
any erulic mt:ssage" lht: business may convt:y. Id._ al 146.
Next, the district court considered whether the Ordinance
is "designed to serve a substantial governmental interest"
as required by City of Renton, 475 U.S. at 50, 106 S.Ct.
925, and Alameda Book , 535 U.S. at 434, 122 S.Ct. 1728
(plurality opinion). As the court recognized, Cricket, 97
F.Supp.3d al 751, il is well eslablished lhal a municipalily
has a substantial interest in preventing the negative
secondary effects of adult businesses. And in showing that
an ordinance is "designed to serve" that interest, the district
court explained, a municipality need not meet an
"arduous" standard. Id. at 745, 746. Instead, it may *166
rely on "whatever evidence" it "reasonably believe [s] to
be relevant to the problem" before it. Id. at 746 (quoting
Cily or Renton, 475 U.S. at 51-52, 106 S.Ct. 925).
As both we and the Supreme Court have emphasized-and
as the district court recognized, Cricket, 97 F.Supp.3d at
746-that generous standard, which reflects the significant
deference owed to a locality's policy expertise and
democratically accountable judgments, may be satisfied
with "very little evidence." See Alameda Books, 535 U.S.
at 451, 122 S.Ct. 1728 (Kennedy, J., concurring);
Ima •inar lmaoes lnc. v. Evans, 612 F.3d 736, 742, 749
(4th Cir. 2010) (upholding municipal regulation of
sexually oriented entertainment). In particular, a city need
not conduct its own studies, nor produce evidence
independent of that already generated by other localities
defending their own regulations. iLy of Renton, 475 U.S.
at 51, 106 S.Ct. 925. We have allowed cities to rely on the
experience of other localities, findings expressed in other
court cases, and simple appeals to common sense. Id.;
Imaginary Images, 612 F.3d at 742.
131 After

carefully analyzing the extensive record before it,
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the district court concluded that the Ordinance was based
on evidence "reasonably believed to be relevant" to the
problem of secondary effects. Cricket, 97 F.Supp.3d at
746-51. Under the precedent discussed above, the court
determined, the City was not required to conduct its own
research, but could rely on the record provided to the City
Council, including "dozens of court opinions and orders,
reports from various cities around the country, and several
journal articles." Id. at 748. And while it was not necessary
that the City's evidence be specific to retail-only
businesses such as Cricket, the district court reasoned, the
City in fact had relied on evidence about the secondary
effects of retail-only stores in enacting the Ordinance. Id.
at 748--49. Finally, while Taboo's expert questioned the
validity of the City's studies and fact-finding, his report
established, "at most, that the City could have reached a
different conclusion about the link between sexually
oriented businesses and negative secondary effects," and
not that tht: conclusion the City did reach was without
evidentiary support sufficient to meet the standard laid out
in City of Renton and Alameda Books. Id. at 749. "The
Court is not required to re-weigh the evidence considered
by the City, and the Court will not substitute its judgment
for that of the Columbia City Council." Id. (citing, inter
alia, Ima ina Ima e , 612 F.3d at 747).
141 151 Finally,

the district court turned to the last step of the
analysis: whether the City's Ordinance left available
alternative avenues of communication for adult businesses
and, more specifically, alternative sites on which an adult
business could operate. As the district court recognized,
City of Renton defines an "available" alternative site
broadly, to include land that already is occupied and
regardless of the economic feasibility of relocating or the
commercial desirability of a particular site. Cricket, 97
F.Supp.3d at 753 (citing City of Renton, 475 U.S. at 53-54,
I 06 S.Ct. 925). Against that standard, the court
painstakingly analyzed the forty-six alternative sites
identified by the City and individually addressed Taboo's
objections to each. Id. at 755-63. The court ultimately
found that all forty-six sites were available for use by an
adult business-and that "even if the Court's conclusion
that exactly forty-six sites are available is incorrect, there is
no question that numerous sites are available." Id. at 764.
Accordingly, the court determined that the Ordinance does
not unreasonably limit alternative avenues of
communication by adult businesses. Id. And because the
City had satisfied the last *167 of the conditions of
constitutionality established by City of Renton and
Alameda Books, the court held that the Ordinance does not
violate the First Amendment. Id. 2
Taboo timely appealed, raising substantially the same
arguments it advanced in the district court. Having
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carefully considered the controlling law and the parties'
briefs and oral arguments, we affirm on the reasoning of
the opinion of the district court.

All Citations

676 Fed.Appx. 162

AFFIRMED
Footnotes
A second ordinance, adopted by the City in 2012, updated zoning requirements for sexually oriented businesses to
reflect the locational restrictions of the 2011 Ordinance, and made minor changes to those locational restrictions not
relevant here. Because the two ordinances set out substantially the same purpose and findings, relying on substantially
the same evidence of negative secondary effects, we need not differentiate between them for purposes of our analysis.
2

The district court also held that the Ordinance does not constitute an unconstitutional prior restraint on speech. Cricket,
97 F.Supp.3d at 764-65. In addition, it denied various discovery motions filed by Taboo. kl at 766-67. Lastly, the court at
other points of the proceedings denied Taboo leave to amend its complaint, and denied a motion by Taboo to vacate its
judgment based on a subsequent amendment to the City's Ordinance. We find no error in the district court's rulings on
these points.

End of Document
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Generally, to defeat a First Amendment
challenge to a zoning law limiting where a
sexually-oriented business could operate, the
government entity must show that (1) the
challenged zoning requirements are aimed at
reducing the negative secondary effects of the
sexually-oriented business; (2) the requirements
are narrowly tailored to serve to that purpose; and
(3) the zoning scheme leaves open reasonable
alternative sites for this form of expression.
U.S.C.A. Const.Amend. 1.
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Synopsis
Background: Commercial property owners brought action
challenging city's amendment of zoning and licensing
ordinances, which prevented them from operating an
adult-entertainment club featuring semi-nude dancing on
their property, alleging violations of the First Amendment
right of free expression and Indiana law. The United States
District Court for the Northern District of Indiana Robert
' denied owners'' motion
L. Miller, Jr., J., 2014 WL 26093,
for preliminary injunction. Owners filed interlocutory
appeal.

Constitutional Law
Zoning and land use in general

1 Cases that cite this headnote

[2]

Injunction
iFGrounds in general; multiple factors
To obtain a preliminary injunction, the moving
party must make an initial showing that (1) it will
suffer irreparable harln in the period before final
resolution of its claims; (2) traditional legal
remedies are inadequate; and (3) the claim has
some likelihood of success on the merits; if the
moving party makes this showing, the court
weighs the factors against one another, assessing
whether the balance of harms favors the moving
party or whether the harm to other parties or the
public is sufficiently weighty that the injunction
should be denied.

Holdings: The Court of Appeals, Sykes, Circuit Judge,
held that:

. th at permit. reqmrement
.
.
owners ' c1mm
was pnor
restraint on speech was rendered moot by city's removal of
that requirement from amended zoning ordinances;
[I]

8 Cases that cite this headnote

121 owners were not likely to succeed on their First

Amendment claim, warranting denial of motion for
preliminary injunction; and
131 owners were unlikely to prevail on their claim that

ordinances violated Indiana's nonconforming use doctrine.

Affirmed.
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[3]

Federal Courts
~Preliminary injunction; temporary restraining
order
Court of Appeals reviews the district court's
denial of a preliminary injunction for abuse of
discretion, although legal issues are reviewed de
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17]

nova.

Federal Civil Procedure
~Partial summary judgment

1 Cases that cite this headnote

[4]

At the summary judgment stage, the court can
properly narrow the individual factual issues for
trial by identifying the material disputes of fact
that continue to exist. Fed.Rules Civ.Proc.Rule
56(a), 28 U.S.C.A.

Constitutional Law
Mootness

3 Cases that cite this headnote
Claim asserted by commercial property owners
who intended to open an adult-entertainment club
featuring semi-nude dancing that city zoning
ordinance requiring sexually oriented businesses
to obtain improvement location permits was a
prior restraint on speech in violation of the First
Amendment was rendered moot when the
requirement was removed in the city's
amendments to the zoning ordinances. U.S.C.A.
Const.Amend. 1.

[8[

Nude dancing is expressive conduct within the
outer perimeters of the First Amendment.
U.S.C.A. Const.Amend. 1.

1 Cases that cite this headnote

[51

Federal Civil Procedure
~Judgment on the Pleadings

Constitutional Law
~Nude dancing in general

1 Cases that cite this headnote

[9]

Constitutional Law
~Content neutrality

Zoning regulations on sexually oriented
businesses are nearly always reviewed, for First
Amendment •free expression purposes, under
intermediate
scrutiny
as
content-neutral
regulations. U.S.C.A. Const.Amend. 1.

A motion for judgment on the pleadings is
governed by the same standards as a motion to
dismiss for failure to state a claim. Fed.Rules
Civ.Proc.Rule 12(b)(6), (c), 28 U.S.C.A.
11 Cases that cite this headnote

1 Cases that cite this headnote

161

Federal Civil Procedure
iFlnsufficiency in general
Federal Civil Procedure
~Determination

A motion to dismiss for failure to state a claim
does not permit piecemeal dismissals of parts of
claims; the question at this stage is simply
whether the complaint includes factual
allegations that state a plausible claim for relief.
Fed.Rules Civ.Proc.Rule l2(b)(6), 28 U.S.C.A.
16 Cases that cite this headnote

1101

Constitutional Law
Y..Freedom of speech, expression, and press
Constitutional Law
Secondary effects

When
the
government
relies
on
a
secondary-effects justification to regulate the
location of sexually-oriented business, a court
analyzing a First Amendment challenge to the
regulation presumes that the government did not
intend to censor speech and therefore applies
intermediate scrutiny. U.S.C.A. Const.Amend. l.
l Cases that cite this headnote
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Const.Amend. 1.
[111

1 Cases that cite this headnote

Constitutional Law
Zoning and land use in general

When a challenged zoning law regulating where
a sexually-oriented business may be located has
been justified with some secondary-effects
explanation, the potential or actual invalidity of
those explanations does not trigger strict
scrutiny, for purpose of a First Amendment free
expression claim; as long as one purpose of the
ordinance is to combat harmful secondary
effects, the ordinance is regarded as content
neutral, and thus intermediate scrutiny applies.
U.S.C.A. Const.Amend. 1.

[141

Commercial property owners were not likely to
succeed on their claim that city's amendment of
its zoning ordinances, which prevented them
from operating an adult-entertainment club
featuring semi-nude dancing within 750 feet of
any residential property, violated the First
Amendment right of free expression, and thus,
owners were not entitled to preliminary
injunction to enjoin city's enforcement of
ordinances; owners <:lid not contest city's
evidence that the challenged ordinances were
designed to reduce negative secondary effects of
adult-entertainment establishments, and city
identified numerous sites where such
adult-oriented businesses could locate without
violating
the
ordinances.
U.S.C.A.
Const.Amend. I.

4 Cases that cite this headnote

[12]

Constitutional Law
Y..Freedom of speech, expression, and press
Constitutional Law
Zoning and land use in general

A plaintiff asserting a First Amendment free
expression challenge to a zoning ordinance
regulating the location of a sexually-oriented
business may cast doubt on a municipality's
' rationale either by demonstrating that the
municipality's evidence does not support its
rationale or by furnishing evidence that disputes
the municipality's factual findings; ifthe plaintiff
is successful, it is up to the municipality to
supplement the record with evidence renewing
support for a theory that justifies its ordinance.
U.S.C.A. Const.Amend. 1.
Cases that cite this headnote

1131

Constitutional Law
Y..A vailability of other sites

The final step in analyzing whether a zoning
ordinance regulating the location of a
sexually-oriented business violates the First
Amendment right of free expression asks
whether the ordinance allows for reasonable
alternative avenues of communication; such
requirement is not terribly onerous. U.S.C.A.
WESTLAW

Zoning and Planning
~Preliminary or temporary injunction

1 Cases that cite this headnote

1151

Zoning and Planning
Y..Preliminary or temporary injunction

Commercial property owners were unlikely to
prevail on their claim that city's amendment of its
zoning ordinances, which prevented them from
operating an adult-entertainment club featuring
semi-nude dancing within 750 feet of any
residential
property,
violated
Indiana's
nonconforming use doctrine, warranting denial
of preliminary injunction to enjoin city's
enforcement of ordinances; although the owners
asserted that they had a vested right in using the
property as an adult-entertainment club when it
purchased and began making improvements on
the property, the city established that the owners'
construction on the property was conducted
unlawfully in violation of city's building permit
requirement.
Cases that cite this headnote
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[16[

Zoning and Planning
~Nonconforming Uses
Typically,
under
Indiana
law,
nonconforming-use exceptions to zoning
ordinances require actual nonconforming use of
the property before the newly adopted
regulations became effective.
Cases that cite this headnote
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Opinion
SYKES, Circuit Judge.

Alva and Sandra Butler and their company, BBL, Inc.
(we'll refer to them collectively as "BBL"), purchased a
restaurant in the City of Angola, Indiana, and planned to
convert it to an adult-entertainment venue featuring nude
dancing. Within days of the purchase, Angola amended its
zoning and other ordinances to make this use of the
property impossible. The Butlers and their company
brought this suit alleging claims for violation of their rights
under the First Amendment and Indiana law. They moved
for a preliminary injunction. The district court denied the
motion, and the plaintiffs took this interlocutory *320
appeal seeking review of that decision. See 28 U.S.C. §
1292(a)(l) (authorizing interlocutory appeal of orders
granting or denying injunctive relief).
The appeal is a procedural and substantive tangle. The
judge denied the preliminary-injunction motion in a brief
discussion at the end of a 73-page omnibus order
WEST LAW

addressing multiple motions then pending before the court.
Included in the package of motions was a request by the
City for judgment on the pleadings on certain parts of the
legal test applicable to BBL's First Amendment claim. The
judge granted this motion, leaving the final step in the First
Amendment analysis for later decision. That approach was
unusual; we question whether "judgment" on the pleadings
can be granted on intermediate steps in a doctrinal test.
This procedural step affected the judge's decision on the
preliminary-injunction motion.
Still, the judge was right to deny the motion. At the
preliminary-injunction hearing, BBL made a tactical
decision not to contest the City's evidence that the
challenged ordinances were designed to reduce the
negative secondary effects of adult-entertainment
establishments. HHL thus stipulated away the key factual
issue in the analysis of the First Amendment claim. To the
extent that the preliminary-injunction motion was
premised on the state-law claims, the judge also correctly
denied it.
BBL attacks other aspects of the judge's omnibus order,
but our jurisdiction is limited to the denial of preliminary
injunctive relief. On that issue, we affirm.

I. Background

' On August 9, 2012, Alva and Sandra Butler submitted the
winning bid and a nonrefundable deposit to purchase a
restaurant property located at 310 West Wendell Jacob
A venue in the City of Angola. The purchase also included
the restaurant's liquor license and an adjoining lot. The
Butlers and their company, BBL, Inc., planned to convert
the restaurant to a "liquor-licensed food and beverage
serving venue ... that presents to consenting adult patrons
clothed female performance dance entertainment." The
reference to "clothed" female dancing is misleading; the
dancers would wear only "pasties and a g-string," in
keeping with Indiana's public-indecency statute. See
Barnes v. Glen Theatre, Inc., 501 U.S. 560, 111S.Ct.2456,
115 L.Ed.2d 504 (1991) (upholding the constitutionality of
the statute). This new adult-entertainment venue would be
called "Showgirl."
The zoning ordinance then in effect in Angola was
promulgated in 2008 and permitted "sexually oriented
businesses" to locate in medium-to-large commercial
districts. The 2008 ordinance also required businesses in
this category to locate at least 1,000 feet away from public
gathering places, residential districts, and each other.
Finally, the 2008 ordinance required that any new sexually
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oriented business obtain an Improvement Location Permit.
This prerequisite overlaps a provision in Angola's Unified
Development Ordinance that requires all property owners
to obtain an Improvement Location Permit before making
any change in land use.
The parties agree that the property in question is located in
a medium-to-large general commercial district. If
everything went as the Butlers planned, Showgirl would be
the first sexually oriented business in Angola.
On August 16, 2012, the Butlers contacted City Attorney
Kim Shoup to confirm that Showgirl would be able to
operate at this location under the City's zoning laws. The
Common Council quickly instructed Shoup to research the
scope of permissible *321 regulation of sexually oriented
businesses. On August 23 Angola's zoning administrator,
Vivian Likes, replied by letter to the Butlers' inquiry,
stating that this use was not permitted under the 2008
ordinance because a public gathering place was located
within 1,000 feet of the property. On September 10 Likes
clarified that the public gathering place in question was a
proposed Steuben County Multi-Use Trail, on which
construction would begin in the spring of 2013.
The Butlers thought Likes was mistaken about the legal
effect of the proposed trail because none of the trail heads
would be within 1,000 feet of the property and other parts
of the trail weren't "public gathering places" within the
meaning of the ordinance. So they pressed on with their
plan and closed on the property on September 11, 2012.
I

Angola reacted to this tum of events by changing its zoning
and regulatory ordinances for sexually oriented businesses.
On September 17 the Common Council adopted Angola
Ordinance No. 1418-2012, entitled An Ordinance
Establishing Licensing Requirements and Regulations for
Sexually Oriented Businesses within the City of Angola,
Indiana. This ordinance began with several pages of
citations to court cases and studies regarding the negative
secondary effects of sexually oriented businesses. Next
came three specific factual findings:
(1) Sexually oriented businesses ... are associated with a
wide variety of adverse secondary effects including, but
not limited to, personal and property crimes,
prostitution, potential spread of disease, lewdness,
public indecency, obscenity, illicit drug use and drug
trafficking, negative impacts on surrounding properties,
urban blight, litter, and sexual assault and exploitation.

(2) Sexually oriented businesses should be separated
from sensitive land uses to minimize the impact of their
secondary effects upon such uses, and should be
separated from other sexually oriented businesses, to
WESTLAW

minimize the secondary effects associated with such
uses and to prevent an unnecessary concentration of
sexually oriented businesses in one area.
(3) Each of the foregoing negative secondary effects
constitutes a harm which the City has a substantial
government interest in preventing and/or abating ....
[T]he City's interest in regulating sexually oriented
businesses extends to preventing future secondary
effects of either current or future sexually oriented
businesses that may locate in the City. The City finds
that the cases and documentation relied on in this
ordinance are reasonably believed to be relevant to said
secondary effects.
The new licensing ordinance imposed a host of
requirements on sexually oriented businesses, but only one
is relevant here. Section 19 requires sexually oriented
businesses to be located "at least 750 feet from every
residenee." It's undisputed that BBL's property doesn't
meet this requirement.
On November 12 the Angola Plan Commission
recommended that the Common Council amend the 2008
zoning ordinance to remove sexually oriented businesses
as a permitted use in commercial districts and move them
to moderate-intensity industrial districts. In addition, to
bring the zoning code into conformity with the new
licensing and regulatory ordinance for sexually oriented
businesses, the Commission recommended adding an
identical requirement of a 750-foot buffer zone from any
1
dispersal
residence.
The
preexisting
requirement-requiring sexually oriented businesses to be
located at least 1,000 feet from residential districts, public
gathering *322 places, and each other-was retained.
Finally, the Commission recommended repealing the
specific requirement in the 2008 ordinance that sexually
oriented businesses obtain an Improvement Location
Permit. The generally applicable provision requiring all
property owners to obtain an Improvement Location
Permit before making any change in land use would
remain in place.
On November 19 the Common Council adopted the
Commission's recommendations as Ordinance No.
1425-2012, An Ordinance Amending the Unified
Development Ordinance with Respect to the Regulation of
Sexually Oriented Businesses. The new zoning ordinance
contains a list of justifications substantially similar to those
in the new licensing and regulatory ordinance described
above.
As this regulatory and rezoning activity was occurring,
BBL began some limited construction at the property,
including resurfacing the parking lot, reroofing the
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building, and taking care of miscellaneous maintenance
tasks. During this time, Angola's building commissioner,
Dean Twitchell, visited the property several times. He told
the Butlers that installing new roofing material and
demolishing interior non-load-bearing walls wouldn't
require a permit. But on October l he ordered the Butlers to
stop work when he noticed that a load-bearing wall was
being dismantled and a new partition wall installed. This
type of construction could only take place pursuant to a
"construction design release" from the State oflndiana and
a building permit from the City. At this point the Butlers
halted their construction efforts. By this time they had
invested at least $456,000 into the project, including
$175,000 for the property, $90,000 for the front parking
lot, and $85,000 for the liquor license.

award of attorney's fees under 42 U.S.C. § 1988. The
complaint seeks declaratory and injunctive relief and
damages.
Before the defendants answered the complaint, BBL filed
an even longer amended complaint-168 pages and 1,046
paragraphs-adding reams of factual material in response
to the secondary-effects caselaw and data the City cited in
promulgating the new ordinances. The City moved to
strike the amended complaint. A magistrate judge granted
this motion and reinstated the original complaint.
111 The City then moved for partial judgment on the

licensing and regulatory ordinance. BBL also applied for
an Improvement Location Permit, a prerequisite for any
change in land use in the City. By letter dated November
26, Twitchell denied the license application because BBL
proposed to locate Showgirl within 750 feet of parcels
containing residences. BBL appealed this decision to a
hearing officer and lost. Soon after, Likes responded to
BBL's application for an Improvement Location Permit.
She said the permit couldn't be issued because the
application was incomplete- and in anr. case it would
likely be denied because the property was within 750 feet
of parcels containing residences.

pleadings. See FED. R. ClV. P. 12(c). The motion was
peculiar in that it was directed at the state-law claims, the
prior-restraint claim, and certain elements of the doctrinal
test applicable to the First Amendment claim. We'll
elaborate on this point in a moment, but for now it's
enough to say that the applicable legal lesl derives from lhe
Supreme Court's opinions in City of Renton v. Playtime
Theatres, Inc., 475 U.S. 41, 106 S.Ct. 925, 89 L.Ed.2d 29
(1986), and City of Los Angeles v. Alameda Books, Inc.,
535 U.S. 425, 122 S.Ct. I 728, 152 L.Ed.2d 670 (2002), and
generally requires the City to show that (1) the challenged
zoning requirements are aimed at reducing the negative
secondary effects of adull-t:ulerlaimm:nl eslaulishme11ls;
(2) the requirements are narrowly tailored to serve to that
purpose; and (3) the zoning scheme leaves open reasonable
alternalive siles for lhis form of expn:ssiun. The City's
Rule 12(c) motion asked for judgment on the pleadings on
steps one and two in the Renton/Alamedq Books analysis.
By separate motion filed two weeks later, the City sought
summary judgment on step three.

In March 2013 BBL sued the City of Angola, Twitchell,
and Likes in federal court alleging claims under 42 U.S.C.
§ 1983 and state law. (We'll refer to the defendants
collectively as "the City" unless the context requires
otherwise.) The complaint is lengthy-48 pages and 262
numbered paragraphs-and is organized into seven
separate counts. Counts I and II allege that the City
violated state-law requirements for zoning ordinances.
Count III alleges that the City violated Indiana's liquor
laws by limiting the operation of a business holding a
liquor license. Count IV alleges that requiring a sexually
oriented business to obtain an Improvement Location
Permit constitutes an unlawful prior restraint on speech in
violation of the First Amendment. Count V alleges more
generally that the 2012 zoning and licensing
amendments-in particular, the new provisions requiring a
750- foot buffer zone from any residence-violate the First
Amendment. The final two counts are not really *323
separate substantive claims: Count VI alleges that Likes is
liable in her individual capacity, and Count VII requests an

In due course BBL filed the preliminary-injunction motion
on which this appeal is based. BBL also asked the court to
consider granting summary judgment in its favor as the
nonmoving party under Rule 56(t)(l) of the Federal Rules
of Civil Procedure. The district court held hearings and
eventually issued a single lengthy decision addressing this
bevy of motions. The judge granted judgment on the
pleadings for the City on the state-law claims, the
prior-restraint claim, and the first two elements of the
Renton/Alameda Books test. The judge denied the City's
motion for summary judgment on step three of the
Renton/Alameda Books analysis-the adequacy of
alternative sites for this expressive activity-and declined
BBL's request for summary judgment under Rule 56(f)(l).
Finally, in a brief two-page discussion, the judge denied
BBL's motion for a preliminary injunction. Two issues
thus remain open in the district court: the adequacy of the
alternative sites for adult-entertainment establishments in
the City and attorney's fees (should BBL prevail on the
merits).

BBL requested and received the required construction
design release from the State but never applied for a
building permit from Angola. On November 7, 2012, BBL
submitted an application to the City for a license to operate
a sexually orienteci husine:ss,
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The City moved for reconsideration, but the judge denied
the motion. Pursuant to § 1292(a)(l), BBL filed this
interlocutory appeal.

II. Discussion

Section 1292(a)(l) limits our review to the district court's
denial of the motion for a preliminary injunction. The
judge's rulings on the other motions-for partial judgment
on the pleadings, summary judgment, and to strike the
amended complaint-are not before us except to the extent
that the judge's analysis of those motions affected his
decision to deny preliminary injunctive relief.
2

1 1 To obtain a preliminary injunction, the moving party
must make an initial showing that (1) it will suffer
irreparable *324 harm in the period before final resolution
of its claims; (2) traditional legal remedies are inadequate;
and (3) the claim has some likelihood of success on the
merits. Girl Scouts of Manitou Council, Inc. v. Girl Scouts
of U.S. ofAm., Inc., 549 F.3d 1079, 1086 (7th Cir.2008). If
the moving party makes this showing, the court weighs the
factors against one another, assessing whether the balance
of harms favors the moving party or whether the harm to
other parties or the public is sufficiently weighty that the
injunction should be denied. ACLU of lll. v. Alvarez, 679
F.3d 583, 589 (7th Cir.2012).
3

1 1 The issues on this appeal relate solely to BBL's

likelihood of success on the merits. We review the district
court's denial of a preliminary injunction for abuse of
discretion, although legal issues are reviewed de novo. Girl
Scouts of Manitou Council, 549 F.3d at 1086.

A. First Amendment Claims
The heart ofBBL's case is its claim that the City's actions
violated its right to expression under the First Amendment.
As we've noted, BBL actually makes two First
Amendment claims: (l) the 2012 licensing and zoning
amendments violate its right to expressive conduct; and (2)
the permit requirement is an impermissible prior restraint
on speech.
4

1 1 The second claim is quite straightforward so we'll

resolve it first. The City's requirement that sexually
oriented businesses obtain an Improvement Location
Permit was removed in the 2012 zoning amendments, so
any challenge to that provision is moot, as the district court
correctly concluded. See, e.g., Fed'n of Advert. Indus.
WESTLAW

Representatives, Inc. v. City of Chicago, 326 F.3d 924, 930
(7th Cir.2003) ("[R]epeal of a contested ordinance moots a
plaintiffs injunction request, absent evidence that the City
plans to or already has reenacted the challenged law or one
substantially similar."). What remains is the City's
preexisting zoning rule that all property owners seeking to
make any change of land use must secure an Improvement
Location Permit. Because this requirement is generally
applicable and doesn't discriminate based on the content of
speech, it lacks a "close enough nexus to expression" for us
to entertain a facial challenge under the First Amendment.
See City of Lakewoodv. Plain Dealer Publ'g Co., 486 U.S.
750, 759, 761, 108 S.Ct. 2138, 100 L.Ed.2d 771 (1988)
("[A] law requiring building permits is rarely effective as a
means of censorship.").
BBL doesn't have grounds to challenge the permit
requirement as applied either. As the district court
correctly noted, the City relied on reasons unrelated to
speech or expression in denying BBL's application for an
Improvement Location Permit: (1) the application was
incomplete; and (2) a complete Improvement Location
Permit application would likely be denied based on the
750-foot distance requirement from residential parcels.
Regarding the latter reason-the substantive one-the
City's use of a permit requirement to enforce its zoning
laws is not itself problematic. To get anywhere, BBL must
have some likelihood of success on its claim that the 2012
licensing and zoning amendments-more specifically, the
750-foot residence buffer-zone requirement-is invalid.
We therefore concentrate our attention on BBL's challenge
to the validity of t~ e 2012 licensing and zoning
amendments.
Before proceeding, however, we pause to note a potential
procedural problem in the manner in which the parties and
the district court approached this claim. To begin, they
split a single claim into multiple components based on the
elements of the applicable constitutional test. The judge
*325 then granted the City's motion for judgment on the
pleadings on certain elements of that single claim. There's
reason to question this approach.
5

6

1 1 1 1 "A

motion for judgment on the pleadings under Rule
12(c) of the Federal Rules of Civil Procedure is governed
by the same standards as a motion to dismiss for failure to
state a claim under Rule 12(b)(6)." Adams v. City of
Indianapolis, 742 F.3d 720, 727-28 (7th Cir.2014). A
motion to dismiss under Rule 12(b)(6) doesn't permit
piecemeal dismissals ofparts of claims; the question at this
stage is simply whether the complaint includes factual
allegations that state a plausible claim for relief. Fortres
Grand Corp. v. Warner Bros. Entm 't Inc., 763 F.3d 696,
700 (7th Cir.2014) (quotation marks omitted) (applying
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Rule l2(b)(6)).
171

Summary judgment is different. The Federal Rules of
Civil Procedure explicitly allow for "tpJartial ts]ummary
[j]udgment" and require parties to "identifTy] each claim or
defense-or the part of each claim or defense-on which
summary judgment is sought." FED. R. CIV. P. 56(a)
(emphasis added). At the summary-judgment stage, the
court can properly narrow the individual/actual issues for
trial by identifying the material disputes of fact that
continue to exist.
As a procedural matter, then, the City's motion for
judgment on the pleadings on parts of the First
Amendment claim may have been improper. The judge's
decision to grant the motion affected his assessment of
BBL's request for a prdiminary injunction, but no one
noticed the potential procedural irregularity until we raised
it ut oral argument. As we'll sec, it's not strictly germane to
this interlocutory appeal, so we don't need to resolve the
question here.
181

Turning now to the merits, nude dancing "is expressive
conduct within the outer perimeters of the First
Amendment." Barnes v. Glen Theatre, Inc., 501 U.S. 560,
566, 111 S.Ct. 24.'i6, 11.'i T..P.cl.7d 504 (1991) (plurality
opinion); see also City of Erie v. Pap's A.M., 529 U.S. 277,
289, 120 S.Ct. 1382, 146 L.Ed.2d 265 (2000) (plurality
opinion). The basic framework for analyzing this claim
derives from the Supreme Court's decisions in Renton and
Alameda Books, ..yhich involved challenges to ordinances
limiting where a sexually oriented business could operate.
Renton involved a traditional zoning ordinance; Alameda
Books involved an ordinance prohibiting multiple
adult-oriented businesses in the same building. Alameda
Books was decided by a plurality plus Justice Kennedy;
we've treated Justice Kennedy's concurrence, the narrower
opinion, as the holding of the case. Annex Books, Inc. v.
City of Indianapolis, 581 F.3d 460, 465 (7th Cir.2009);
G.M. Enters., Inc. v. Town ofSt. Joseph, 350 F.3d 631, 637
(7th Cir.2003).
191

Regulations on sexually oriented businesses are nearly
always reviewed under intermediate scrutiny as
content-neutral regulations. See, e.g., Alameda Books, 535
U.S. at 434, 122 S.Ct. 1728 (plurality opinion); id. at
447-49, 122 S.Ct. 1728 (Kennedy, J., concurring); Renton,
475 U.S. at 41, 106 S.Ct. 925; Foxxxy ladyz Adult World,
Inc. v. Village of Dix, 779 F.3d 706, 711-12 (7th Cir.2015);
Ben's Bar, Inc. v. Village of Somerset, 316 F.3d 702,
723-24 (7th Cir.2003). The "content-neutral" label in this
context is a misnomer; regulations aimed at adult
businesses apply to certain types of speech and not others.
As such, Justice Kennedy remarked in his Alameda Books
WF.STLAW

concurrence that "[t]hese ordinances are content based,
and we should call them so." Alameda Books, 535 U.S. at
448, 122 S.Ct. 1728 (Kennedy, J., concurring).

*326 [toJ Regardless of the label, the first question in a case
like this is whether the challenged regulations "are justified
without reference to the content of the regulated speech."
Renton, 475 U.S. at 48, 106 S.Ct. 925 (quotation marks
omitted). In the ordinary case, regulations on sexually
oriented business will meet this standard if they're aimed
at "the harmful secondary effects related to that conduct,
i.e., the subsidiary effects or 'noncommunicative impact'
of the speech." Schultz v. City of Cumberland, 228 F.3d
83 I, 841 (7th Cir.2000). When the government relies on a
secondary-effects justification to regulate this category of
expression, we "presume that the government did not
intend to censor speech" and therefore apply intermediate
scrutiny. Id.; see also Pap's A.M., 529 U.S. at 292, 120
S.Ct. 1382 (plurality opinion) ("Respondent's argwmmt
that the ordinance is 'aimed' at suppressing expression
through a ban on nude dancing ... is really an argument that
the city council also had an illicit motive in enacting the
ordinance. As we have said before, however, this Court
will not strike down an otherwise constitutional statute on
the basis of an alleged illicit motive."); United States v.
0 'Brien, 391 U.S. 367, 384, 88 S.Cl. 1673, 20 L.Ed.2d 672
(1968) ("We decline to void [on First Amendment
grounds] ... legislation which Congress had the undoubted
power to enact and which could be rei.:nactt:d in its exact
form if the same or another legislator made a 'wiser'
speech about it."),
1111 Given this doctrine, it's no surprise that regulations on
businesses offering sexually oriented entertainment are
rarely subject to strict judicial scrutiny. Local governments
are usually smart enough to invoke "secondary effects" in
their regulation of adult businesses. Reciting the magic
words doesn't end the inquiry, of course; whether the
adverse secondary effects invoked by the municipality
have a basis in reality and are likely to be reduced by the
challenged regulation are important inquiries in the
intermediate-scrutiny analysis. But when a challenged
regulation has been justified with some secondary-effects
explanation, the potential or actual invalidity of those
explanations doesn'ttrigger strict scrutiny. As long as "one
purpose of the ordinance is to combat harmful secondary
effects," the ordinance is regarded as content neutral
(despite the legal fiction) and thus intermediate scrutiny
applies.' Pap's A.M., 529 U.S. at 292, 120 S.Ct. 1382
(plurality opinion).

We've previously observed that there is some confusion in
the cases about which intermediate-scrutiny test should be
used when. See Ben's Bar, 316 F.3d at 724 (describing the
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confusion about the tests); G.M. Enters., 350 F.3d at 638
(declining to choose a test). One possibility is the test for
"time, place, and manner" restrictions that was applied in
Renton and Alameda Books. The other is the test for
incidental limitations on expressive conduct announced in
United States v. 0 'Brien.
*327 The Renton/Alameda Books test requires the
government to show that the challenged ordinance ( l) "is
designed to serve a substantial governmental interest" and
is narrowly tailored to serve that interest; and (2) "allows
for reasonable alternative avenues of communication."
Renton, 475 U.S. at 50, 106 S.Ct. 925. In Ben's Bar we
noted that "the Supreme Court does not always spell out
the 'narrowly tailored' step as part of its standard for
evaluating time, place, and manner restrictions" in this
context, but we held that narrow tailoring is a part of the
Renton test, just as it is for time, place, and manner
restrictions more generally. 316 F.3d at 714 n. 16
(quotation marks omitted).
The 0 'Brien test is arranged differently:
[A] government regulation is
sufficiently justified [ l] if it is
within the constitutional power of
the Government; [2] if it furthers an
important
or
substantial
governmental interest; [3] if the
governmental interest is unrelated
to the suppression of free
expression; and [4] ifthe incidental
restriction
on
alleged
First
Amendment freedoms is no greater
than is essential to the furtherance
of that interest.
391 U.S. at 377, 88 S.Ct. 1673.
In Andy's Restaurant & Lounge, Inc. v. City of Gary, 466
F.3d 550, 552-53 (7th Cir.2006), we suggested that zoning
ordinances are considered time, place, and manner
restrictions-and are evaluated under the Renton/Alameda
Books framework-while public-indecency statutes are
properly regarded as laws incidentally affecting expressive
conduct-to which 0 'Brien applies. Compare Alameda
Books, 535 U.S. at 434, 122 S.Ct. 1728 (plurality opinion)
(endorsing the Renton time, place, and manner test for a
zoning ordinance), and Renton, 475 U.S. at 50, 106 S.Ct.
925 (applying the test for time, place, and manner
restrictions for a zoning ordinance), with Pap 's A.M., 529
U.S. at 289, 120 S.Ct. 1382 (plurality opinion) (applying
0 'Brien to a public-indecency statute); Barnes, 501 U.S. at
566, 111 S.Ct. 2456 (plurality opinion) (applying O'Brien
for Indiana's pasties-and-G-string nude-dancing statute);
WES TL AW

and Foxxxy Ladyz, 779 F.3d at 712 (applying O'Brien for
another public-nudity ban).
In practice, the two tests are very similar, but as we've
seen, they're framed a bit differently. Here, the challenged
regulations are about "place." BBL contests the City's
requirement that sexually oriented businesses locate at
least 750 feet from any residential structure. That the
buffer-zone requirement appears in a traditional zoning
ordinance and in a licensing ordinance makes no
difference for purposes ofBBL's First Amendment claim,
though it may be an important distinction for the state-law
claims. Because the challenged ordinances restrict where
sexually oriented businesses may locate, the
Renton/Alameda Books approach applies.
We explained in Annex Books that the Renton/Alameda
Books framework requires the regulating authority to
establish through evidence that the challenged regulation
serves a substantial governmental interest and is narrowly
tailored toward that end. 581 F.3d at 462-M; see id. at 463
("[T]he public benefits of the restrictions must be
established by evidence, and not just asserted."). This can
be accomplished by evidence tending to show a link
between the adverse secondary effects of adult businesses
and the challenged regulatory response. Id.
1121

Moreover (and this is really a procedural point), once
the government makes this preliminary showing, the
challenger gets to fight back. The Supreme Court
explained in Alameda Books that the plaintiff may cast
doubt on a municipality's *328 rationale "either by
demonstrating that the municipality's evidence does not
support its rationale or by furnishing evidence that disputes
the municipality's factual findings." 535 U.S. at 438-39,
122 S.Ct. 1728 (plurality opinion). If the plaintiff is
successful, it's up to the municipality to "supplement the
record with evidence renewing support for a theory that
justifies its ordinance." Id. at 439, 122 S.Ct. 1728.
1131

If the challenged regulation survives this analysis, the
final step in the Renton/Alameda Books framework asks
whether the ordinance "allows for reasonable alternative
avenues of communication." Renton, 475 U.S. at 50, 106
S.Ct. 925. This requirement isn't terribly onerous. Time,
place, and manner restrictions obviously "limit or
foreclose some avenue of communication; the question is
whether there are other adequate means of dissemination."
Matney v. County of Kenosha, 86 F.3d 692, 698 n. 4 (7th
Cir.1996). We've held, for example, that a zoning
ordinance limiting adult businesses to 4% of the parcels in
a small town is constitutionally acceptable. See Ill. One
News, Inc. v. City of Marshall, 477 F.3d 461 (7th
Cir.2007). But percentages are not dispositive; what's
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required is that the municipality's zoning scheme leave
open "a 'reasonable opportunity' to disseminate the speech
at issue." North Ave. Novelties, Inc. v. City of Chicago, 88
F.3d 441, 445 (7th Cir.1996) (quoting Renton, 475 U.S. at
52, I06 S.Ct. 925).
4

l More could be said about the nuances in Justice
Kennedy's reading of the Renton/Alameda Books
framework, but we don't need to take the analysis any
further to decide this case. At the preliminary-injunction
hearing, BBL stipulated to the City's secondary-effects
justification:
ft

We'll stipulate that in our
preliminary injunction motion we
are not challenging here the factual
predicate for the ordinances. We do
want to challenge that. That was
part of ~he amended complaint that
was struck. We've asked for
discovery on that. We haven't been
able to take discovery. So we want
to challenge that, at some point, but
we will stipulate so that [Angola's
counsel] is not concerned that we
would go up to the Court of Appeals
and make the argument that they ...
didn't have a requisite basis at least
for this point to enact these
ordinances. They're relying on that.
That's fine. We're not challenging
that here.
In short, BBL reserved its right to contest the City's
secondary-effects justification later in the litigation but
made a tactical decision not to do so at the
preliminary-injunction stage. That decision was fatal to its
effort to win interim injunctive relief. The City provided an
extensive (if boilerplate) catalog of secondary-effects
research that it claims justifies the 2012 amendments to its
zoning and licensing ordinances. By stipulating to the
"factual predicate for the ordinances"-i.e., the
secondary-effects justifications-BBL radically reduced
its chances of obtaining a preliminary injunction.
What remains is the question whether the ordinances leave
open adequate "alternative avenues of communication."
Renton, 475 U.S. at 47, 106 S.Ct. 925. The judge found a
material factual dispute on this question and on that basis
denied the City's motion for summary judgment. But the
judge also concluded that BBL hadn't shown a likelihood
of success on this issue. Each side submitted an expert's
report explaining how much land in the City remains
available for sexually oriented businesses once the zoning
WESTLAW

restrictions are applied. The City's expert identified 41
parcels containing 110.02 acres and comprising 5.34% of
the commercial and industrial acreage in Angola's zoning
jurisdiction. BBL's expert, on the other *329 hand, said
there were no parcels available, but the judge noted that it
was unclear whether the expert had included land zoned
for commercial use, industrial use, or both, or whether he
applied the 750-foot residence buffer, the other restrictions
in the zoning ordinance, or both. On this uncertain record,
the judge declined to issue a preliminary injunction.
We see no error in that conclusion. BBL acknowledges on
appeal that the City identified plenty of sites where an adult
business can currently locate. Its only argument on appeal
is that adult businesses couldn't locate anywhere in the
City for the two-month period between September 17,
2012, when the licensing ordinance was adopted, and
November 19, 2012, when the zoning ordinance was
amended. This temporary state of affairs for two short
months in the fall of 2012 is no basis for a court today to
issue an injunction. With the adoption of the November
2012 zoning amendments, it became possible to locate
adult businesses in Angola, and that's enough to defeat
BBL's argument. See Brown v. Bartholomew Consol. Sch.
Corp., 442 F.3d 588, 596 (7th Cir.2006) (explaining that a
claim for injunctive relief becomes moot when "the threat
of the act sought to be enjoined [has] dissipate[d]").

B. State-Law Claims
BBL also based its motion for a preliminary injunction on
its two state-law claims. The judge granted judgment on
the pleadings for the City on these claims and thus did not
consider them in the preliminary-injunction calculus. BBL
reprises its merits arguments on these claims, but our
jurisdiction doesn't include review of the judge's order
granting judgment on the pleadings. We'll address these
issues only to the extent that they bear on the
preliminary-injunction question.

Indiana law requires municipalities to amend their zoning
ordinances through a process involving the city's plan
commission and board of zoning appeals. See City of
Carmel v. Martin Marietta Materials, Inc., 883 N.E.2d
781, 784-85 (Ind.2008) (describing the statutory
framework for zoning enactments pursuant to the "600
Series Procedures" of Indiana Code §§ 36-7-4-601 to
616). This procedure "must be followed in order for those
ordinances to be valid." Id. at 784. BBL argues that the
licensing ordinance's 750-foot residential separation
requirement was in reality a zoning provision, and because
the legal process required for amending zoning ordinances
wasn't followed, the ordinance is invalid.
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The City maintains that the licensing ordinance doesn't
qualify as a zoning ordinance under Indiana law. The judge
agreed. We don't see how the classification matters for
purposes of BBL's request for a preliminary injunction.
The same 750-foot buffer zone was included in the
November 2012 amendments to the zoning ordinance, and
BBL doesn't challenge the City's process for adopting
these amendments. So a preliminary injunction against the
same provision in the licensing ordinance would be
pointless.
1161

Finally, BBL argues that it had vested
nonconforming use rights, which arose at the time it
submitted its winning bid on the property on August 9,
2012. Typically, nonconforming-use exceptions to zoning
ordinances require actual nonconforming use of the
property before the newly adopted regulations became
effective. Metro. Dev. Comm 'n of Marion Cnty. v.
Pinnacle Media, LLC, 836 N.E.2d 422, 425 (Ind.2005) ("A
nonconforming use is a use of property that lawfully
existed prior to the enactment of a zoning ordinance that
continues after the ordinance's effective date even though
it does not comply *330 with the ordinance's
restrictions."). Changes in use zoning while a property is in
use can raise constitutional concerns, so municipalities
usually have a system for protecting, at least to a limited
extent, the property owner's continued use of the property
under the old zoning rules. See id. ("[T]he government
could not terminate [the use once it's established] without
implicating the Due Process or Takings Clauses of the
Fifth Amendment of the federal constitution .... ").
llSJ

'
At least two things are different here from the typical
vested-rights scenario. First, there hasn't been any actual
use of the property as a sexually oriented business. At
most, BBL purchased the property, performed limited
construction, and applied for a few government
authorizations. This isn't necessarily an insurmountable
obstacle, at least in principle:
[W]here a property owner has manifested an intent to
use the property for a certain use and has made
substantial investments and preparatory steps in good
faith reliance on then existing zoning regulations, the

courts may relax the requirement of an actual
preexisting use and find a "vested right to a
nonconforming use."
2 PATRICIA E. SALKIN, AMERICAN LAW OF
ZONING§ 12:16 (5th ed. 2015); see also Pinnacle Media,
836 N.E.2d at 428-29 ("[The operative] question [is] ...
whether, at the time of the change in the zoning ordinance,
construction had proceeded on the project to the point that
the developer had a vested interest."); City ofNew Haven v.
Flying J., Inc., 912 N.E.2d 420, 426 (lnd.Ct.App.2009)
(calling for "fact-sensitive analysis to determine whether
vested rights have accrued prior to application for a
building permit or construction" but stating that
"construction definitely does establish a vested right").
The second difference between this case and the usual
vested-rights case is dispositive, however. Here, the judge
held that under Indiana law BBL couldn't advance a
vested-rights claim based on unlawful construction activity
on the property. Cf Wesner v. Metro. Dev. Comm 'n of
Marion Cnty., 609 N.E.2d 1135, I 138 (Ind.Ct.App.1993)
(describing the nonconforming use doctrine as requiring "a
lawful preexisting nonconforming use"). The judge
concluded, based on the evidence presented at the
preliminary-injunction hearing, that BBL's construction at
the site was conducted unlawfully in violation of the City's
building-permit requirement. That strikes us as a
reasonable application of Indiana law, at least for purposes
of denying preliminary injunctive relief.
BBL makes dther arguments on appeal but none are within
the scope of our jurisdiction. For the foregoing reasons, the
motion for a preliminary injunction was properly denied.
AFFIRMED.
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809F.3d317

Footnotes
In its recent decision in Reed v. Town of Gilbert, - U .S.--, 135 S.Ct. 2218, 192 L.Ed.2d 236 (2015), the Supreme
Court clarified the concept of "content-based" laws, which are presumptively unconstitutional and get strict scrutiny. The
Court held that "[g]overnment regulation of speech is content based if a law applies to particular speech because of the
topic discussed or the idea or message expressed." Id. at 2227. We don't think Reed upends established doctrine for
evaluating regulation of businesses that offer sexually explicit entertainment, a category the Court has said occupies the
outer fringes of First Amendment protection. City of Erie v. Pap's A.M., 529 U.S. 277, 292, 120 S.Ct. 1382, 146 L.Ed .2d
265 (2000) (plurality opinion).
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village's asserted interests in enacting alcohol
regulations were legitimate and reasonably related to
regulations.
l l
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all possible inferences in plaintiffs favor.
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Synopsis
Background:
Owners
of
adult
entertainment
establishment brought action against village, challenging
local ordinances that banned public nudity, open
containers of alcohol in public, and possession of liquor in
public accommodations. The United States District Court
for the Southern District of Illinois, Michael J. Reagan,
Chief Judge, granted village's motion to dismiss for
'
failure to state claim. Owners appealed.
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Constitutional Law
dancing in general

~Nude

Holdings: The Court of Appeals, Flaum, Circuit Judge,
held that:

Although being in a state of nudity is not an
inherently expressive condition, nude dancing is
expressive conduct within the outer perimeters
of
the
First
Amendment.
U.S.C.A.
Const.Amend. 1.

village was required to provide some evidence
demonstrating causal relationship between its ban on
public nudity and its proffered interests;
[JJ

2

alcohol regulations did not violate Illinois Liquor
Control Act (ILCA);

l l

3 Cases that cite this headnote

3

l l prohibition on possession of alcohol in public
accommodations was authorized by Illinois Municipal
Code;
131

4

ban on open containers of alcohol was authorized by
Illinois Municipal Code;

l l

5

alcohol regulations did not, on their face, target
establishments where protected expressive conduct was
likely to occur; and

l l

WEST LAW

Constitutional Law
nudity or indecency

~Public

A regulation of public nudity will be upheld if:
(1) the regulation is within the constitutional
power of the government; (2) the regulation
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Village's prohibition on possession of alcohol in
public accommodations was authorized by
Illinois Municipal Code, which permitted
municipalities to "regulate businesses operating
as a public accommodation that permit the
consumption of alcoholic liquor on the business
premises and that are not licensed." S.H.A. 65
ILCS 5/11-42- 10.1.

furthers
an
important
or
substantial
governmental interest; (3) the governmental
interest is unrelated to the suppression of free
expression; and (4) the restriction on alleged
First Amendment freedoms is no greater than
essential to further the government's interest.
U.S.C.A. Const.Amend. 1.
2 Cases that cite this headnote
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141

Constitutional Law
nudity or indecency

'~Public

171

Village was required to provide some evidence
demonstrating causal relationship between its
ban on public nudity and its proffered interests,
i.e., public health, safety, and welfare, in order
for such interests to be considered important or
substantial, as required for ban to be
constitutional under First Amendment. U.S.C.A.
Const.Amend. 1.

Intoxicating Liquors
.:;°"Power to prohibit or restrict as to locality

Village's ban on open containers of alcohol was
authorized by Illinois Municipal Code, which
empowered all Illinois municipalities to
"prevent intoxication ... and all other disorderly
conduct." S.H.A. 65 ILCS 5/11-5-3.
Cases that cite this headnote

1 Cases that cite this headnote
181

Constitutional Law
liquors
Constitutional Law
~Prohibition against intoxicating liquors in
adult establishments
~Intoxicating

151

Intoxicating Liquors
and conflicting regulations by
state and municipality

~Concurrent

Village's ban on open containers and prohibition
of possession
of alcohol
in
public
accommodations did not, on their face, target
establishments where protected expressive
conduct was likely to occur, and thus bans
would be subject to rational basis review in First
Amendment challenge of owners of adult
U.S.C.A.
entertainment
establishment.
Const.Amend. 1.

Village's ban on open containers of alcohol and
prohibition on possession of alcohol in public
accommodations did not violate provision of
Illinois Liquor Control Act (ILCA), which stated
that "nothing herein contained shall prevent the
possession and transportation of alcoholic liquor
by the possessor for the personal use of the
possessor, his family and guests," as village
simply regulated possession and consumption of
alcohol in public. S.H.A. 235 ILCS 5/2-1.

1 Cases that cite this headnote
Cases that cite this headnote

191

Intoxicating Liquors
~Power to prohibit or restrict as to locality

Administrative Law and Procedure
of validity; presumptions

~Determination

A regulation satisfies rational basis so long as it
WESTLAW
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is rationally related to some legitimate
government interest; such a regulation bears a
strong presumption of validity and the
challenging party bears the burden of negating
every conceivable basis which might support it.
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Giampietro, Chicago, IL, for Plaintiffs-Appellants.

Aud Courtney Cox, Attorney, Sandberg Phoenix & Von
Gontard, Carbondale, IL, for Defendant-Appellee.
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Before WOOD, Chief Judge, and FLAUM and MANION,
Circuit Judges.
Opinion

FLAUM, Circuit Judge.
1101

Constitutional Law
~Reasonableness or rationality

Under rational basis review, it is entirely
irrelevant whether the conceived reason for a
regulation challenged on constitutional grounds
actually motivated the legislature; a legislative
choice is not subject to courtroom fact-finding
and may be based on rational speculation
unsupported by evidence or empirical data.
Cases that cite this headnote

1111

Constitutional Law
liquors
Constitutional Law ~
~Prohibition against intoxicating liquors in
adult establishments
Intoxicating Liquors
~Intoxicating

~Prohibition

Village's asserted interests in enacting ban on
open containers of alcohol and prohibition of
alcohol in public accommodations, i.e., social
order, health, welfare, and safety, were
legitimate and reasonably related to bans, and
thus bans did not violate First Amendment under
rational basis review, even if true motivation
behind bans was to interfere with operation of
adult entertainment establishment. U.S.C.A.
Const.Amend. l .
Cases that cite this headnote

Attorneys and Law Firms
WEST LAW

Plaintiffs owners of an adult entertainment establishment
that features nude dancing and permits customers to bring
their own alcoholic beverages onto the premises,
challenge the enactment of three local ordinances that ban
public nudity, open containers of alcohol in public, and
the possession of liquor in public accommodations.
Plaintiffs argue that the public nudity ban violates the free
speech protections of the First Amendment, and further
allege that the Village of Dix lacks statutory authority to
pass the challenged alcohol restrictions. Dix filed a
motion to dismiss the complaint for failure to state a
claim, which the district court granted as to both issues.
Because we conclude that, at this early stage of the
litigation, Dix has not established the necessary
evidentiary basis for its assertion that nude dancing causes
adverse secondary effects to the health, welfare, and
safety of its citizens, we reverse the district court's
judgment with *709 resp(fct to the public nudity
ordinance. However, we affirm the district court's
dismissal of plaintiffs' challenge to Dix's alcohol
regulations, the enactment of which falls within the
parameters of Illinois law and is supported by a rational
basis.

I. Background

The Village of Dix is a "dry" municipality of
approximately 500 residents, located in Jefferson County,
Illinois. In October 20 l 0, Dirt Cheap, Inc. purchased
commercial real estate in Dix and opened a nightclub
offering erotic entertainment. Two years later, Foxxxy
Ladyz Adult World, Inc. began to rent the property from
Dirt Cheap. Now operated by Foxxxy Ladyz, the
nightclub features nude dancing and is open to all
members of the public age twenty-one and over. Although
Foxxxy Ladyz does not sell alcohol, it allows its
customers to bring their own alcoholic beverages
("BYOB") onto the premises. Foxxxy Ladyz is one of the
few commercial establishments in Dix, and is located
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across the interstate highway from the Village's other
businesses, residences, and grade school.

part of the nipple and areola, or the showing of the
covered male genitals in a discernibly turgid state.

In December 20 l 0, shortly after Dirt Cheap opened
Foxxxy Ladyz's predecessor, Dix passed three
ordinances, each of which banned certain behavior
throughout the Village. First, Ordinance No.2010-04
instituted a prohibition on open containers of alcohol in
public. The preamble to the ordinance explains that "the
sale at retail of alcoholic liquor is [already] prohibited by
law" in Dix, and expresses a desire to "preserve the 'dry'
status of the Village of Dix to the fullest extent permitted
by law." The preamble further asserts that "the
prohibition on the retail sale and public consumption of
alcoholic liquor within [Dix] is in the public interest to
maintain social order, health, welfare, and safety of
citizens." The ordinance prohibits the possession of "any
open container of alcoholic liquor" in any "public place"
within the Village. The ordinance specifies that "public
place" includes any "privately owned [property], 'which is
open to or held out for use by the public or is otherwise
available to the public."

An individual can comport with Ordinance
No.2010--05 by wearing pasties and a G-string.
The lhinl ordinance, No.2010--06, prohibits the
possession of liquor in public accommodations. The
ordinance-whose preamble largely restates the preamble
to
Ordinance
No.2010-04-defines
"public
accommodation" as "a refreshment, entertainment or
recreation facility of any kind whose goods, services,
facilities, privileges or advantages are extended, offered,
sold or otherwise made available to the public." In
enacting these ordinances, Dix conducted no studies, nor
did it expressly cite other evidence suggesting that the
operation of Foxxxy Ladyz would lead to increased crime
or olher undesirable "sel:on<lary effel:ls" associale<l wilh
sexually oriented businesses.

Dix next enacted Ordinance No.2010-05, a public nudity
ban also aimed at preserving "social order, health,
welfare, and safely of dlizens." This un.lim1rn.:e replaceu
Ordinance No. 9, Section 7, which had been in effect in
Dix since 1930 and which provided, "No person shall
appear in any public place in a slale of nudily, nor in a
dress not belonging to his or her sex, or any indecent or
lewd dress, or make aqy indecent exposure of his or her
person, ... nor shall commit any indecent or lewd act."'
Expressing a "desire [ ] to continue the prohibition on
public nudity within the Village of Dix" and to "update
the [1930 ordinance] to use language which has been
approved by the Courts as consistent with the Illinois and
United States Constitution," Ordinance No.2010--05
reads:
No person shall knowingly or intentionally appear nude
or in a state ofnudity in a public place.
"Public place" means any location frequented by the
public or where the public is present or likely to be
present or any location where a person may
reasonably be expected to be observed by members
of the public or any place to which the public has a
right to go or is invited.
"Nude" or "State of Nudity" means the showing of
the human male or female *710 genitals, pubic area,
vulva, anus, or anal cleft or cleavage with less [than]
a fully opaque covering, the showing of the female
breast with less than a fully opaque covering of any
WES TL AW

An individual who violates any of these ordiriances is
subject to a fine between $100.00 and $750.00 per
violation, and may also be enjoined from committing
further offenses. Given that Foxxxy Ladyz is a BYOB
establishment that oilers fully nude dancing, it
concededly operates in violation of all three ordinances.
In March 2011, the Dix Vilh1gc l1mml sent Poxxxy T.Hdyz
a notice explaining that its actions constitute a nuisance,
and ordering Foxxxy Ladyz to immediately comply with
the applicable ordinances.
Shortly thereafter, plaiptiffs filed suit in the United States
District Court for the Southern District of Illinois. They
argue that Dix's public nudity ban violates the free speech
protections of the First Amendment (incorporated against
the states by the Fourteenth Amendment) and the Illinois
Constitution. 2 Plaintiffs also allege that Dix lacks
authority to pass the alcohol restrictions embodied in
Ordinance Nos.2010--04 and 2010-06 as a result of the
limitations imposed upon municipal regulation of alcohol
by the Illinois Liquor Control Act, 235 Ill. Comp. Stat. 5.
Dix moved to dismiss the complaint pursuant to Federal
Rule of Civil Procedure 12(b)(6), and the district court
granted Dix's motion as to both claims. With respect to
plaintiffs' challenge to the public nudity ban, the district
court concluded first that Ordinance No.2010-05 is
content neutral because it is targeted not at the
suppression of free expression but instead at reducing the
harmful secondary effects associated with nude dancing;
and second, that the ordinance survives the four-prong
test for content-neutral symbolic speech established by
the Supreme Court in United States v. 0 'Brien, 391 U.S.
367, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968). The district
court next concluded that Dix acted within the parameters
of Illinois law in enacting both of the challenged alcohol
restrictions. Determining that the open container and
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BYOB regulations abridged no fundamental right, the
court applied a rational basis test and concluded that both
prohibitions withstand this deferential standard of review.
*711 Plaintiffs appeal the district court's ruling as to both
issues.

II. Discussion
111

we review
. de novo a d"1stnct
. court's grant of a motion

to dismiss for failure to state a claim, Alexander v.
McKinney, 692 F.3d 553, 555 (7th Cir.2012),
"constru[ing] the complaint in the light most favorable to
the plaintiff, accepting as true all well-pleaded facts
alleged, and drawing all possible inferences in [plaintiffs]
favor." Hecker v. Deere & Co., 556 F.3d 575, 580 (7th
Cir.2009).

A. Public Nudity Ban
Although "[b]eing 'in a state of nudity' is not an
inherently expressive condition," City of Erie v. Pap's
A.M. , 529 U.S. 277, 289, 120 S.Ct. 1382, 146 L.Ed.2d
265 (2000) (plurality opinion), "nude dancing ... is
expressive conduct within the outer perimeters of the First
Amendment." Barnes v. Glen Theatre, Inc., 501 U.S. 560,
566, 111 S.Ct. 2456, 115 L.Ed.2d 504 (1991) (plurality
opinion). Dix contends that Ordinance No.2010--05 is
targetad not at nude dancing itself, but rather at
minimizing the deleterious "secondary effects"-such as
"the impacts on public health, safety, and welfare," Pap's
A.M, 529 U.S. at 291, 120 S.Ct. 1382-----caused by the
presence of adult entertainment establishments. When
faced with such a legislative justification, this court has
"presume[d] that the government did not intend to censor
speech, even if the regulation incidentally burdens
particular instances of expressive conduct." Schultz v.
City of Cumberland, 228 F.3d 831, 841 (7th Cir.2000)
(citing Pap's A.M, 529 U.S. at 291, 120 S.Ct. 1382).
Nevertheless, because Dix's public nudity ban does entail
an incidental limitation on expressive activity, it must
satisfy certain constitutional standards. G.M. Enters., Inc.
v. Town of St. Joseph, Wis., 350 F.3d 631, 636 (7th
Cir.2003).
121

The U.S. Supreme Court has held that municipality-wide
regulations of public nudity, such as the ordinance at issue
here, are properly evaluated under the framework set forth
in United States v. O'Brien, 391 U.S. 367, 88 S.Ct. 1673,
for content-neutral restrictions on symbolic speech. Pap's
A.M, 529 U.S. at 289, 120 S.Ct. 1382; see also G.M.
Enters., 350 F.3d at 638 ("Regulations of public nudity ...
WESTLAW

are analyzed under the intermediate scrutiny test of
United States v. 0 'Brien."). The Supreme Court first
applied the 0 'Brien standard to a public nudity ordinance
in its fractured 1991 decision, Barnes v. Glen Theatre,
Inc., 501 U.S. 560, l 11 S.Ct. 2456, 115 L.Ed.2d 504.
Barnes addressed the constitutionality of an Indiana
public indecency statute nearly identical to Dix's
regulation, which banned "nudity" in a "public place,"
effectively requiring exotic dancers to wear pasties and
G-strings. Id. at 563, 569 n. 2, 111 S.Ct. 2456. The Court
noted that Indiana, like Dix here, "ha[d] not banned nude
dancing as such, but ha[d] proscribed public nudity across
the board" in all public accommodations. Id. at 566, 111
S.Ct. 2456. The Court3 determined that the statute was
unrelated to the suppression of free expression-and was
therefore content neutral-concluding that "while the
dancing to which [the statute applies] ha[s] a
communicative element, it [i]s not the dancing that [i]s
prohibited, but simply its being done in the nude." Id. at
570- 71, 111 S.Ct. 2456. Because Ordinance *712
No.2010--05 applies to all "public places" within Dix and
permits erotic dancing so long as pasties and G-strings are
worn, it merits the same constitutional analysis.
131

Under the 0 'Brien test, a regulation of public nudity
will be upheld if (1) the regulation is within the
constitutional power of the government; (2) the regulation
furthers an important or substantial governmental interest;
(3) the governmental interest is unrelated to the
suppression of free expression; and (4) the restriction on
alleged First Amendment freedoms is no greater than
essential to flllther the government's interest O'Brien.
391 U.S. at 377, 88 S.Ct. 1673. Ordinance No.2010-05
easily satisfies three of these four prongs. With respect to
the first prong of the analysis, the Supreme Court
established in City of Erie v. Pap's A.M that the passage
of a substantially similar public nudity ordinance to
"?rotect public health and safety [was] clearly within [a]
city's [constitutional] police powers." 529 U.S. at 296,
120 S.Ct. 1382. Dix's proffered rationale for Ordinance
No.2010--05-the maintenance of "social order health
welfare, and safety of citizens"-is essentially the sam~
as that advanced by the city of Erie. 0 'Brien 's third
prong, which inquires whether the governmental interest
~s u~elated to the suppression of free expression, is
identical to the antecedent content neutrality inquiry,
ad~ressed above. Finally, with regard to the fourth prong,
which explores whether a challenged restraint on
symbolic speech is any more restrictive than necessary to
further the government's interests, the Supreme Court has
concluded that a pasties and G-string requirement
imposes only a de minimis restriction on freedom of
expression, and one that is "minor when measured against
the dancer's remaining capacity and opportunity to
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express the erotic message." Barnes, 501 U.S. at 587, 111
S.Ct. 2456 (Souter, J., concurring in the judgment); see
also G.M Enters., 350 F.3d at 636 ("The requirement that
dancers wear pasties and G-strings has only a 'de
minimis' effect on the expression conveyed by nude
<lancing.'').
Dix's public nudity ban fares less well, however, with
respect to the second prong of O'Brien, which demands
that Ordinance No.2010-05 "further[ ] an important or
substantial governmental interest." 391 U.S. at 377, 88
S.Ct. 1673. As we have explained, Dix's asserted
justification for the ordinance's enactment is the reduction
of adverse
secondary
effects
associated with
establishments that offer erotic entertainment-an interest
whose validity the Barnes Court acknowledged. See 501
U.S. al 582, 111 S.ct. 2456 (crediting Indiana's
"substantial interest in combating the secondary effects of
adult entertainment establishments"). Ilowever, while the
minimization of secondary effects may, in the abstract,
satisfy 0 'Brien 's "substantial governmental interest"
requirement, Dix must nevertheless offer some evidence
that nude dancing in fact generates such deleterious
effects. See G.M Enters., 350 F.3d at 638-39 (assessing
"what quality and quantum of evidence a regulating body
must con~idcr in order to demonstrate that it has a
reasonable basis for believing that the regulated activity
generates adverse secondary effects, the reduction of
which is a 'substantial government interest' under the ...
0 'Brien test[ ]"). The outcome of this appeal ultimately
turns on whether, in enacting the challenged ordinance,
Dix relied on evidence sufficient to suggest that public
nudity would give rise to adverse secondary effects in the
Village.
The parties dispute the evidentiary foundation that a
municipality must establish in order to invoke secondary
effects as the justification for an ordinance burdening
*713 freedom of expression. Plaintiffs contend that Dix
must point to actual data-be it from Dix itself or from a
comparable municipality-indicating a real harm that the
Village's public nudity ban would serve to mitigate. Dix
counters that because the language of Ordinance 2010-05
was intentionally modeled after that of public nudity bans
that have "been approved by the Courts as consistent with
the Illinois and United States Constitution," prior judicial
opinions addressing those bans provide all findings
necessary to support Ordinance No.2010-05's enactment.
The district court shared Dix's view. The court rejected
plaintiffs' argument that Dix "needed a 'predicate'-some
study, factual finding, or other evidence-in order to
justify that its nudity ban would combat the secondary
effects of nude dancing." Foxxxy Ladyz Adult World, Inc.
WE S TL AW

v. Vil!. of Dix, Ill., No. 13-482, op. at 712 n. 5 (S.D.111.
Mar. 12, 2014). According to the court, "The Pap's A.M.
plurality made clear that relying on the evidentiary
foundation of harmful secondary effects set forth in
previous caselaw provides an adequate rationale for
passing a nudity ban." Id. (citing Pap's A.M, 529 U.S. at
296-97, 120 S.Ct. 1382). This conclusion was in error.
While Pap's A.M. may have suggested that reliance on
prior case law was sufficient to justify the imposition of a
ban on public nudity,4 the Supreme Court, in its
subsequent decision, City of Los Angeles v. Alameda
Books, Inc., 535 U.S. 425, 122 S.Ct. 1728, 152 L.Ed.2d
670 (2002) (plurality opinion), clarified that the
evidentiary standard a municipality must satisfy in order
to constitutionally impose a restriction on adult
entertainment venues is not so lenient.
The Court first addressed this standard m its 1986
opinion, City of Renton v. Playtime Theatres, Inc., 475
U.S. 41, 106 S.Ct. 925, 89 L.Ed.2d 29. There, the city of
Rentnn, Wflshington (pop11lf1tion 1?.,000) em1cted a zoning
ordinance prohibiting the operation of any "adult motion
picture theater" within 1,000 feet of any residential zone,
church, park, or school. Id. at 44, 106 S.Ct. 925. Prior to
enacting the ordinance, which "was aimed at preventing
the secondary effects caused by the presence of even one
such theater in a given neighborhood," the city held
public hearings, considered studies produced by nearby
Seattle, and reviewed a repmt from the City Attorney's
Office detailing similar developments in other cities. Id. at
,44, 50, 106 S.Ct. 925. In evaluating whether Renton had
sufficiently demonstrated the existence of adverse
secondary effects when it relied heavily on data from
other cities rather than on legislative findings specific to
Renton, the Court endorsed Renton 's reliance on "the
experiences of Seattle and other cities, and in particular
on the 'detailed findings' summarized in the Washington
Supreme Court's Northend Cinema opinion." Id. at 51,
106 S.Ct. 925 (citing Northend Cinema, Inc. v. City of
Seattle, 90 Wash.2d 709, 585 P.2d 1153 (1978)). *714
"The First Amendment does not require a city, before
enacting such an ordinance, to conduct new studies or
produce evidence independent of that already generated
by other cities, so long as whatever evidence the city
relies upon is reasonably believed to be relevant to the
problem that the city addresses." Id. at 51-52, 106 S.Ct.
925. This language, which led the Court to uphold Renton
's ordinance as a valid governmental response to the
"admittedly serious problems" created by adult theatres,
id at 54, 106 S.Ct. 925, has provided the baseline for all
subsequent Supreme Court decisions addressing a
municipality's evidentiary burden in imposing restrictions
on adult entertainment establishments.
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Renton was followed by Barnes and Pap's A.M-both
plurality opinions in which the Court upheld public nudity
bans over First Amendment challenge, invoking Renton 's
evidentiary standard and endorsing reliance on prior case
law to meet that standard. See Barnes, 501 U.S. at 584,
111 S.Ct. 2456 (noting that because the type of
entertainment the government sought to regulate was
"plainly of the same character as that at issue in
Renton, .... [i]t is therefore no leap to say that live nude
dancing of the sort at issue here is likely to produce the
same pernicious secondary effects"); see also Pap's A.M,
529 U.S. at 296-97, 120 S.Ct. 1382. Recognizing that the
divided opinions in Pap's A.M and Barnes may have
muddied the waters regarding the nature and extent of the
evidence a governmental body must evaluate in order to
conclude that a regulated activity produces adverse
secondary effects, the Court granted certiorari in City of
Los Angeles v. Alameda Books, Inc., "to clarify the
standard for determining whether an ordinance serves a
substantial government interest under Renton." 535 U.S.
at 433, 122 S.Ct. 1728.
In Alameda Books, plaintiff operators of an adult
bookstore and adult video arcade challenged a 1983 Los
Angeles ordinance prohibiting the operation of multiple
adult businesses in the same building. Id. at 431-32, 122
S.Ct. 1728. In enacting the ordinance, Los Angeles looked
to a 1977 study it had conducted, which focused not on
the effects of multiple adult entertainment businesses
within a single complex, but rather on the effects of a
concentration of separate adult establishments within
close geographic proximity. Id. at 430, 122 S.tt. 1728.
Although Los Angeles did not consider evidence bearing
directly on the alleged link between multiple-use adult
establishments and negative secondary effects, the
Supreme Court determined that Los Angeles permissibly
relied on the 1977 study. See id. at 436, 122 S.Ct. 1728
("[I]t is rational for the city to infer that reducing the
concentration of adult operations in a neighborhood,
whether within separate establishments or in one large
establishment, will reduce crime rates.").
In an attempt to crystalize the evidentiary standard set
forth in Renton, the Alameda Books plurality explained,
In Renton, we .. .. held that a
municipality may rely on any
evidence that is "reasonably
believed to be relevant" for
demonstrating
a
connection
between speech and a substantial,
independent government interest.
This is not to scry that a
municipality can get awcry with
shoddy data or reasoning. The
WEST LAW

municipality's evidence must fairly
support
the
municipality's
rationale for its ordinance. 5

*715 Id. at 438, 122 S.Ct. 1728 (emphasis added)
(citations omitted) (quoting Renton, 475 U.S. at 51, 106
S.Ct. 925). Concluding that Los Angeles, "at th[at] stage
of the litigation, ha[ d] complied with the evidentiary
requirement in Renton," id. at 439, 122 S.Ct. 1728, the
Court reversed the Ninth Circuit's grant of summary
judgment in plaintiffs' favor, and remanded the case for
an evidentiary hearing to determine whether Los
Angeles's secondary effects evidence was strong enough
to justify the challenged ordinance. The Court declined,
however, to conclusively hold that the ordinance
complied with the dictates of the First Amendment. See
id. at 453, 122 S.Ct. 1728 (Kennedy, J., concurring in the
judgment) ("If [Los Angeles's evidentiary basis] can be
proved unsound at trial, then the ordinance might not
withstand intermediate scrutiny.").
In the wake of Alameda Books, our court has been
consistent in requiring that a regulating body produce
some specific, tangible evidence establishing a link
between the regulated activity and harmful secondary
effects. Our decision in Annex Books, Inc. v. City of
Indianapolis, Ind., 581 F.3d 460 (7th Cir.2009), is
particularly instructive. In Annex Books, Indianapolis
revised its ordinances relating to adult businesses,
expanding the definition of "adult entertainment business"
and prohibiting the operation of such businesses after
midnight or on Sundays. Id. at 46 l .6 The city attempted to
justify the restrictions on the ground that they would
"reduce crime and other secondary effects associated with
adult businesses." Id. at 462. In setting forth the
applicable evidentiary standard, we interpreted Alameda
Books to require a demonstration that a regulation is "
'likely to cause a significant decrease in secondary effects
and a trivial decrease in the quantity of speech.' '[In other
words, a] city must advance some basis to show that its
regulation has the purpose and effect of suppressing
secondary effects .... '" Id. at 465, 122 S.Ct. 1728 (quoting
Alameda Books, 535 U.S. at 445, 449, 122 S.Ct. 1728).
In revising the challenged ordinances, Indianapolis relied
on a 1984 study that found higher crime rates near adult
businesses. However, we rejected the study's probative
value, concluding that it was relevant only to a restriction
on the high concentration of adult businesses in a
particular geographic area, which Indianapolis's
ordinances did not seek to regulate. Id. at 462, 122 S.Ct.
1728. We also objected to the fact that most of the
plaintiffs were book and video outlets, which did not offer
live entertainment, but that the studies that Indianapolis
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cited dealt exclusively with live entertainment venues. Id.
at 463, 122 S.Ct. 1728. In summarizing the flaws in
Indianapolis's research, we explained,
Indianapolis has approached this
case by assuming that any
empirical study of morals offenses
of
adult
near
any
kind
establishment in any city justifies
every *716 possible kind of legal
restriction in every city.... But
because books (even of the "adult"
variety) have a constitutional status
different from granola and wine, ...
the public benefits of the
restrictions must be established by
evidence, and not just asserted. The
evidence need not be local;
Indianapolis is entitled to rely on
findings from Milwaukee or
Memphis (provided that a suitable
effort is made to control for other
variables). But there must be
1s
evidence;
lawyers'
talk
insufficient.
Id. (citations omitted). We ultimately held that the
"shortcomings" of the secondary effects evidence cited by
Indianapolis "call[ed] the City's justifications into
question and require[ d] an evidentiary hearing at which
the City must support its ordinance under the intermediate
standard of Alameda Books." Id. at 465, 122 S.Ct. 1728.
We reaffirmed this evidentiary standard in New Albany
DVD, LLC v. City of New Albany, Ind., 581 F.3d 556 (7th
Cir.2009). There, the city of New Albany enacted a
prohibition on the operation of any sexually oriented
business within 1,000 feet of any church, which prevented
plaintiff adult book and video outlet from operating in its
current location. Id. at 558. The district court granted
plaintiffs motion for a preliminary injunction, which the
city appealed. Although we found fault with the district
court's conclusion that New Albany's ordinance was not
narrowly tailored, id. at 558-59, we nonetheless agreed
that the city-at least at that point in the litigation-had
not demonstrated that the plaintiffs establishment, or
other comparable businesses, generated any adverse
secondary effects. Id. at 559. With respect to New
Albany's
first
proffered
mJunous
secondary
effect-increased theft-we concluded that the city had
not offered evidence that "fairly support[ed]" the
contention that adult bookstores located near churches
attracted thieves. Id. at 560.

WEST LAW

We also found that the city had produced insufficient
evidentiary support for the ordinance's alternative
justification-an increase in pornographic litter. We
determined that, in order to salvage the anti-litter rationale
on remand, New Albany would be required to present
evidence establishing "(a) how much sex-oriented litter an
adult bookstore generates; (b) who is likely to see that
litter in the parts of New Albany where adult bookstores
are allowed to operate; and (c) how much adult litter will
remain in New Albany's central business urea ... if
plaintiff is exiled." Id. at 561. In sum, both Annex Books
and New Albany require that a municipality enacting an
ordinance that burdens freedom of expression
demonstrate a reasonable connection between the cited
evidentiary basis for its regulation and the specific facts
and circumstances on the ground.
141

Applying this precedent to Ordinance No.20 I 0--05, we
reverse lhe dislricl cuurl 's granl uf Dix's muliun lu
di'smiss. To pass constitutional muster, Dix must provide
some concrete evidence indicating that public nudity
generates adverse secondary effects. Dix has produced no
such evidence-either within the Village itself or in an
analogous municipality. All Dix has offered is the generic
maxim that it "is in the public interest to maintain social
unlt:r, ht:allh, wdfarn, aml safoly uf ciliztms." As we
observed in Annex Books, if public nudity is "associated
with significant crime or disorderly conduct, it should be
easy fur [the municipality] to show it." 581 F.3d at 463.
But, like Indianapolis there, Dix here "has not offered an
iota of evidence to that effect." Id.
As for the "quality and quantum of evidence" Dix must
produce, G.M Enters., *717 350 F.3d at 638, the Village
retains considerable flexibility in identifying evidentiary
support. As we explained in Annex Books, Dix is not
required to conduct independent studies regarding
undesirable secondary effects, but rather may rely on
evidence from other municipalities-"provided that a
suitable effort is made to control for other variables." 581
F.3d at 463. There is also no need for the relied-upon
evidence to meet the demanding requirements of Daubert
v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113
S.Ct. 2786, 125 L.Ed.2d 469 (1993), the governing
standard for the admissibility of expert testimony at trial.
See G.M Enters., 350 F.3d at 640 (rejecting as
"completely unfounded" the contention that a
municipality cannot establish a reasonable basis for
believing its regulations will reduce adverse secondary
effects "unless the studies it relied upon are of sufficient
methodological rigor to be admissible under Daubert ").
We recognize that Dix is entitled to a "reasonable
opportunity to experiment with solutions to address the
secondary effects of protected speech." Alameda Books,
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535 U.S. at 439, 122 S.Ct. 1728 (plurality opinion)
(citation and internal quotation marks omitted). But this
leeway does not diminish the importance of the
evidentiary requirement: to establish the constitutionality
of Ordinance No.2010-05, Dix must offer evidence
sufficient to "demonstrate a reasonable belief in a causal
relationship between [public nudity] and secondary
effects." G.M Enters., 350 F.3d at 640.
Finally, we emphasize that this dispute is only at the
motion-to-dismiss stage. In reversing the district court, we
conclude only that Dix-at this early phase of the
litigation-has not pointed to sufficient secondary effects
evidence to permit disposing of plaintiffs' claim
altogether. If, on remand, Dix produces concrete
evidentiary support, and "[i]f plaintiffs fail to cast direct
doubt on [its proffered] rationale, either by demonstrating
that [Dix)'s evidence does not support its rationale or by
furnishing evidence that disputes [Dix]'s factual
findings," Ordinance No.20 l 0-05' should be upheld.
Alameda Books, 535 U.S. at 438-39, 122 S.Ct. 1728. By
contrast, "[i]f plaintiffs succeed in casting doubt on
[Dix]' s rationale in either manner, the burden shifts back
to [Dix] to supplement the record with evidence renewing
support for a theory that justifies its ordinance." Id. at
439, 122 S.Ct. 1728. To dismiss plaintiffs' claim now,
when Dix has not yet made any affirmative showing of
adverse secondary effects and plaintiffs have therefore not
received a full and fair opportunity to challenge Dix's
findings, 1 would be premature.

B. Alcohol Regulations
Plaintiffs also argue that, under Illinois law, Dix lacked
authority to pass the open container ban (Ordinance
No.2010-04) and the prohibition on the possession of
alcohol
in
public
accommodations
(Ordinance
No.2010-06). They further contend that, even if Dix acted
within the parameters of Illinois law in enacting the
challenged regulations, the bans nevertheless violate the
First Amendment because Dix has produced no evidence
demonstrating that the possession of liquor by patrons of
a business *718 offering erotic entertainment generates
adverse secondary effects.

The Illinois Liquor Control Act ("ILCA"), 235 Ill. Comp.
Stat. 5, is the primary statute governing the ability of
Illinois municipalities to regulate the sale and distribution
of alcohol, and "prescribes the limits beyond which a
municipality may not act." Cheetah Enters., Inc. v. Cnty.
of Lake, 22 Ill.App.3d 306, 317 N.E.2d 129, 132 (1974).
The ILCA instructs that its provisions "shall be liberally
construed, to the end that the health, safety and welfare of
the People of the State of Illinois shall be protected and

temperance in the consumption of alcoholic liquors shall
be fostered and promoted." 235 Ill. Comp. Stat. 5/1 - 2.
rsi Plaintiffs contend that the challenged ordinances
violate § 2-1 of the ILCA, which states, "nothing herein
contained shall prevent the possession and transportation
of alcoholic liquor by the possessor for the personal use of
the possessor, his family and guests." 235 Ill. Comp. Stat.
5/2- 1. But Dix has not prohibited the possession or
transportation of alcohol for "personal use"; it has simply
regulated the possession and consumption of alcohol in
public."

Dix argues that its authority to enact the challenged
alcohol restrictions derives directly from § 4-1 of the
ILCA, which permits municipalities to "establish such
further regulations and restrictions upon the issuance of
and operations under local licenses not inconsistent with
law as the public good and convenience may require."
235 Ill. Comp. Stat. 5/4-1. However, § 4-1 applies
specifically to the regulation of those establishments that
have been granted municipal licenses to sell liquor. As
Dix is a dry municipality, 9 neither Foxxxy Ladyz nor any
other commercial establishment within the Village has
received such a license, and therefore § 4-1 does not
control. Yet § 4-1 is nonetheless instructive. Given that
our court has interpreted this provision as a grant of
"broad discretionary authority" to aid municipalities in
their regulation of liquor licensees, Frey Corp. v. City of
Peoria, Ill., 735 F.3d 505, 510 (7th Cir.2013), it makes
little sense to conclude that, where a municipality has
properly 'banned liquor licenses altogether, it lacks
implicit authority to impose additional restrictions that
advance its long-held "dry" status-particularly where
such restrictions further the ILCA's public safety goals.
161

Moreover, while the ILCA is silent as to both public
consumption and BYOB, Dix finds authorization for the
enactment of Ordinance Nos.2010-04 and 2010-06 in
*719 the Illinois Municipal Code, 65 Ill. Comp. Stat. 5.
The Code expressly endorses Ordinance No.2010- 06,
Dix's prohibition on the possession of alcohol in public
accommodations, by permitting municipalities to
"regulate businesses operating as a public accommodation
that permit the consumption of alcoholic liquor on the
business premises and that are not licensed under the
[ILCA]." 65 Ill. Comp. Stat. 5/11-42-10.1. As an
"entertainment" facility that permits any individual over
age twenty-one to enter and consume alcohol, Foxxxy
Ladyz constitutes a "public accommodation" within the
meaning of the Code, and Dix therefore acted within its
express statutory authority in restricting the possession of
alcohol therein. See id. (" '[P]ublic accommodation'
means a refreshment, entertainment, or recreation facility

~~~~~~~~~~~~~~~~~~~~
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of any kind, whether licensed or not, whose goods,
services, facilities, privileges, or advantages are extended,
offered, sold, or otherwise made available to the public.").
171 With regard to Ordinance No.2010--04-Dix's open

container ban-the Municipal Code makes no express
reference to open containers of alcohol in public;
however, it empowers all Illinois municipalities to
"prevent intoxication ... and all other disorderly conduct."
65 Ill. Comp. Stat. 5111-5-3. Countless municipalities in
the State of Illinois have elected to prohibit public
consumption of alcohol as one method of combating
intoxication. See, e.g., Chi., Ill., Mun.Code § 8-4--030 ("It
shall be unlawful for any person to drink any alcoholic
liquor as defined by law on any public way .... "). Read in
conjunction with the permissive language of the ILCA,
the Municipal Code confirms the lllinois legislature's
intent to confer on municipalities broad discretion to
regulale alcohol consumption in order to promote public
health and safety, including via the imposition of a
prohibition on open containers of alcohol in public. We
therefore conclude that Dix's enactment of Ordinance
Nos.2010--04 and 2010-06 falls within the parameters of
Illinois law.
fHI Turning lo whether the challenged alcohol regulations
comport with constitutional requirements, that inquiry is a
simple one. We have unequivocally held that the First
Amendment does not entitle a bar, its dancers or its
patrons, "to have alcohol available during a 'presentation'
of nude or semi-m;de dancing." Ben 's Bar, Inc. v. Vil/. of
Som erset, 3 I 6 F.3d 702, 726 (7th Cir.2003). In Ben 's Bar,
Inc. v. Village of Somerset, we upheld a municipal
ordinance prohibiting the sale, use, or consumption of
alcohol on the premises of "Sexually Oriented
Businesses." Id. at 704, 728. Concluding that the
regulation at issue was "not a restriction on erotic
expression, but a prohibition of nonexpressive conduct
(i.e., serving and consuming alcohol) during the
presentation of expressive conduct," we subjected the
challenged regulation to intermediate scrutiny. Id. at 724,
726. However, in contrast to the regulation at issue in
Ben's Bar, the challenged ordinances here do not single
out "sexually oriented businesses," which are subject to
some limited amount of First Amendment protection;
rather, Ordinance Nos.2010- 04 and 2010--06 apply
broadly to all public accommodations and do not, on their
face, target establishments where protected expressive
conduct is likely to occur. Therefore, the district court
correctly concluded that Dix's alcohol ordinances burden
no fundamental rights, and that the ordinances need only
withstand rational basis review.

rationally related to some legitimate government interest.
Wis. Educ. Ass 'n Council v. Walker, 705 F .3d 640, 653
(7th Cir.2013). Such a regulation "bear [s] a strong
presumption of *720 validity" and the challenging party
bears the burden of negating "every conceivable basis
which might support it." FCC v. Beach Commc'ns, Inc.,
508 U.S . 307, 314- 15, 113 S.Ct. 2096, 124 L.Ed.2d 211
(1993). Further, under rational basis review, "it is entirely
irrelevant .. . whether the conceived reason for the
challenged
[regulation]
actually
motivated
the
legislature." Id. at 315, 113 S.Ct. 2096. "[A] legislative
choice is not subject to courtroom fact-finding and may
be based on rational speculation unsupported by evidence
or empirical data." Id.
1111 Based on this deferential standard of review, plaintiffs'

challenge fails. Dix's asserted interests in enacting the
alcohol restrictions-maintaining "social order, health,
welfare, and safety" and "preserv[ing] the 'dry' status of
the Village of Dix to the fullest extent ·permitted by
law"-are undoubtedly legitimate and bear a reasonable
relation to the open container and public accommodations
bans. Although plaintiffs allege that the true motivation
behind the alcohol restrictions was to interfere with the
successful operation of Foxxxy Ladyz, this allegation is
insufficient to render a regulation Invalid under rational
basis review so long as some hypothetical legitimate
government interest exists to support the challenged
regulation. See id. Finally, because regulations survive
rational basis review even if they are "speculation[s]
unsupported by 1 evidence," id. , Dix was under no
obligation to demonstrate concrete evidence of adverse
secondary effects prior to enacting the contested
ordinances. The district court was therefore correct to
dismiss plaintiffs' challenge to Ordinance Nos.2010--04
and 2010--06.

III. Conclusion
We REVERSE the district court's dismissal of plaintiffs'
challenge to Dix 's public nudity ban but AFFIRM its
dismissal of plaintiffs' challenge to Dix's alcohol
regulations, and REMAND for further proceedings
consistent with this opinion.

All Citations
779 F.3d 706

19 1 1io1 A regulation satisfies rational basis so long as it is
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Footnotes
Plaintiffs allege that Dix's prohibition on "indecent or lewd dress" is unconstitutionally vague . The challenged language,
however, has been omitted from Dix's revised public nudity ordinance. We therefore need not address this argument.
2

Although plaintiffs contend that the Illinois Constitution's protection of speech is broader than that found in the First
Amendment of the United States Constitution, this court has determined that "the Constitution of the State of Illinois
protects an individual's right to free speech only to the same extent that such speech is protected by the Constitution of
the United States." Trejo v. Shaben, 319 F.3d 878, 884 n. 2 (7th Cir.2003) (emphasis added) . Therefore, we need not
independently address plaintiffs' state law claims .

3

Justice Souter provided the necessary fifth vote in Barnes, and, as the narrowest opinion in support of the judgment of
the Court, under Marks v. United States, 430 U.S. 188, 193, 97 S.Ct. 990, 51 L.Ed .2d 260 (1977), his concurrence is
controlling. He agreed with the plurality as to the question of content neutrality. See Bames, 501 U.S. at 586, 111 S.Ct.
2456 (Souter, J., concurring in the judgment).

4

To be sure, the district court's conclusion is not without support from the plurality opinion in Pap's A.M. Evaluating a
public nudity ban akin to that at issue in Bames and in the instant case, the plurality concluded , "Because the nude
dancing at [plaintiffs establishment} is of the same character as the adult entertainment at issue in [prior Supreme
Court cases} , it was reasonable for Erie to conclude that such nude dancing was likely to produce the same secondary
effects." 529 U.S. at 296-97, 120 S.Ct. 1382 (citing City ·o f Renton v. Playtime Theatres, Inc., 475 U.S. 41, 106 S.Ct.
925, 89 L.Ed.2d 29 (1986); Young v. Am. Mini Theatres, Inc., 427 U.S. 50, 96 S.Ct. 2440, 49 L.Ed .2d 310 (1976)
(plurality opinion); and California v. LaRue, 409 U.S. 109, 93 S.Ct. 390, 34 L.Ed.2d 342 (1972)). However, as we
discuss in greater detail below, subsequent case law from the Supreme Court and from our own circuit establishes
more stringent evidentiary requirements.

5

Justice Kennedy, who provided the necessary fifth vote in Alameda Books, agreed with the evidentiary standard set
forth by the plurality. In analyzing "how much evidence is required to support the proposition" that a particular
establishment may create negative secondary effects, he concluded that "[t}he plurality .. . gives the correct answer."
535 U.S. at 449, 122 S.Ct. 1728 (Kennedy, J., concurring in the judgment) .

6

Although the regulations at issue in Annex Books were more extensive than those at issue in the instant case, it is
clear that intermediate scrutiny applies to both sets of regulations . See Annex Books, 581 F.3d at 462 ("(Indianapolis}
concedes that its laws are subject to 'intermediate' scrutiny .... ") ; Schultz, 228 F.3d at 841 ("[A] general prohibition on all
public nudity receives intermediate scrutiny .. . when the government offers as its legislative justification the
suppression of public nudity's negative secondary effects."). Therefore, the district court was incorrect to conclude that
Annex Books is not relevant because it involved ordinances specifically targeted at adult businesses while Dix's
ordinance is a general village-wide ban on nudity.

7

Plaintiffs claim that Dix "adopted [Ordinance No.2010-05} solely for the purpose of interfering with Plaintiffs' business
and suppressing the entertainment offered to willing customers." While the Supreme Court has repeatedly held that it
"will not strike down an otherwise constitutional statute on the basis of an alleged illicit legislative motive," O'Brien, 391
U.S. at 383, 88 S.Ct. 1673, plaintiffs are nevertheless entitled an opportunity to dispute the evidence offered in support
of Dix's secondary effects rationale . Alameda Books, 535 U.S. at 438-39, 122 S.Ct. 1728.

8

It is worth noting that the State of Illinois has enacted a statewide ban on the transportation of open containers of
alcohol in vehicles, so§ 2-1 of the ILCA cannot fairly be read to guarantee individuals an uninhibited right to possess
and transport alcohol , no matter the circumstances . See 625 Ill. Comp. Stat. 5/11-502 ("[N]o driver [or passenger} may
transport, carry, possess or have any alcoholic liquor within the passenger area of any motor vehicle upon a highway in
this State except in the original container and with the seal unbroken.").

9

Pursuant to 235 Ill. Comp. Stat. 5/9-2, a municipality that currently permits the sale of alcohol may not prohibit it
without obtaining authorization via a general referendum . Once a municipality has attained "dry" status, however, the
municipality may remain dry until a general referendum is passed requiring it to again permit the sale of alcohol. 235 Ill.
Comp . Stat. 5/9-10. According to plaintiffs, § 9-2 implies that Dix could not ban the consumption of alcohol in public
without conducting a similar referendum . But § 9-2 applies only to prohibitions on the sale of alcohol-not its public
consumption . Put simply, the ILCA's referendum requirement is inapplicable to the restrictions at issue here.
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overlay districts violated First Amendment by
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them without prejudice; question as to whether
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rules of land-use control and state-law
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Opinion

WOOD, Chief Judge.
Stars Cabaret is a nude dancing establishment in Neenah,
Wisconsin, which lies in Winnebago County. When Stars
opened in 2006, the County had a zoning ordinance
governing Adult Entertainment Overlay Districts. In order
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to operate legally, Stars's owner, Green Valley
Investments, had to locate its cabaret within an area
authorized by the zoning law. But the process was stalled
at the outset because, as all parties agree, the 2006
ordinance violated the First Amendment. In an effort to
reap a permanent benefit from that fact, Green Valley
later sued in federal court for a declaration that its
operation of Stars has been legal from the outset. Green
Valley reasoned that anything is legal that is not
forbidden, and its cabaret was banned only by an
unconstitutional ordinance: ergo, it said, the cabaret was
permitted in 2006 and now has become a legal
nonconforming use that cannot be barred by a later
ordinance. To drive the point home, Green Valley also
brought a supplemental claim seeking a declaration under
state law that the Stars Cabaret was a valid
nonconforming use under state law.
The district court found this a little too much to buy, and
so it granted summary judgment to the County. It did so
on the understanding that it was possible to use the
severance clause in the ordinance to strike its
unconstitutional provisions. After doing so, the court
thought, enough of *866 a regulatory scheme remained to
support a finding that the cabaret was unlawful in 2006
when it opened, that it is still unlawful, and thus that it
cannot take advantage of grandfathering.
We agree with the district court that the permissive use
scheme laid out in the County' s ordinance is
unconstitutional. But we have serious reservations about
the rest of its analysis. Once the cohstitutional problems
with the County's law are dealt with, the core questions
that remain are those of state law. Their resolution
depends on facts that have not yet been developed, and on
the possible existence of a power not only to sever
problematic language but to revise it-a power we do not
have. Under the circumstances, we conclude that the
district court should have declined to exercise
supplemental jurisdiction over the state-law claims;
instead, it should have dismissed them without prejudice
so that the parties may (if they wish) pursue them in state
court. We therefore reverse to that extent.

I

In 2006, when Stars opened for business, Winnebago
County had on its books Town/County Zoning Ordinance
17 .13, which required adult entertainment establishments
to locate within "adult entertainment overlay [AEO]
district (s]." An AEO district could be established only if
the County issued a conditional-use permit to the
WESTLAW

would-be adult entertainment operator. The zoning
committee responsible for this process would issue such a
permit only if it found that the proposed use complied
with several requirements, including that it would "not be
a detriment to the public welfare" and "in no way [would]
contribute to the deterioration of the surrounding
neighborhood" or "have a harmful influence on children
residing in or frequenting the area." The application also
had to demonstrate (among other things) that no
intoxicating beverages would be sold within the AEO
district, and that any "adult use" within the district would
be located at least 1500 feet from any other adult use and
at least 2000 feet from land zoned residential or
institutional. (This is the setback provision.)
The 2006 ordinance also stipulated that the proposed
AEO district had to lie within "a B-3 Highway Business
District." Unfortunately, however, at no point did it define
what a "B-3 Highway Business District" is, even though
it mentioned "Highway Business Uses." (The copy of the
ordinance in the record includes some scribbled text
above the printed text "Highway Business Uses" that we
think says "Highway Bus Dist should include." But the
parties have not given us any reason to believe that these
scribbles were incorporated into the ordinance.)
Elsewhere in the County's general zoning law, there is a
severability clause. It states that "[i]f any section, clause,
provision, or portion of this Section is adjudged
unconstitutional or invalid by a court of competent
jurisdiction, the remainder of the Ordinance shall not be
affected thereby."
~
Green Valley has never attempted to satisfy the
requirements of Ordinance 17 .13. It has never sought a
permit to establish an AEO district encompassing its
location. The Stars Cabaret openly features nude dancing
and serves alcoholic beverages.
Green Valley sued the County in 2006 for declaratory and
injunctive relief, alleging that Ordinance 17 .13 was an
unconstitutional restriction on expression. While that suit
was pending, the County amended the ordinance, and
Green Valley agreed to a dismissal without prejudice.
(The legality of the 2006 ordinance was thus never
resolved in that suit.) In 2008, Green Valley returned to
federal court with a new suit challenging the
constitutionality *867 of a 2007 amendment to the
ordinance. At that point, the district court permanently
enjoined the County from enforcing the provisions of the
2007 ordinance relating to conditional use permits, but it
found that the remainder of the ordinance once the
unconstitutional parts were severed could operate
effectively on a standalone basis. Green Valley appealed
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to this court, but while the appeal was pending,
Winnebago County again changed the ordinance.
Believing that this mooted the appeal, Green Valley
voluntarily dismissed it on June 1, 2012.
Just before it dismissed the appeal, Green Valley asked
Winnebago County's corporation counsel, John Bodnar,
to confirm that Stars would be able to continue operating
as a nonconforming use. Bodnar did not respond until
December 21, 2012, when he rejected that position on the
theory that Stars had never been lawful and thus was
subject to the ordinance as redrawn by the district court.
Thus rebuffed, Green Valley brought a third action
against the County in 2013. This time, it began with the
proposition that the 2006 version of the ordinance
violated the First Amendment. Since Stars had operated
for some time before this invalid ordinance was modified,
it argued that this use was lawful. Hence, it concluded,
under state law it had achieved the status of a valid
nonconforming use for purposes of the ordinance the
co11nty w~rn then using (the 2006 ordinance as amended in
2007 and again in 2011). It sought a declaratory judgment
that the 2006 ordinance violated the First Amendment in a
variety of ways, and it raised a supplemental claim under
state law for a declaration that under the new ordinance
Green Valley's "use of the land as an adult cabaret was
lawful in 2006 and is a valid nonconforming use now."
The County again moved for summaiy judgment, and the
district court ruled in its favor. The court first concluded
that it had subject-matter jurisdiction over the case- a
topic it had to reach because it found it unclear whether
Green Valley was seeking only a ruling on its state-law
zoning question or whether it was raising a federal
question about the constitutionality of the county's 2006
ordinance. It concluded that resolution of the federal
constitutional question was required before the state-law
issue could be reached. The court then decided that parts
of the 2006 ordinance were unconstitutional but that they
could be severed, leaving a constitutionally permissible
law that, from the time before Stars opened, has regulated
alcohol sales at adult establishments and established
setback limitations on the location of such businesses.
Since Stars has never complied with those requirements,
its operation (the court reasoned) has never been lawful.
This appeal followed.

II
111 121 Although "[b]eing 'in a state of nudity' is not an

inherently expressive condition," erotic nude dancing as
practiced at Stars "is expressive conduct" located "within
WESTLAW

the outer ambit of the First Amendment's protection."
City of Erie v. Pap's A.M., 529 U.S. 277, 289, 120 S.Ct.
1382, 146 L.Ed.2d 265 (2000). Prior restraints of ordinary
expression "come[ ] to [the] Court bearing a heavy
presumption against [their] constitutional validity."
Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 70, 83 S.Ct.
631, 9 L.Ed.2d 584 (1963). The Court may take a
somewhat more lenient approach to nude-entertainment
expression, see Barnes v. Glen Theatre, Inc., 501 U .S.
560, 111 S.Ct. 2456, 115 L.Ed.2d 504 ( 1991) (upholding
the enforcement of a public indecency law that required
pasties and G-strings), but it still looks carefully for a
valid justification for laws restricting these activities. In
Barnes, for instance, the Court upheld the *868
challenged ordinance only after finding that it served a
valid governmental interest, that it was narrowly tailored,
that it had only a minimal restraint on expression, and that
(as the Court put it, perhaps punning) "the bare minimum
necessa1y to achieve the State's purpose." Id. at 572, 111
S.Ct. 2456. We conclude that the permitting system in the
2006 version of Ordinance 17 .13 does not meet this test:
it is a prior restraint prohibited by the First Amendment.
In Cantwell v. Connecticut, 310 U.S. 296, 60 S.Ct. 900,
84 L.Ed. 1213 (1940), the Supreme Court summarized the
reasons why lltt: law ut:furt: it was au impt:nuissiult: priur
restraint:
It will be noted, however, that the
Act requires an application to the
secretary of the public welfare
council of the State; that he is
empowered to determine whether
the cause is a religious one, and
that the issue of a certificate
depends upon his affirmative
action. If he finds that the cause is
not that of religion, to solicit for it
becomes a crime. He is not to issue
a certificate as a matter of course.
His decision to issue or refuse it
involves appraisal of facts, the
exercise of judgment, and the
formation of an opinion.

Id. at 305, 60 S.Ct. 900, quoted with approval in
Southeastern Promotions, ltd. v. Conrad, 420 U.S. 546,
554, 95 S.Ct. 1239, 43 L.Ed.2d 448 (1975); see
Samuelson v. LaPorte Cmty. Sch. Corp., 526 F.3d 1046,
I 051 (7th Cir.2008) (applying these factors). We have
noted that "the case law on prior restraints is replete with
decisions invalidating zoning ordinances, licensing
schemes, permit regulations and other official acts that
limit expressive activity." Wernsing v. Thompson, 423
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F.3d 732, 747--48 (7th Cir.2005).
3

In this case, the 2006 law is a zoning ordinance and
permitting scheme rolled up into one. But whatever the
label, it unquestionably imposes a prior restraint. It
requires applicants such as Green Valley to apply to the
County for permission to undertake their selected mode of
expression-nude dancing. The County's committee
decides whether applicants receive permission to make
their proposed communication based on the content of
that communication. This requires the committee to
review such amorphous points as whether the proposed
use is "a detriment to the public welfare," or "will in no
way contribute to the deterioration of the surrounding
neighborhood," or "will not have a harmful influence on
children" in the area. The ordinance leaves it to the
County's discretion to decide yes or no on each of these
criteria. Finally, the County must affirmatively grant
permission for the use to occur. This is a quintessential
prior restraint.
fl

141

The question remains whether this prior restraint can
escape condemnation by fitting into one of the narrow
exceptions the Supreme Court has identified to the rule
barring prior restraints. See Stokes v. City of Madison, 930
F.2d I 163, I 169 (7th Cir.1991). One possible exception is
the presence of "a powerful overriding interest" such as
national security, obscenity, or incitement to violence and
overthrow of the government, id., but these have nothing
to do with our case. Another is whether the prior restraint
" takes place under procedural safeguards designed to
obviate the dangers of a censorship system." Southeastern
Promotions, 420 U.S. at 559, 95 S.Ct. 1239 (quotations
omitted). The safeguards the Court has recognized include
the imposition on the censor of the burden of instituting
judicial proceedings; the limitation of the restraint to a
brief period for the purpose of preserving the status quo
pending judicial review; and the assurance of a prompt
judicial determination. *869 FW/PBS, Inc. v. City of
Dallas, 493 U.S. 215, 227, 110 S.Ct. 596, 107 L.Ed.2d
603 (1990) (opinion of O'Connor, J.). The County's
ordinance includes none of these safeguards. Nor can the
ordinance be sandwiched into the exception for valid
time, place, and manner restrictions, given the fact that a
proposed adult use cannot occur at all under the ordinance
without permission from the County to establish an AEO
district for it.
In short, the permitting scheme set up in the 2006
ordinance creates an unconstitutional prior restraint and
cannot be enforced.

WES TL AW

III
rsi The district court acknowledged the County's
concession that the permitting system is an
unconstitutional prior restraint. But it agreed with the
County that the severability clause applicable to the 2006
ordinance made it possible to strike the unconstitutional
provisions from the ordinance and let a slightly amended
version of the remainder stand on its own as a working
law. In order to be left with something that makes sense,
however, the district judge had to modify the language in
some respects. After these changes (including changing
the term "Adult Entertainment District " to "Adult
Entertainment Establishments " in the alcohol provision),
the judge was satisfied that two parts of the truncated
ordinance could function without the permitting scheme:
the clause establishing setbacks for the locations of adult
establishments relative to other land uses, and the
provision banning the use of alcohol within AEO districts.

From a legislative standpoint, these may have been
sensible changes. But there is a preliminary state-law
issue that must be faced: it is not clear as a matter of
Wisconsin law that the power to sever includes the power
to modify, nor is it clear whether what remains of an
ordinance after severance can serve as a standalone law if
modifications or additions are necessary. See Leavitt v.
Jane L., 518 U.S. 137, 139, 116 S.Ct. 2068, 135 L.Ed.2d
443 (1996) ("Severability is of course a matter of state
law."). We do not know in this case whether, after
severance, the Wisconsin courts would regard the
' remaining parts of the ordinance as a valid freestanding
zoning provision. The parties have devoted most of their
attention to this issue. We were treated to a lengthy
discussion of the niceties of what constitutes a B-3
Highway Business District in Winnebago County and the
difference between principal and conditional land uses
under Wisconsin's precedents. This takes us very far
afield from the First Amendment question that launched
this case. "[F]ederal courts, as we have explained time
and again, are not zoning boards of appeal."
CEnergy-Glenmore Wind Farm No. 1, LLC v. Town of
Glenmore, 769 F.3d 485, 487 (7th Cir.2014). Yet, with
the First Amendment claim out of the way, that is the role
the parties have asked us to undertake.

r61 We are not saying that the zoning issues fall outside the
district court's supplemental jurisdiction. The federal
question and these state-law claims spring from a
common nucleus of operative fact, as cases discussing 28
U.S.C. § 1367 have put it, see, e.g., Jinks v. Richland Cty.,
538 U.S. 456, 463, 123 S.Ct. 1667, 155 L.Ed.2d 631
(2003), quoting United Mine Workers of Am. v. Gibbs,
383 U.S. 718, 715, 86 S.Ct. 1130, 16 L.Ed.2d 218 (1966),
and that is enough. But supplemental jurisdiction need not
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always be exercised, as § 1367(c) recognizes. A district
court may relinquish supplemental jurisdiction for several
reasons: the relation of the state claims to "a novel or
complex issue of State law"; their predominance "over the
claim or claims over which the district court has original
jurisdiction"; or for "other compelling *870 reasons" in
"exceptional circumstances." 28 U.S.C. § 1367(c)(l), (2),
(4). We review a district court's decision to exercise
supplemental jurisdiction for abuse of discretion. Bailey v.
City of Chicago, 779 F.3d 689, 696 (7th Cir.2015).
171

In assessing that question, we bear in mind the
Supreme Court's admonition that "zoning laws and their
provisions, long considered essential to effective urban
planning, are peculiarly within the province of state and
local legislative authorities." Warth v. Seldin, 422 U.S.
490, 508 n. 18, 95 S.Ct. 2197, 45 L.Ed.2d 343 (1975); see
also Hess v. Port Auth. Trans-Hudson Corp., 513 U.S.
30, 44, 115 S.Ct. 394, 130 L.Ed.2d 245 (1994). IIere,
there is no overriding federal-law question, such as the
possibility of an unconstitutional taking, e.g., Lucas v.
S.C. Coastal Council, 505 U.S. 1003, 112 S.Ct. 2886, 120
L.Ed.2d 798 ( 1992), or preemption by another federal
law, e.g., City of Cuyahoga Falls v. Buckeye Cmty. Hope
Found, 538 U.S. 188, 123 S.Ct. 1389, 155 L.Ed.2d 349
(?.001) (Pair Housing Act), that would override that
principle.
The ability of a court to do more than excise the
unconstitutional portions of the ordinance does not appear
to us t~ be settled in Wisconsin. The parties have not, for
example, pointed to a Wisconsin case that explicitly
establishes a rule allowing or disallowing such a
maneuver. Moreover, in our view the questions of state
law that remain to be decided "substantially predominate [
] over the claim or claims over which the district court has
original jurisdiction." 28 U.S.C. § 1367(c)(2). Whether
the alcohol and setback parts of the County's zoning
ordinance can be severed and function on their own is
squarely within the scope of state law. It is also not clear
that Wisconsin would regard a use that did not conform to
a Jaw that was later found to have constitutional problems
as something that can be grandfathered. The answers to
these questions are not obvious. They touch on both the
fundamental rules of land-use control and the way in
which the state enforces the separation of powers between
its legislature and judiciary. Furthermore, the resolution
of these issues is hamstrung by a shallow record. The
record sheds no light, for example, on the question
whether there is such a thing in Winnebago County as a
"8-3 Highway Business District," despite the fact that the
ordinance requires adult uses to locate within such
End of Document
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districts. And as the parties confirmed at oral argument,
neither the district court nor we have a zoning map of
Winnebago County to assist us. If this part of the case is
returned to the Wisconsin courts, they will be able to
address it within the broader context of Wisconsin's
land-use law, and they will be able to develop an
appropriate record.
The district court did not discuss the pros and cons of
exercising supplemental jurisdiction. It acknowledged that
"the ultimate problem is one of state law" and that the
parties were "invoking federal jurisdiction to answer what
are primarily state-law problems." It commented that it
was "unclear from the complaint" whether Green Valley
sought a ruling on its "state law question" or instead
wanted "a declaration as to the federal constitutional
question." It appears to us that the answer is "both." In the
complaint, Green Valley asserts a "supplemental state
claim" establishing that its "use of the land as an adult
cabaret was lawful in 2006 and "is a valid nonconforming
use now" and asking for money damages to reimburse the
expenses it incurred in part to settle this point. At the
same time, Green Valley's request for declaratory relief
states it is solely "[t]or the ongoing threat to its First
Amendment rights"; it does not mention the state-law
claim. The district c.omi was also influenced by the view
that the federal-law *871 issues served somehow as a
predicate for the state-law issues. The only federal issue
was whether the 2006 ordinance was unconstitutional in
whole or in part. This was enough to avoid a finding that
there ~as no predicate federal question at all, but this
issue was not the focus of the litigation. The severance
issue was. As the district court conceded, that is a
question of Wisconsin law, as is the related question
whether an ordinance containing solely the alcohol
prohibition and the setback rules could function
coherently.
We conclude that the district court, after confirming that
the 2006 ordinance violated the federal constitution in
some respects, should have relinquished its jurisdiction
over the supplemental state claims and dismissed them
without prejudice. We therefore REVERSE and
REMAND for entry of such an order. Each party will bear
its own costs on appeal.
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concurring in the judgment.
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BOGGS, J., delivered the opinion of the court, in which
SUTTON, J.,joined, and MOORE, J.,joined in the result.
MOORE, J. (pp. 744-46), delivered a separate opinion
concurring in the judgment.
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OPINION

BOGGS, Circuit Judge.
In this second chapter of the litigation over Shelby
County Ordinance 344, Entertainment Productions, Inc.,
et al., seek to resuscitate their case against Shelby County
and the State of Tennessee after a final judgment against
them in the district court below. The appellants, a group
of business entities that collectively own a substantial
fraction of the adult nightclubs in Memphis, seek to
enjoin and invalidate the Tennessee Adult-Oriented
Establishment Registration Act of 1998, as locally
enforced by Ordinance 344. They assert that the Act
violates the First Amendment under a variety of theories.
We disagree. For the reasons set out below, we affirm the
district court.

preliminary and permanent injunctions. The Tennessee
Attorney General moved to intervene, which the district
court permitted in March 2008. The court subsequently
denied the appellants' request for a preliminary injunction
the following month. We affirmed this decision. Entm 't
Prods. I, 588 F.3d at 395.
Proceeding on remand, the appellants based their First
Amendment argument on three different theories: (1)
facial invalidity under intermediate scrutiny, (2)
overbreadth, and (3) vagueness. The district court granted
summary judgment for the appellees as to all claims
except the claim of facial invalidity attacking the
reasonableness of the Ordinance's coverage of
establishments featuring "briefly attired" dancers. After a
bench trial, the district court upheld the regulation as to
this final challenge.

II
111

We have chronicled the facts of this case in detail
elsewhere. Entm 't Prods., Inc. v. Shelby Cnty. (Entm 't
Prods. I), 588 F.3d 372, 376-77 (6th Cir.2009). The Act
at issue is a county-option state law, enacted to address
the deleterious seconda'ry effects associated with
adult-oriented businesses, including crime, the spread of
venereal disease, decreased property values, and other
public-welfare and safety issues. The Act applies to all
businesses falling within the statutory definition of
"adult-oriented establishment." These establishments are
regulated in two principal ways. First, all businesses
subject to the Act, as well as their employees, must obtain
a license. Second, the Act regulates the manner in which
entertainment may be provided by these establishments in
four major ways: (l) it prohibits nudity; (2) it prohibits
certain sexual activities, touching *733 of certain
anatomical areas, and all physical contact during
performances; (3) it prohibits the sale or consumption of
alcohol on the premises; and (4) it requires that all
performances take place on a stage at least 18 inches
above floor level and that all performers stay at least six
feet away from customers and other performers.
Shelby County adopted the Act in September 2007. The
appellants filed suit against the county in January 2008 in
the United States District Court for the Western District
of Tennessee. Claiming that the Act violated the First
Amendment, they sought declaratory relief and
WESTLAW

We review the district court's grant of summary
judgment de nova. Trs. of the Mich. Laborers' Health
Care Fund v. Gibbons, 209 F.3d 587, 590 (6th Cir.2000).
The decision below may be affirmed only if the pleadings,
affidavits, and other submissions show "that there is no
genuine dispute as to any material fact and that the
movant is entitled to a judgment as a matter of law."
Fed.R.Civ.P. 56(a). In determining whether a genuine
issue of material fact exists, we draw all reasonable
inferences in favor of the nonmoving party. See
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp.,
475 U.S. 574, 587-88, 106 S.Ct. 1348, 89 L.Ed.2d 538
(1986).
121

We also review de nova the sole claim that proceeded
to trial, as it challenges the constitutionality of a state
statute. Associated Gen. Contractors of Ohio, Inc. v.
Drabik, 214 F.3d 730, 734 (6th Cir.2000).

III

The appellants' first argument does not focus on any
single provision of the Act, but rather attacks the statute
as a whole. The appellants claim that the Act fails
intermediate scrutiny because the data used to justify the
regulations are "shoddy." They criticize the methodology
employed by the myriad studies cited by the state, 1 and
offer their own statistical data showing no correlation
between the existence of adult-oriented businesses and a
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number of the secondary effects that the appellees seek to
eliminate. The appellants further charge that, regardless of
the reliability of the data used, the Act impermissibly
regulates the secondary effects of adult-oriented speech
by eliminating the speech itself. Specifically, they claim
that the regulations reduce the accessibility of erotic
entertainment to a point that the nightclubs would rather
leave the market than be regulated.

A
3

1 1 The

Act regulates the exhibition of erotic dance, a form
of symbolic speech or *734 expressive conduct. Richland
Bookmart, Inc. v. Knox Cnty., Tenn. (Richland Bookmart
If), 555 F.3d 512, 520 (6th Cir.2009). Though protected
by the First Amendment, " 'nude dancing of the type at
issue here is expressive conduct,' which falls 'within the
outer ambit of the First Amendment's protection.' " Deja
Vu of Nashville, Inc. v. Metro. Gov 't of Nashville &
Davidson Cnty., 274 F.3d 377, 391 (6th Cir.2001)
(quoting City of Erie v. Pap's A.M, 529 U.S. 277, 289,
120 S.Ct. 1382, 146 L.Ed.2d 265 (2000) (plurality
opinion)). Such speech receives protection, " 'of a wholly
different, and lesser magnitude.' " Richland Bookmart,
Inc. v. Nichols [Richland Bookmart l ], 137 F.3d 435, 439
(6th Cir.1998) (quoting Young v. Am. Mini Theatres, Inc.,
427 U.S. 50, 70, 96 S.Ct. 2440, 49 L.Ed.2d 310 (1976)).
141 151 We assess the' constitutionally of regulations that

purport to ameliorate the deleterious secondary effects of
sexually
oriented
establishments
under
the
intermediate-scrutiny standard announced in City of
Renton v. Playtime Theatres, 475 U.S. 41, 106 S.Ct. 925,
89 L.Ed.2d 29 (1986). Richland Bookmart fl, 555 F.3d at
523-24. According to Renton, content-neutral regulations
of the time, place, or manner of protected expression are
valid "so long as they are designed to serve a substantial
governmental interest and do not unreasonably limit
alternative avenues of communication." Renton, 475 U.S.
at 47, I 06 S.Ct. 925. Because these regulations are "actual
regulation[s] of First Amendment expression," as opposed
to regulations of conduct (e.g., prohibitions on public
nudity or the destruction of draft cards), we look first to
the defendants to provide a connection between the
regulations of protected speech and the adverse secondary
effects that they seek to control. Richland Bookmart fl,
555 F.3d at 523.
6

1 1 171 The state issuing the regulation must have "had a

reasonable evidentiary basis for concluding that its
regulation would have the desired effect. Although not
extraordinarily high, this evidentiary burden requires that
WESTLAW

the state show that the evidence upon which it relied was
'reasonably believed to be relevant to the problem' that
the entity sought to address." 729, Inc. v. Kenton Cnty.
Fiscal Ct., 515 F.3d 485, 491 (6th Cir.2008) (quoting
Renton, 475 U.S. at 51-52, 106 S.Ct. 925). It need not
produce new empirical data specific to the local situation
that it seeks to abate. Renton, 475 U.S. at 51-52, 106
S.Ct. 925. Indeed, there is no hard-and-fast rule that the
government have any empirical data directly supporting a
link between a given regulation and the secondary effect
it is purported to ameliorate. See City of Los Angeles v.
Alameda Books, Inc., 535 U.S. 425, 438-39, 122 S.Ct.
1728, 152 L. Ed.2d 670 (2002) (plurality opinion)
(observing that such a requirement would undermine the
settled position that municipalities must be given a
reasonable opportunity to experiment with solutions to the
problem of secondary effects); id. at 451, 122 S.Ct. 1728
(Kennedy, J., concurring in judgment) ("[W]e have
consistently held that a city must have _latitude to
experiment, at least at the outset, and that very little
evidence is required. As a general matter, courts should
not be in the business of second-guessing fact-bound
empirical assessments of city planners." (citations
omitted)). So long as the state is reasonable in its belief
that the evidence upon which it relied is relevant, it will
meet this initial burden.
9

Once the state has established a substantial
interest in regulating erotic speech, the burden shifts to
the plaintiffs to "cast direct doubt" on the state's rationale
for the challenged r~gulation. Id. at 438, 122 S.Ct. 1728
(plurality opinion). They may do this "either by
demonstrating that the [state's] evidence does not *735
support its rationale or by furnishing evidence that
disputes the [state's] factual findings." Id. at 438- 39, 122
S.Ct. 1728. Though the state is not allowed to "get away
with shoddy data or reasoning," id. at 426, 122 S.Ct.
1728, it is not "required to demonstrate empirically that
its proposed regulations will or are likely to successfully
ameliorate adverse secondary effects." Richland
Bookmart II, 555 F.3d at 524. A state may rely upon a
variety of data, including empirical studies from other
states and cities, the laws and experiences of other
84
jurisdictions,
and
prior
court
decisions.
Video/Newsstand, Inc. v. Sartini, 455 Fed.Appx. 541, 552
(6th Cir.2011); see also Alameda Books, 535 U.S. at
439--40, 122 S.Ct. 1728 (plurality opinion) (noting that
the Court has never per se required empirical data);
Renton, 475 U.S. at 51, 106 S.Ct. 925 ("We hold that [the
defendant] was entitled to rely on the experiences of
Seattle and other cities, and in particular on the 'detailed
findings' summarized in the [state supreme court's]
opinion, in enacting its adult theater zoning ordinance.").
Additionally, "evidence suggesting that a different
1s1 1 1 JlOI
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conclusion [by the legislature] is also reasonable does not
prove that the [state's] findings were impermissible or its
rationale unsustainable." Richland Bookmart II, 555 F.3d
at 527. Rather, the defendants must show either that the
data relied upon are irrelevant or that the government has
drawn an unreasonable conclusion from those data.
[HJ 1121 Finally, and notwithstanding the reasonableness of
the state's rationale, the statute must leave "the quantity
and accessibility of speech substantially intact." Alameda
Books, 535 U.S. at 449, 122 S.Ct. 1728 (Kennedy, J.,
concurring in judgment). Justice Kennedy did not expand
upon this final requirement beyond noting that a state or
municipality may not set out to reduce the secondary
effects of adult speech by proportionally reducing the
availability of the speech itself. Id. at 450-51, 122 S.Ct.
1728 ("If two adult businesses are under the same roof, an
ordinance requiring them to separate will have one of two
results: One business will either move elsewhere or close.
The city's premise cannot be the latter."). Justice
Kennedy made his concurrence with the plurality
contingent upon this requirement, see ibid. ("[T]he
necessary rationale for applying intermediate scrutiny is
the promise that zoning ordinances like this one may
reduce the costs of secondary effects without substantially
reducing speech."), which accordingly binds us. 729, Inc.,
515 F.3d at 491.

B

We have previously recognized the state's substantial
interest in controlling the adverse secondary effects of
sexually oriented establishments, "which include violent,
sexual, and property crimes as well as blight and negative
effects on property values." Richland Bookmart II, 555
F.3d at 524. As evidenced by documents submitted by the
state attorney general, the Tennessee Act and the Shelby
County Ordinance purp'ort to do the very same. Both
governmental entities embarked upon extensive
fact-finding processes during the drafting of the
respective provisions: The preamble of the 1998 Act
references "convincing documented evidence" of the
adverse secondary effects caused by sexually oriented
businesses; the preamble to the Act's 1995 predecessor
cites 15 municipal studies on the secondary effects of
sexually oriented business, and 15 state and federal
judicial opinions upholding similar regulatory schemes;
before enacting the law, the legislature sought the opinion
WESTLAW

of the state attorney general, who vouched for the Act's
constitutionality; and before Shelby County enacted
Ordinance 344, it hired Duncan Associates, a *736
Texas-based consulting firm, to make an additional set of
findings based upon local crime statistics and in-person,
undercover visits to a number of adult-oriented businesses
in the area (including many of the appellants' businesses).
1131 With this, the appellees easily clear Renton 's initial

hurdle: Both the state and the county passed their
respective legislation to advance a governmental interest
that we have previously recognized to be substantial.
They relied upon ample empirical, legal, and anecdotal
evidence that they reasonably believed to be relevant to
the issues created by adult-oriented speech. This evidence
provided a reasonable basis for concluding that the Act
would have the desired effect of ameliorating the
deleterious effects of erotic expression. The first step in
our intermediate-scrutiny analysis is therefore satisfied.

2

Next, the burden shifts to appellants to show that the
evidence presented does not support the rationale asserted
or to furnish their own studies that dispute the state's
findings. Appellants attack the Act on both fronts. They
allege that the data relied upon by both the state and
Shelby County are "fatally flawed" and additionally
present their own research that purportedly negates the
link between adult-oriented establishments and the
deleterious secondary effects that the state wishes to
control. However, we find no merit in either of these
arguments. Viewing the appellants' evidence in the most
charitable light possible, they have, at most, demonstrated
that the methodological framework used to assess the
relationship between adult-oriented businesses and the
purported secondary effects of such businesses is subject
to reasonable debate. This is to say that they have failed to
show that the state's data have been discredited, thus
making their reliance upon them unreasonable. What's
more, the state relied upon a substantial amount of
non-empirical evidence that appellants do not contest.
Even if we do not consider the studies, the state is still
entitled to summary judgment.

a
Appellants submitted a 36-page expert report by Dr.
Daniel Linz that goes through each of the studies relied
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upon by the state and briefly explains how these studies
are either methodologically flawed or irrelevant. Dr. Linz
bases his criticism on an analytical framework expounded
by himself and a group of colleagues in a 2001 article. See
Daniel Linz et al., Government Regulation of "Adult"
Businesses Through Zoning and Anti- Nudity Ordinances:
Debunking the Legal Myth of Negative Secondary Effects,
6 Comm. L. & Pol'y 355 (2001). The foundational
premise of his argument is that a study must meet a
Daubert-style definition of scientific validity before a
state may reasonably rely upon it for the purposes of
regulating adult-oriented businesses. See id. at 366-67,
391 (citing Daubert v. Merrell Dow Pharm., 509 U.S.
579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993)). He goes
on to advance a four-point methodology for assessing the
scien.tific validity of a secondary-effects study: (I) the
control area must be equivalent to the area containing the
adult-oriented businesses in terms of crime, blight, and
economic factors; (2) the study must assess the areas for a
"sufficient period of 'elapsed time"-at least one year
before und ufter the establishment of the adult-oriented
business, according to Linz; (3) the source and types of
crime data assessed must be similar (e.g., if the control
area is measured by calls for service, which he asserts is
best, the test area must be measured by the same); (4) any
survey research must be conducted in a proper, unbiased
manner. Id. at 372-75.
*737 In his report, Dr. Linz attacks all of the studies cited
by the state for shortcomings related to his framework.
For example, he claims that the 1979 Phoenix and 1986
Indianapolis studies are unreliable because both failed to
account for differences in socio-economic conditions and
property values between the sample and control areas. He
attacks other studies, such as the 1977 Los Angeles
survey, for failing to control for ramped-up police
enforcement in the sampling area. Finally, he assails other
studies, such as the 1983 Houston study, for not being
empirical.

b
The appellants' argument fails as a matter of law for a
variety of reasons. First and foremost, the foundational
premise of their argument-that the state's evidence must
pass muster under Daubert or some equivalent-is flatly
wrong. Neither the Supreme Court nor this court has ever
held that the First Amendment demands direct empirical
support, let alone a specific methodology, to sustain a
regulation on erotic expression. Alameda Books, 535 U.S.
at 439--40, 122 S.Ct. 1728 (plurality opinion); id. at 451,
122 S.Ct. 1728 (Kennedy, J., concurring in judgment);
WESTLAW

Richland Bookmart fl, 555 F.3d at 527. If a governmental
entity need not rely upon direct empirical evidence, a
fortiori it need not rely upon direct empirical evidence
that meets a particular commentator's threshold of
scientific validity.

As the Supreme Court observed in Alameda Books, this
does not mean that governmental entities can rely upon
"shoddy data." 535 U.S. at 438, 122 S.Ct. 1728 (plurality
opinion). This statement, however, does not mean that the
state's evidence must hurdle some methodological bar
before it may be relied upon. Rather, we understand the
nature of the state's ultimate burden-a reasonable belief
ofrelevance-to set nothing more than a floor. States may
not regulate erotic speech based upon evidence that is
nongermane or, worse, nonexistent. Post-Alameda Books
case law confirms this. Take for example the three cases
upon which the appellants principally rely: New Albany
JJVJJ, LLC v. City of New Albany, 581 F.3d 556 (7th
Cir.2009), Annex Books, Inc. v. City of Indianapolis, 581
F.3d 460 (7th Cir.2009), and Abilene Retail # 30, Inc. v.
Board of Commissioners of Dickinson County, 492 F.3d
1164 (I 0th Cir.2007). Addressing them in chronological
order, Abilene Retail concerned a zoning ordinance
passed in a rural county based upon the standard litany of
urban-based secondary-etfocts studies. The Tenth Circuit
reversed a grant of summary judgment because of a
material dispute as to the relevance of the existing canon
of studies to a non-urban setting. 492 F.3d at 1175-76.
Next, the Seventh Circuit in Annex Books found a
material question as to the relevance of data on the
dispersal of businesses featuring live sexual entertainment
to a set of regulations of the conditions and hours of
operation of adult bookstores. 581 F.3d at 461-63. The
Seventh Circuit again reversed a grant of summary
judgment in New Albany DVD, where a municipality
passed regulations of adult bookstores based upon
threadbare anecdotal evidence that theft and pornographic
litter tended to occur with higher frequency around such
stores. 581 F.3d at 559-61 .
In contrast, the State of Tennessee and Shelby County
relied upon a vast array of germane, widely accepted
evidence in passing their respective regulations. To the
extent that the appellants ask the federal courts to declare
this evidence insufficient, they ask the court system to
effect a paradigm shift in empirical criminology through
judicial decree, if not a fundamental restructuring of First
Amendment law. Similar requests have been roundly
rejected by our sister circuits, and we now join *738
them. See, e.g., Imaginary Images, Inc. v. Evans. 612 F.3d
736, 747--48 (4th Cir.2010) ("So while the Linz study and
others may well be of interest to legislatures or those
formulating policy, it does not provide the kind of 'clear
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and convincing' evidence needed to rebut the
government's showing and invalidate the regulation.");
Doctor John's v. Wahlen, 542 F.3d 787, 791-93 (10th
Cir.2008) ("Even Doctor John's concedes that 'courts
continue to rule that studies of secondary effects ... do not
have to meet the standard of Daubert.' ... [I]n light of the
Supreme Court's rejection of this specific analysis by Dr.
Linz, we see little need to continue." (alterations in
original)); Daytona Grand, Inc. v. City of Daytona Beach,
490 F.3d 860, 882-83 & n. 33 (I Ith Cir.2007) ("We also
note that at least three other circuits have rejected, for
similar reasons, attempts by plaintiffs to use studies based
on [call-for-police-service] data to cast direct doubt on an
ordinance that the municipality supported with evidence
of the sort relied upon by the City of Daytona Beach here.
Interestingly, Daniel Linz, one of the experts hired by
Lollipop's, also co-authored the studies found to be
insufficient in two of these cases." (citations omitted));
Gammoh v. City of La Habra, 395 F.3d 1114, 1126-27
(9th Cir.2005) ("The Appellants' proffered expert [Linz]
declared that the City's evidence was flawed because
'systematically
collecting
police
call-for-service
information' and adhering to the Appellants' suggested
methodological standards were 'the only reliable
information' that could have supported the City's
concern. This is simply not the law."); G.M Enters., Inc.
v. Town of St. Joseph, 350 F.3d 631, 639--40 (7th
Cir.2003) ("Plaintiff argues that its complaint must
survive summary judgment because the evidence relied
upon by the Board does not meet the standards of Daubert
v. Merrell Dow Pharmaceuticals. Under the plainti ffs
view, the Town cannot demonstrate a reason~ble belief in
a causal relationship between the activity regulated and
secondary effects, as required by Alameda Books and
Renton, unless the studies it relied upon are of sufficient
methodological rigor to be admissible under Daubert.
This argument is completely unfounded." (citations
omitted)).
We do not suggest that Dr. Linz's work is flawed. To the
contrary, we construe it in the most charitable light
possible. However, the most we may fairly say of his
work is that it is a minority viewpoint within the
secondary-effects literature. As suggested by two of our
sister circuits2-and as we state clearly now-federal
court is simply not the appropriate forum for Dr. Linz and
his colleagues to wage methodological combat with other
studies on the secondary effects of adult speech. At best,
the appellants have demonstrated that the *739 State of
Tennessee and Shelby County faced a choice between two
reasonable alternative viewpoints when assessing the need
for the challenged regulations. The appellants effectively
ask us to second-guess the deliberative judgments of both
legislative bodies. We decline to do so.
WES TL AW

c
Though the foregoing analysis amply supports the district
court's grant of summary judgment on the appellant's
intermediate-scrutiny argument, we briefly note that the
appellants would not prevail even if we did not consider
the contested studies. The state may rely upon "any
evidence that is 'reasonably believed to be relevant' for
demonstrating a connection between speech and a
substantial, independent government interest." Alameda
Books, 535 U.S. at 438, 122 S.Ct. 1728 (plurality opinion)
(emphasis added) (quoting Renton, 475 U.S. at 51-52,
106 S.Ct. 925). This includes "land-use studies, prior
judicial opinions, surveys of relevant professionals (such
as real-estate appraisers), anecdotal testimony, police
reports, and other direct and circumstantial evidence." 84
Video/Newsstand, 455 Fed.Appx. at 549. The studies
assailed by the appellants are but one piece of a larger
body of evidence relied upon by both the state and the
county, which included the experiences of other states and
municipalities, judicial opm10ns, crime statistics,
anecdotes from police, their own prior experiences with
regulating adult-oriented businesses, and plain common
sense. Even if we count the reasonableness of the state's
reliance upon these studies as disputed, the district court's
decision is supported by the uncontested, non-empirical
evidence in the record.

c
1141 The district court separately considered the issue of

whether the state was reasonable in its beliefthat the same
body of data justified regulation of "briefly attired
dancers."' After a bench trial, the district court ruled in
favor of the state, relying upon our opinion in Richland
Bookmart II, 555 F.3d at 529-30. The appellants' primary
quarrel with the district court's opinion appears to be that
it credited the testimony of Dr. Richard McCleary, the
state's expert, over that of Dr. Linz. Factual disputes such
as this are reviewed only for clear error, Morrison v.
Colley, 467 F.3d 503, 506 (6th Cir.2006), and we find
none.
The appellants additionally cite R. VS., L.L. C. v. City of
Rockford, 361 F.3d 402 (7th Cir.2004), as establishing
that the existing body of secondary-effects literature is
devoid of a link between non-nude dancing and the
adverse effects that the state and the county wish to
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ameliorate. This argument, however, represents a
misunderstanding of the applicable First Amendment case
law and of R. VS. itself. As discussed in detail in the
previous section, a state or municipality is not obliged to
produce direct evidence of a link between a particular
activity that it wishes to regulate and the secondary
effects that it wishes to mitigate- it need only produce
evidence that it reasonably believed to be relevant to the
problem and upon which it reasonably relied in
concluding that the regulations passed would have the
effects desired. See 729, Inc., 515 F.3d at 491.
Furthermore, R. VS. falls into the previously discussed
category of cases in which a federal court has struck down
an adult- *740 entertainment regulation due to a total
absence of evidence relied upon by the state or
municipality. See 361 F.3d at 405 ("[I]t is undisputed that
the City Council did not rely on any studies from other
towns or conduct any of their own studies.... The
Ordinance does not contain any preamble or legislaliw
findings and the journal of proceedings for the City
Council meeting at which it was adopted does not state
any findings."). Thus, R. VS. neither conflicts with nor
bears upon our prior case law holding that it is reasonable
for governments to conclude that establishments featuring
scantily clad dancers pose the same types of problems as
establishmenls
fealul'iug
uuJt::
aml
st::rni-uuut::
entertainment. Entm 't Prods. I, 588 F.3d at 383 (citing
Richland Bookmart fl, 555 F.3d at 529-30).

D

The appellants mount a final effort to strike down the Act
under intermediate scrutiny by threatening to shut down if
they lose. They argue that the Act fails Justice Kennedy's
proportionality requirement from Alameda Books, 535
U.S. at 450, 122 S.Ct. 1728 (Kennedy, J., concurring in
judgment), because the appellants' exit from the
adult-entertainment market would cause a rapid decrease
in the quantity and accessibility of adult speech. See ibid.
The appellants submitted two affidavits by two nightclub
proprietors, which speak of the economic impact that the
Act-namely the ban on the sale or consumption of
alcohol at their clubs-would have on their business. At
oral argument, counsel for the appellants stated that his
clients' nightclubs have ceased production of nude and
semi-nude entertainment, choosing to operate as bikini
bars so as to avoid regulation by the Act. The county
confirms that no bar has filed for a license to operate as an
adult-oriented business in Shelby County since the
January 2013 effective date of Ordinance 344.
In Alameda Books, the Supreme Court assessed the

effects of a Los Angeles zoning ordinance on the
availability of adult speech. The challenged ordinance
prohibited the operation of multiple adult businesses in a
single building, on the theory that a concentration of
adult-oriented businesses bred higher crime rates. 535
U.S. at 430-31, 122 S.Ct. l 728. in his decisive
concurrence, Justice Kennedy posited that a proper
Renton analysis must "address how speech will fare under
the [challenged] ordinance." 535 U.S. at 450, 122 S.Ct.
1728. He observed:
[T]he necessary rationale for
applying intermediate scrutiny is
the promise that ... ordinances like
this one may reduce the costs of
secondary
effects
without
substantially reducing speech. For
this reason, it does not suffice to
say that inconvenience will reduce
demand and fewer patrons will lead
to fewer secondary effects.... It is
no trick to reduce secondary effects
by reducing speech or its audience;
but a city may not attack secondary
effects indirectly by attacking
speech.
Ibid.

We applied this framework in our opif\ion in 729, Inc. 515
F.3d at 492-93. At issue was the constitutionality of a
"cooling off' provision-a one-hour period after a
performance during which erotic entertainers could not
come within five feet of a patron. Id. at 490. We held that,
though the regulation did affect speech by preventing
dancers from being physically present in a particular area
for a particular period of time, it did not run afoul of
Alameda Books. Id. at 493. The regulation served a
substantial governmental interest in m1mm1zmg
customer-entertainer contact that carried a risk of
prostitution and did so in a manner that substantially
preserved erotic speech. Ibid. It neither banned
communication between customers *741 and entertainers
outright (affected performers could communicate with
patrons while still complying with the buffer-zone
restriction) nor substantially reduced the opportunity to
engage in protected conduct (it affected only those
dancers performing on that night within the preceding
hour). Ibid.
Turning to the issue before us, we have no trouble making
the initial conclusion that Ordinance 344 serves a
substantial governmental interest. It seems almost too

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

WESTLAW

© 2017 Thomson Reuters No claim to original U.S. Government Works.

10

Entertainment Productions, Inc. v. Shelby County, Tenn., 721 F.3d 729 (2013)

obvious to say that the combination of intoxicating
beverages and erotic entertainment can be extremely
volatile, and that banning the consumption of alcohol at
adult-oriented businesses may reduce a variety of
secondary effects. This common-sense observation is
supported by the findings contained in the Duncan
Associates report, which uncovered instances of patrons
drinking "to the point of total inebriation," coupled with
numerous violations of state and local laws proscribing
customer-patron sexual contact. The report further
suggested that the combination of drinking and sexual
stimulation increased the risk of patrons become targets
for crime, as these individuals are likely to "have their
guard down." This conclusion is, in some sense, too
narrow, in that it does not take into account the increased
risk that the intoxicated, sexually stimulated patrons may
themselves engage in criminal activity, e.g., soliciting
performers for sex, exposing themselves in public, and
like crimes.
Our analysis becomes more complex when we tum to the
proportional impact that this regulation has on the
availability of adult speech in Shelby County. The
appellants would have us believe that because they have
voluntarily ceased production of adult entertainment, the
availability of protected adult speech has dropped to zero.
However, their argument ultimately proves too much. The
appellants do not allege that the alcoholic-beverage ban
would damage their revenue stream so profoundly that it
makes their businesses unprofitable. Rather, they allege
that Lhe ban would merely make their clubs less
profitable. Though they do not specify how much their
profits would be reduced were they to stay in the
adult-entertainment business, it is telling that an owner of
one of the defendant clubs operates an alcohol-free
cabaret in Nashville. Although he notes that the Nashville
club is less profitable than his other clubs, compliance
with the ban has clearly not driven him from the market.
At bottom, we understand the appellants to make the
following
argument:
Compliance
with
the
alcoholic-beverage ban would reduce their profits. This
reduction in profits results in a situation where it is more
profitable to operate outside of the Ordinance's coverage
as a bikini bar than it is to operate within the Ordinance's
coverage as a strip club. Being rational actors, the
appellants choose to convert their establishments into the
more lucrative bikini bars, resulting in a substantial
drop-off in the availability of erotic speech. Accordingly,
they theorize, the Ordinance cannot pass muster under
Alameda Books.
15

1 1 The problem with this argument is that it ignores the

fact that any reduction in the availability of erotic speech
WESTLAW

is due not to the operation of the Ordinance, but to the
appellants' economic choice to invest their resources
elsewhere. This scenario is categorically different from
the ones faced in Alameda Books, where Justice Kennedy
expressed concern that municipalities could enact zoning
ordinances to force adult-oriented businesses to close, and
in 729, Inc., where this court scrutinized a local
cool-down provision to ensure that it did not directly
effect a substantial reduction in the opportunities for
erotic expression. Shelby County did not premise *742 its
alcoholic-beverage ban on the elimination of adult speech,
and the ban imposes neither a crushing financial burden
nor a direct and substantial curtailment of opportunities
for erotic expression. It merely regulates the types of
revenue-generating activities that proprietors of
adult-oriented businesses may conduct.
It is not enough that the ban, combined with outside
forces such as the relative demands for striptease, bikini
contests, and alcohol, result in an economic climate where
it is more lucrative to operate a non-nude club with
alcohol than a nude club without. Were this sufficient to
sustain a proportionality argument under Alameda Books,
it is hard to see how any government action that alters the
economic calculus of adult-oriented businesses would not
potentially violate the First Amendment. Suppose that
Shelby County decided to discourage nude and semi-nude
entertainment not by regulating adult-oriented businesses,
but by subsidizing non-adult-oriented businesses. Giving
financial breaks to comedy clubs, disco bars, and the local
theatre may well create an economic choice similar to the
one presented here, 'yet it is patently absurd to say that
such action would violate the First Amendment. The
appellants' legal theory would expand Justice Kennedy's
concurrence beyond any recognizable limiting principle,
and we accordingly reject it.

IV

The appellants' next set of challenges relate to the
statutory definitions of "adult-oriented establishments,"
"adult cabaret," and "adult entertainment." They attack
these critical terms, which ultimately define the scope of
the Act's coverage, under theories of overbreadth and
void-for-vagueness. We previously addressed the
meaning of these terms during our review of the
appellants' request for a preliminary injunction. Entm 't
Prods. l 588 F.3d at 383-89. We denied the preliminary
injunction after finding that the operative terms were
susceptible to a narrowing construction that would clearly
exempt mainstream artistic venues, thereby curing any
potential overbreadth and sufficiently clarifying any
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portion of the Act allegedly contaminated by vagueness.
Id. at 389, 394-95.
fl61 1111 11s1 A ppellants , arguments here are, m
. substantial

part, an attempt to relitigate that finding. However,
"[u]nder the law-of-the-case doctrine, findings made at
one point in the litigation become the law of the case for
subsequent stages of that same litigation." Rouse v.
D~imlerChrysler Corp., 300 F.3d 711, 715 (6th
Ctr.2002). We generally will not disturb these findings
unless there is "(!) an intervening change of controlling
law; (2) new evidence available; or (3) a need to correct a
clear
error
or
prevent
manifest
injustice."
Louisville/Jefferson Cnty. Metro Gov 't v. Hotels. com,
L.P., 590 F.3d 381, 389 (6th Cir.2009) (internal quotation
marks omitted). The appellants claim that the Supreme
Court's intervening opinion in United States v. Stevens,
559 U.S. 460, 130 S.Ct. 1577, 176 L.Ed.2d 435 (2010),
vitiated our analysis in Entertainment Prvductiuns I. They
read Stevens to circumscribe our abi'lity to apply a
narrowing construction to potentially overbroad terms,
such that we must revisit our prior holding. However, we
find no new principle of First Amendment law in Stevens
that affects our analysis, and appellants' counsel could not
point us to one during oral arguments.
The Stevens Court struck down a federal law that
criminalized the commercial creation, sale, or possession
of "a depiction of animal cmelty," whid1 lhe slalule
defined as "[one] in which a living animal is intentionally
maimed, mutilftted, tortured, wounded, or killed," if that
conduct violates federal or state law where "the creation
sale, or possession takes place." *743 Id. at 1582 (quotin~
18 U.S.C. § 48(a), (c)(l) (amended 2010)). The Court
found no language in § 48 that would delineate acts that
are traditionally considered animal cruelty, such as the
"crush videos" that were the original target of statute,
from arguably protected speech, such as depictions of
hunting and livestock slaughter. Id. at 1588-89. Rather,
the statute's criminal scope was a function of the legality
of the act depicted in the jurisdiction in which it was
made, thereby subjecting citizens to a "bewildering maze
of regulations from at least 56 separate jurisdictions." Id.
at 1589.
The appellants point us not to what the Court held, but
rather to what it did not. They argue that the Court's
rejection of the government's various defensive
arguments elucidates a new and deeper understanding of
the overbreadth doctrine. This argument, however, reads
too much into a rudimentary application of preexisting
law to an overbroad statute. The government first argued
that the phrase "depiction of animal cruelty" should be
construed to require an accompanying act of cruelty. Id. at
WESTLAW

1588. The Court rejected this argument out of hand:
The Government contends that the terms in the
definition should be read to require the additional
element of "accompanying acts of cruelty." The
Government bases this argument on the definiendum,
"depiction of animal cruelty" ... .

But the phrase "wounded ... or killed" at issue here
co?tains little ambiguity. The Government's opening
bnef properly applies the ordinary meaning of these
words, stating for example that to " 'kill' is 'to deprive
of life.' " We agree that "wounded" and "killed" should
be read according to their ordinary meaning. Nothing
about that meaning requires cruelty.
Ibid. (citations omitted). The government next argued that
the _st~tute's exemption clause, which ·Carved out "any
deptctlon that has serious religious, political, scientific,
educational, journalistic, historical, or artistic value," 18
U.S.C. § 48(b) (amended 2010), protected speech that
contained "anything more than scant social value." Id. at
1590 (internal quotation marks omitted). The Court again
relected this ~rgument us un "unrealistically broad reading
of the exceptions clause." Ibid. This left the government
with only a bare assertion of prosecutorial discretion
w_hich the Court rejected forcefully by stating that "th~
Ftrst Amendment protects against the Government; it
does not leave us at the mercy of noblesse oblige." Id. at
•
1591.

To the extent that the Court may have appeared
exceptionally strict in its analysis of the proposed
narrowing constructions, it is likely because those
p~oposed constructions were exceptionally weak. We
discern no new principle of First Amendment law flowing
~om the ~ourt's opinion. Indeed, the Stevens Court began
its analysis exactly where we began ours: by citing United
States v. Williams, 553 U.S. 285, 293, 128 S.Ct. 1830,
170 L.Ed.2d 650 (2008), for the proposition that "[t]he
first step in overbreadth analysis is to construe the
challenged statute; it is impossible to determine whether a
statute reaches too far without first knowing what the
statute covers." Compare Stevens, 130 S.Ct. at 1587, with
Entm 't Prods. l 588 F.3d at 381. Our analyses diverged at
this point because the Court found that "animal cruelty"
was not readily susceptible to a narrowing construction in
light of the plain-text definition of the phrase, while we
found the opposite with regards to "adult-oriented
and
"adult
establishments,"
"adult
cabaret,"
entertainment." Having presented no persuasive reason
for us to revisit our prior interpretation of the Act, we
adhere to our ruling in Entertainment *744 Productions I
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and
reject
the
appellants '
void-for-vagueness arguments.

overbreadth

and

v
The appellants make two final arguments unrelated to the
First Amendment. They first argue that Ordinance 344 is
preempted by Section 7-51-l 12l(b) of the Act, which
states
Notwithstanding any prov1s10n of
subsection (a) or any other law to
the contrary, if a city or other
political subdivision in this state
chooses to enact and enforce its
own regulatory scheme
for
adult-oriented establishments and
sexually-oriented businesses [sic],
then this part shall not apply within
the jurisdiction of such city or other
political subdivision.

(W.D.Tenn. Apr. 28, 2009). The magistrate judge denied
the request as overly broad and irrelevant, and the district
court ~ffirmed. We agree. Though the parties generally
may discover any unprivileged evidence relevant to their
claim, Fed.R.Civ.P. 26(b)(l), the district court may limit
discovery due to irrelevance and burdensomeness. Surles
ex rel. Johnson v. Greyhound Lines, Inc., 474 F.3d 288,
305 (6th Cir.2007). We have previously ruled that
litigants challenging an adult-entertainment regulation are
not entitled to discovery regarding localized
manifestations of secondary effects, as a state or
municipality need not rely upon this data in order to pass
a valid regulation. Deja Vu of Nashville, Inc. v. Metro.
Gov't of Nashville & Davidson Cnty., 466 F.3d 391, 398
(6th Cir.2006). Since the discovery sought would not
resolve any factual disputes that could entitle the
appellants to relief, their request "falls more in the
category of a fishing expedition," and the district court
did not err in denying it. See Stanford v. Parker, 266 F.3d
442, 460 (6th Cir.2001).

VI

Appellants suggest that this provision preempts
enforcement of the Act in Shelby County because the City
of Memphis and the county have a number of other
provisions that address sexually oriented businesses.
Appellants' suggested reading contradicts the provision's
plain text. This section does quite the opposite of
preemption: it allows localities to enact and enf~rce their
own regulatory schemes without fear of being preempted
by the state. We focus specifically on the operative verb
of the provision-"choose." If a city or other political
subdivision chooses to enact and enforce its own
regulatory regime, then the state opt-in regime does not
apply. If, however, the political subdivision chooses to
opt into the state regulatory regime, as Shelby County has
done here, then it only makes sense that the Act applies.
The appellants have not shown how any county or city
ordinance conflicts with the operation of the Act. They
present no argument as to why the Act should be
preempted, save the fact that both the county and the city
have other laws that touch on the same subject matter. We
reject this argument.
(19] (20(

•
•
Fmally,
appellants claim
they were prejudiced by
an erroneous denial of a motion to compel the City of
Memphis to produce a number of police reports and
crime-data sheets. According to the magistrate judge's
order, the appellants sought the production of "essentially
~ll :ecords and reports relating to crimes within the city
limits over a five-year time period." Entm 't Prods. v.
Shelby Cnty., No. 08-2047-D/P, 2009 WL 1148240

WESTLAW

For the foregoing reasons, we AFFIRM the district court.

KAREN NELSON MOORE, Circuit Judge,
the judgment.

con~urring

in

I write separately to address the district court's grant of
summary judgment. In *745 my view, the district court's
d~cision is supported by the simple fact that plaintiffs
failed to address defendants' public health, safety, and
welfare rationales for introducing the Act.
Under the burden-shifting framework announced in City
of Los Angeles v. Alameda Books, Inc., defendants have
the initial burden of putting forth "any evidence that is
'reasonably believed to be relevant' for demonstrating a
connection between speech and a substantial, independent
government interest." 535 U.S. 425, 438, 122 S.Ct. 1728,
152 L.Ed.2d 670 (2002) (quoting City of Renton v.
Playtime Theatres, Inc., 475 U.S. 41, 51-52, 106 S.Ct.
925, 89 L.Ed.2d 29 (1986)). Then the burden shifts to
plaintiffs t~ "cast direct doubt on this rationale, either by
demonstratmg that [defendants'] evidence does not
support [their] rationale or by furnishing evidence that
disputes [defendants'] factual findings." Id. at 438-39,
122 S.Ct. 1728. "If plaintiffs succeed in casting doubt on
[defendants'] rationale in either manner, the burden shifts
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back to [defendants] to supplement the record with
evidence renewing support for a theory that justifies [the
Act]." Id. at 439, 122 S.Ct. 1728. This case concerns the
second step, when the burden is on plaintiffs.
As both the district court and majority opinion note, our
cases make clear that "evidence suggesting that a different
conclusion is also reasonable does not prove that the
County's findings were impermissible or its rationale
unsustainable." Richland Bookmart, Inc. v. Knox County,
555 F.3d 512, 527 (6th Cir.2009). With this, both
opinions hold that summary judgment was appropriate.
To me, relying on this proposition of law to grant
summary judgment in favor of defendants undermines the
wisdom of the burden-shifting mechanism. Frankly, it is
exceptionally unclear from our cases what evidence
plaintiffs needed to present to raise a genuine issue of
material fact as to whether they have cast doubt on
defendants' rationale for introducing the Act. Given this
uncertainty, I thfok that the issue is more suited for trial
than summary judgment.
Noting this concern, I would nonetheless affirm the
district court's grant of summary judgment because
plaintiffs failed to present any evidence that casts doubt
on the public health, safety, and welfare rationales for
introducing the Act. The district court aptly noted in
granting summary judgment in favor of defendants:
Dr. Linz analyzed studies on
property values and crime relied on
by the County and the State. Dr.
Linz' critiques and supplemental
studies did not extend to the spread
of sexually transmitted diseases or
any other public health, safety, and
welfare issues, and Plaintiffs
submitted no other evidence to
counter the County's and State's
concerns on those issues. As such,
Plaintiffs have failed to shift the
burden of proof from themselves

back to the County with regard to
the City's public health concerns.
R. 123 (9/29/09 D. Ct. Order at 13) (Page ID # 4727).
Given that plaintiffs failed to raise any doubt on the
public health, safety, and welfare rationales for adopting
Act, plaintiffs failed to shift the burden back to
defendants. See 84 Video/Newsstand, Inc. v. Sartini, 455
U.S.
Fed.Appx. 541, 552 (6th Cir.2011), cert. denied, - - , 132 S.Ct. 1637, 182 L.Ed.2d 234 (2012) ("Linz's
testimony and studies fail to cast doubt on the entire body
of evidence relied on by the General Assembly, including
those secondary-effects studies not discussed by Linz and
the significant quantity of other types of evidence relied
on by the Legislature with which Linz does not engage,
including prior court decisions, news reports, and
anecdotal testimony by law enforcement officials and
others."); see also *746 Heideman v. South Salt lake
City, 165 Fed:Appx. 627, 631-32 (10th Cir.2006)
("Simply put, the record does not contain any evidence to
counter the City's concern over unsanitary conditions or
the possibility of public health concerns associated with
unregulated
nude
conduct
in
adult
business
establishments .... Accordingly, Plaintiffs failed to shift the
burden of proof from themselves back to the City.").
Instead of heightening plaintiffs' burden ut summary
judgment to meet some unknown (or perhaps
unattainable) evidentiary burden to create a genuine issue
of material fact as to whether they have cast doubt on
defendants' rationale, I would hold simply that plaintiffs
were required to cast doubt on each rationale presented l\)I
defendants. Because plaintiffs failed to address all of
defendants' rationales, the district court did not err in
granting summary judgment in favor of defendants, and
therefore I concur in the judgment.

All Citations
721 F.3d 729

Footnotes
We refer primarily to the challenge against the state Act in this part, but the arguments apply with equal force to the
county Ordinance, as it adopts the Act in toto.
2

See Imaginary Images, 612 F.3d at 749 ("None of this is to say that Virginia's policy is unassailable or even right. But
the primary means to challenge legislative misconceptions is through the channels of representative government:
hearings, speeches, conversations, debates, the whole clamorous drama of democracy that leads to the enactment of
the given law. In the First Amendment context, those affected by restrictions designed to combat secondary effects
may of course demonstrate that the justification for a particular restriction rests on 'shoddy data or reasoning .' But to
invoke the power of the judiciary to set the policy aside, such evidence must be sufficiently convincing to 'prove[ ]
unsound' the government's justification for its policy.") ; G.M. Enters., 350 F.3d at 639-40 ("Alameda Books does not
require a court to re-weigh the evidence considered by a legislative body, nor does it empower a court to substitute its

WEST LAW

© 2017 Thomson Reuters No claim to original U S Government Works

14

Entertainment Productions, Inc. v. Shelby County, Tenn., 721 F.3d 729 (2013)

judgment in regards to whether a regulation will best serve a community, so long as the regulatory body has satisfied
the Renton requirement that it consider evidence 'reasonably believed to be relevant to the problem' addressed.").
3

By "briefly attired," we understand appellants to mean "entertainers who are distinctly not nude, but are clad in bikinis,
swimsuits, and other materials which, while opaque, do not completely cover the entire buttocks, or all portions of the
breast below the topmost portion of the areola." Entm't Prods. I, 588 F.3d at 383 (internal quotation marks omitted).

End of Document
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· KeyCite Yellow Flag - Negative Treatment
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714 F.3d 65
United States Court of Appeals,
First Circuit.

Gary LUND, d/b/a Club Martinique, Plaintiff,
Appellant,

Affirmed.

West Headnotes (8)
III

v.
CI'IY OF FALL RNER, MA; James Hartnett, City
Planner Fall River Zoning Board of Appeals;
'
.
.
David Assad, as Chairman of the Fall River Zonmg
Board of Appeals; Gene Alves, as Vice Chairman of
the Fall River Zoning Board of Appeals; Richard
Mateus, as Member of the Fall River Zoning Board
of Appeals; Andrea Merolla-Simister, as Member
of the Fall River Zoning Board of Appeals; John
Frank, III, as Member of the Fall River Zoning
Board of Appeals, Defendants, Appellees.

Federal Courts
- "Clearly erroneous" standard ofreview in
general
Where, m a nonjury case, the basic dispute
between the parties concerns the factual
inferences that one might draw from the more
basic facts of the case, where there are no
significant disagreements about those basic
facts, and where neither party has sought to
introduce additional factual evidence or asked to
present witnesses, the Court of Appeals applies
a clear error standard ofreview, rather than a de
novo standard, on all issues not purely legal.

No. 12-1758.

I
April 22, 2013.

I Cases that cite this headnote
Synopsis
Background: Plaintiff brought Massachusetts state-court
action against city, challenging zocl.ng ordinances as
violating his First Amendment rights by preventing him
from opening adult entertainment establishment on
property zoned as industrial without providing adequate
opportunity elsewhere. City removed action. The United
States District Court for the District of Massachusetts,
George A. O'Toole, Jr., J., 2012 WL 1856947, entered
judgment for city. Plaintiff appealed.

Holdings: The Court of Appeals, Souter, Associate
Justice, sitting by designation, held that:
that purportedly available sites were subject to
long-term leases or required costly development was not
relevant in constitutional analysis;
[lJ

Federal Courts
and sufficiency of presentation

~Mode

Plaintiff forfeited his argument that district
court, in entering judgment in favor of city,
failed to assess impact of zoning ordinance's
requirement of 750-foot buffer between loading
facilities and any structure used for residential
purposes, by raising that argument for first time
on appeal in his suit to challenge ordinances as
violating his First Amendment rights by
preventing
him
from
opening
adult
entertainment establishment on property zoned
as industrial without providing adequate
opportunity elsewhere. U.S.C.A. Const.Amend.
1.

2

J court reasonably determined that there were eight
available sites in city for adult establishments; and
[

[2]

Cases that cite this headnote

3

l ordinances provided plaintiff with reasonable means of
commercial adult activity as alternative to their
restrictions.
[
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IJI

Constitutional Law
of other sites
Zoning and Planning
~Sexually-oriented businesses; nudity
~Availability

[Si

l Cases that cite this headnote

Constitutional Law
of other sites

~Availability

Even if purportedly available sites in city for
adult entertainment establishments were subject
to long-term leases or would require costly
development,
these
were
not relevant
considerations in assessing whether zoning
ordinances interfered with plaintiffs First
Amendment rights by preventing him from
opening establishment on property zoned as
industrial
without
providing
adequate
opportunity elsewhere; fact that other private
parties leased properties before plaintiff, alone,
was of no moment in constitutional analysis, and
cost of development was nothing more than
business consideration for plaintiff to weigh.
U.S.C.A. Const.Amend. 1.
·

Under the Renton scheme for analyzing a First
Amendment challenge to zoning that limits adult
businesses, if a zoning code passes muster as a
time, place, and manner regulation, if it is
content neutral, and if it advances a substantial
governmental interest, the question remaining is
whether it leaves reasonable means of
commercial adult activity as an alternative to its
restrictions. U.S.C.A. Const.Amend. 1.
l Cases that cite this headnote

[6]

Constitutional Law
of other sites

~Availability

141

Determination as to whether a zoning ordinance,
challenged under the First Amendment, leaves
reasonable means of commercial adult activity
as an alternative to its restrictions does not ask
whether a degree of curtailment of speech exists,
but rather whether the'remaining communicative
avenues are adequate. U.S.C.A. Const.Amend.
1.

Constitutional Law
~Availability of other sites
Zoning and Planning
~Sexually-oriented businesses; nudity
I

District court reasonably determined that there
were eight available sites in city for adult
entertainment establishments, in suit challenging
zoning ordinances as violating plaintiff's First
Amendment rights by preventing him from
opening establishment on property zoned as
industrial
without
providing
adequate
opportunity
elsewhere;
while
plaintiff
challenged one site because it required
relocation of access drive and tear-down of
existing structure and other sites as requiring
subdivision, these were economic arguments
that court was not required to consider in its
constitutional analysis, and, contrary to
plaintiff's contention, access drives could have
been constructed so that buildings on one parcel
would satisfy ordinance's 50--foot setback
requirement and accommodate six sites.
U.S.C.A. Const.Amend. l.
2 Cases that cite this headnote
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Cases that cite this headnote

[71

Constitutional Law
of other sites

~Availability

In determining whether a zoning ordinance,
challenged under the First Amendment, leaves
reasonable means of commercial adult activity
as an alternative to its restrictions, the reviewing
court looks to multiple factors, including the
percentage of acreage within the zone for adult
business use compared with the acreage
available to commercial enterprises and the
number of sites available to adult entertainment
businesses, with no single dispositive evaluative
consideration. U.S.C.A. Const.Amend. I.
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2 Cases that cite this headnote

3

11

Constitutional Law
of other sites
Zoning and Planning
~Sexually-oriented businesses; nudity
~Availability

City's zoning ordinances provided plaintiff with
reasonable means of commercial adult activity
as alternative to their restrictions, precluding his
First Amendment challenge to those ordinances;
ordinances did not restrict 28.53 acres of city's
11,783 developable acres, or 0.24%, on 8
separate sites, and court appropriately
considered city's urban nature and larger land
mass. U.S.C.A. Const.Amend. 1..
Cases that cite this headnote

Attorneys and Law Firms
*67 Brian R. Cunha, with whom Brian Cunha &
Associates, P.C. was on brief, for appellant.

'

Elizabeth Sousa, with whom the Office of the Corporation
Counsel was on brief, for appellees.
Before LYNCH, Chief Judge, SOUTER,' Associate
Justice, and SEL YA, Circuit Judge.
Opinion
SOUTER, Associate Justice.

Appellant, Gary Lund, contends that the City of Fall
River's zoning ordinances violate the First Amendment
by preventing him from opening an adult entertainment
establishment on land zoned industrial without providing
an adequate opportunity elsewhere. The district court
rejected his claim, and we affirm.

WEST LAW

By the terms of a Fall River ordinance, intending
providers of adult entertainment must obtain a "special
permit," see Revised Code of Ordinances of the City of
Fall River, Mass., Rev. Ordinances § 86-85, which may
be granted only if the applicant meets a variety of zoning
conditions, see id. §§ 86-88, 86-201. So far as it matters
here, § 86-88 mandates a minimum amount of parking
proportional to the size of the building to be used and
requires it to be surrounded by a four-foot, landscaped
perimeter. All parking and loading structures must be at
least 50 feet from any street and 750 feet from any
residence. Section 86-201 forbids adult entertainment on
a site within an "Industrial District."
Lund applied for a special permit to open "Club
Martinique" at 139 Front Street, even though he conceded
that his proposal failed to comply with the ordinance. See
J.A. 17. 139 Front Street is within an Industrial District
and is thus disqualified as a site for adult entertainment by
§ 86-201, and beyond that his proposal would have
violated § 86-88 owing to the presence of parking spaces
closer than 50 feet to the street and the absence of
landscaping. When the City denied his application, Lund
appealed to the Zoning Board of Appeals for variances
from the ordinances, which the Board denied, noting the
unequivocal language of§§ 86-88 and 86-201. See, e.g.,
id. § 86-88 ("Any building ... containing an adult use
shall meet the setback requirements .... "); id. § 86-201
("In an Industrial District, no structure shall be used
except for one of the following uses: Existing mill
buildings may be used for art use, except adult use as
defined in *~8 secti on 86-81 is prohibited." (ellipses
omitted)).
Lund then went to the Superior Court of the
Commonwealth of Massachusetts for declaratory and
injunctive relief, as well as compensatory damages,
alleging that the City's ordinances violate the First
Amendment. He contended that sections 86-88 and
86-201, individually and in combination, "den[y him] a
reasonable opportunity and accommodation to open and
operate, within the City, an adult entertainment club."
J.A. 21. The City removed the case to the district court,
see 28 U.S.C. § 144l(a), which had jurisdiction under 28
U.S.C. § 1331.
There, the scope of disagreement narrowed substantially
after an evidentiary hearing on Lund's request for
preliminary injunction, in which he and the City offered
expert testimony about the amount of legally available
land in the City. At the close of evidence, Lund's counsel
stated, "I don't think that there's any facts (sic) in dispute
here. And I know I said at the beginning just a
preliminary injunction, but I don't see why ... you can't
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make a summary judgment decision as well. I don't think
there's any factual dispute ... between the two experts.
There are different scenarios that they've presented.... "
Evidentiary Hearing Tr. 59, June 3, 2010. The district
court responded that the disputed question was fairly
discrete, as addressing the last of the conditions to be met
by adult commerce regulation subject to intermediate
scrutiny under City of Renton v. Playtime Theatres, Inc.,
475 U.S. 41 , 106 S.Ct. 925, 89 L.Ed.2d 29 (1986):
whether the ordinances blocking the proposed adult use
provide reasonable alternative means for Lund to conduct
his adult entertainment business.
THE COURT: If that's the framing of the issue ... then
I think we have all the evidence we need to decide the
merits of the case one way or the other.
MR. CUNHA [plaintiff's counsel]: And I don't
disagree.
THE COURT: Does the [C]ity disagree with that?
MS. PEREIRA [defendants' counsel]: No, your Honor.
Evidentiary Hearing Tr. 60, June 3, 2010; see also Lund v.
City of Fall River, No. 10-10310, 2012 WL 18569'17, at
*2 (LJ.Mass. May 22, 2012) ("Lund conceded that the sole
question presented here is whether sections 86-88 and
86- 20 l provide reasonable alternative avenues of
communication.").
After oonsideration, the district court entered judgment
for the City on the authority of Renton. See Lund, 2012
WL 1856947, at *2-6. The court found that out of the
City's 11,783 developable acres, 28.53 acres (or 0.24%),
on 8 separate sites, are available as adult entertainment
venues. Id. at *5-7. The court thus rejected Lund's
objections that he could not have adequate space within
that acreage without combining multiple parcels and
undertaking costly redevelopment to comply with the
ordinances; the district court declined to declare any of
the 28.53 acres unavailable due to such "economic"
considerations. See id. at *7-11. Finally, the court held
that 0.24% of the City provided Lund with reasonable
room to exercise his protected expressive right, id. at
*9- 11, relying upon our decision in D. H. L. Associates,
Inc. v. 0 'Gorman, 199 F.3d 50, 60 (!st Cir.1999), which
found no constitutional deprivation in municipal zoning
that left only 0.09% of developable land available for
adult entertainment.
This timely appeal followed, there being no question of
our jurisdiction under 28 U.S.C. § 1291.

WES TL AW

*69 II
The standard of review that we apply turns on the
character of the proceeding in the period after the case
was submitted to the court at the end of the colloquy just
quoted. Lund's counsel expressly proposed treating his
motion for a preliminary injunction as a motion for
summary judgment, which would leave it to the court to
draw fair inferences from the undisputed material facts
and determine whether Lund was entitled to judgment as
a matter of law. See Jirau- Bernal v. Agrait, 37 F.3d 1, 3
(I st Cir.1994 ). Presumably he intended the court to act as
if cross-motions for summary judgement were before him,
and so to grant judgment for the City if it was entitled to it
as a matter of law. Looked at this way, the case here
would present only issues of fair inference and legal
entitlement, which we would review de novo, as on a
conventional appeal from summary judgment. See
Sha/master v. United Stutes, 707 F.3d 130, 135 (1st
Cir.2013).
11 1 But the colloquy did not end with simple assent to

proceed on summary judgment. The court's response
spoke of "hav[ing] all the evidence we need to decide the
merits of the case one way or the other," and each counsel
wt:ul 011 rt:wnl as having nu disagreement. This sounds
more like an agreement for plenary submission of the case
to the judge as fact-finder, and this is what the judge
ullimalely underslood. His order here on appeal begins
with citation to Federal Rule of Civil Procedure 65,
subsec\ion (a)(2) of which authorizes a court to "advance
the trial on the merits and consolidate it with the hearing"
on a motion for preliminary relief. This also seems to be
what Lund's counsel understood he had agreed to, for his
appeal addresses the merits of the ruling, not the
procedural propriety of the route to reaching it.
Accordingly, we think the better view is to see the order
appealed not as one of summary judgment, but as the
product of the procedural crawl that then-Judge Breyer
described in Federacion de Empleados def Tribunal Gen.
deJusticiav. Torres, 747F.2d35(1stCir.1984).
[W]here, in a nonjury case, 'the basic dispute between
the parties concerns the factual inferences ... that one
might draw from the more basic facts to which the
parties have drawn the court's attention,' where '[t]here
are no significant disagreements about those basic
facts,' and where neither party has 'sought to introduce
additional factual evidence or asked to present
witnesses' .... the standard for appellate oversight shifts
from de novo review to clear-error review.
EEOC v. Steamship Clerks Union, Loe. 1066, 48 F.3d
594, 603 (1st Cir.1995) (quoting Federacion de
Empleados def Tribunal Gen. de Justicia, 747 F.2d at 36).
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It follows that our review standard is for clear error on all

issues not purely legal, though we will be candid to say
that the result would be the same if the examination were
de novo.

III

Lund's exceptions to the district court's ruling boil off at
two. He contends it was error to find that 28.53 acres on 8
sites were "available" for adult entertainment, and he
argues that the available land does not provide him a
reasonable opportunity to open an adult business.

A

After testimony and evidence from both parties' experts,
the district court adopted the City's contention that the
ordinances left 28.53 acres for adult entertainment, being
0.24% of the City's developable land, comprising 8 sites.
The court found that *70 Lund's contrary assertions
"lack[ ed] evidentiary support, whereas the City's figure
[was] well-supported by the testimony and exhibits
presented." Lund, 2012 WL 1856947, at *3. Lund argues
the contrary on three grounds.
121

First, despite his concession in the distr\ct court that no
further trial proceedings were necessary, he says now that
a remand is needed to determine the effect of the § 86-88
limitation that "[p]arking and loading facilities ... be set
back a minimum of ... 750 feet from any structure used ...
for residential purposes." He concedes that the district
court correctly considered § 86-88's 750-foot buffer
requirement with respect to parking but argues that it
failed to assess the impact of applying it to loading
facilities. But the answer is that Lund never raised this
claim below. Save for his quotation of the ordinance in a
footnote, the word "loading" does not appear in his
motion for a preliminary injunction, and he did not make
this argument at the hearing. That is the end of the matter
here. See McCoy v. Massachusetts Institute of
Technology, 950 F.2d 13, 22 (!st Cir.1991) ("[T]heories
not raised squarely in the district court cannot be surfaced
for the first time on appeal.").
131

Second, Lund points out that excluding sites covered
by long-term leases or requiring costly redevelopment
would greatly diminish the quantity of land "available,"
and he contends that declining to weigh the consequences
of these leases and costs in figuring the quantity of
WESTLA\N

available land in the City was error. The district court
rejected this claim as "primarily one of economic impact
upon his speech-related business," a consideration that the
Supreme Court "has cautioned against considering in First
Amendment analyses." Lund, 2012 WL 1856947, at *3.
The district court was correct. The proper enquiry looks to
restrictions imposed by the government, not to the market
effects of other people's commerce or the economics of
site clearance. Even if we credit Lund's representation
that sites identified by the district court are subject to
long-term leases, the fact that other competing private
parties got ahead of him is not alone of any moment in the
constitutional analysis, and the cost of development is
nothing more than a business consideration for Lund to
weigh. As the Renton Court put it, "That [plaintiffs] must
fend for themselves in the real estate market, on an equal
footing with other prospective purchasers and lessees,
does not give rise to a First Amendment violation." 475
U:S. at 54, 106 S.Ct. 925; accord D.H.L. Associates, 199
F.3d at 60. Hence, whether it makes sense for Lund to
finance a costly redevelopment or to pay what current
tenants would demand to break their leases are simply
private business considerations.' It is worth noting that
our sister circuits have been quick to reject similar
arguments. See, e.g., David Vincent, Inc. v. Broward
Cnty., Fla., 200 F.3d 1325, 1334 (I Ith Cir.2000) ("[T]he
economic feasibility of relocating to a site is not a First
Amendment concern."); Ambassador Books & Video, Inc.
*71 v. City of Little Rock, Ark., 20 F.3d 858, 864-65 (8th
Cir.1994) (" lT ]he cost factor is unimportant in
determining whether the ordinance satisfies the standards
of the First Amendment."); World Wide Video of Wash.,
Inc. v. City of Spokane, 368 F.3d 1186, 1199-200 (9th
Cir.2004).
141

Third, Lund assigns error to the district court's finding
of 8 sites available for adult use. He argues that treating
parcel C-11-7 as a possible site for more than one adult
business was incorrect because its access drive would
need to be relocated and the existing structure tom down.
He argues that parcels D-19-1, D-19-91, and D-19-93
could not accommodate 6 sites, as the district court found,
because the lots would require sub-division. But Lund
gives us no reason to see these as anything more than
further economic arguments that the district court rightly
declined to consider.
Lund also contends that parcels D-19-1, D-19-91, and
D-19-93 could not meet § 86-88's requirement of a
50-foot setback from the street, contrary to evidence
introduced by the City. Its expert testimony, which the
district court credited, was that access drives could be
constructed from William S. Canning Boulevard that
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would permit the buildings to be located 50 feet from the
road and thus allow for 6 adult sites. See Evidentiary
Hearing Tr. 46--47, June 3, 2010. We have reviewed the
maps submitted by the parties, along with the relevant
testimony, and see no error in the district court's
acceptance of the City's testimony that these parcels
could have accommodated 6 sites. Lund's argument about
the potential of these parcels therefore fails to discredit
the district court's conservative estimate that 8 sites were
available overall. See Lund, 2012 WL 1856947, at *5 n.
10 ("The actual number available is surely greater.").
***
In sum, we find no error in the district court's calculation
of available land and now tum to the constitutional
question.

B
5

1 1 That

calculation prefaces the last of the questions to be
addressed under the Renton scheme for analyzing a First
Amendment challenge to zoning that limits adult
businesses. If a zoning code passes muster as a time,
place, and manner regulation, if it is content neutral, and
if it advances a substantial governmental interest, the
question remaining is whether it leaves reasonable means
of commercial adult activity as an alternative to its
restrictions.' See Renton, 475 U.S. at 46-54, 10~ S.Ct.
925; see also City of Los Angeles v. Alameda Books, Inc:.,
535 U.S. 425, 433-34, 122 S.Ct. 1728, 152 L.Ed.2d 670
(2002) (plurality op.) (discussing the Renton framework);
D.H.L. Associates, 199 F.3d at 58-59 (same). Lund has
conceded that the ordinances survive Renton's first two
enquiries and that the City's interest is substantial, Lund,
2012 WL 185694 7, at *2, leaving only the issue of
whether the district court correctly concluded that the land
available under the ordinances allows for "reasonable
alternative avenues of communication." Renton, 475 U.S.
at 50, 106 S.Ct. 925; see also id. at 54, 106 S.Ct. 925
("[T]he First Amendment requires only that Renton
refrain from effectively *72 denying respondents a
reasonable opportunity to open and operate an adult
theatre .... ").
6

7

1 1 1 1 In

D.H.L. Associates, we explained that this enquiry
does not ask " 'whether a degree of curtailment' of speech
exists, but rather 'whether the remaining communicative
avenues are adequate.' " 199 F.3d at 59 (quoting Nat'[
Amusements, Inc. v. Town of Dedham, 43 F.3d 731, 745
(1st Cir.1995)). A reviewing court looks to "multiple
factors," including "the percentage of acreage within the
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zone [for adult business use] compared [with] the acreage
available to commercial enterprises" and "[t]he number of
sites available to adult entertainment businesses," D. H. L.
Associates, 199 F.3d at 59--60, there being "no single
dispositive evaluative consideration." Id. at 60.
This comprehensive canvas accords with the approaches
of other circuits, which have understood the final Renton
prong as calling for a general assessment of whether the
ordinances "afford a reasonable opportunity to locate and
operate such a business." TJS of N. Y., Inc. v. Town of
Smithtown, 598 F.3d 17, 22 (2d Cir.2010); see also Isbell
v. City of San Diego, 258 F.3d 1108, 1112 (9th Cir.2001)
("whether [the number of sites] ... afford[s] ... a
reasonable opportunity"); Big Dipper Entm 't, L.L.C. v.
City of Warren, 641 F.3d 715, 719 (6th Cir.2011)
(whether "a 'reasonable opportunity' to open"); accord
BZAPS, lnc. v. City of Mankato, 268 F.3d 603, 606 (8th
Cir.2001) (rejecting similar challenge because "numerous
locations :.. remain available"); Ctr. for Fair Pub. Policy
v. Maricopa County, Arizona, 336 F.3d 1153, 1170 (9th
Cir.2003) (statute survives "unless the government
enactment will foreclose an entire medium of public
expression [in] a particular community" (internal
quotation marks omitted)). The enquiry is necessarily
"fact-inttmsive," Big Dipper Entertainment, L.L.C., 6111
F.3d at 719, and the issue of reasonable opportunity "must
be resolved on a case-by-case basis," Fly Fish, Inc. v. City
of Cocoa Beach, 337 F.3d 1301, 1310 (l lth Cir.2003)
(internal quotation marks omitted).
181

I

Here, we think the ordinances provide Lund the
opportunity required. This conclusion claims substantial
support from D.H.L. Associates, where we found no First
Amendment violation in a Town's restriction of all but
0.09% of developable land from adult entertainment
purposes. The percentage available here is more than
twice as great, with 8 sites available in the City, as
compared with the 5 that we held sufficient in D.H.L.
Associates. Lund cannot break free of the gravitational
pull of that case.'
Lund calls D.H.L. Associates a distinguishable case and
faults the district court for not dealing with the differences
between the Town ofTyngsboro (the defendant in D.H.L.
Associates ) and the City of Fall River. Lund cites the
City's urban character, its larger land mass, the
comparatively small number of parcels available for sale,
the lack of an "adult overlay *73 district" (in contrast to
Tyngsboro), the ban on adult entertainment in the City's
Industrial District, and the City' s lack of an explanation
for banning adult entertainment there. See Appellant's Br.
38--44.
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But the district court made just the comparison Lund
stresses, in contrasting rural Tyngsboro with Fall River,
"one of the largest industrial cities in Massachusetts,"
Lund, 2012 WL 1856947, at *5, while recognizing that
"D.H.L. Associates, Inc. teaches only that a somewhat
higher level of available land might be necessary to assure
reasonable alternative locations in a developed urban
environment than in an undeveloped rural one," id. The
court's conclusion thus rested on explicit consideration of
the City's urban nature, and the City's larger land mass
was fully acknowledged in evaluating the percentage of
available land. The number of parcels available for sale is
an economic consideration that has no role in the
constitutional analysis, and if the City chooses to allow
adult businesses in shopping centers but not in factory
districts, there is nothing obviously suspect in the choice.
In sum, the differences Lund identified between this case
and D.H.L. Associates fail to render the precedent inapt or

the district court's analysis inadequate.
Lund's remaining points touching on § 86-201 are
essentially policy differences with the City, which do not
rise to the level of First Amendment significance.
Because the City has provided Lund with a reasonable
opportunity for conduct protected by the First
Amendment, we affirm the district court's judgment.
It is so ordered.

All Citations

714 F.3d 65

Footnotes
Hon. David H. Souter, Associate Justice (Ret.) of the Supreme Court of the United States, sitting by designation.
It is true, as Lund notes, that we said in D.H.L. Associates that the case would have been "entirely different" if the land
had been encumbered by restrictive covenants precluding its use for adult entertainment. Appellant's Br. 32-33
(quoting 199 F.3d at 60 n. 6). Lund argues that D.H.L. Associates makes clear that restrictive covenants are, therefore,
relevant to the availability determination. Maybe so. But restrictive covenants are substantive land-use restrictions
enforceable by the governmental power of the courts, and, in any case, Lund failed to offer any evidence credited by
the district court on that issue. The closest he comes to suggesting otherwise is in a reference to an affidavit that
speaks of "restrictions" without further detail. J.A. 73.
2

In the district court, Lund argued that the only issue was the $Ufficiency of space and sites to qualify as reasonable
opportunity. See supra p. 68. In his brief here, he has suggested in passing that the complete ban on adult business in
the industrial zone removes the ordinances from the category of time, place, and manner regulations, so as to entail
more demanding scrutiny. He is obviously mistaken and in any event waived the point in the district court.

3

There are cases from some circuits that would proceed differently if presented with evidence of strong competition from
other adult entertainment companies vying for scarce real estate in the City. See Fly Fish, Inc., 337 F.3d at 1309
(contrasting cases that adopt a bright-line rule in which an ordinance can survive only if "there are more reasonable
sites available than businesses with demand for them" with cases that adopt a more contextual supply-and-demand
test (internal quotation marks and citations omitted)). We express no opinion on this question because, as the district
court noted, "neither party has presented evidence that anyone other than Lund has opened or has sought to open an
adult entertainment business under these ordinances." Lund, 2012 WL 1856947, at *5.

End of Document
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Synopsis
Background: Adult dancing establishments brought
action alleging that county ordinance regulating sexually
oriented businesses violated First Amendment. The
United States District Court for the Middle District of
Florida, No. 05-01707-CV-T-27TBM, James D.
Whittemore, J., 2009 WL 4349319, granted summary
judgment in favor of county. Establishment appealed.
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Constitutional Law
0--Sexually Oriented Businesses; Adult
Businesses or Entertainment
Zoning ordinances that regulate the conditions
under which sexually oriented businesses may
operate are evaluated under First Amendment as
time, place, and manner regulations, following a
three-part test set forth by the Supreme Court in
City of Renton. U.S.C.A. Const.Amend. 1.

[Holding:] The Court of Appeals, Marcus, Circuit Judge,
held that ordinance did not violate First •Amendment.
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Affirmed.
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Const.Amend. 1.
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~Summary judgment
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The Court of Appeals reviews a district court's
order granting summary judgment de nova,
applying the same standard that bound the
district court and viewing the evidence and all
reasonable inferences in the light most favorable
to the non-moving party.
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ordinances
regulating
sexually
oriented
businesses, a reviewing court must determine:
(1) whether the ordinance amounts to a total
ban, presumptively invalid, or merely a time,
place, and manner regulation, (2) if it is a time,
place, and manner regulation, the court must
decide whether the ordinance is subject to strict
or intermediate scrutiny, and (3) if it is subject
to intermediate scrutiny, then the court must
determine whether it is designed to serve a
substantial government interest and allows for
of
reasonable
alternative
channels
communication.

in reducing secondary effects.
3 Cases that cite this headnote

(8(

In determining whether zoning ordinance
regulating sexually oriented businesses was
reasonably designed to serve a substantial
government interest, if the governmental entity
has produced evidence that it reasonably
believed to be relevant to its rationale for
enacting the ordinance, then the burden shifts to
the plaintiff to cast direct doubt on this rationale,
either by showing that the evidence does not ·
support its rationale or by producing evidence
disputing the local government's factual
findings; if the plaintiff sustains its burden, the
burden shifts back to the government to
supplement the record with evidence renewing
support for a theory that justifies the ordinance.
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16)

Constitutional Law
nudity or indecency
Zoning and Planning
~ Sexually-oriented businesses; nudity
~ Public

Under the () Brien-Rarnes test for public nudity
ordinances, a reviewing court must determine
whether: (1) the government acted within the
bounds of its constitutional power in enacting
the ordinance, (2) the ordinance furthers a
substantial government interest, (3) the
government interest • is unrelated to the
suppression of free expression, and (4) the
ordinance restricts First Amendment freedoms
no more than is essential to further the
government's interest. U.S.C.A. Const.Amend.
I.

2 Cases that cite this headnote

(9)

Zoning and Planning
Validity ofregulations in general
While a county cannot rely on shoddy data or
reasoning in enacting a zoning ordinance, it is
not required to conduct new studies or produce
evidence independent of that already generated
by other cities, so long as whatever evidence the
county relied upon is reasonably believed to be
relevant to the problem that the county
addresses.
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(7)

Zoning and Planning
in general

~Regulations

Zoning and Planning
in general

~Regulations

Cases that cite this headnote
In determining whether zoning ordinance
regulating sexually oriented businesses is
reasonably designed to serve a substantial
government interest, the county or municipality
first bears the initial burden of producing the
evidence that it has relied on to reach the
conclusion that the ordinance furthers its interest
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County zoning ordinance regulating sexually
oriented businesses furthered county's interest in
reducing secondary effects, and thus did not
violate First Amendment; in adopting ordinance,
county relied on substantial body of evidence
which it reasonably believed was relevant to its
rationale for enacting ordinance, including vast
legislative record that included judicial opinions,
reports and studies that had been prepared for
other municipalities, testimony from expert
witnesses, affidavits from private investigator
who visited sexually oriented businesses in
county, and newspaper articles. U.S.C.A.
Const.Amend. I.
4 Cases that cite this headnote
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Appeal from the Un ited States District Court for the
Middle District 'of Florida.
Before HULL and MARCUS, Circuit Judges, and
COOKE,' District Judge.
Opinion
MARCUS, Circuit Judge:
At issue today is the constitutionality of an ordinance that
the Manatee County, *1348 Florida Board of County
Commissioners ("the Board") adopted to regulate
sexually oriented businesses in Manatee County ("the
County"). Peek-a-Boo Lounge of Bradenton, Inc.
("Peek-a-Boo"), an adult dancing establishment in
Manatee County, along with two similar establishments, 1
sued the County claiming that the ordinance violated the
First Amendment. Peek-a-Boo appeals the district court's
grant of summary judgment in favor of the County. After
thorough review of the ordinance and the extensive record
surrounding its codification, we agree with the district
court that the County's ordinance was reasonably
designed
to
serve
a substantial
government
WESTLAW

interest-reducing the negative secondary effects
associated
with
sexually
oriented
businesses.
Accordingly, we affirm.

I.

The story begins in 1987, when Manatee County adopted
an "Adult Entertainment Code," Ordinance 87-07 (not at
issue today), which rendered then-existing adult dancing
establishments Peek-a-Boo and M.S. Entertainment, Inc.
("M.S.") nonconforming. Peek-a-Boo and M.S. filed suit
in the United States District Court for the Middle District
of Florida challenging the ordinance's constitutionality
under the First Amendment. But in 1989, the parties
settled their dispute, allowing the two establishments to
continue running and enjoining the County from
enforcing the ordinance against them for the way they
then operated.
In November 1998, the County amended the Adult
Entertainment Code, this time enacting a zoning
ordinance, Ordinance 98--46 (also not at issue today),
which set forth specific physical requirements for the
premises of adult dancing establishments. Peek-a-Boo
and M.S. again found themselves in violation of the Adult
Entertainment Code. Four months later, the County also
adopted a generally applicable public nudity ordinance,
Ordinance 99-18. This ordinance defined "nudity"
broadly, to include the wearing of any opaque swimsuit or
lingerie covering less than one-third of the buttocks or
one-fourth of the female breast. The ordinance also
specifically prohibited erotic dancers and others from
appearing in public in "G-strings, T-backs, dental floss,
and thongs."
Peek-a-Boo and M.S. again sued the County, challenging
the constitutionality of both ordinances on First
Amendment grounds. The district court concluded that the
ordinances were constitutional and granted summary
judgment in favor of the County. A panel of this Court,
however, reversed, holding that the zoning ordinance
violated the First Amendment and that there were genuine
issues of material fact concerning whether the public
nudity ordinance furthered the County's interest in
curbing the negative secondary effects associated with
adult entertainment. Peek-a-Boo Lounge of Bradenton,
Inc. v. Manatee Cnty., 337 F.3d 1251, 1268-69, 1274
(1 l th Cir.2003) ("Peek-a-Boo f'). Essential to our
finding that the ordinance was unconstitutional, we
observed that the Board "failed to rely on any evidence
whatsoever that might support the conclusion that the
ordinance was narrowly tailored to serve the County's
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interest in combating secondary effects." Id. at 1266. We
also found that, while the County relied on some evidence
to meet its initial *1349 burden in adopting Ordinance
99- 18, the public nudity ordinance, the plaintiffs had then
met their burden of submitting evidence sufficient to "cast
direct doubt" on the County's rationale. Id. at 1271- 72.
Accordingly, we remanded the case to the district court
for a determination of whether there remained credible
evidence upon which the County could reasonably rely to
support its stated rationale for the public nudity
ordinance. Id. at 1274-75.
After the Peek-a-Boo I decision, the County completely
overhauled its Adult Entertainment Code. It enacted
Ordinance
05-21 2-the
ordinance
at
issue
today- renaming the code the "Sexually Oriented *1350
Business Code," and establishing a different set of
regulations to govern the manner in which sexually
oriented businesses operate in the County. The new
ordinance contains both zoning and public nudity
provisions. 3 The zoning provisions include physical
requirements for the premises of sexually oriented
businesses, restrictions on their hours of operation, and a
prohibition on serving alcoholic beverages. Manatee
County, Fla., Code of Ordinances§§ 2-2.5-4-2-2.5-18
(2005). The nudity provisions include au acruss-llrn-buanl
ban on appearing in a "state of nudity," id § 2-2.5-18(a),
defined as "the showing of the human male or female
genitals, pubic area, vulva, or anus with less Lhan a fully
opaque covering, or the showing of the female breast with
less thaq a fully opaque covering of any part of the nipple
and areola," id § 2-2.5- 2. The ordinance allows
employees of sexually oriented businesses to appear
"semi-nude," id. § 2-2.5-18(b), defined as "a condition in
which a person is not nude, but is showing a majority of
the female breast below a horizontal line across the top of
the areola and extending across the width of the breast at
that point, or is showing the majority of the male or
female buttocks," id. § 2-2.5-2. Employees appearing
semi-nude, however, must "remain[ ] at least six (6) feet
from any patron or customer and on a stage that is at least
eighteen (18) inches from the floor and in a room of at
least one thousand (1,000) square feet." Id. § 2-2.5-18(b).
Employees are prohibited from touching customers or
customers' clothing. Id§ 2-2.5-18(c).
Unlike when the County adopted Ordinances 98-46 and
99-18, this time the County relied on a voluminous record
that included judicial opinions; multiple secondary-effects
reports, including land-use s,tudies and crime reports;
affidavits from a local private investigator and from local
police; newspaper articles; and other materials. The
County conducted a four-hour public hearing at which
experts testified both for and against the ordinance. In
WES TLAW

support of the County's proposal, Richard McCleary,
Ph.D., a professor of criminology, and Shawn Wilson, a
real estate appraiser, testified about the adverse secondary
effects associated with sexually oriented businesses. In
opposition, the Plaintiffs offered the testimony of four
experts: Randy D. Fisher, Ph.D., an associate professor of
psychology; Terry A. Danner, Ph.D., a professor of
criminal justice; Judith Lynne Hanna, Ph.D., a scholar of
anthropology and dance; and Richard Schauseil, a
licensed real estate agent. We detail the evidential
foundation at some length because it stands at the heart of
whether the County relied on a sufficient record.
Dr. McCleary testified that much of the evidence
supported the County's rationale. *1351 He explained that
the formal criminological literature revealed consistent
findings of significant crime-related hazards caused by
sexually oriented businesses. These findings led him to
wndude lhal "the relationship between crime and
sexually oriented businesses is .. .' a scientific fact." One
reason, he offered, is that sexually oriented businesses
attract "soft targets," meaning patrons who are easy crime
targets because they often come from far away, do not
know the neighborhood, try to remain anonymous, and
are less likely to report crimes of borderline seriousness
because Lht::y du nul want anyont:: lo know Lhat they are
patronizing such businesses. Another reason Dr.
McCleary offered is that features of the physical layout of
these businesses-including private rooms and narrow
corridors-strongly inhibited surveillance and policing.
I

Dr. McCleary also explained that there were between one
and two dozen studies establishing a correlation between
sexually oriented businesses and negative secondary
effects that were "scientific to some degree." Dr.
McCleary highlighted two such studies that supported the
County's findings that sexually oriented businesses cause
negative secondary effects. In the first one from Garden
Grove, California, Dr. McCleary and a colleague
examined locations where new sexually oriented
businesses had opened up and compared the crime rates
one year before and one year after they opened, using
existing sexually oriented businesses as controls. They
found a far greater increase in crime during that time
period surrounding the new sexually oriented businesses
than surrounding the existing similar businesses. In the
second study drawn from Greensboro, North Carolina,
even though the study's authors concluded that sexually
oriented businesses did not cause negative secondary
effects, Dr. McCleary said that another look at their data
showed significantly higher rates of crime in
neighborhoods with sexually oriented businesses.
Shawn Wilson, a real estate appraiser, testified about the
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negative effects of sexually oriented businesses on
property value. Ms. Wilson explained that she had
examined studies drawn from other cities on the
secondary effects associated with sexually oriented
businesses and that all of the studies addressing the value
of real estate concluded that there were, in fact, negative
secondary effects. Ms. Wilson also looked at the deeds in
her own files, spoke with market participants, and met
with other real estate appraisers. Although she
acknowledged that these conversations amounted to
anecdotal evidence, she concluded that there was a
palpable fear in the marketplace that sexually oriented
businesses, like other undesirable businesses such as flea
markets and bowling alleys, would drive away potential
customers and adversely affect business.
Dr. Fisher, an associate professor of psychology, testified
on behalf of the Plaintiffs that the foreign studies on
which the County had relied were flawed. He said that
five of the studies were not empirically grounded, six did
not actually find evidence of negative secondary effects,
and two involved samples that were too small to be
considered. He conceded that five of the foreign studies
supported the hypothesis that sexually oriented businesses
caused negative secondary effects, but he suggested that
each of them contained methodological flaws that
rendered the results "virtually uninterpretable." Finally,
he critiqued two studies Dr. McCleary had personally
conducted-the Garden Grove study, as well as a 2004
study of Centralia, Washington. Dr. Fisher argued that Dr.
"'1352 McCle.ary was not actually measuring crime
1
increases surrounding new sexually oriented businesses
because some of these new businesses had opened near
existing sexually oriented businesses.
Dr. Danner, a criminal justice professor, testified that a
study he conducted concluded that Manatee County's
sexually oriented businesses did not cause increases in
crime. He evaluated two kinds of crime data in the
County: (1) calls for police service, and (2) crimes known
to police. He compared crime data for the neighborhoods
surrounding Peek-a-Boo Lounge and Cleopatra's (the
name of the adult dancing establishment of the former
Plaintiff M.S.) with crime data from other parts of the
County. He found that Cleopatra's had significantly fewer
incidents of the categories of crime he studied compared
to the average for Manatee County, and that Peek-a-Boo
had significantly more incidents of those crimes
compared to the average. Because Peek-a-Boo had more
crime than the County average and Cleopatra's had less
crime than the County average, and because he found that
other kinds of businesses are also correlated with negative
secondary effects, Dr. Danner argued that sexually
oriented businesses were not "uniquely criminogenic."
WESH AW

Dr. Hanna, an anthropology and dance scholar, also spoke
on the Plaintiffs' behalf. She opined that the ordinance
was not content neutral and would suppress speech by
depriving dancers of "artistic choice." She offered that
nudity and the touching of patrons are essential
components of adult dance and that the ordinance
"stigmatizes women."
Next, Mr. Schauseil, a real estate agent, testified about a
study he had conducted regarding property value. He
found that from 2000 to 2004, the majority of businesses
in the neighborhood of Cleopatra's and Peek-a-Boo
Lounge saw no change in traffic pattern and the traffic
volume had, in fact, increased.
Finally, Robert Miller, a Manatee County resident who
had worked at Cleopatra's for two years and at
Peek-a-Boo Lounge for eleven years, testified. He
claimed that Peek-a-Boo did not tolerate drugs,
prostitution, or violence; that there had been few "legal
incidents"; that Peek-a-Boo was in good standing with
the community; and that the establishment contributed
significantly to the economy.
Based on the evidence and testimony, the Board
concluded that sexually oriented businesses were
correlated with a variety of negative secondary effects,
including personal crimes, property crimes, prostitution
and other illicit sexual activity, spread of disease, drug
use and drug trafficking, sexual assault and exploitation,
negative impacts on surrounding prope1ties, and li.rter~
Manatee County, Fla., Code of Ordinances §
2-2.5-l(b)(l). The Board found that the County had a
substantial interest in preventing and abating these
secondary effects, and therefore adopted the ordinance "to
regulate sexually oriented businesses in order to promote
the health, safety, and general welfare of the citizens of
the County, and to establish reasonable and uniform
regulations to prevent the deleterious secondary effects of
sexually oriented businesses within the County." Id. §
2-2.5-l(a).
On September 12, 2005, three adult dancing
establishments filed the instant action: the two plaintiffs
from the previous action, Peek-a-Boo and M.S., and G.T.
Management, Inc. ("G.T."). Again, the Plaintiffs claimed
that the ordinance was unconstitutional on its face and as
applied to them. The County moved for summary *1353
judgment, submitting six volumes of evidence, which
included the testimony and reports of Dr. McCleary,
Shawn Wilson, and the Plaintiffs' witnesses; twenty-five
judicial opinions; twenty studies from other jurisdictions;
deposition testimony; affidavits; and post-enactment
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evidence. In particular, the County submitted affidavits
from Tom Mccarren, who visited Peek- a- Boo Lounge,
Paper Moon,• and Pandora's Box' and described in detail
illegal activity taking place in these establishments.•
The County also submitted an affidavit from Detectives
Evelio Perez and Dave Ackerson of the County Sheriffs
Office, who conducted an undercover operation at
Cleopatra's. They averred that the sting revealed several
liquor violations, including serving alcohol after hours,
dealing in stolen property, and vending goods with a
counterfeit trademark. The County also submitted
newspaper articles about stings in North Miami Beach
and Pasco County. These articles detailed the illegal acts
purportedly taking place in the adult clubs, including
exposure of bodily organs on stage, simulation of sexual
acts, and drug possession. The County also submitted a
report about erotic dancers' experiences in adult clubs,
which claimed that there was evidence of physical abuse,
sexual abuse, verbal abuse, stalking, and sexual
exploitation. In response, the Plaintiffs offered affidavits
from the four witnesses whose testimony had been
presented to the Board, and argued that their evidence
"cast direct doubt" on the County's rationale for the
ordinance. Ultimately, the district court granted final
summary judgment for the County. All the Plaintiffs
timely appealed, and the County cross appealed from the
district court's refusal to strike the Plaintiffs' affidavits on
the grounds that they contained legal argument and
previously undisclosed expert opinion. Two of the
Plaintiffs (M.S. and G.T.) have since dropped. their
appeal, leaving only Peek- a-Boo as a party Plaintiff.

II.
Pl 121 We review a district court's order granting summary

judgment de novo, "applying the same standard that
bound the district court and viewing the evidence and all
reasonable inferences in the light most favorable to" the
non-moving party. Rodriguez v. Sec '.Y f or Dep 't of Corr.,
508 F.3d 611, 616 (\Ith Cir.2007). Summary judgment is
appropriate where "there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a
matter of law." Fed.R.Civ.P. 56(a). The moving party
bears the burden of production. Fickling v. United States,
507
F.3d
1302,
1304 (I Ith Cir.2007). The
constitutionality of a statute is a question of law we
review de novo. Peek- a-Boo l 337 F.3d at 1255.
3
4
5
l l l l 1 1 16 1 In

Peek-a- Boo l a panel of this Court
comprehensively summarized the Supreme Court's
jurisprudence on the *1354 First Amendment right to
WEST LAW

freedom of expression in the context of adult
entertainment. Id. at 1255-64. Among other things, we
held that adult entertainment zoning ordinances and
generally applicable public nudity ordinances "must be
distinguished and evaluated separately" according to the
respective standards established by the Supreme Court.
Id. at 1264. Zoning ordinances that regulate the conditions
under which sexually oriented businesses may operate are
evaluated as time, place, and manner regulations,
following a three-part test set forth by the Supreme Court
in City of Renton v. Playtime Theatres, Inc., 475 U.S. 41 ,
46- 50, I 06 S.Ct. 925, 89 L.Ed.2d 29 (\ 986) and
reaffirmed in City of Los Angeles v. Alameda Books, Inc.,
535 U.S. 425, 448, 122 S.Ct. 1728, 152 L.Ed.2d 670
(2002). 7 Content-neutral public nudity ordinances, by
contrast, involve expressive conduct and must therefore
be measured against a four-part test set forth in United
States v. O'Brien, 391 U.S. 367, 376- 77, 88 S.Ct. 1673,
20 L.Ed.2d 672 ( 1968), and applied in the context of adult
entertainment in Barnes v. Glen Theatre, Inc., 501 U.S.
560, 567, 111S.Ct. 2456, 115 L.Ed.2d 504 (1991), and in
City of Erie v. Pap 's A.M. , 529 U.S. 277, 289, 120 S.Ct.
1382, 146 L. Ed.2d 265 (2000). Manatee County
Ordinance 05-21 contains provisions that regulate zoning
and portions that are generally applicable public nudity
n:slridiuns. In Lhis l:ast:, howt:ver, it's unnecessary to
analyze these provisions separately because Peek-a- Boo
challenges on appeal only whether the ordinance is
"dtJsignt:d lo serve a substantial government interest." 8
Therefore, we measure the zoning and nudity *1355
portions of the ordinance against the same standard; is the
ordinance reasonably designed to serve a substantial
government interest?
171 ISi In determining whether the ordinance meets this
standard, the county or municipality first bears the initial
burden of producing the evidence that it has relied on to
reach the conclusion that the ordinance furthers its interest
in reducing secondary effects. Daytona Grand, Inc. v.
City of Daytona Beach, 490 F.3d 860, 875 (I Ith
Cir.2007) (citing Peek- a-Boo I, 337 F.3d at 1269). If the
governmental entity has produced "evidence that it
reasonably believed to be relevant to its rationale for
enacting the ordinance," then the burden shifts to the
plaintiff to "cast direct doubt on this rationale," either by
showing that the evidence does not support its rationale or
by producing evidence disputing the local government's
factual findings . Id. at 875-76 (internal quotation marks
omitted). If the plaintiff sustains its burden, the burden
shifts back to the government to supplement the record
with evidence renewing support for a theory that justifies
the ordinance. Id at 876.
191

On this record, we are satisfied that the County has met
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its initial burden and that Peek-a-Boo has failed to cast
direct doubt. While the County "cannot rely on shoddy
data or reasoning," Peek-a-Boo l 337 F.3d at 1269, it is
not required to "conduct new studies or produce evidence
independent of that already generated by other cities, so
long as whatever evidence the [County] relie[d] upon is
reasonably believed to be relevant to the problem that the
[County] addresses," Renton, 475 U.S. at 51-52, 106
S.Ct. 925. Nor was the County required to produce
empirical evidence or scientific studies as long as it
"advance[d] some basis to show that its regulation has the
purpose and effect of suppressing secondary effects, while
leaving the quantity and accessibility of speech
substantially intact." Alameda Books, 535 U.S. at 449,
122 S.Ct. 1728 (Kennedy, J., concurring in the judgment).
Here, the County relied on a vast legislative record that
included judicial opinions, reports and studies that had
been prepared for other municipalities, testimony from
expert witnesses, affidavits from a private investigator
who visited sexually oriented businesses in Manatee
County, and newspaper articles. It is undeniable that the
County has made a substantial showing, relying on as
thorough a record as we have seen in these cases, and far
more than the "very little evidence" required under
Alameda Books. 535 U.S. at 451, 122 S.Ct. 1728
(Kennedy, J., concurring in the judgment). Moreover,
Peek-a-Boo has failed to cast direct doubt on the totality
of the County's evidence.

A. The County's Initial Burden
1101 To begin with, Manatee County has produced a
substantial body of evidence, which it reasonably believed
to be relevant to combating negative secondary effects.
The County explained that its rationale was to reduce a
variety of negative secondary effects associated with
sexually oriented businesses:
Sexually oriented businesses, as a
category of commercial uses, are
associated with a wide variety of
adverse
secondary
effects
including, but not limited to,
personal and property crimes,
public safety risks, prostitution,
of disease,
potential
spread
lewdness, public indecency, illicit
sexual activity, illicit drug use and
drug trafficking, undesirable and
criminal behavior associated with
alcohol
consumption,
*1356
negative impacts on surrounding
properties, litter, and sexual assault
and exploitation .... Each of the
WESTLAW

foregoing
negative
secondary
effects constitutes a harm which the
County
has
a
substantial
government interest in preventing
and/or abating in the future.
Manatee County, Fla., Code of Ordinances §
2-2.5-1 (b )(1 }--(2). In support of its rationale, the County
first has cited to the findings and interpretations of eight
Supreme Court decisions and seventeen other federal and
state court decisions.9 Many of the cases upheld
ordinances containing restrictions similar to those found
in Ordinance 05-21, and many of them accepted
legislative findings concerning the negative secondary
effects of adult businesses. See, e.g., Barnes, 501 U.S. at
572, 111 S.Ct. 2456 (upholding requirement that dancers
in adult establishments wear pasties and a G-string);
California v. LaRue, 409 U.S. 109, 118-19, 93 S.Ct. 390,
34 L.Ed.2d 342 (1972) (upholding prohibitions on nude
dancing in establishments that serve alcohol); Lady J
Lingerie, Inc. v. City of Jacksonville, 176 F.3d 1358,
1365--66 (11th Cir.1999) (upholding a requirement that
adult establishments have an area of at least 1,000 square
feet). Indeed, the Supreme Court has suggested in Pap's
A. M that a municipality may meet its initial burden solely
by relying on relevant Supreme Court cases. 529 U.S. at
296-97, 120 S.Ct. 1382.
Here, however, the County has also relied on twenty
studies (many of which were empirical) conducted in
other cities, again examining the nexus between sexually
oriented businesses and negative' secondary effe.cts. 10 The
studies found, among other things: a higher incidence of
*1357 arrests for sex offenses in neighborhoods
surrounding sexually oriented businesses as compared
with control areas (Phoenix, Arizona 1979); a higher
incidence of sex-related crimes near sexually oriented
businesses as compared with control areas (Indianapolis,
Indiana 1984; Austin, Texas 1986); a real association
between sexually oriented businesses and elevated crime
levels (Minneapolis, Minnesota 1980; Indianapolis,
Indiana; Amarillo, Texas 1977; Whittier, California 1978;
Seattle, Washington 1989); a correlation between sexually
oriented businesses and lower property values (Seattle,
Washington); survey data from real estate appraisers who
opined that sexually oriented businesses would have a
negative effect on property values (Los Angeles,
California 1977; Oklahoma City, Oklahoma 1986; Dallas,
Texas 1997); and testimony from citizens who were afraid
to walk the streets in areas with a high concentration of
sexually oriented businesses (Los Angeles, California).
The County also referenced findings that dancers at
sexually oriented businesses experience physical and
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sexual abuse, drawn from a paper entitled "Stripclubs
According to Strippers: Exposing Workplace Sexual
Violence" by Kelly Holsopple, the Program Director of
the Freedom and Justice Center for Prostitution Resources
in Minneapolis, Minnesota; the affidavits of Tom
Mccarren, detailing illegal activity taking place inside
sexually oriented businesses in Manatee County,
including illegal touching in private rooms; an affidavit
from Detectives Evelio Perez and Dave Ackerson of the
Manatee County Sheriffs Office, who conducted an
undercover operation at Cleopatra's revealing several
liquor violations, including serving alcohol after hours,
dealing in stolen property, and vending goods with a
counterfeit trademark; and newspaper articles about stings
conducted in North Miami Beach and Pasco County,
which detailed a variety of illegal acts taking place in
sexually oriented businesses. This ample foundation is
more than enough to sustain the County's initial burden
under the second prong of the 0 'Brien test and the third
·
prong of the Renton test.

B. Peek-a- Boo 's Burden to Cast Direct Doubt
Since the County has produced evidence that it reasonably
believed to be relevant to its rationale, the burden shifis to
Peek-a-Boo to cast direct doubt on the County's
rationale, either by showing that the County's evidence
does not actually suppmt its rationale or by producing
evidence disputing the County's factual findings. Daytona
(1 r cmd, 490 F.3d at 875. feek- a- Boo has not met this
burden.
In the first place, Peek-a-Boo argues that it was
"extremely problematic" to use judicial opinions as
evidence because of "the unreliability of judicial
decisions as proof of facts," citing to Lawrence v. Texas,
539 U.S. 558, 570, 123 S.Ct. 2472, 156 L.Ed.2d 508
(2003), as well as a Fifth Circuit decision, H & A land
Corp. v. City of Kennedale, 480 F.3d 336 (5th Cir.2007),
which Peek-a-Boo claims misstated a fact regarding a
study it had cited. But the suggestion that the County may
not reasonably rely on judicial opinions as evidence has
been squarely rejected by this Court in Peek-a-Boo I,
where we held that "any evidence ... including a
municipality's own findings, evidence gathered by other
localities, or evidence described in a judicial
opinion-may form an adequate predicate to the adoption
of a secondary effects ordinance." 337 F.3d at 1268
(emphasis added).

*1358 Second, Peek-a-Boo faults the County for
omitting pages from two of the documents it submitted.
However, Peek-a-Boo has raised this argument only for
the first time on appeal. We generally do not consider
WES TL.AW

arguments raised for the first time on appeal, and we
decline to do so here. Harrison v. Benchmark Elecs.
Huntsville, Inc., 593 F.3d 1206, 1215 n. 8 (I Ith
Cir.2010).
Third, Peek-a-Boo claims that four of the studies
prepared for other cities-those conducted in Indianapolis
in 1984, Austin in 1986, Oklahoma City in 1986, and Los
Angeles in 1977--contained opinion surveys and were
"problematic, if not inadmissible before the Courts."
Peek- a-Boo does not explain this, however, only citing to
a 1978 Third Circuit opinion, Pittsburgh Press Club v.
United States, 579 F.2d 751, 759 (3d Cir.1978), and a
1963 opinion from the Southern District of New York,
Zippo Manufacturing Co. v. Rogers Imports, Inc., 216
F.Supp. 670, 681 - 82, 684 (S.D.N.Y.1963). We remain
unpersuaded. There is no precedent that bars a county
from relying on studies that are not empirical in nature.
See Daytona Grand, 490 F.3d at 881 ("[Plaintiffs
argument] essentially asks this Court to hold today' that
the City's reliance on anything but empiricul studies
based on scientific methods is unreasonable. This was not
the law before Alameda Books, and it is not the law
now.") What's more, the cases Peek-a-Boo cites are
inapposite because they address the admissibility in court
of opinion polls under the hearsay rule. See l'ittsburgh
Press Club, 579 F.2d at 759- 60; Zippo Mfg. Co., 216
F.Supp. at 681-84. In this case, the question is whether
the County reasonably believed the evidence to be
relevant to its rationale in adopting the ordinance. Cf
Peek-a-Boo I, 337 F.3d at J268.
The heart of Peek- a-Boo's attack is found in the
affidavits proffered by its experts Dr. Fisher, Dr. Danner,
and Mr. Schauseil. Dr. Fisher's affidavit claimed that the
foreign studies on which the County relied are defective.
Dr. Fisher, however, only challenged the findings of
seventeen of the foreign studies. Neither Dr. Fisher nor
any of the Plaintiffs experts say anything about three
foreign studies-namely, Houston, Texas 1983; the State
of Minnesota 1989; and Louisville, Kentucky 2004. The
1983 Houston report details the findings the Houston City
Council reached after a total of eight public hearings. The
City Council found that sexually oriented businesses were
associated with negative secondary effects such as a
detrimental effect on property value and quality of life,
increased prostitution in at least one area, intrusive
signage, and ancillary criminal activity. The State of
Minnesota report includes the findings of an empirical
study conducted in St. Paul in 1978 of sexually oriented
businesses and businesses serving alcohol. The study
found a statistically significant correlation between the
location of these types of businesses and neighborhood
deterioration, as well as an association with higher crime
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rates and reduced housing values. Minnesota's working
group on sexually oriented businesses also heard
testimony that neighborhoods with a concentration of
sexually oriented businesses suffered adverse effects such
as finding pornographic materials and condoms in the
streets, sex acts with prostitutes occurring in plain view of
families and children, and harassment of neighborhood
residents, including the propositioning of young girls and
women on their way to school and work. Finally, the
study from Louisville included police reports about
prostitution and the promotion of prostitution, and the
*1359 possession of methamphetamines, marijuana, and
unknown white pills at or about adult entertainment
establishments.
Beyond failing to challenge these studies at all, neither
Dr. Fisher nor the Plaintiffs other experts has directly
addressed the twenty-five judicial opinions relied upon by
the County. Nor do the Plaintiffs experts attempt to cast
any direct doubt on the affidavits submitted by the private
investigator and two police officers detailing illegal
activities found in the County's sexually oriented
businesses, or comment at all about the report detailing
sexual violence against dancers in sexually oriented
businesses. Finally, the Plaintiffs experts have not
addressed the newspaper articles regarding stings at
Florida strip clubs. In short, a substantial body of
evidence remains wholly unaddressed by the Plaintiff.
Moreover, Dr. Fisher's criticism of seventeen studies
neirher invalidates them nor renders the County's reliance
on them ~nreasonab le. Dr. Fisher criticize-s some of the
studies (Phoenix, Whittier, Austin, and Dallas) for not
matching the control area closely enough to the study area
in demographic terms. This does not undermine the
County's ability to rely on them, inasmuch as we have
rejected the argument that a municipality may only rely
on studies employing the scientific method. See Daytona
Grand, 490 F.3d at 881. For this reason, we are also
unpersuaded by Dr. Fisher's criticism that some of the
studies have small sample sizes (Indianapolis; Oklahoma
City), only measure data over the course of one or two
years (Phoenix; Austin), or lack empirical data (Houston
1997; Amarillo; Seattle). See id. 11
Dr. Fisher also pointed out that a few of the studies offer
some findings that are inconclusive. Again, we are
unpersuaded because these studies still draw other
findings that are conclusive. We repeat that "[a]lthough
the burden lies with the municipality, a court should be
careful not to substitute its own judgment for that of the
municipality" and should remember that "the
municipality's legislative judgment should be upheld
provided that it can show that its judgment is still
WEST LAW

supported by credible evidence, upon which it reasonably
relies." Daytona Grand, 490 F.3d at 876 (internal
quotation marks omitted). At best, Dr. Fisher has pointed
to some problems with some of the studies, but on this
ample record this is not enough to carry the day.
Dr. Danner's affidavit, also filed on behalf of
Peek-a-Boo, attempts to cast direct doubt on the
County's case by undermining the County's rationale for
adopting the ordinance, which, among other things, is that
sexually oriented businesses cause increases in crime
rates. Dr. Danner examined crime rates in the County
based on crimes known to police in the following offense
categories: rape, robbery, aggravated assault, burglary,
larceny, and motor vehicle theft. He also tracked calls for
police service, comparing two sexually oriented
businesses with twelve non-adult businesses in the same
area. Dr. Danner opined that the evidence was insufficient
to conclude that the two adult establishments caused
crime-related secondary effects "beyond what would be
normally expected" for non-adult alcohol-serving
establishments.
Dr. Danner' s affidavit, however, did not address the
County's findings regarding *1360 the correlation
between sexually oriented businesses and other crimes,
such as prostitution, lewdness, public indecency, illicit
sexual activity, illicit drug use, and drug trafficking.
What's more, there are serious methodological problems
with Dr. Danner's findings. This Court has found that
wholesale reliance on data based on crimes that are
reported lo the police may lead to an underestimation of
the total number of crimes, since certain crimes, such as
lewdness and prostitution, are rarely reported. See
Daytona Grand, 490 F.3d at 882-83. Likewise, there are
methodological problems with estimating crime rates
simply based on calls for police services: Dr. McCleary
opined that there are far more calls than there are actual
incidents of crimes, and most crimes do not in fact come
to the attention of the police through calls from victims or
witnesses.
There are also problems with Richard Schauseil's
affidavit, which avers that the County's sexually oriented
businesses do not negatively affect commercial property
value. First, Mr. Schauseil measured the assessed value of
properties, and the County's expert Shawn Wilson
cautioned that assessed values are far less accurate than
appraisal values. Second, Ms. Wilson observed that Mr.
Schauseil's study drew a comparison of listing prices,
which may not be closely related to market value at all.
Third, Mr. Schauseil's study analyzed the difference
between sale and resale value, which may be explained by
generally rising neighborhood property values or
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improvements to the property itself. Without knowing
what improvements took place, it would not be proper to
assume that a higher resale value meant that property
values in the neighborhood were rising.
The bullum line is that the County has presented a
substantial body of evidence to support its rationale for
adopting the ordinance. Peek-a-Boo has failed even to
address much of that evidence at all, and it has failed to
show that the County's rationale or this body of evidence
was unreasonable.

III.
Peek-a- Boo also claims that in deciding Daytona Grand
and Flanigan 's Enterprises, Inc. of Georgia v. Fulton
County, 596 F.3d 1265 (1 lth Cir.2010) ("Flanigan 's II"),
this Court impermissibly overruled Krueger v. City of
Pensacola, 759 F.2d 851 (11th Cir. 1985), Flanigan 's
Enterprises, Inc. of Georgia v. Fulton County, 242 F.3d
976 (11th Cir.2001) ("Flanigan 's I") , and Peek-a- Boo I.
We are bound to follow our precedent, and we have done
so in Daytona Grand and Flanigan 's II. Cases involving
the regulation of sexually oriented businesses are of
necessity fact-specific, and the answer in each one is
largely driven by the nature of the record.
Thus, for example, in Krueger, we found that a Pensacola
ordinance banning topless dancing was unconstitutional
because the city produced no evidence that crime was a
problem at topless bars in the city. 759 F.2d at 854-55 . In
Flanigan 's I, we found it unreasonable for the county to
rely on foreign studies concerning secondary effects when
the county had conducted its own empirical studies that
conclusively undermined its reliance on the foreign
studies' findings. 242 F.3d at 986. In contrast, in Daytona
Grand, the city of Daytona Beach relied on a significant
record of evidence in adopting its ordinance. This record
included police reports of criminal activity in and around

adult theaters; undercover reports finding violations of
city ordinances; specific documentation from the police
chief of criminal *1361 activity in and around the
theaters; data from police dispatchers regarding police
calls; expert testimony; studies conducted for other cities
that found that adult businesses tend to increase urban
blight; studies of urban blight in Daytona Beach itself;
controlled laboratory studies of the connection between
alcohol and sexual conduct; anecdotal accounts from local
business owners of increased crime; and newspaper
articles. 490 F.3d at 882.
Similarly, in Flanigan 's II, Fulton County relied on the
findings of a 337-page report describing a fourteen-day
sting operation of strip clubs in the county that resulted in
167 arrests and 166 convictions. 596 F.3d at 1280. The
report also included affidavits regarding the impact of the
strip clubs on young people in the county; affidavits
regarding the clubs' non-criminal negative seconuary
effects, such as urban blight;. and foreign studies. Id. The
fa-.ts addressed in Day tona Grand and Flanigan 's II were
significantly different than those found in Krueger and
Flanig an 's I, so not surprisingly, the outcomes in these
cases were different, although the legal principles were
the same. 12
The County has produced a very substantial body of
evidence, which it reasonably believed was relevant to its
rationale for enacting the ordinance, anu Peek-a- Boo has
failed to cast direct doubt on this rationale.

•

Accordingly, the district court's grant of summary
judgment in favor of the County is AFFIRMED.

All Citations
630 F.3d 1346, 22 Fla. L. Weekly Fed. C 1703

Footnotes
Honorable Marcia G. Cooke, United States District Judge for the Southern District of Florida, sitting by designation.
The other two adult dancing establishments, M.S. Entertainment, Inc. and G.T. Management, Inc., originally joined the
appeal but abandoned it before the case came before us.
2

The relevant portions of the ordinance provide:
Sec. 2-2.5-2. Definitions.
"Nude," "Nudity" or "State of Nudity" means the showing of the human male or female genitals, pubic area, vulva,
or anus with less than a fully opaque covering, or the showing of the female breast with less than a fully opaque
coverin of an art of the ni pie and areola.
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"Semi-Nude" or "State of Semi-Nudity" means a condition in which a person is not nude, but is showing a majority
of the female breast below a horizontal line across the top of the areola and extending across the width of the
breast at that point, or is showing the majority of the male or female buttocks.
"Sexually Oriented Business" means an "adult bookstore," an "adult video store ," an "adult cabaret," an "adult
motel," an "adult motion picture theater," a "semi-nude model studio," a "sexual device shop," or a "sexual
encounter center."

Sec. 2-2.5-13. Hours of Operation.
No sexually oriented business, other than an adult motel, shall be or remain open for business between 2:00 a.m.
and 6:00 a.m. on any day.
Sec. 2-2.5-16. Penalties and enforcement.
(a) A person who knowingly violates, disobeys, omits, neglects, or refuses to comply with any of the provisions of
this chapter shall, upon conviction, be punished by a fine in an amount not less than $250.00 and not to exceed
$500.00, or imprisonment, in the County Jail for a period not to exceed sixty (60) days, or both. Each day a
violation is committed , or permitted to continue, shall constitute a separate offense and shall be penalized as such.
Sec. 2-2.5-17. Applicability to existing businesses.
(a) All existing sexually oriented businesses and sexually oriented business employees are hereby granted a De
Facto Temporary License to continue operation or· employment for a period of ninety (90) days following the
effective date of this ordinance. Compliance with this ordinance shall not be required during said ninety (90) days,
but by the end of said ninety (90) days, all sexually oriented businesses and sexually oriented business employees
must conform to and abide by the requirements of this chapter.
(b) Notwithstanding any language in Manatee County Ordinance No. 99-18 to the contrary, sexually oriented
businesses shall be subject to this ordinance and shall not be subject to Ordinance No. 99-18.
Sec. 2-2.5-18. Prohibited activities.
It is unlawful for a sexually oriented business licensee to knowingly violate the following regulations or to knowingly
allow an employee or any other person to violate the following regulations.
(a) It shall be a violation of this ordinance for a patron, employee, or any other person to knowingly or intentionally,
in a sexually oriented business, appear in a state of nudity.
(b) It shall be a violation of this ordinance for a person to knowingly or intentionally, in a sexually oriented
business, appear in a semi-nude condition unless the person is an employee who, while semi-nude, remains at
least six (6) feet from any patron or customer and on a stage that is at least eighteen (18) inches from the floor
and in a room of at least one thousand (1,000) square feet.
(c) It shall be a violation of this ordinance for any employee who regularly appears semi-nude in a sexually
oriented business to knowingly or intentionally, in a sexually oriented business, touch a customer or the clothing
worn by a customer.
(d) It shall be a violation of this ordinance for any person to sell, use, or consume alcoholic beverages on the
premises of a sexually oriented business. A sexually oriented business currently licensed to sell alcoholic
beverages on the premises shall not be required to comply with this requirement until expiration of its current
annual alcoholic beverage license.
A sign in a form to be prescribed by the County Administrator's Office and summarizing the provisions of
Subsections (a), (b), (c) , and (d) of this Section , shall be posted near the entrance of the sexually oriented
business in such a manner as to be clearly visible to patrons upon entry.
3

The new ordinance replaced the previous zoning ordinance, Ordinance 98-46, and exempted sexually oriented
businesses from the generally applicable public nudity ordinance, Ordinance 99-18, rendering the prior
action-Peek-a-Boo /-moot.

4

The name of the adult dance establishment of the former Plaintiff G.T.

5

The new name of the adult dance establishment of the former Plaintiff M.S., formerly Cleopatra's.

6

At Pandora's Box, Mr. Mccarren was able to pay a dancer for a private dance, during which the dancer removed the
tape over one of her nipples and allowed Mr. Mccarren to touch her breast, buttocks, and genital area. At Paper Moon,
Mr. Mccarren was able to pay a dancer to go into a back room with him, where she removed all clothing except her
G-string and allowed Mr. Mccarren to touch her breasts.
WESTLAW
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7

There was no majority opinion in Alameda Books, but because Justice Kennedy's concurrence reached the judgment
on the narrowest grounds, his opinion represents the Supreme Court's holding in that case. See Marks v. United
States, 430 U.S. 188, 193, 97 S.Ct. 990, 51 L.Ed.2d 260 (1977) ("When a fragmented Court decides a case and no
single rationale explaining the result enjoys the assent of five Justices, the holding of the Court may be viewed as that
position taken by those Members who concurred in the judgment on the narrowest grounds" (internal quotation marks
omitted)).

8

Under the Renton test applicable to zoning ordinances, a reviewing court must determine: (1) whether the ordinance
amounts to a total ban (presumptively invalid) or merely a time, place, and manner regulation; (2) if it is a time, place,
and manner regulation, the court must decide whether the ordinance is subject to strict or intermediate scrutiny; and (3)
if it is subject to intermediate scrutiny, then the court must determine whether it is "designed to serve a substantial
government interest" and allows for reasonable alternative channels of communication. Peek-a-Boo I, 337 F.3d at
1264 (citing Renton, 475 U.S. at 46-50, 106 S.Ct. 925; Alameda Books, 535 U.S. at 448, 122 S.Ct. 1728 (Kennedy, J.,
concurring in the judgment)). But under the O'Brien-Barnes test for public nudity ordinances, a reviewing court must
determine whether: (1) the government acted within the bounds of its constitutional power in enacting the ordinance;
(2) the ordinance furthers a "substantial government interest"; (3) "the government interest is unrelated to the
suppression of free expression"; and (4) the ordinance restricts First Amendment freedoms no more than is essential to
further the government's interest. O'Brien, 391 U.S. at 377, 88 S.Ct. 1673; Barnes, 501 U.S. at 567, 111 S.Ct. 2456
(quoting O'Brien, 391 U.S. at 376-77, 88 S.Ct. 1673). We have concluded that the same standard is used to determine
whether an ordinance "is designed to serve" the government's interest (Renton step 3) or "furthers" the government's
interest (O'Brien step 2). Peek-a-Boo I, 337 F.3d at 1264-65. ·on appeal, Peek-a-Boo only disputes whether the
County satisfies Renton step 3; notably, Peek-a-Boo does not deny that combating negative secondary effects
associated with adult entertainment is a substantial government interest. Because Peek-a-Boo only challenges the
requirement that is common to both tests, there is no need to analyze the zoning and nudity portions of the ordinance
separately.

9

Manatee County has specifically referenced these cases: City of Littleton v. Z.J. Gifts D-4, L.L.C., 541 U.S. 774, 124
S.Ct. 22 '19, ·159 L.Ed.2d 84 (2004); Alameda Books, 535 U.S. 425, '122 S.Ct. 1728, ·152 L.Ed.2d 670; Pap's A.M., 529
U.S. 277, 120 S.Ct. 1382, 146 L.Ed.2d 265; Barnes, 501 U.S. 560, 111S.Ct.2456, 115 L.Ed.2d 504; FW/PBS, Inc. v.
City of Dallas, 493 U.S. 215, 110 S.Ct. 596, 107 L.Ed.2d 603 (1990); Renton, 475 U.S. 41, 106 S.Ct. 925, 89 L.Ed.2d
29; Young v. Am. Mini Theatres, Inc., 427 U.S. 50, 96 S.Ct. 2440, 49 L.Ed .2d 310 (1976); California v. LaRue, 409
U.S. 109, 93 S.Ct. 390, 34 L.Ed.2d 342 (1972); Gammoh v. City of La Habra, 395 F.3d 1114 (9th Cir.2005); World
Wide Video of Wash., Inc. v. City of Spokane, 368 F.3d 1186 (9th Cir.2004); Peek-a-Boo I, 337 F.3d 1251; Ben's Bar,
Inc. v. Village of Somerset, 316 F.3d 702 (7th Cir.2003); Gary v. City of Warner Robins, 311 F .3d 1334 (11\h Cir.2002);
BZAPS, Inc. v. City of Mankato, 268 F.3d 603 (8th Cir.2001); Artistic Entm't, Inc. v. City of Warner Robins, 223 F.3d
1306 (11th Cir.2000); Wise Enters. v. Unified Gov't of Athens-Clarke Cnty., 217 F.3d 1360 (11th Cir.2000); Ward v.
Cnty. of Orange, 217 F.3d 1350 (11th Cir.2000); David Vincent, Inc. v. Broward Cnty., 200 F.3d 1325 (11th Cir.2000);
Boss Capital, Inc. v. City of Casselberry, 187 F .3d 1251 (11th Cir.1999); Lady J. Lingerie, Inc. v. City of Jacksonville,
176 F.3d 1358 (11th Cir.1999); Sammy's of Mobile, Ltd. v. City of Mobile, 140 F.3d 993 (11th Cir.1998); Int'/ Food &
Beverage Sys. v. City of Ft. Lauderdale, 794 F.2d 1520 (11th Cir.1986); Grand Faloon Tavern, Inc. v. Wicker, 670 F.2d
943 (11th Cir.1982); Lady J. Lingerie, Inc. v. City of Jacksonville, 973 F.Supp. 1428 (M.D.Fla.1997); and Bd. of Cnty.
Comm'rs v. Dexterhouse, 348 So.2d 916 (Fla.Dist.Ct.App.1977).

10

These studies were conducted in Phoenix, Arizona 1979; Minneapolis, Minnesota 1980; Houston, Texas 1997;
Indianapolis, Indiana 1984; Amarillo, Texas 1977; Garden Grove, California 1991; Los Angeles, California 1977;
Whittier, California 1978; Austin, Texas 1986; Seattle, Washington 1989; Oklahoma City, Oklahoma 1986; Dallas,
Texas 1997; Newport News, Virginia 1996; New York, New York 1994; Phoenix, Arizona 1995-1998; Centralia,
Washington 2004; Greensboro, North Carolina 2003; Houston, Texas 1983; Louisville, Kentucky 2004; and the State of
Minnesota 1989.

11

Indeed, in Dr. McCleary's opinion, none of these criticisms is sufficient to wholly invalidate any of the studies, and
taken together, they constitute "a very, very compelling literature that shows a consistent consensus finding; sexually
oriented businesses pose crime-related secondary effects."

12

Peek-a-Boo is also wrong in suggesting that the tool of summary judgment is always inappropriate when analyzing
ordinances that attempt to regulate adult dancing establishments. We rejected summary judgment in Peek-a-Boo I
because the plaintiffs had met their burden of casting direct doubt on the evidence the County had presented in
support of its public nudity ordinance. 337 F.3d at 1271-72.
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455 Fed.Appx. 541
This case was not selected for publication in the
Federal Reporter.
Not for Publication in West's Federal Reporter.
See Fed. Rule of Appellate Procedure 32.1 generally
governing citation of judicial decisions issued on or
after Jan. 1, 2007. See also Sixth Circuit Rule 28.
(Find CTA6 Rule 28)
United States Court of Appeals,
Sixth Circuit.
84 VIDEO/NEWSSTAND, INC., dba 84
Video/Newsstand; Vine Street News, Inc., dba
Adult Mart; NU Philly Video/News, Inc.; Mile,
Inc., dba Lion's Den; American Pride, Inc., dba
Lion's Den; Midwest Pride II, Inc., dba Lion's Den;
Entertainment U.S.A. of Cleveland, Inc., dba
Christie's Cabaret; Gold Restaurant, Inc., dba Gold
Horse; Donna and Bato, LLC, dba Expressions;
Calpal, LLC, dba Dreamgirls; NL Corp Inc., dba
Diamonds Cabaret; Buckeye Association of Club
Executives, Inc., Plaintiffs-Appellants,
v.

Thomas SARTIN!, in his official capacity as
Ashtabula County Prosecutor; Ross Cirincione, in
his official capacity as Law Director of the City of
Bedford Heights; David A. Lambros, in his official
capacity as Law Director of the City of Brookpark;
Robert Triozzi, in his official capacity as Law
Director of the City of Cle'Veland; William Mason,
in his official capacity as Cuyahoga County
Prosecutor; Tony Geiger, in his official capacity as
Law Director for the City of Lima; Jeurgen
Waldick, in his official capacity as Allen County
Prosecutor; Mike Minniear, in his official capacity
as Law Director for the City of Milford; Robin
Piper, in his official capacity as Butler County
Prosecutor; Matthew E. Crall, in his official
capacity as Law Director of the City of Bucyrus;
Stanley E. Flegm, in his official capacity as
Crawford County Prosecutor; David Kiger, in his
official capacity as Law Director of the City of
Jeffersonville; David B. Bender, in his official
capacity as Fayette County Prosecutor; Richard C.
Pfeiffer, Jr., in his official capacity as Columbus
City Attorney; Ron O'Brien, in his official capacity
as Franklin County Prosecutor; Donnette Fisher,
in his official capacity as Law Director for the City
of Franklin; Rachel A. Hutzel, in his official
capacity as Warren County Prosecutor; Daniel G.
Padden, in his official capacity as Guernsey
County Prosecutor; David A. Hackenberg, in his
official capacity as Law Director of the City of
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Findlay; Mark C. Miller, in his official capacity as
Hancock County Prosecutor; Joseph T. Deters, in
his official capacity as Hamilton County
Prosecutor; Joseph R. Klammer, in his official
capacity as Law Director of the City of Eastlake;
Charles E. Coulson, in his official capacity as Lake
County Prosecutor; Richard S. Bindley, in his
official capacity as Law Director of the City of
Heath; Douglas Sassen, in his official capacity as
Law Director for the City of Newark; Kenneth W.
Oswalt, in his official capacity as Licking County
Prosecutor; John T. Madigan, in his official
capacity as Law Director of the City of Toledo;
Paul S. Goldberg, in his official capacity as Law
Director for the City of Oregon; Julia R. Bates, in
her official capacity as Lucas County Prosecutor;
Iris Torres Guglucello, in her official capacity as
Law Director of the City of Youngstown; Paul J.
Gains, in his official capacity as Mahoning County
Prosecutor; Kenneth Fisher, in his official capacity
as Law Director of the City of Brunswick; Dean
Holman, in his official capacity as Medina County
Prosecutor; Patrick Bonfield, in his official
capacity as Law Director of the City of Dayton;
Lori E. Kirkwood, in her official capacity as Law
Director for the City of West Carrollton; Mathew
Heck, in his official capacity as Montgomery
County Prosecutor; Charles Howland, in his
official capacity as Morrow County Prosecutor;
Dave Remy, in his official capacity as Law Director
for the City of Mansfieltl; James Mayer, in his
official capacity as Richland County Prosecutor;
Toni Eddy, in his official capacity as Law Director
of the City of Chillicothe; Michael M. Ater, in his
official capacity as Ross County Prosecutor;
Andrew L. Zumbar, in his official capacity as Law
Director of the City of Alliance; Joseph Martuccio,
in his official capacity as Law Director of the City
of Canton; John Ferrero, in his official capacity as
Stark County Prosecutor; Max Rothal, in his
official capacity as Law Director for the City of
Akron; Penelope Taylor, in her official capacity as
Law Director for the City of Tallmadge; Sherri
Bevan Walsh, in her official capacity as Summit
County Prosecutor; Joseph T. Dull, in his official
capacity as Law Director for the City of Niles;
Dennis Watkins, in his official capacity as
Trumbull County Prosecutor; Mike Johnson, in
his official capacity as Law Director for the City of
New Philadelphia; Amanda K. Spies, in her official
capacity as Tuscarawas County Prosecutor; Russ
Leffler, in his official capacity as Huron County
Prosecutor; Derek Diveine, in his official capacity
as Seneca County Prosecutor; Terry S. Shilling, in
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his official capacity as Law Director for the City of
Elyria; Dennis Will, in his official capacity as
Lorain County Prosecutor; Martin Frantz, in his
official capacity as Wayne County Prosecutor;
Scott Hillis, in his official capacity as Law Director
for the City of Zanesville; D. Michael Haddox, in
his official capacity as Muskingum County
Prosecutor; Stephen A. Schumaker, in his official
capacity as Clark County Prosecutor; Neal M.
Jamison; Peter M. Kostoff, Law Director,
Defendants-Appellees,
The State of Ohio, Defendant-Intervenor.
No.

hours-of-operation restriction, the restriction
was unrelated to the suppression of speech, and
posed only an incidental burden on First
Amendment freedoms that was no greater than
is essential to further the government interest in
substantially reducing secondary effects.
U.S.C.A. Const.Amend. l; ; Ohio R.C. §
2907.40.
7 Cases that cite this headnote

09-3920.

I

Sept. 7,

2011.

121

Constitutional Law
oriented businesses
Public Amusement and Entertainment
~Sexually Oriented Entertainment
~Sexually

Synopsis
Background: Ohio sexually oriented businesses brought
action against state and law directors and county
prosecutors for cities, villages, and counties throughout
Ohio, challenging certain regulations of their businesses
as violative of the First Amendment. The United States
District Court for the Northern District of Ohio granted
summary judgment to defondants, and businesses
appealed.

Definition of "adult bookstore" in Ohio statute
regulating the operation of sexually oriented
businesses was not unconstitutionally overbroad
on its face in violation of First Amendment;
definition included not just businesses that had a
"sie;nifir.imt or s11hstimfotl portion of [their]

stock in trade or inventory in" adult materials,
but also those that "maintain[ ] a substantial
section of [their] sales or display space for" such
articles. U.S.C.A. Const.Amend. l; Ohio R.C. §
2907.40(A)(l).

[Holding:] The Coitrt of Appeals, Helene N. White,
Circuit Judge, held that statute did not violate First
Amendment.

I

Cases that cite this headnote

Affirmed.
131

Constitutional Law
oriented businesses
Public Amusement and Entertainment
~Sexually Oriented Entertainment
~Sexually

West Headnotes (5)
[!)

Constitutional Law
~Hours of operation
Public Amusement and Entertainment
~Sexually Oriented Entertainment
Ohio statute regulating the operation of sexually
oriented businesses, which required that
sexually oriented businesses close for six hours
each day, did not violate First Amendment;
on
the
legislature
properly
relied
secondary-effects evidence before it, and such
evidence was sufficient to support the

WESTLAW

Definition of "adult cabaret" in Ohio statute
regulating the operation of sexually oriented
businesses was not unconstitutionally overbroad
on its face in violation of First Amendment;
under statutory definition, it was not enough that
a venue regularly feature entertainment
including nudity or sexual activity in the sense
that they presented such material recurrently,
rather, it had to be presented "consistent[ly]"
and such entertainment had to constitute a
substantial proportion of the venue's overall
offerings. U.S.C.A. Const.Amend. I; Ohio R.C.
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[41

§ 2907.40(A)(l) .

HELENE N. WHITE, Circuit Judge.

Cases that cite this headnote

**1 Plaintiffs 84 Video/Newsstand, Inc. et al. (Plaintiffs)
appeal the district court's grant of summary judgment to
Defendants Thomas Sartini, et al., (Defendants), law
directors and county prosecutors for cities, villages, and
counties throughout Ohio, and Defendant-Intervenor
State of Ohio, in this action challenging certain
regulations of sexually oriented businesses in Ohio as
violative of the First Amendment. We AFFIRM.

Constitutional Law

O=Sexually oriented businesses
Public Amusement and Entertainment

•F Dancing and other performances
No-touch provision of Ohio statute regulating
the operation of sexually oriented businesses,
which prohibited entertainers who were nude or
semi-nude from touching each other during the
of a
performance,
was
not
course
unconstitutionally overbroad on its face in
violation of First Amendment. U.S.C.A.
Const.Amend. 1; Ohio R.C. § 2907.40(C)(2).
Cases that cite this headnote

5

Public Amusement and Entertainment

11

O=Sexually Oriented Entertainment
Public Amusement and Entertainment

, .;;.-.Motion pictures, videos and games
Hours-of-operation restriction in Ohio statute
regulating the operation of sexually oriented
businesses applied to adult bookstores and adult
video stores; statute defined sexually oriented
businesses to mean an adult bookstore, adult
video store, adult cabaret, adult motion picture
theater, sexual device shop, or sexual encounter
center, but did not include a business solely by
reason of its showing, selling, or renting
materials that may depict sex. Ohio R.C. §
2907.40(A)(l5).
Cases that cite this headnote

*544 Before: KETHLEDG E and WHITE, Circuit Judges;
and BECKWITH', Senior District Judge.
Opinion
WESTLAW

I

On May 16, 2007, the Ohio General Assembly adopted
Substitute Senate Bill 16 ("S.B. 16"), codified at Ohio
Rev.Code Ann. § 2907.40 (We.st 2010) ("the Law" or "§
2907.40"), to regulate the operation of sexually oriented
businesses. Section 2907.40 imposes two substantive
restrictions on sexually oriented businesses. First, §
2907.40(B) limits hours of operation:
No sexually oriented business shall
be or remain open for business
between 12:00 midnight and 6:00
a.m. on any day, except that a
sexually oriented business that
holds a liquor pennit ... may remain
open until the hour specified in that
pennit if it does not conduct, offer,
or
allow
sexually
oriented
entertainment activity in which the
perfonners appear nude.
Ohio Rev.Code Ann . § 2907.40(B).' Second, §
2907.40(C) adopts a so-called "no-touch" provision,
limiting physical contact with and between nude or
semi-nude perfonners:
(I) No patron who is not a member of the employee's
immediate family shall knowingly touch any employee
while that employee is nude or seminude or touch the
clothing of any employee while that employee is nude
or seminude.

(2) No employee who regularly appears nude or
seminude on the premises of a sexually oriented
business, while on the premises of that sexually
oriented business and while nude or seminude, shall
knowingly touch a patron ... or another employee .. .
or the clothing of a patron ... or another employee .. .
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or allow a patron ... or another employee ... to touch
the employee or the clothing of the employee.

Id. § 2907.40(C) (ellipses in subsection (C)(2) refer to
exceptions for members of employee's immediate
family). Violation of § 2907.40(8) is a first-degree
misdemeanor. Id. § 2907.40(D). Violation of §
2907.40(C) is a first-degree misdemeanor if the
violation is achieved by touching a "specified
anatomical area',, or clothing covering such area, and is
a fourth-degree *545 misdemeanor if achieved by
touching any other part of the body. Id. § 2907.40(E).
Subsection (A) of the Law defines relevant terms
including "sexually oriented business":
'
an adult bookstore, adult video
store, adult cabaret, adult motion
picture theater, sexual device shop,
or sexual encounter center, but does
not include· a business solely by
reason of its showing, selling, or
renting materials that may depict
sex.

Id. § 2907.40(A)(l5). Each individual type of sexually
urit:11Ltal busi11t:ss is alsu udiut:u. In µarlkular, "al.lull
bookstore" or "adult video store"
·
means a commercial establishment
that has as a significant or
substantial portion of its stock in
trade or inventory in, derives a
significant or substantial portion of
its revenues from, devotes a
significant or substantial portion of
its interior business or advertising
to, or maintains a substantial
section of its sales or display space
for the sale or rental, for any form
of consideration,
of books,
magazines, periodicals, or other
printed matter, or photographs,
films, motion pictures, video
cassettes, compact discs, slides, or
other visual representations, that
are characterized by their emphasis
upon the exhibition or description
of specified sexual activities or
specified anatomical areas. 3
**2 Id. § 2907.40(A)(l). Section 2907.40(A)(2) originally
provided its own definition of "adult cabaret." It was later
amended to replace the original definition with a
reference to the definition contained in § 2907.39. That
section provides:
WESTLAW

"Adult cabaret" means a nightclub, bar, juice bar,
restaurant, bottle club, or similar commercial
establishment, whether or not alcoholic beverages are
served, that regularly features any of the following:
(a) Persons who appear in a state of nudity or
seminudity;
(b) Live performances that are characterized by the
exposure of specified anatomical areas or specified
sexual activities;
(c) Films, motion pictures, video cassettes, slides, or
other photographic reproductions that are distinguished
or characterized by their emphasis upon the exhibition
or description of specified sexual activities or specified
anatomical areas.

Id. § 2907.39(A)(3).
The stated purpose of S.IJ. 16 was to address the adverse
secondary effects of sexually oriented businesses. The bill
included legislative findings that:
[s]exually oriented businesses, as a
category of commercial uses, are
associaied with a wide variety of
adverse
secondary
effects
including, but not limited to
lewdness,
public
indecency,
prostitution, potential spread of
disease, illicit drug use and drug
trafficking, personal and property
crimes, negative impacts on
surrounding properties,
blight,
litter, and sexual assault and
exploitation.
S.B. 16, !27th Gen. Assem., Reg. Sess. (Ohio 2007), §
3768.03(B)(l)} Prior to passage of S.B. 16, the House
Judiciary Committee of the Ohio General Assembly heard
testimony for and against the bill *546 and received
considerable documentary evidence regarding the
secondary effects of sexually oriented businesses. The
Senate State and Local Government and Veterans Affairs
Committee also considered the legislation. The Ohio
General Assembly relied on a variety of sources,
including: presentations providing anecdotal accounts of
the adverse secondary effects of sexually oriented
businesses; summaries and full texts of studies and reports
showing that adult businesses cause secondary effects; a
critique of the study of one researcher who concluded that
adult businesses do not cause adverse secondary effects;
legal opinions from the Sixth Circuit and elsewhere
upholding regulations addressing secondary effects of
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adult businesses; and other testimony in favor of the bill.
The Legislature also heard testimony from opponents.
On October 17, 2007, the day § 2907.40 went into effect,
the twelve Plaintiffs filed suit seeking a temporary
restraining order (TRO), preliminary injunction,
permanent injunction, and declaratory judgment. The
district court described the parties to the suit:
Plaintiffs consist of three groups: (I) businesses
throughout Ohio that sell adult books, magazines,
videos, and DVDs ("bookstore Plaintiffs"); (2)
businesses throughout Ohio that present nude or
seminude adult performances to patrons ("cabaret
Plaintiffs"); and (3) the Buckeye Association of Club
Executives ("BACE"), a not-for-profit trade group that
promotes and protects the rights of member adult
bookstores and cabarets throughout Ohio.
**3 Defendants consist of two groups: (I) law directors
for cities and villages throughout Ohio in which
Plaintiffs and BACE members are located; and (2)
county prosecutors for the counties throughout Ohio in
which Plaintiffs and BACE members are located.
Defendants have the authority to prosecute violations
of§ 2907.40. Plaintiffs also served the Ohio Attorney
General, pursuant to Federal Rule of Civil Procedure
5.1, because the case involves a question of Ohio
constitutional law.

The State of Ohio intervened as a defendant on October
26, 2007.
The district court denied the motion for a TRO on
October 18. The court then held a preliminary injunction
hearing. At the hearing, Plaintiffs called five witnesses,
including two experts: Dr. Daniel Linz, an expert on
secondary-effects studies, who testified that sexually
oriented businesses do not cause appreciable secondary
effects and critiqued existing studies showing secondary
effects; and Dr. Judith Hanna, an expert on exotic dance,
who testified regarding the expressive aspects of exotic
dance. Plaintiffs also offered testimony from individuals
with experience operating sexually oriented businesses
and submitted the declaration of Dr. Lance Freeman, in
which he summarized the findings of a study concluding
that the presence of an adult bookstore or adult cabaret in
proximity to residential property did not depress property
values.
Defendants called three witnesses who testified that
sexually oriented businesses cause secondary effects,
including crime: Julie Taylor Schmatz, a former exotic
dancer; Louis Gentile, a private investigator; and Dr.
Richard McCleary, an expert on secondary-effects
WEST LAW

studies.
The court denied Plaintiffs' motion for a preliminary
injunction on August 8, 2008. 5
*547 While the district court proceedings were ongoing,
the Ohio General Assembly amended the definition of
"adult cabaret" contained in § 2907.40(A)(2), replacing
the original definition with a provision incorporating by
reference the definition of "adult cabaret" found in §
2907.39 of the Revised Code. Sub. S.B. No. 183, 2008
Ohio Laws 101. Plaintiffs moved for a TRO or
preliminary injunction to bar implementation of this
amendment. The court denied that motion in an order
dated January 5, 2009. Defendants then moved for
summary judgment on all Plaintiffs' claims, which the
court granted on June 22, 2009. Plaintiffs timely
appealed.

II

This court reviews a district court's grant of summary
judgment de nova. Binay v. Bettendorf, 601 F.3d 640, 646
(6th Cir.2010). Summary judgment is appropriate "if the
movant shows that there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a
matter of law." Fed.R.Civ.P. 56(a); see also Binay, 60 I
F.3d at 646. This court must draw all reasonable
inferences and view all evidence in favor of the
non-moving party. Binay, 601 F.3d at 646; Wuliger v.
Manufacturers Life Ins. Co., 567 F.3d 787, 792 (6th
Cir.2009).
**4 Plaintiffs raise a number of issues on appeal, arguing
that: S.B. 16 was based on insufficient evidence that
sexually oriented businesses cause certain secondary
effects and is not narrowly tailored; the law's definitions
of "adult bookstore or video store" and "adult cabaret" are
unconstitutionally overbroad; the no-touching restriction
independently violates the First Amendment; and adult
bookstores and adult video stores are actually excluded
from regulation by the plain language of the law. We
address these arguments in order.

III

Plaintiffs first assert that Ohio Rev.Code Ann. § 2907.40
violates the First Amendment because the evidence relied
on by the Ohio General Assembly in passing the statute
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was insufficient to survive intermediate scrutiny. They
further argue that the law is not narrowly tailored because
it suppresses a substantial amount of speech.

A. Applicable Law
It is beyond doubt that "[ n ]ude dancing is a form of
expressive conduct protected by the First Amendment."
Sensations, Inc. v. City of Grand Rapids, 526 F.3d 291,
298 (6th Cir.2008); Deja Vu of Nashville, Inc. v. Metro.
Gov 't ofNashville and Davidson Cnty., 274 F.3d 377, 391
/r..Ll
r"-',""OA1'\ ,
_
_J __ 11•,.
-,{' r
•
~ow \.-11.L. VlJ, see atsu LUY o1 nrte v. Pap's A.lvf, 529
U.S. 277, 289, 120 S.Ct. 1382, 146 L.Ed.2d 265 (2000)
(plurality opinion) ("Nude dancing ... is expressive
conduct, although we think that it falls only within the
outer ambit of the First Amendment's protection."). Other
forms of erotic entertainment are similarly protected by
the First Amendment. City of Renton v. Playtime
Theatres, Inc., 475 U.S. 41, 46-47, 106 S.Ct. 925, 89
L.Ed.2d 29 (1986) (affirming that adult theaters are
protected by the First Amendment); Richland Bookmart,
Inc. v. Knox Cnty. (Richland Boo km art II), 555 F .3d 512,
520 (6th Cir.2009) ("[S]exually explicit but non-obscene
speech, such as adult publications and adult videos" are
within a "protected category of speech").

We treat regulations targeting the "secondary effects" of
sexually oriented businesses as content-neutral, and assess
them under intermediate scrutiny. 6 'Richland *548
Bookmart II, 555 F.3d at 521 & n. 2; 729, Inc. v. Kenton
Cnty. Fiscal Court, 515 F.3d 485, 490-91 (6th Cir.2008).
Where a law specifically targets the secondary effects of
adult businesses, this court applies the test set out in
United States v. O'Brien, 391 U.S. 367, 88 S.Ct. 1673, 20
L.Ed.2d 672 (1968), as interpreted by City of Renton v.
Playtime Theatres, Inc., 475 U.S. 41, 106 S.Ct. 925, 89
L.Ed.2d 29 (1986), and City of Los Angeles v. Alameda
Books, Inc., 535 U.S. 425, 122 S.Ct. 1728, 152 L.Ed.2d
670 (2002). Richland Bookmart II, 555 F.3d at 523-24
("[W]e find it prudent to conduct our analysis in terms set
forth in Renton and Alameda Books-or, equivalently, to
apply the O'Brien test, incorporating evidentiary
standards articulated in Renton and its progeny.").
Under the 0 'Brien test, courts must determine whether
the legislature enacted a challenged law "(1) within its
constitutional power, (2) to further a substantial
governmental interest that is (3) unrelated to the
suppression of speech, and whether (4) the provisions
pose only an 'incidental burden on First Amendment
freedoms that is no greater than is essential to further the
government interest.' " Sensations, 526 F.3d at 298. On
WESTLAW

the second prong of the 0 'Brien test, this Circuit further
applies the plurality opinion in Alameda Books, which
ann~unced
a three-step burden-shifting analysis
applicable to secondary-effects cases. Richland Bookmart
II, 555 F.3d at 525. Under Alameda Books,

**5 [first,] a municipality may rely
on any evidence that is 'reasonably
believed to be relevant' for
demonstrating
a
connection
between speech and a substantial,
independent government interest.
This is not to say that a
municipality can get away with
shoddy data or reasoning. The
municipality's evidence must fairly
support the municipality's rationale
for its ordinance. [Second, if]
plaintiffs fail to cast direct doubt on
this
rationale,
either
by
demonstrating
that
the
municipality's evidence does not
support its rationale or by
furnishing evidence that disputes
the municipality's factual findings,
the municipality meets the standard
set forth in Renton. [Third, if]
plaintiffs succeed in casting doubt
on a municipality's rationale in
either manner, the burden shifts
back to the municipality to
supplement the
record
with
evidence renewing support for a
theory that justifies its ordinance.
535 U.S. at 438-39, 122 S.Ct. 1728 (plurality opinion)
(citations omitted); see also Sensations, 526 F.3d at 297 n.
5. Further, the legislature's evidentiary burden is slight:
[W]e have consistently held that a
city must have latitude to
experiment, at least at the outset,
and that very little evidence is
required. As a general matter,
courts should not be in the business
of second-guessing fact-bound
empirical assessments of city
planners.... [The government] is
entitled to rely on [its local]
knowledge; and if its inferences
appear reasonable, we should not
say there is no basis for its
conclusion.
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535 U.S. at 451-52, 122 S.Ct. 1728 (Kennedy, J.,
concurring) (citations omitted). Indeed, state and local
governments "need not conduct their own studies
demonstrating that adverse secondary effects result from
the operation of sexually oriented businesses or that the
measures chosen *549 will ameliorate these effects."
Richland Bookmart II, 555 F.3d at 524; see also Alameda
Books, 535 U.S. at 438, 122 S.Ct. 1728 (plurality
opinion); id. at 451 , 122 S.Ct. 1728 (Kennedy, J.,
concurring); Renton, 475 U.S. at 51-52, 106 S.Ct. 925.
However, "a city may not attack secondary effects
indirectly by attacking speech." Alameda Books, 535 U.S.
at 450, 122 S.Ct. 1728 (Kennedy, J., concurring). The
regulation must be aimed at secondary effects, and the
government "must advance some basis to show that its
regulation has the purpose and effect of suppressing
secondary effects, while leaving the quantity and
accessibility of speech substantially intact." Id. at 449,
122 S.Ct. 1728.

B. Section 2907.40 Survives Scrutiny Under the
O'Brien Test
1. Passage of§ 2907.40 Was Within the Power of the
Ohio General Assembly
Ill The first question under the 0 'Brien test is whether
enacting § 2907.40 was within the state's constitutional
power. The parties do lilot dispute that the Ohio General
Assembly had such power. This court has held that
"regulating sexually oriented businesses to reduce
negative secondary effects lies within the scope of a
[government's] authority under the 0 'Brien test."
Sensations, 526 F.3d at 298. Therefore, the first prong of
the 0 'Brien test is satisfied.

2. Section 2907.40 Furthers a Substantial Government
Interest
**6 The second step of the 0 'Brien test asks whether the
legislature enacted the law "to further a substantial
government interest." See Sensations, 526 F.3d at 298.
Under the Alameda Books burden-shifting framework,
Defendants must first show that the Ohio General
Assembly relied on "evidence that is 'reasonably believed
to be relevant' for demonstrating a connection between
speech and a substantial, independent government
interest." 535 U.S. at 438, 122 S.Ct. 1728 (plurality
opinion). "It is now recognized that governments have a
substantial interest in controlling adverse secondary
effects of sexually oriented establishments, which include
WES TL. AW

violent, sexual, and property crimes as well as blight and
negative effects on property values." Richland Bookmart
fl, 555 F.3d at 524. Thus, our inquiry hinges on the
evidence the Ohio General Assembly relied on when it
passed § 2907.40. This court has held that a wide variety
of sources may form a sufficient evidentiary basis at this
stage, including land-use studies, prior judicial opinions,
surveys of relevant professionals (such as real-estate
appraisers), anecdotal testimony, police reports, and other
direct and circumstantial evidence. See, e.g., Richland
Bookmart fl 555 F.3d at 525; 729, Inc., 515 F.3d at
491-92; JL. Spoons, Inc. v. Dragani, 538 F.3d 379, 381
(6th Cir.2008); see also City of Erie v. Pap's A.M., 529
U.S. 277, 296, 120 S.Ct. 1382, 146 L.Ed.2d 265 (2000)
(noting that the City of Erie was permitted to rely on prior
judicial decisions and that "it was reasonable for Erie to
conclude that ... nude dancing was likely to produce the
same secondary effects" found in the prior decisions).
In the instant case, the Ohio General Assembly gathered a
range of evidence demonstrating that sexually oriented
businesses cause harmful secondary effects, including a
combination of anecdotal evidence from live testimony
and other submissions, press reports, land-use studies,
expert reports, and prior judicial opinions. The evidence
consists both of studies and cases from other jurisdictions,
and of studies, cases, press reports, and anecdotal
evidence from Ohio. This evidence is sufficient to
demonstrate a reasonable belief on behalf of the General
Assembly that sexually oriented businesses cause
negative secondary effects including certain *550 types
of crime, decreased pro'perty values, and health risks and
that the proposed statute would address such effects. The
burden thus shifts to Plaintiffs to show either that the
evidence does not fairly support the General Assembly's
rationale for the law-to combat secondary effects-or
that the factual findings relied on by the General
Assembly were incorrect. Alameda Books, 535 U.S. at
438- 39, 122 S.Ct. 1728.
The Sixth Circuit has previously upheld regulations
similar or identical to those enacted in § 2907.40. See
Richland Bookmart If, 555 F.3d at 519 (upholding,
without discussion, an hours-of-operation restriction);
Entm 't Prods., Inc. v. Shelby Cnty., 588 F.3d 372, 393- 94
(6th Cir.2009) (upholding, against overbreadth challenge,
a no-touching and six-foot buffer-zone requirement
between entertainers and customers and between
entertainers and other entertainers); Sensations, 526 F.3d
at 299 (upholding no-touching rule between performers
and
audience
members
and
hours-of-operation
restriction); 729, Inc., 515 F.3d at 490-93 (upholding
requirement that entertainers must "maintain a minimum
distance of five ... feet from ... customers, for a minimum
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of one ... hour after the entertainer appears semi-nude on
the establishment's premises"); Deja Vu of Cincinnati,
L.l.C. v. Union Twp. Bd. ofTrs., 411F.3d777, 789- 91
(6th Cir.2005) (en bane) (upholding an hours-of-operation
limitation); Deja Vu of Nashville, Inc. v. Metro. Gov 't of
Nashville & Davidson Cnty., 274 F.3d 377, 396 (6th
Cir.2001) (upholding regulation prohibiting physical
contact between customers and entertainers); Richland
Bookmart, Inc. v. Nichols (Richland Bookmart /), 137
F.3d '135, 440--41
(6th Cir.1998) (upholding
hours-of-operation restriction); DLS, Inc. v. City of
Chattanooga, 107 F.3d 403, 408-13 (6th Cir. l 997)
(upholding a regulation prohibiting "entertainers from
approaching within six feet of customers, employees, or
other entertainers during a performance").
**7 Nonetheless, Plaintiffs make two main attacks on the
evidence underlying § 2907.40. First, they argue that
testimony by their own expert, Dr. Daniel Linz, casts
sufficient douht on the secondary-effects stiidies relied on
by the General Assembly to create a genuine issue of
material fact requiring a trial. Second, Plaintiffs argue that
the General Assembly's evidence of secondary effects
does not support the hours-of-operation restriction in §
2907.40(B).

i. Plaintiffs' Expert Fails to Cast Doubt on the Evidence
Relied on by the Ohio General Assembly
Plaintiffs argue tpat studies and analyses conducted by
Dr. Linz substantially undermine the evidence relied on
by the General Assembly At the preliminary injunction
hearing, Linz testified regarding studies he conducted in
cities around the country and in Toledo, Cleveland,
Columbus, and Dayton, Ohio. He concluded in all these
studies that sexually oriented businesses do not increase
adverse secondary effects, namely crime, in surrounding
areas. He also testified, as to studies conducted by other
researchers, that "the methods are either so flawed or the
studies so poorly conducted, that they do not, in fact,
demonstrate an adverse secondary effect." Plaintiffs
additionally submitted a declaration from Dr. Lance
Freeman, accompanied by a study of property values in
Ohio he co-authored, concluding that "the presence of an
adult bookstore or adult cabaret in proximity to residential
property did not lead to a decrease in property values."
Defendants offered testimony by Dr. McCleary.
McCleary discussed secondary-effects studies he
conducted, and explained that "in every instance, [he]
ha[s] *551 been able to corroborate the theory" that
sexually oriented businesses cause secondary effects.
Based on his own and other researchers' studies, he
testified that "it is a scientific fact that sexually-oriented
WESTLAW

businesses have crime-related secondary effect [sic], that
they pose public safety hazards to their immediate
environments." McCleary also directly criticized the
validity of the findings of Linz's study of four Ohio cities,
arguing that the underlying data did in fact demonstrate
secondary effects. Linz and McCleary primarily disagreed
about study methodology, including: the appropriate
criteria for judging the validity of secondary-effects
studies; the best way to measure the incidence of crime;
the proper geographic area surrounding a sexually
oriented business within which to measure crime; and the
period of time a study must analyze in order to be valid.
The evidence proffered by Plaintiffs-testimony and
reports of qualified experts-is indeed the type of
evidence that may appropriately be used to cast doubt on
the Legislature's evidence. See Richland Bookmart II, 555
F.3d at 526 (commenting that plaintiffs' evidence "is of
dubious substantive import" because, "[u]nlike most
plaintiffs challenging similar regulations, Piaintiffs do not
introduce their own expert findings or studies" (citation
omitted)); J. L. Spoons, 538 F.3 d at 3 81-82 (describing
expert testimony offered by plaintiffs at preliminary
injunction hearing). The question, then, is whether the
testimony of Ors. Linz and Freeman is sufficient to create
a genuine issue of material tact as to the accuracy of the
evidence relied on by the Legislature.
**8 This court has repeatedly held that governments are
not "required to demonstrate empirically that [their]
proposed regulat:jons will or are likely to successfully
ameliorate adverse secondary effects." Richland
Bookmart II, 555 F.3d at 524. "[E]vidence suggesting that
a different conclusion [by the legislature] is also
reasonable does not prove that the [government's]
findings
were
impermissible
or
its
rationale
unsustainable." Id. at 527. Under Alameda Books, the
touchstone is whether the legislature "reasonably believed
[the evidence it relied on] to be reasonable" and whether
the evidence "fairly support[s] the [legislature's]
rationale" for the law. 535 U.S. at 438, 122 S.Ct. 1728. A
mere difference of opinion about the conclusions to be
drawn from a body of evidence cannot invalidate the
legislature's decision.
This court has twice decided secondary-effects cases
where Dr. Linz's testimony or reports were discussed on
appeal. Sensations, 526 F.3d at 295 (upholding Grand
Rapids, Michigan, ordinance regulating sexually oriented
businesses); J.L. Spoons, 538 F.3d at 382-83 (upholding
Ohio Liquor Commission Rule restricting nude dancing
and sexual contact at establishments holding Liquor
Control Commission permits). But neither of these cases
gave more than cursory mention to Linz's testimony, and
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neither specifically discussed whether or to what extent
Linz's evidence cast doubt on the evidence relied on by
the legislature. Secondary effects cases in other circuits
where Linz's testimony was introduced have split
regarding the weight to be afforded that evidence. A
majority of decisions have held that testimony and studies
by Linz were insufficient to invalidate the legislative
body's evidence. See, e.g., Imag inary Images, Inc. v.
Evans, 612 F.3d 736, 747--48 (4th Cir.2010); Doctor
John's v. Wahlen, 542 F.3d 787, 791-93 (10th Cir.2008);
Fantasy/and Video, Inc. v. Cnty. of San Diego, 505 F.3d
996, 1002 (9th Cir.2007); G.M. Enters., Inc. v. Town of
St. Joseph, 350 F.3d 631, 635- 36, 640 (7th Cir.2003); see
also Galardi v. City of *552 Forest Park, No.
1:09-CV-965-RWS, 2011WL111586, at *6 (N.D.Ga.
Jan. 13,2011).
Plaintiffs rely mainly on two recent Seventh and Tenth
Circuit cases that credited Linz' s testimony with casting
doubt on the evidence supporting the government
regulations. Annex Books, Inc. v. City of Indianapolis, 581
F.3d 460, 461-65 (7th Cir.2009) (concluding that a
showing that the city's evidence was not germane to the
restrictions it enacted in combination with the
presentation of a study by Linz raised a genuine issue of
material fact and required remand for an evidentiary
hearing); Abilene Retail No. 30, Inc. v. Bd. of Comm 'rs of
Dickinson Cnty., 492 F.3d 1164, 1187 (10th Cir.2007)
(Ebel. , J., concurring; concurrence joined by full panel as
alternative ground of decision) (crediting Dr. Linz's
studies and testimony with undermining the county's
'evidence, both by presenting five studies conducted by
Linz that found no adverse secondary effects from
sexually oriented businesses, and by offering testimony
and a peer-reviewed article "challenging the validity of
the County's studies").
**9 In this case, Linz's evidence is of two types: studies
Linz conducted finding that sexually oriented businesses
do not cause adverse secondary effects, and criticism of
the validity of studies by other researchers that do find
such effects. Linz's study of four Ohio cities is directly
relevant to the central issue in this case and, if accurate,
does tend to cast doubt on the Ohio General Assembly's
evidence. McCleary's testimony, in tum, casts doubt on
Linz's study.
We conclude that the Linz evidence in the record before
us is insufficient to create a genuine issue of material fact
requiring remand. This is for two reasons. First, Linz's
testimony and studies fail to cast doubt on the entire body
of evidence relied on by the General Assembly, including
those secondary-effects studies not discussed by Linz and
the significant quantity of other types of evidence relied
WESTLAW

on by the Legislature with which Linz does not engage,
including prior court decisions, news reports, and
anecdotal testimony by law enforcement officials and
others. The legislature's evidentiary burden to justify a
regulation targeted at secondary effects is slight. Here,
Plaintiffs' testimony and exhibits do not show the body of
that evidence as a whole to be so questionable as to
undermine support for the restrictions in § 2907.40.
Second, to the extent that the Linz evidence does "dispute
[ ] the [government' s] factual findings" at step two of the
Alameda Books burden shifting test, 535 U.S. at 438- 39,
122 S.Ct. 1728, the testimony and reports by Dr.
McCleary introduced at the preliminary injunction
hearing were sufficient "to supplement the record with
evidence renewing support for a theory that justifies" the
Ohio law in satisfaction of Alameda Books step three. Id.
at 439, 122 S.Ct. 1728. The Linz and McCleary testimony
amounts to a battle of experts who primarily disagree
about study methodology. The General Assembly had
before it studies by McCleary as well as a paper by
McCleary critiquing Linz's methodology. The General
Assembly was entitled to credit McCleary's findings as
providing reasonable support for the restrictions it
enacted. Even assuming that Linz's evidence, by itself,
casts doubt on the Legislature's evidence, McCleary's
testimony renews support for Ohio's theory of secondary
effects. Thus, no genuine issue of material fact remains as
to whether the Legislature properly relied on the
secondary-effects evidence before it.

ii. Whether the Ohio General Assembly's Evidence was
Sufficient to Support the Hours--0f- Operation
Restriction in§ 2907.40(8)
Plaintiffs also argue that the General Assembly's
evidence of secondary effects *553 does not support the
hours-of-operation restriction in § 2907.40(8). This court
has upheld restrictions on the hours of operations of
sexually oriented businesses in several cases. See
Richland Bookmart fl, 555 F.3d at 519 (upholding, but
not discussing, an hours-of-operation restriction);
Sensations, 526 F.3d at 294, 299 (upholding prohibition
against sexually oriented businesses operating between
2:00 AM and 7:00 AM); Deja Vu of Cincinnati, L.L.C. v.
Union Twp. Bd. of Trs., 411 F.3d 777, 789-91 (6th
Cir.2005) (en bane) (upholding regulation requiring
sexually oriented businesses to close at midnight);
Richland Bookmart, Inc. v. Nichols (Richland Bookmart
/), 137 F.3d 435, 438, 440--41 (6th Cir.1998) (upholding
requirement that sexually oriented businesses close
between midnight and 8:00 AM Monday through
Saturday and all day on Sunday). Those cases gave
significant deference to legislative bodies, finding that "
'[r]educing crime, open sex and solicitation of sex and
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preserving the aesthetic and commercial character of the
neighborhoods surrounding adult establishments is a
substantial government interest. ... It is not unreasonable to
believe that such regulation of hours [of operation] ...
would tend to deter prostitution' and other negative
secondary effects." Deja Vu of Cincinnati, 411 F.3d at
790 (quoting Richland Bookmart I, 137 F.3d at 440)
(alterations in original).
**10 In this case, the General Assembly considered
evidence specifically relevant to the conclusion that
closing sexually oriented businesses during the early
morning hours could ameliorate negative secondary
effects, including prior court cases upholding such
restrictions and testimony at the legislative committee
hearing by a police officer with experience investigating
crime at sexually oriented businesses and by a former
manager of adult-entertainment establishments.' To rebut
these legislative findings, Dr. Linz testified in district
court that one of his own studies had found no support for
the theory that sexually oriented businesses attract more
crime during the late-night or early-morning hours than at
other times. Dr. McCleary, in tum, testified that, although
he knows of no studies correlating the severity of
secondary effects of adult businesses to their hours of
opi.::tuliuu, Lhcn.: hu~ ucc11 u ~ig11i1icu11L amuunl uf rtJstJarch
supporting the more general proposition that "[c]rime
risks for any business that's at risk goes up" at night.

Most of the evidence before the General Assembly that
supports an hours-of-operation restriction discussed the ,
late-night secondary effects of live-entertainment
establishments, not adult bookstores and adult video
stores. Nonetheless, proponents of S.B. 16 presented the
General Assembly with several decisions by courls of
appeals upholding such restrictions as applied to adult
bookstores and video stores, including Center for Fair
Public Policy v. Maricopa County, 336 F.3d 1153 (9th
Cir.2003), from the Ninth Circuit and Richland Bookmart
I from this circuit. Center for Fair Public Policy, in
particular, provides support for the restriction, as it
canvassed evidence, including testimony and studies from
other jurisdictions, that indicated a link between
secondary effects and the hours of operation of non-live*554 entertainment adult businesses. Additionally, this
circuit's opinion in Sensations, Inc. upheld a municipal
ordinance limiting the hours of operation of all sexually
oriented businesses, including book stores and video
stores. 526 F.3d at 294, 298- 99. The Ohio General
Assembly relied on sufficient evidence to support passage
of the law.

3. § 2097.40 is Unrelated to the Suppression of Speech
WESTLAW

The third prong of the 0 'Brien test requires this court to
determine whether the challenged law is in fact "unrelated
to the suppression of speech." Sensations, 526 F.3d at
298. The parties do not argue that it is not. Targeting the
secondary effects of sexually oriented businesses is
permissible under 0 'Brien. See, e.g., Barnes v. Glen
Theatre, Inc., 501 U.S. 560, 585- 86, 111 S.Ct. 2456, 115
L.Ed.2d 504 (1991) (Souter, J., concurring) ("[O]n its
face, the governmental interest in combating prostitution
and other criminal activity is not at all inherently related
to expression."). Because the stated and unchallenged
purpose of§ 2907.40 is to address such secondary effects,
the law survives 0 'Brien's third prong.

4. § 2907.40 Poses Only an Incidental Burden on First
Amendment Freedoms that is No Greater than is
Essential to Further the Government Interest
**11 The fourth prong of the O'Brien test asks whether
the restrictions "pose only an 'incidental burden on First
Amendment freedoms that is no greater than is essential
to further the government interest.' "Sensations, 526 F.3d
at 298. Justice Kennedy's concurrence in Alameda Books
sharpens this inquiry, requiring that a government "must
advance some basis to show that its regulation has the
purpose and effect of suppressing secondary effects, while
leaving the quantity and accessibility of speech
substantially intact." 535 U.S. at 449, 122 S.Ct. 1728
(Kennedy, J., concurring). In other words, ''the necessary
rationale for applying intermediate scrutiny is the promise ,
that [regulations] may reduce the costs of secondary
effects without substantially reducing speech." Id. at 450,
122 S.Ct. 1728. Justice Kennedy's concurrence thus
requires a proportionality analysis: a government may not
seek to reduce secondary effects by reducing speech on a
one-to-one basis. As he put it, "[i]t is true that cutting
adult speech in half would probably reduce secondary
effects proportionately. But again, a promised
proportional reduction does not suffice. Content-based
taxes could achieve that, yet these are impermissible." Id.
at 451, 122 S.Ct. 1728. This court has held that
Kennedy's discussion on this point is binding. 729, Inc.,
515 F.3d at 491 ("Although the Alameda Books plurality
did not discuss [this] requirement, Justice Kennedy
expressly said that consideration of this issue was
required for his concurrence in the judgment. Justice
Kennedy's opinion binds us on this point.").
Plaintiffs assert that the hours-of-operation restriction
fails under this proportionality analysis because it directly
reduces a substantial amount of speech. We disagree.
Plaintiffs' argument proceeds in two steps: First, they
posit that there is insufficient evidence that closing
sexually oriented businesses between midnight and 6:00
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AM would significantly curtail adverse secondary effects.
Second, they argue that they have demonstrated that the
hours-of-operation restriction will cause a "massive
reduction in speech." Therefore, they argue, § 2907.40
seeks to reduce secondary effects by reducing the amount
of speech-measured in hours of operation of the adult
businesses-in direct proportion to any secondary effects
ameliorated.
*555 On the first point, the General Assembly did
consider some evidence, including prior court cases,
reports and studies from other jurisdictions and anecdotal
testimony, that secondary effects of adult businesses are
greater during the late night hours. As discussed above,
this evidence provides sufficient basis, even if not
overwhelming, to conclude that sexually oriented
businesses cause secondary effects late at night that are
different in severity or scope from those caused at other
times of day. This conclusion is significantly bolstered by
this Circuit's prior cases upholding hours-of-operation
restrictions. See Richland Bookmart II, 555 F.3d at 519;
Sensations, 526 F.3d at 294, 299; Deja Vu of Cincinnati,
411 F.3d at 789-91; Richland Bookmart L 137 F.3d at
438, 440--41.
**12 On the second point, Plaintiffs offered testimony at
the preliminary injunction hearing about the quantity of
speech that the hours-of-operation provision would
suppress, arguing that it amounts to a "massive
reduction." They measured this in terms of economic
effect of the law by explaining that prior to passage of §
2907.40, adult bookstores in Ohio dic'i a significant
amount of business, measured in millions of dollars per
year, during the hours they will now be required to remain
closed. Plaintiffs also offered evidence that "juice
bars"-establishments that provides nude dancing but do
not sell alcoholic beverages-generate the majority of
their revenues between 11 :00 P.M. to 4:00 A.M., and so
may become unprofitable if subject to the law.

Evidence of a regulation's economic impact is not directly
relevant to the First Amendment inquiry. See Deja Vu of
Nashville, 274 F.3d at 397 ("[T]he relevant inquiry is not
whether the Ordinance will cause any economic impact
on the sexually oriented businesses. Although ...
compliance with the Ordinance will cut into the plaintiffs'
profits, the plaintiffs have failed to introduce any
evidence showing that they will not have a reasonable
opportunity to operate their establishments."); DLS, Inc.,
107 F.3d at 413 ("[T]he inquiry for First Amendment
purposes is not concerned with economic impact. In our
view, the First Amendment requires only that [the city]
refrain from effectively denying respondents a reasonable
opportunity to open and operate an adult theater within
WESTLAW

the city." (quoting Renton, 475 U.S. at 54, 106 S.Ct.
925)). Plaintiffs assert, however, that the evidence of lost
sales during the early morning hours is indicative of the
quantity of speech suppressed, and is not offered to prove
loss of profits, per se. We assess this claim under Justice
Kennedy's proportionality analysis laid out in Alameda
Books. 8 729, Inc., 515 F.3d at 491. Under the 729, Inc.
approach, this *556 court must ask whether the restriction
leaves the "quantity and accessibility of protected speech
substantially intact," id. at 492 (quoting Alameda Books,
535 U.S. at 449-50, 122 S.Ct. 1728), and must ensure that
it "is reasonably likely to cause a substantial reduction in
secondary effects while reducing speech very little." Id. at
493, 122 S.Ct. 1728 (quoting Alameda Books, 535 U.S. at
451, 122 S.Ct. 1728 (Kennedy, J., concurring)).
The hours-of-operation restriction requires that sexually
oriented businesses close for six hours each day (42 hours
'per week), leaving 18 hours per day (126 hours per week)
when the businesses may remain open. This is less
restrictive than the hours-of-operation restriction upheld
in Richland Bookmart I, which required closure between
midnight and 8:00 AM Monday through Saturday and all
day on Sunday, amounting to 72 hours per week (leaving
96 hours per week when the businesses could remain
open). 137 F.3d at 438, 440--41. Similarly, in Deja Vu of
Cincinnati, this court upheld a regulation allowing such
businesses to remain open for just "twelve hours a day,
six days a week." 411 F.3d at 791; see also Sensations,
526 F.3d at 294, 299 (upholding prohibition on sexually
oriented businesses operating between 2:00 AM and 7:00
AM). Under these precedents, § 2907.4d does leave the
quantity of speech substantially intact.
**13 Plaintiffs argue, however, that once Justice
Kennedy's proportionality analysis is correctly applied,
the hours-of-operation restriction cannot be sustained
because the reduction in secondary effects is small while
the diminution in the availability of speech is large. With
regard to the adult bookstores, this argument fails. To the
extent that the secondary effects of sexually oriented
businesses, including adult bookstores, are more serious
late at night, the closure of those businesses between
midnight and 6:00 AM addresses those effects while
leaving ample time-18 hours per day-when that speech
remains available. Plaintiffs have not established that the
hours-of-operation restriction will block a significant
amount of access to speech. Individuals seeking to take
advantage of these stores may do so during their
remaining open hours, when the asserted secondary
effects are less severe. Further, at oral argument
Plaintiffs' counsel conceded that none of the adult
bookstores in Ohio closed down as a result of the hours of
operation restriction, indicating that the effect of the law
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is not as dire as feared. Plaintiffs fail to distinguish the
instant case from prior Sixth Circuit cases upholding
hours-of-operation restrictions, except insofar as they
argue that proportionality analysis requires a different
outcome on the record presented here. The record does
not support such a finding.
Proportionality analysis also fails to invalidate the law
with respect to adult cabarets. Plaintiffs argue that "[t]he
statute destroys the juice bars' business model by forcing
them to close during the very hours that the vast majority
of their patrons attend the constitutionally protected
performances presented at them." It is true that the
premise of the law must not be that the affected
businesses will close. See Alameda Books, 535 U.S. at
450-51, 122 S.Ct. 1728 (Kennedy, J., concurring). On the
other hand, the First Amendment is not concerned with
economic effects. See City of Renton v. Playtime
Theatres, Inc., 475 U.S. 41, 54, 106 S.Ct. 925, 89 L.Ed.2d
29 ( 1986); Young v. American Mini Theatres.. Inc., 427
U.S. 50, 78, 96 S.Ct. 2440, 49 L.Ed.2d 3 IO (1976)
(Powell, J., concurring). Juice bars are able to offer nude
entertainment for 18 hours per day or, alternatively, to
offer non-nude entertainment for 24 hours per day. It is
not clear that if following passage of § 2907.40 juice bars
can no longer successfully market their business model,
the *557 overall quantity of erotic speech will have
diminished. See DLS, Inc., 107 F.3d at 413 ("[W]e
consider the economic effects of the ordinance in the
aggregate, not at the individual level; if the ordinance
were intended to destroy the market for adult cabarets, it
might run afoul of the First Amendment, but not if it
merely has adverse effects on the individual theater.");
see also Deja Vu of Nashville, 274 F.3d at 397 ("Although
we do noi doubi thai compliance with ihe Ordinance will
cut into the plaintiffs' profits, the plaintiffs have failed to
introduce any evidence showing that they will not have a
reasonable opportunity to operate their establishments.").
If juice bars close, erotic dancing will be able to shift
more heavily toward alcohol-serving establishments
providing nude and semi-nude entertainment until
midnight and scantily clad entertainment after midnight.
Thus, under the proportionality analysis, the restriction "is
reasonably likely to cause a substantial reduction in
secondary effects while reducing speech very little." 729,
Inc., 515 F.3d at 493. This court has upheld
hours-of-operation restrictions on juice bars in cases
decided after Alameda Books, and Plaintiffs do not
successfully distinguish the present case. See D~ja Vu of
Cincinnati, 411 F.3d at 789-91.

IV
WEST LAW

A

**14 Plaintiffs argue that the definitions of "adult
bookstore [and] adult video store" and "adult cabaret"
contained in § 2907.40(A)(l) and (A)(2) are
unconstitutionally overbroad on their face. A law is
unconstitutionally overbroad, and thus must be
invalidated, when it "prohibits a substantial amount of
protected speech both in an absolute sense and relative to
the statute's plainly legitimate sweep." Entm 't Prod~.,
Inc. v. Shelby Cnty., 588 F.3d 372, 379 (6th Cir.2009)
(quoting Connection Distrib. Co. v. Holder, 557 F.3d 321,
336 (6th Cir.2009) and United States v. Williams, 553
U.S. 285, 293, 128 S.Ct. 1830, 170 L.Ed.2d 650 (2008)).
"Overbreadth doctrine exists to allay the concern that the
threat of enforcement of an overbroad law may deter or
chill constitutionally protected speech." J.L. Spoons, Inc.
v. Dragani, 538 F.3d 379, 383 (6th Cir.2008). Facial
invalidation of a law under the overbreadth doctrine
should be sparing and careful however, Richland
Bookmart, Inc. v. Knox Cnty. (Richland Bookmart !!), 555
F.3d 512, 522 (6th Cir.2009), because "there are
substantial social costs created by the overbreadth
doctrine when it blocks application of a law to
constitutionally unprotected speech, or especially to
constitutionally unprotected conduct." Virginia v. Hick8,
539 U.S. 113, 120, 123 S.Ct. 2191, 156 L.Ed.2d 148
(2003). For this reason, "the Supreme Court has
'vigorously enforced the requirement that a statute's
overbreadth be substantial.' " Entm 't Prods., 588 F.3d at
379 (quoting Williams, 553 U.S. at.292, 128 S.Ct. 1830).
Thus, for a law to be judged facially overbroad, Plaintiffs
must "demonstrate from the text of [the statute] and from
actual fact that a substantial number of instances exist in
which the law cannot be applied constitutionally." Id.
(quoting N. Y. State Club Ass 'n v. City of New York, 487
U.S. 1, 14, 108 S.Ct. 2225, 101L.Ed.2d1 (1988)).
Although this standard sets a high bar, this Circuit "has
not shied away from invalidating a regulatory scheme in
its entirety when the threat of impermissible applications
and the consequent chilling effect unambiguously
warranted this remedy." Id. at 380. Such invalidation of a
law on overbreadth grounds is appropriate when the
language of the law is not "readily susceptible to a
limiting construction." Odle v. Decatur Cnty., 421 F.3d
386, 396 (6th Cir.2005). If a law's language lends *558
itself to an interpretation that avoids unconstitutional
applications, it may be upheld. However, this court will
"not rewrite statutes to create constitutionality," Triplett
Grille, Inc. v. City of Akron, 40 F.3d 129, 136 (6th
Cir.1994), and so will not "accept a construction where to
do so would amount to rewriting state or local law-an
enterprise the federal courts are not empowered to
undertake." Odle, 421 F.3d at 397 (citing Virginia v.
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American Booksellers Ass'n, Inc., 484 U.S. 383, 397, 108
S.Ct. 636, 98 L.Ed.2d 782 (1988)).

B. The Definition of" Adult Bookstore" Is Not
Unconstitutionally Overbroad
Section 2907.40(A)(l) defines " '[a]dult bookstore' or
'adult video store'" to mean
a commercial establishment that
has as a significant or substantial
portion of its stock in trade or
inventory in, derives a significant
or substantial portion of its
revenues
from,
devotes
a
significant or substantial portion of
its interior business or advertising
to, or maintains a substantial
section of its sales or display space
for the sale or rental, for any form
of consideration,
of books,
magazines, periodicals, or other
printed matter, or photographs,
films, motion pictures, video
cassettes, compact discs, slides, or
other visual representations, that
are characterized by their emphasis
upon the exhibition or description
of specified sexual activities or
specified anatomical areas.
**15 Plaintiffs argue that this definition sweeps up
businesses that deal only partially in sexually oriented
materials but do not produce secondary effects, including
neighborhood video stores that rent X-rated films,
businesses like Borders that a have section devoted to the
sale of romance novels, and drug stores, grocery stores
and other retail establishments that sell adult-oriented
materials such as pornographic magazines. This is so,
they argue, because all of these businesses "have 'sections
of [their] sales or display space' of adult materials that
can easily be characterized as 'substantial.' "
2

1 1 Plaintiffs urge that Executive Arts Studio, Inc. v. City of

Grand Rapids, 391 F.3d 783 (6th Cir.2004), dictates the
result in the instant case. There, this court struck down as
overbroad the following definition of adult bookstore:
An establishment having as a
substantial or significant portion of
its
stock
in
trade,
books,
magazines, and other periodicals
WESTLAW

[and
media]
which
are
distinguished or characterized by
their emphasis on matter depicting,
describing or relating to "specified
sexual activities" or "specified
anatomical areas," as defined
herein, or an establishment with a
segment or section devoted to the
sale or display of such material.
Id. at 787-88 (emphasis added). It did so, however, on the
basis that "establishment[s] with a segment or section
devoted to the sale or display of [adult] materials"
included "multiple establishments which would never be
defined as adult bookstores in everyday English, such as a
Walden's or Borders." id. at 796 (emphasis added).
Because there was no evidence that such businesses
produced secondary effects, the definition was overbroad.

The definition in § 2907.40 is distinguishable from that at
issue in Executive Arts because it does not contain the "a
segment or section" language. Rather, it limits all four
sub-parts of the definition with the modifier "substantial"
and three sub-parts with the alternative modifier
"significant." The question here, then, is whether a
significant number of establishments that do not produce
secondary effects (like major bookstore chains or
neighborhood video stores) have a "significant or
substantial portion of [their] stock in trade or inventory
in, derive[ ] a significant or substantial portion of [their]
revenues *559 from, devote[] a significant or substantial
portion of [theirf interior business or advertising to, or
maintain[] a substantial section of [their] sales or display
space for" materials characterized by nudity or sexual
activities. Ohio Rev.Code Ann. § 2907.40(A)(l)
(emphasis added).
Courts have upheld "significant or substantial" language
against overbreadth challenges in First Amendment cases.
See World Wide Video of Washington, Inc. v. City of
Spokane, 368 F.3d 1186, 1198-99 (9th Cir.2004) ("Cases
directly addressing the phrase 'significant or substantial'
in this context have upheld its validity. Moreover, this
phrase is readily susceptible to a narrowing construction."
(citations omitted)); Pleasure/and Museum, Inc. v.
Reutter, 288 F.3d 988, 996-97 (7th Cir.2002) (upholding
definition of "Adult Bookstore, Adult Novelty Store, and
Adult Video Store as commercial establishments that,
inter alia, 'derive [ ] a significant or substantial portion or
[their] revenues' from Media 'characterized by the
depiction or description of nudity or sexual activities."
(some internal quotation marks omitted) (alterations in
original)). Courts, including this one, have also held that
laws that include "significant" or "substantial" language
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are not unconstitutionally vague. 9 See 511 Detroit St., Inc.
v. Kelley, 807 F.2d 1293, 1295-96 (6th Cir.1986); VIP of
Berlin, LLC v. Town of Berlin, 593 F.3d 179, 187-88 (2d
Cir.201 O); Z.J. Gifts D-4, L. L. C. v. City of Littleton, 311
F.3d 1220, 1229-30 (l 0th Cir.2002), overruled on other
grounds, 541 U.S. 774, 124 S.ct. 2219, 159 L.Ed.2d 84
(2004).
**16 None of these cases, however, dealt with a
definition of adult bookstore or adult video store quite the
same as that adopted by the State of Ohio. 10 Section
2907.40 includes not just businesses that have a
"significant or substantial portion of [their] stock in trade
or inventory in" adult materials, but also those that
"maintain[ ] a substantial section of [their] sales or
display space for" such articles. Although the term
"significant or substantial" is readily susceptible to a
limiting construction, prior cases do not squarely address
whether the display-space clause of § 2907.40(A)(l) is
sufficiently narrow in its reach. Plaintiffs argue that major
bookstores with sections of their floor space devoted to
romance novels, drugstores with sections "devoted to
magazines
like
Playboy
and
Penthouse"
or
general-interest video stores with "a separate section of
adult X rated tapes" all fall within this definition.
Although the record does not provide evidence regarding
whether a significant number of such establishments
could fairly be considered to devote a significant portion
of their floor space to sexually oriented materials, a
common-sense reading of the terms "significant" and
"substantial~' should exclude these businesses from
regulation. 11
*560 Further, to be overturned, a "statute's overbreadth
[musi] be subsianiiaL' "Entm 't Prods., 588 F.3d at 379
(quoting Williams, 553 U.S. at 292, 128 S.Ct. 1830).
Plaintiffs have not "demonstrate[d] from the text of [the
statute] and from actual fact that a substantial number of
instances exist in which the law cannot be applied
constitutionally." Id. (quoting N. Y. State Club Ass 'n v.
City of New York, 487 U.S. I, 14, 108 S.Ct. 2225, 101
L.Ed.2d l (1988)). Therefore, the definition of "adult
bookstore or adult video store" is not facially overbroad.
Should a business like Borders or a general-interest video
store (businesses that do not cause secondary effects)
become subject to regulation under the Jaw, it may
challenge its regulation on an as-applied basis. See New
York v. Ferber, 458 U.S. 747, 773-74, 102 S.Ct. 3348, 73
L.Ed.2d 1113 (1982) ("Under these circumstances, [the
law] is not substantially overbroad and .. . whatever
overbreadth may exist should be cured through
case-by-case analysis of the fact situations to which [the
law's] sanctions, assertedly, may not be applied." (citation
and internal quotation marks omitted) (some alterations in
WES fl.AW

original)).

C. The Definition of"Adult Cabaret" Is Not

Unconstitutionally Overbroad
131 Section 2907.40(A)(2) states that "[a]dult cabaret has
the same meaning as in section 2907.39 of the Revised
Code." Section 2907.39(A)(3) provides:

"Adult cabaret" means a nightclub, bar, juice bar,
restaurant, bottle club, or similar commercial
establishment, \Vhether or not alcoholic beverages are
served, that regularly features any of the following:
(a) Persons who appear in a state of nudity or
seminudity;
(b) Live performances that are characterized by the
exposure of specified anatomical areas or specified
sexual activities;

* *17 (c) Films, motion pictures, video cassettes,
slides, or other photographic reproductions that are
dislinguislwd or charw..:lt:rizt:d by Lht:ir t:mphasis
upon the exhibition or description of specified sexual
activities or specified anatomical areas.
Ohio Rev.Code Ann. § 2907.39(A)(3) (emphasis added).
"Regularly ,features" is defined to mean "a consistent or
substantial course of conduct, such that the films or
performances exhibited constitute a substantial portion of
the films or performances offered as a part of the ongoing
business of the adult entertainment establishment." Id. §
2907.39(A)(l l). Plaintiffs argue that this definition is
overbroad because it applies to "liquor permit premises
and non-liquor establishments, dinner theaters and
'similar establishments' that might present serious plays
and shows that involve mere depictions of sexual
activity[, as well as] nightclubs of all kinds, including
comedy clubs, that might include *561 performances with
nudity or semi-nudity in them."
This court has upheld similar definitions of "adult
cabaret" against overbreadth challenges. Entm 't Prods.,
588 F.3d at 381-83 (upholding definition of "adult
cabaret" limited to "establishment[s] that feature as a
principal use of [their] business, [employees who are
nude or semi-nude]" (emphasis added)); Sensations, Inc.
v. City of Grand Rapids, 526 F.3d 291, 300 (6th Cir.2008)
(in context of ordinance nearly identical to Ohio's law,
upholding "a regulation banning total nudity in sexually
oriented businesses" because it is "far narrower than a
similar regulation [of nudity] applicable to the general
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public" outside the context of sexually oriented
businesses that had been struck down in another case);
Deja Vu of Nashville, Inc. v. Metro. Gov 't of Nashville &
Davidson Cnty., 466 F.3d 391, 397-98 (6th Cir.2006)
(upholding ordinance defining sexually oriented business
as one that "regularly depict[ s] material which is
distinguished or characterized by an emphasis on matter
depicting [nudity or sexual activity]"). Consistent with
these cases, the "regularly features" clause of the "adult
cabaret" definition in § 2907.40 limits the statute so that it
of
does
not
reach
a
substantial
number
constitutionally-protected performances. Plaintiffs have
failed to raise a genuine issue of material fact as to
whether businesses that do not cause secondary effects,
such as dinner theaters or comedy clubs, ever "regularly
feature" regulated entertainment in the sense that they
present it as a "consistent or substantial course of conduct,
such that the films or performances exhibited constitute a
substantial portion of the films or performances offered as
a part of the ongoing business of the adult entertainment
establishment." Ohio Rev.Code Ann. § 2907.39(A)(l l).
Under this definition, it is not enough that a venue
regularly feature entertainment including nudity or sexual
activity in the sense that they present such material
recurrently. Rather, it must be presented "consistent[ly ]"
and such entertainment must constitute a substantial
proportion of the venue's overall offerings. This
definition is sufficiently limited that it is unlikely to reach
a large number of establishments that do not cause
secondary effects, and thus that may not be
constitutionally regulated by the law. The definition of
adult cabaret is not facially overbroad.
'

v
**18 141 Plaintiffs also challenge § 2907.40(C)(2) to the
extent that it prohibits entertainers who are nude or
semi-nude from touching each other during the course of
a performance. Although Plaintiffs' brief is unclear as to
the First Amendment theory under which they seek to
challenge the no-touch provision, their counsel clarified at
oral argument that we should analyze their argument as an
overbreadth challenge.

The statute states:
No employee who regularly
appears nude or seminude on the
premises of a sexually oriented
business, while on the premises of
that sexually oriented business and
while nude or seminude, shall
WESTLAW

knowingly touch a patron .. . or
another employee ... or the clothing
of a patron ... or another employee
... or allow a patron ... or another
employee ... to touch the employee
or the clothing of the employee.
Ohio Rev.Code Ann. § 2907.40(C)(2). The law thus
prohibits any performer who is nude or seminude from
touching or being touched by another performer, whether
the second performer is clothed or not.
This court has twice upheld similar prohibitions on erotic
performers touching each other. In DLS, Inc. v. City of
Chattanooga, 107 F.3d 403 (6th Cir.1997), this court
upheld an ordinance providing that:
*562 No entertainer, employee or
customer shall be permitted to have
any physical contact with any other
[sic] on the premises during any
performance and all performances
shall only occur upon a stage at
least eighteen inches (18 ["] )
above the immediate floor level
and removed at least six feet (6')
from the nearest entertainer,
employee and/or customer.

Id. at 406 (first alteration in original). The court construed
the plaintiffs' argument to be that the 1 buffer-zone
requirement violated the O'Brien test. It thus did not
discuss whether the ordinance violated the overbreadth
doctrine. The court also did not discuss the
constitutionality of the ordinance as applied to banning
contact between entertainers, but rather focused on the
ban on contact between entertainers and customers.

More recently, in Entertainment Productions, Inc. v.
Shelby County, 588 F.3d 372 (6th Cir.2009), we
addressed an overbreadth challenge to a similar statute.
The statute at issue in Entertainment Productions
provided: " 'No entertainer, employee, or customer shall
be permitted to have any physical contact with any other
on the premises during any performance,' and to that
effect, 'all performances shall only occur ... removed at
least six feet (6') from the nearest entertainer, employee,
or customer.' " Id. at 393 (alteration in original). The
plaintiffs' overbreadth challenge asserted that the statute
unconstitutionally interfered with performers' ability to
convey their erotic messages through dance. We rejected
this challenge, concluding that the plaintiffs failed to
demonstrate a "substantial number of unconstitutional
applications" of the restriction. Id. at 394.
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**19 We find no meaningful basis on which to
distinguish the instant case from Entertainment
Productions. Although Plaintiffs here offered evidence
that some physical contact between performers
communicates a message and constitutes expression
within the meaning of the First Amendment, the plaintiffs
in Entertainment Productions made the same argument
and presented proofs as well. 12 Plaintiffs here made no
greater showing of a "substantial number of
unconstitutional applications" of the restriction than did
the plaintiffs in Entertainment Productions, and thus their
overbreadth challenge must fail.

VI
151

Plaintiffs argue that the plain language of § 2907.40
excludes adult bookstores and video stores from the
hours-of-operation restriction. The hours-of-operation
restriction applies to all "sexually oriented businesses."
Ohio Rev.Code Ann. § 2907.40(8). The definition of
"sexually oriented business," found at § 2907.40(A)(l 5),
includes adult hookstores and adult video stores. Rut thllt
definition also includes language that, Plaintiffs argue,
excludes bookstores and video stores from the statute's
reach: " 'Sexually oriented business' means an adult
bookstore, adult video store, adult cabaret, adult motion
picture theater, sexual device shop, or sexual encounter
center, but does not include a business solely by reaso'n of
its showing, selling, or renting materials that may depict
sex." id. § 2907.40(A)(l5) (emphasis added).
The definition of adult bookstore and adult video store,
located at *563 § 2907.40(A)(l), identifies adult
bookstores and video stores by the contents of the
materials they sell or rent: materials "characterized by
their emphasis upon [sexual activities] or [nudity]."
Plaintiffs thus point to a conflict: These businesses are
defined in terms of their selling or renting materials that
depict sex in § 2907.40(A)(l), but are apparently
excluded from the definition of sexually oriented business
on the same grounds in§ 2907.40(A)(l5).
"In all cases of statutory construction, the starting point is
the language employed by [the legislature]." Pittsburgh &
Conneaut Dock Co. v. Dir., Office of Workers' Comp.
Programs, 473 F.3d 253, 266 (6th Cir.2007). "Reliance
on the literal language of the statute is not justified,
however, if it leads to an interpretation which is
inconsistent with the legislative intent or to an absurd
result." Appleton v. First Nat'! Bank of Ohio, 62 F.3d 791,
801 (6th Cir.1995). Importantly, "[c]ourts generally
WESTLAW

construe statutes in a way to avoid making provisions
meaningless." Sakarapanee v. Dep 't of Homeland Sec.,
U.S. Citizenship & immigration Servs., 616 F.3d 595, 600
(6th Cir.2010); see also Duncan v. Walker, 533 U.S. 167,
174, 121 S.Ct. 2120, 150 L.Ed.2d 251 (2001) ("It is [this
Court's] duty to give effect, if possible, to every clause
and word of a statute." (internal quotation marks
omitted)).
Adopting Plaintiffs' reading of the statute would render §
2907.40(A)(l) meaningless by excepting from regulation
all those businesses it purports to encompass. Because the
plain language of the statute bears another meaning,
however, this outcome can be avoided. Section
2907.40(A)(l) defines adult bookstores and adult video
stores as commercial establishments whose inventory,
revenues, interior business or advertising, or display space
consists in "significant or substantial " part of materials
"characterized by their emphasis upon the exhibition or
description of specified sexual activities or specified
anatomical areas." Thus, it is not just any business that
shows, sells, or rents materials depicting sex that is
subject to regulation, but rather only those substantially or
significantly devoted to providing materials whose
"essential character or quality" is to depict sex or nudity.
See ~ :LlJU'/.4U(A)(4) (dehntng "characterized by").
Establishments whose business consists of selling less
than a significant or substantial amount of regulated
material do not fall within the law. By this reading, §
2907.40(A)(l5) reinforces the "significant or substantial"
and "characterized by" language of § 2907.40(A)( I/ by
further clarifying that merely dealing in small amounts of
adult material does not bring a business within the
definition. Indeed, it would be strange for the Ohio
Generai Assembly to enact a regulation on the hours of
operation of adult bookstores and video stores, and in the
same regulation exempt all such businesses.
**20 We therefore affirm the district court's rejection of
this argument.

VII
For the foregoing reasons, we AFFIRM the district
court's grant of summary judgment.

All Citations
455 Fed.Appx. 54i, 2011 WL 3904097
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Footnotes
Judge Sandra S. Beckwith, Senior United States District Judge for the Southern District of Ohio, sitting by designation.
Businesses that hold liquor permits in Ohio are required to close at 2:30 A.M. Therefore, a sexually oriented business
with a liquor license may remain open until 2:30 only if all nude performances cease at midnight.
2

Section 2907.40(A)(16) defines "specified anatomical areas" as "human genitals, pubic region, and buttocks and the
human female breast below a point immediately above the top of the areola."

3

"Characterized by" is defined as "describing the essential character or quality of an item." Ohio Rev.Code Ann. §
2907.40(A)(4).

4

These findings were included in the version of S.B. 16 initially passed by the Ohio General Assembly. The final
legislation enacted by the Assembly that included the current language of§ 2907.40 was a substitute bill. The above
legislative findings do not appear in the version of Substitute S.B. 16 enacted into law.

5

Plaintiffs appealed the denial of a preliminary injunction to this court. While the appeal was pending, the district court
granted summary judgment for Defendants and entered final judgment on all claims, and Plaintiffs filed the instant
appeal. This court subsequently dismissed the preliminary injunction appeal on the ground of mootness and because
"[t]he denial of injunctive relief has merged into the final judgment." 84 Video/Newsstand, Inc. v. Sartini, No. 08-4559
(6th Cir. filed Nov. 4, 2009).

6

As this court has noted, "to some extent, the classification of restrictions on sexually explicit establishments as
content-neutral is a legal fiction-but one that has been generally followed." Richland Bookmart II, 555 F.3d at 521 n.
2. "Although five members of the Court abandoned the premise that such restrictions are content-neutral ... in City ol
Los Angeles v. Alameda Books, [535 U.S. 425, 122 S.Ct. 1728, 152 L.Ed.2d 670 (2002),] the Court continued to apply
intermediate scrutiny to laws targeting 'secondary effects.' " Id. (quoting 729, Inc., 515 F.3d at 490-91 ).

7

Captain Chuck Adams of the Troy Police Department testified that most illegal activity at a strip club he had
investigated occurred after midnight. That activity included open alcoholic containers in a public place, drug
possession, DU ls, assault, and prostitution. David Sherman, a former regional manager of a strip-club chain, described
now the incidence of illegal activity at strip clubs, including "drug ,dealing, solicitation, and illegal dances," increased
late at night as employees and customers became more intoxicated and disinhibited.

8

The district court relied on Center for Fair Public Policy v. Maricopa County, 336 F.3d 1153 (9th Cir.2003), which
upheld an hours-of-operation restriction against a challenge similar to that at issue here. There, the Ninth Circuit
decided that the hours-of-operation restriction was constitutional because it left open "ample alternative channels for
communication." Id. at 1170 (citation omitted). The Ninth Circuit concluded that Justice Kennedy's proportionality
analysis, which was adopted in the context of a case involving zoning restrictions on sexually oriented businesses, was
not applicable in a challenge to hours-of-operation restrictions. The court reasoned that "the application of Justice
Kennedy's proportionality analysis to this particular type of secondary effects law would invalidate all such laws, and
we are satisfied that he never intended such a result. His proportionality requirement was simply not designed with this
particular type of restriction in mind." Id. at 1163.
The Ninth Circuit's reasoning is foreclosed in this Circuit by 729, Inc v. Kenton County Fiscal Court, which held that
Justice Kennedy's proportionality analysis is binding law in secondary effects cases. 515 F.3d at 491. Thus, the
district court's reliance on Center for Fair Public Policy was misplaced.

9

Although doctrinally distinct, the Supreme Court has "traditionally viewed vagueness and overbreadth as logically
related and similar doctrines." Ko/ender v. Lawson, 461 U.S . 352, 358 n. 8, 103 S.Ct. 1855, 75 L.Ed.2d 903 (1983); see
also Entm't Prods., 588 F.3d at 379 ("The void-for-vagueness doctrine and the overbreadth doctrine vindicate
overlapping values in First Amendment jurisprudence .... When a law implicates First Amendment freedoms, vagueness
poses the same risk as overbreadth, as vague laws may chill citizens from exercising their protected rights.").

10

State cases cited by Defendants that find "substantial or significant" language not to be overbroad similarly deal with
statutory definitions somewhat narrower than Ohio's.

11

The definition at issue here is further limited by the proviso that the printed matter or visual representations featured by
these businesses must be "characterized by their emphasis upon the exhibition or description of specified sexual
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activities or specified anatomical areas." Ohio Rev.Code Ann . § 2907.40(A)(1) (emphasis added). The statute defines
"characterized by" as "describing the essential character or quality of an item." Id. § 2907.40(A)(4). Thus, the definition
can be construed to exclude businesses that make available printed or visual media where nudity or sexual activities
are not a central element. The Seventh Circuit has upheld a similar restriction against an overbreadth challenge on this
reasoning. See Pleasure/and Museum, Inc. v. Beutter, 288 F.3d 988, 996-97 (7th Cir.2002). The "characterized by"
clause in § 2907.40(A)(1) defines the contents of the printed or visual media sold, not the nature of the businesses
themselves. It thus narrows the reach of§ 2907.40 but does not necessarily save it from overbreadth, as it is possible
that "specified sexual activities" or "specified anatomical areas" could constitute the "essential character" of X-rated
videos in a neighborhood video store , romance novels, or pornographic magazines.
12

Dr. Judith Hanna, an expert in dance and the communicative aspects of dance, testified about the messages that
exotic dance performances communicate. Joseph Hall, who works with adult cabarets, also described communicative
touching between performers, including in the course of skits entered into a national competition. Dr. Hanna testified in
Enterlainment Productions as well.

End of Document

WESTLAW

© 2017 Thomson Reuters . No claim to original U.S. Government Works.

© 2017 Thomson Reuters . No claim to original U.S. Government Works.

18

Imaginary Images, Inc. v. Evans, 612 F.3d 736 (2010)

KeyCite Yellow Flag - Negative Treatment
Distinguished by Legend Night Club v. Miller, 4th Cir.(Md.), February
17, 2011

612 F.3d 736
United States Court of Appeals,
Fourth Circuit.
IMAGINARY IMAGES, INCORPORATED, d/b/a
Paper Moon; BTF3, L.L.C., d/b/a Paper Moon;
Papermoon-Springfield, Incorporated, d/b /a
Paper Moon, Plaintiffs-Appellants,
v.
Pamela O'Berry EVANS, in her official capacity as
Chair of the Virginia Alcohol Beverage Control
Board; Susan R. Swecker, in her official capacity
as Member of the Virginia Alcohol Control Board;
Esther H. Vassar, in her official capacity as
Member of the Virginia Alcohol Control Board,
Defendants-Appellees.

4

l establishments failed to rebut Board's justification for
policy;
[

[SJ statutes were not impermissibly vague under First
Amendment; and

[61 statutes and regulations were not facially overbroad

under First Amendment.

Affirmed.

West Headnotes (23)
Ill

No. 09-1199.

Regulations of sexually oriented entertainment
receive intermediate scrutiny if they are not
premised on a desire to suppress the content of
such entertainment, but rather to address the
harmful secondary effects it produces, such as
higher crime rates, lower property values, and
unwanted interactions between patrons and
entertainers such as public sexual conduct,
sexual assault, and prostitution. 0.S.C.A.
Const.Amend. 1.

I
Argued:May13,2010.

I

Decided: July 15, 2010.

Synopsis
Background: Adult entertainment establishmen~s brought
action against members of the Virginia Alcohol Beverage
Control Board, challenging revisions to liquor licensing
statutes
and regulations
that prohibited such
establishments from serving mixed alcoholic beverages.
The United States District Court for the Eastern District
of Virginia, James R. Spencer, Chief Judge, 593
F.Supp.2d 848, granted in part and denied in part
establishments' motion for preliminary injunction.
Establishments appealed.

Holdings: The Court of Appeals, Wilkinson, Circuit
Judge, held that:
statutes and regulations had minimal effect on
expressive interests protected by First Amendment;
[IJ

r21 Board fairly supported its policy banning mixed
alcoholic beverages at sexually oriented businesses;

Constitutional Law
effects

~Secondary

Cases that cite this headnote

(21

Constitutional Law
Oriented Businesses; Adult
Businesses or Entertainment
Constitutional Law
er.Secondary effects
~Sexually

Under the intermediate scrutiny standard, the
government must show that its regulation of
sexually oriented entertainment materially
advances its substantial interest in reducing
negative secondary effects and that reasonable
alternative avenues of communication remain
available. U .S.C.A. Const.Amend. l.

r3l statutes and regulations materially advanced state's
substantial interest in reducing negative secondary effects;
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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2 Cases that cite this headnote

[6[

Constitutional Law
of Speech, Expression, and Press

~Freedom

[JI

A law may result in a mild and incidental
diminution of speech without running afoul of
the First Amendment. U.S.C.A. Const.Amend.
1.

Public Amusement and Entertainment
Oriented Entertainment

~Sexually

While the government must "fairly support" its
of regulating
sexually oriented
policy
entertainment, it need not settle the matter
beyond debate or produce an exhaustive
evidentiary demonstration.

Cases that cite this headnote

[71

[41

Constitutional Law
against intoxicating liquors in
adult establishments
Intoxicating Liquors
~Licensing and regulation

1 Cases that cite this headnote

'~Prohibition

Constitutional Law
Oriented Businesses; Adult
Businesses or Entertainment
Constitutional Law
PSecondary effects

Virginia liquor licensing statutes and regulations
prohibiting adult entertainment establishments
featuring erotic dancers who offered striptease
routines from serving mixed alcoholic beverages
had minimal effect on expressive interests
protected by First Amendment; acts affected by
laws were removed from First Amendment's
core concerns, laws pertained only to businesses
where performers gave strip shows or exposed
their buttocks or breasts and did not prohibit all
alcohol at sexually oriented 'businesses, and
exception existed for conduct with serious
artistic or literary merit. U.S.C.A. Const.Amend.
l; West's V.C.A. §§ 4.l-226(2)(i), 4.1-325(12,
13); 3 VAC 5-50-140(B, C).

~Sexually

Government's policy expertise in regulating
sexually oriented entertainment is entitled to
deference on First Amendment challenge, and it
may demonstrate the efficacy of its method of
reducing secondary effects •by appeal to
common sense, rather than empirical data.
U.S.C.A. Const.Amend. 1.
3 Cases that cite this headnote

Cases that cite this headnote
151

Constitutional Law
PSexually oriented businesses
[8]

In order for policy regulating sexually oriented
entertainment to fail intermediate scrutiny
analysis under the First Amendment there must
be some greater showing than some loss of
revenue
by
complainant.
U.S.C.A.
Const.Amend. 1.
Cases that cite this headnote

Constitutional Law
Oriented Businesses; Adult
Businesses or Entertainment

~Sexually

Society's interest in protecting sexually oriented
entertainment under the First Amendment is of a
wholly different, and lesser, magnitude than the
interest in untrammeled political debate.
U.S.C.A. Const.Amend. 1.
Cases that cite this headnote
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(9]

exacerbation, and mixed beverages, with
stronger alcoholic content, could lead to more
intoxication. U.S.C.A. Const.Amend. l; West's
V.C.A. §§ 4.l-226(2)(i), 4.1-325(12, 13); 3
VAC 5-50-140(B, C).

Constitutional Law
FProhibition against intoxicating liquors in
adult establishments
Intoxicating Liquors
FLicensing and regulation

Virginia Alcoholic Beverage Control Board
fairly supported its justifications for policy
banning mixed alcoholic beverages at sexually
oriented businesses, namely, to curtail adverse
secondary effects of such businesses, for
purposes of First Amendment challenge to
policy, even though Board did not produce
empirical studies showing that policy would
reduce negative secondary effects of such
businesses; Board's policy was supported by
over 40 studies documenting negative secondary
effects associated with adult entertainment
establishments, deleterious effects spawned by
bars and clubs featuring nude or topless dancing
were well established, and Board could
reasonably conclude that higher level of alcohol
in mixed beverages would result in higher level
of intoxication and thus higher levels ofnegative
secondary effects in surrounding community.
U.S.C.A. Const.Amend. I.

1 Cases that cite this headnote

[111

Constitutional Law
FProhibition against intoxicating liquors in
adult establishments
Intoxicating Liquors
~Licensing and regulation

Expert testimony that, based on crime data, there
was no increase in crime near plaintiff's strip
clubs after they had obtained mixed alcoholic
beverage licenses, and that sexually oriented
businesses in community were generally not
"hot spots" for crime, was insufficient to rebut
Virginia Alcoholic Beverage Control Board's
justification for imposing secondary effects
regulation banning mixed alcoholic beverages in
sexually oriented businesses; expert's analysis
focused only on plaintiff's clubs, rather than
sexually oriented businesses as a category, study
was based on only nine months of data, and data
sets used by expert were suspect. U.S.C.A.
Const.Amend. l.

9 Cases that cite this headnote

Cases that cite this headnote
[IOI

Constitutional Law
FProhibition against intoxicating liquors in
adult establishments
Intoxicating Liquors
FLicensing and regulation

Virginia liquor licensing statutes and regulations
banning mixed alcoholic beverages at sexually
oriented business materially advanced state's
substantial interest in reducing negative
secondary effects of such businesses, as required
to withstand First Amendment challenge, since
sexually oriented businesses were capable of
producing harmful secondary effects, such as
higher crime rates and lower property values,
public sexual conduct, sexual assault, and
prostitution, intoxication would exacerbate those
effects, more intoxication would result in more
WESTLAW

fl2[

Constitutional Law
rFSecondary effects

Evidence
rebutting
the
government's
justification for a secondary effects regulation of
sexually oriented entertainment must do more
than challenge the government's rationale; it
must convincingly discredit the foundation upon
which the government's justification rests.
U.S.C.A. Const.Amend. I.
7 Cases that cite this headnote
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[13]

Intoxicating Liquors
and regulation

~Licensing

Constitutional Law
Determination of Facts
Municipal Corporations
~Police power and regulations
Statutes
,~Recitals and findings

Virginia liquor licensing statutes prohibiting
mixed alcoholic beverages at establishments that
host "stripteasing," or that allow "any striptease
act on the licensed premises," were not
impermissibly vague under First Amendment
right to freedom of expression, since terms
"striptease"
and
"stripteasing"
had
straightforward definitions, and terms were of
common usage. U.S.C.A. Const.Amend. l;
West's V.C.A. §§ 4. l-226(2)(i), 4.1-325(12,
13).

As a general matter, courts should not be in the
of second-guessing
fact-bound
business
empirical assessments made by lawmakers; a
local policymaking body knows the streets
better than the courts do, it is entitled to rely on
that knowledge, and if its inferences appear
reasonable, the court should not say there is no
basis for its conclusion.

1 Cases that cite this headnote

Cases that cite this headnote
[17[

Constitutional Law
in general
Intoxicating Liquors
~Licensing and regulation
~Nudity

J14J

Constitutional Law
in general

~Statutes

In assessing a statutory vagueness challenge, a
court must ask whether the government's policy
is set out in terms that the ordinary person
exerc1smg ordinary common sense can
sufficiently understand and comply with .

Virginia liquor licensing statute providing that
mixed alcoholic beverage licensee was
prohibited from allowing "persons connected
with the licensed business to appear nude or
partially nude" was not impermissibly vague
under First Amendment right to freedom of
expression, since term "nudity," as matter of
everyday speech, referred to absence of clothing
covering those parts of the body commonly
denominated "private," and thus "partial nudity"
referred to partial exposure of the private parts.
U.S.C.A. Const.Amend. l; West's V.C.A. §
4.1-325(12, 13).

•

5 Cases that cite this headnote

JISJ

Constitutional Law
~Vagueness

While laws that regulate expression are
subjected to stricter standards, perfect clarity
and precise guidance have never been required
even of regulations that restrict expressive
activity. U.S.C.A. Const.Amend. 1.
3 Cases that cite this headnote

J16 J

Constitutional Law
against intoxicating liquors in
adult establishments

~Prohibition

WESTLAW

Cases that cite this headnote

JISJ

Constitutional Law
Nudity in general
Intoxicating Liquors
~Licensing and regulation
Virginia liquor licensing statute prohibiting
mixed alcoholic beverages at establishments that
had "employees who are not clad both above
and below the waist" was not impermissibly
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vague under First Amendment right to freedom
of expression, since meaning of phrase, namely
that employees may not dance "topless" or
"bottomless,"
was
apparent.
U.S.C.A.
Const.Amend. I; West's V.C.A. § 4. I-226(2)(i).

Cases that cite this headnote

[221

119)

Constitutional Law
against intoxicating liquors in
adult establishments
Intoxicating Liquors
~Licensing and regulation

Cases that cite this headnote

,~Prohibition

Constitutional Law
of Speech, Expression, and Press
Constitutional Law
~Criminal Law

Virginia liquor licensing statutes and regulations
prohibiting mixed alcoholic beverages at strip
clubs, which contained exemption for conduct
with serious artistic or literary merit, were not
facially overbroad under First Amendment right
to freedom of expression, even if majority of
establishments licensed to sell mixed beverages
in state would n0t come within exception for
cultural venues, since state's prohibition was
within statutes' legitimate sweep, and ordinary
bar was unlikely to have its employees strip or
otherwise expose their breasts or buttocks for
expressive purposes. U.S.C.A. Const.Amend. I;
West's V.C.A. §§ 4.l-226(2)(i), 4.1-325(12,
13); 3 VAC 5- 50-140(B, C).

~Freedom

The First Amendment overbreadth doctrine
allows a party to challenge a statute on its face
because it also threatens others not before the
court, namely, those who desire to engage in
legally protected expression but who may
refrain from doing so rather than risk
prosecution or undertake to have the law
U.S.C.A.
declared
partially
invalid.
Const.Amend. 1.

Cases that cite this headnote
1 Cases that cite this headnote

1zo1

Constitutional Law
as last resort; sparing use

~Use

[231

Constitutional Law
in General

~Overbreadth

The First Amendment overbreadth doctrine is
"strong medicine" to be applied sparingly and
only as a last resort. U.S.C.A. Const.Amend. 1.

Cases that cite this headnote

Statutory perfection is not required to survive a
First Amendment overbreadth challenge; a
statute that shields most protected activity is
permissible. U.S.C.A. Const.Amend. I.

Cases that cite this headnote
21

1 1

Constitutional Law
¥->Substantial impact, necessity of
A court properly holds a law facially invalid on
First Amendment overbreadth grounds only
where its overbreadth is substantial when judged
in relation to the statute's plainly legitimate
sweep. U.S.C.A. Const.Amend. I.
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Appellants. William C. Mims, Attorney General of
Virginia, Stephen R. McCullough, Solicitor General of
Virginia, Catherine Crooks Hill, Assistant Attorney
General, Office of the Attorney General, Richmond,
Virginia, for Appellees.
Before TRAXLER, Chief Judge, WILKINSON, Circuit
Judge, and SAMUEL G. WILSON, United States District
Judge for the Western District of Virginia, sitting by
designation.

Affirmed by published opm1on. Judge WILKINSON
wrote the opinion, in which Chief Judge TRAXLER and
Judge WILSON joined.

OPINION

WTT.KTNSON, Circuit Judge:
Plaintiffs are three nightclubs where women give erotic
dance performances wearing only g-strings and pasties.
The clubs brought First Amendment, vagueness, and
overbreadth challenges to Virginia's alcohol licensing
program, which allows the clubs to serve beer and wine
but not mixed beverages. Under the standard of
intermediate scrutiny applicable to policies aimed at the
harmful secondary effects of sexually oriented
entertainment, Virginia's policy passes constitutional
muster. The public interest served by the policy is
substantial, the restriction on the clubs mild and the
burden on First Amendment values slight. Moreover,
legislatures must have some leeway to draw a regulatory
middle ground and Virginia's is a policy of moderation.
Judicial invalidation of carefully drawn distinctions risks
chasing lawmakers from the paths of compromise and
into absolutes. We thus decline to overturn the
classifications here, and accordingly affirm the judgment
of the district court.

*7411.

The sale and consumption of alcohol within the
Common\vealth of Virginia is governed by the
comprehensive regulatory scheme established by the
WESTL.AW

Alcoholic Beverage Control ("ABC") Act, Va.Code §§
4.1-100, et seq., and by regulations adopted by the ABC
Board, the regulatory body created by the Act. See
Va.Code §§ 4.1-101, -103. Under this regime,
establishments where performers offer striptease routines
may obtain licenses to sell beer, wine, or both. Such
facilities are not eligible, however, for mixed beverage
licenses, which permit the sale of distilled spirits. See
Va.Code§§ 4.l-226(2)(i), -325(12), (13); 3 Va. Admin.
Code § 5-50-140.
The current shape of these provisions stems in part from
earlier litigation. In Giavani Carandola, Ltd. v. Bason,
303 F.3d 507 (4th Cir.2002) ( "Carandola I"), this court
struck down as overbroad certain North Carolina
limitations on the availability of alcohol at establishments
hosting sexually oriented performances. The offending
provisions were then amended and the court upheld the
revised scheme against overbreadth and vagueness
challenges. See Giavani Carandola, Ltd. v. Fox, 470 F.3d
1074 (4th Cir.2006) ( "Carandola II"). At the time, the
Virginia ABC statutes and relevant ABC regulation used
language similar to that which Carandola I had
invalidated, leading to an injunction in 2007 against
enforcement of certain portions of the Virginia program.
See Nu1fulk 302, LLC v. Vus.rnr, 524 F.Supµ.2u 728, 742
(E.D.Va.2007). The Virginia General Assembly promptly
amended the challenged statutes to bring them into
compliance and the ABC Board similarly amended its
regulation, after which this court issued an order
dismissing the ABC Board's pending appeal and vacating ,
the injunction as moot.
During the period when Virginia's mies were suspended,
mixed beverage licenses were issued to the plaintiffs in
this case. Plaintiffs are three Virginia nightclubs
belonging to the Papermoon chain-two in Richmond and
one in Springfield-where dancers perform wearing only
g-strings and pasties. In June 2008, with the revised
licensing program about to take effect and their mixed
beverage licenses in jeopardy, plaintiffs, whom we shall
refer to as Papermoon, sued the ABC Board's members to
block enforcement. Papermoon argued that the scheme
violated the First Amendment, was unconstitutionally
vague, and was facially overbroad.
An evidentiary hearing was held a few months later at
which the ABC Board offered the testimony of W. Curtis
Coleburn, its chief operating officer. Colebum testified
that he and the Board had reviewed at least forty-two
studies and numerous cases dealing with the negative
effects on the surrounding community of sexually
oriented businesses. He explained that Virginia's decision
to limit establishments offering sexually oriented
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entertainment to beer and wine reflected the fact that
distilled spirits more readily lead to intoxication because
of their higher alcohol content. He also stated that
Virginia's policy had been modified to incorporate the
teachings of the Carandola decisions.
In response, Papermoon offered various evidence meant
to show that its clubs did not produce secondary effects.
This consisted chiefly of testimony from its expert,
Professor Daniel Linz of the University of California at
Santa Barbara. Linz explained that he had reviewed crime
data for the Papermoon locations and found that there was
no increase in crime near the clubs after they obtained
mixed beverage licenses and that sexually oriented
businesses in Richmond generally were not "hot spots"
for crime.
In December 2008, the district court rejected the bulk of
Papermoon's claims, *742 holding, with exceptions not
retevant here, that Virginia's policy prohibiting distilled
spirits at establishments like the Papermoon clubs was
constitutional. See Imaginary Images, Inc. v. Evans, 593
F.Supp.2d 848, 863 (E.D.Va.2008). Papermoon now
appeals.

II.
ri1 Ill Although it is a far cry from political speech, "nude

dancing is not without its First Amendment protections."
Schad v. Borough of Mount Ephraim, 452 U.S. 61, 66,
IOI S.Ct. 2176, 68 L.Ed.2d 671 (1981). Regulations of
sexually oriented entertainment "receive intermediate
scrutiny if they are not premised on a desire to suppress
the content of such entertainment, but rather to address
the harmful secondary effects" it produces-higher crime
rates, lower property values, and unwanted interactions
between patrons and entertainers such as public sexual
conduct, sexual assault, and prostitution. Carandola I,
303 F.3d at 513. Under this standard, the government
must show that its regulation materially advances its
substantial interest in reducing negative secondary effects
and that reasonable alternative avenues of communication
remain available. City of Los Angeles v. Alameda Books,
Inc., 535 U.S. 425, 434, 122 S.Ct. 1728, 152 L.Ed.2d 670
(2002) (plurality); Carandola I, 303 F.3d at 515; see also
Ward v. Rock Against Racism, 491 U.S. 781, 799, 109
S.Ct. 2746, 105 L.Ed.2d 661 (1989) (government must
show its interest "would be achieved less effectively
absent the regulation.").
1 1 141 But while the government must "fairly support" its
3

policy, it need not settle the matter beyond debate or

WEST LAW

produce an exhaustive evidentiary demonstration.
Alameda Books, 535 U.S. at 438, 122 S.Ct. 1728
(plurality); see also id. at 451, 122 S.Ct. 1728 (Kennedy,
J., concurring in the judgment) ("[V]ery little evidence is
required.").' Moreover, its policy expertise is entitled to
"deference," and it may demonstrate the efficacy of its
method of reducing secondary effects "by appeal to
common sense," rather than "empirical data." Id. at
439--40, 122 S.Ct. 1728 (plurality); see also id. at 451-52,
122 S.Ct. 1728 (Kennedy, J., concurring in the judgment).
It may also rely on the experiences of other jurisdictions
and on findings expressed in other cases. See City of
Renton v. Playtime Theatres, Inc., 475 U.S. 41, 51-52,
I 06 S.Ct. 925, 89 L.Ed.2d 29 (1986). Once the
government makes this showing, the matter is at an end
unless the plaintiff "produces clear and convincing
evidence" to rebut it. Carandola I, 303 F.3d at 516.
Papermoon
argues
that
Virginia's
policy
is
unconstitutional because a ban on mixed beverages at its
clubs is pointless when beer and wine are still allowed. It
asserts that the ABC Board produced no studies to
support such a restriction, while Papermoon offered social
science evidence undermining it. In assessing
Papermoon's challenge, we first examine the nature of the
regulation and its burden on expressive interests. We next
consider whether the ABC Board sufficiently
demonstrated the necessary relationship between the
mixed beverage restriction and its interest in reducing
negative secondary effects. Finally, we tum to
Papermoon's rebuttal evidence.

*743 A.
We begin by noting that Virginia's policy regarding
alcohol at erotic dancing locales is about as tame as one
could imagine. Virginia "has not forbidden these
performances across the board. It has merely proscribed
such performances in establishments that it licenses to sell
liquor by the drink." California v. laRue, 409 U.S. 109,
118, 93 S.Ct. 390, 34 L.Ed.2d 342 (1972); see also
Carandola I, 303 F.3d at 513 n. 2 & 519.
Indeed, Virginia does not even prohibit all alcohol at
sexually oriented businesses, only mixed beverages. Wine
and beer are as available at the Papermoon clubs as at any
other Virginia bar. And as Papermoon itself notes, beer
remained the drink of choice for its patrons even during
the period when it sold mixed beverages. Given that the
First Amendment has been held to permit banning any
alcohol where dancers strip to g-strings and pasties,
Virginia's policy is hardly censorious. See Daytona
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Grand, Inc. v. City of Daytona Beach, 490 F.3d 860, 886
(I Ith Cir.2007); Ben's Bar, Inc. v. Village of Somerset,
316 F.3d 702, 728 (7th Cir.2003).
5
l J 161

A mixed beverage license may well be a
moneymaker-Papermoon
offered
uncontradicted
evidence that it was-but in order to fail intermediate
scrutiny there must be some greater showing than some
loss of revenue. See Renton, 475 U.S. at 54, 106 S.Ct.
925. Indeed, the Court recognizes that a law may result in
a mild and incidental diminution of speech without
running afoul of the First Amendment. See Ward, 491
U.S. at 799-800, 109 S.Ct. 2746. And here, it must be
said, there is no indication that expression is being
curtailed at all. Although one of the three Papermoon
clubs initially decided to keep its mixed beverage license
and have its dancers wear extra clothes, it evidently
thought better of that decision and returned to pasties and
g-strings. From aught that appears, Papermoon dancers
continue to express themselves after reinstatement of the
regulation without diminution of inhibition-the
performance went on as before.

8.
171 Not only does Virginia's policy regulate with the

lightest of touches, but the degree to which it trenches
upon First Amendment values is minimal at best. The
First Amendment's pride of place 'in our constitutional
order is a reflection of how essential the institution of free
speech is to a democratic society. See Eu v. San Francisco
County Democratic Cent. Comm., 489 U.S. 214, 223, 109
S.Ct. 1013, 103 L.Ed.2d 271 (1989); New York Times Co.
v. Sullivan, 376 U.S. 254, 270, 84 S.Ct. 710, 11 L.Ed.2d
686 (1964 ). But that principle also provides a limitation:
activities that have little to do with advocacy,
deliberation, or the exposition of ideas have
correspondingly little to do with the First Amendment.
See City of Erie v. Pap's A.M, 529 U.S. 277, 294, 120
S.Ct. 1382, 146 L.Ed.2d 265 (2000). Here the kind of acts
affected by the laws Papermoon assails are removed from
the First Amendment's core concerns.
The challenged provisions pertain only to businesses
where performers give strip shows or otherwise expose
their buttocks or breasts. See Va.Code§§ 4.l-226(2)(i),
-325(12), (13); 3 Va. AJrnin. CUlle § 5-50-l40(B). And
the policy does not even purport to reach all such
displays. Sexual entertainment "expressing matters of
serious literary, artistic, scientific, or political value"
offered in "establishments that are devoted primarily to
the arts or theatrical performances" is entirely exempt.
WESTLA.W

Va.Code §§ 4.1-226(2), -325(C); 3 Va. Admin. Code §
5-50-l40(C). In other words, the policy primarily, if not
exclusively, applies to bars offering performances *744
partaking more of "sexuality than of communication."
laRue, 409 U.S. at 118, 93 S.Ct. 390.
181 Sexual expression and depictions can and do play an

important role both in democratic and artistic discourse,
and it is thus crucial to our ruling that Virginia has taken
care to narrow its regulatory focus here to the particular
context of sexually oriented entertainment at bars. As to
this, we are simply not at liberty to ignore the Supreme
Court's emphasis upon the relatively greater protections
afforded many other forms and outlets for artistic speech.
The Court has instructed that nude dancing is "only
marginally" of First Amendment value, Barnes v. Glen
Theatre, Inc., 50 I U.S. 560, 566, 111 S.Ct. 2456, 115
L.Ed.2d 504 (1991 ), and "only within the outer ambit of
the First Amendment's protection." Pap's A.M, 529 U.S.
at 289, 120 S.Ct. 1382. For quite simply, "it is manifest
that society's interest in protecting this type of expression
is of a wholly different, and lesser, magnitude than the
interest in untrammeled political debate." Id. at 294, 120
S.Ct. 1382 (quoting Young v. American Mini Theatres,
Inc., 427 U.S. 50, 70, 96 S.Ct. 2440, 49 L.Ed.2d 310
(1976)). In the context of a restriction as mild as the one
to which Papermoon has been subjected, "[t]he
impairment of First Amendment values is slight to the
point of being risible, since the expressive activity
involved in the kind of striptease entertainment provided
in a bar has at best a modest socia\ value." Blue Canary
Corp. v. City of Milwaukee, 251 F.3d 1121, 1124 (7th
Cir.2001). And even here, it bears reminding, Virginia has
not asked Papermoon to stop the show or even to cease
serving all alcoholic beverages in conjunction with it.

C.

I.
191 With these considerations in mind, we assess the ABC

Board's justifications for the challenged policy.
Notwithstanding the policy's minimal effect on
expressive interests, Papermoon requests that we strike it
down because the ABC Board did not produce empirical
studies showing that a ban on only mixed beverages at
sexually oriented businesses will reduce secondary
effects-"higher crime rates and lower property values,"
and ''public sexual conduct, sexual assault, and
prostitution." Carandola I, 303 F.3d at 513. In making
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this claim, however, Papermoon asks us to subject the
ABC Board to a more stringent standard than is
compatible with the Supreme Court's teachings or the
appropriate relationship between courts and policymakers.
For starters, Papermoon's argument takes an ironic tum,
namely that the Virginia regulation should be struck
because it is too mild to be effective. But in Pap's A.M,
the Supreme Court rejected the idea that the government's
rationale could be impeached because its regulation was
not as effective as a more restrictive alternative-in that
case because the government combated the problems of
totally nude dancing by requiring only that dancers wear
pasties and g-strings. See Pap's A.M, 529 U.S. at 300---01,
120 S.Ct. 1382; see also id. at 310, 120 S.Ct. 1382
(Scalia, J., concurring) ("I am highly skeptical, to tell the
truth, that the addition of pasties and G-strings will at all
reduce the tendency of establishments such as Kandy land
to attract crime and prostitution .... "). It is one thing to
challenge the government's rationale as pretextual or to
argue its restriction advantages certain speakers or ideas
to the detriment of others. See City of Ladue v. Gilleo, 512
U.S. 43, 50-52, 114 S.Ct. 2038, 129 L.Ed.2d 36 (1994). 2
But *745 when the government's policy is not "a covert
attack on speech," invalidating a regulation because it is
too permissive does First Amendment freedoms no
favors. Alameda Books, 535 U.S. at 447, 122 S.Ct. 1728
(Kennedy, J., concurring in the judgment).
Even setting this objection aside, however, the ABC
Board ' position that prohibiting mixed beverages at
establishments l&e Papermoon will curtail adverse
secondary effects was hardly unsupported. The Board
considered more than forty studies documenting the
negative secondary effects associated with establishments
like Papermoon, and at any rate, it is well established that
"bars and clubs that present nude or topless dancing" have
"a long history of spawning deleterious effects."
Carandola I, 303 F.3d at 516 (citation omitted).
Nor can there be any controversy over the proposition that
intoxication aggravates such secondary effects. "Common
sense indicates that any form of nudity coupled with
alcohol in a public place begets undesirable behavior."
N. Y. State Liquor Auth. v. Bellanca, 452 U.S. 714, 718,
101 S.Ct. 2599, 69 L.Ed.2d 357 (1981) (quoting N.Y.
State Legis. Annual 150 (1977)). "Liquor and sex are an
explosive combination." Blue Canary, 251 F.3d at 1124.
Common sense equally indicates that more intoxication
will likely translate into more of the unwanted effects
intoxication produces.

energies to attacking, is the assumption that allowing
mixed beverages to be served will likely produce more
intoxication. Paper-moon notes that the ABC Board's
own website instructs that an ounce-and-a-half shot of
eighty-proof liquor contains the same amount of alcohol
as a twelve-ounce beer or five-ounce glass of wine. How
then, asks Papermoon, could mixed beverages lead to
more drunkenness?
This argument, however, trips on itself. By Papermoon's
own calculations, mixed beverages contain a higher
concentration of alcohol in a smaller volume. The fact
that there is as much alcohol in a shot of whiskey as there
is in a serving of beer more than six times that volume
illustrates how much more concentrated distilled spirits
are. A state is thus entitled to conclude, as the
Commonwealth has: "Distilled spirits used in mixed
beverages have higher alcohol content per volume than
beer or wine. As a result, patrons drinking straight shots
of liquor or mixed beverages can become intoxicated with
less volume consumed, and, therefore, in less time and
more easily, than patrons drinking beer or wine."
Appellee's Br. at 17.
Virginia could certainly conclude that this higher level of
intoxication from mixed beverages translates into higher
levels of secondary effects in the surrounding
area-namely sexual assaults, prostitution, and a
generally higher disorderly conduct rate. Virginia could
certainly take notice of the fact that people will visit these
clubs throughout the hours of the clubs' operation and
1
that patron will stay for varying lengths of time. For
those at a club a relatively short period of time, a state of
intoxication can be reached more quickly with distilled
spirits. For those there a longer time, the degree of
intoxication will be much greater with mixed beverages
than it would be for a person drinking beer or wine over
the same period. Of course, all of these assumptions will
be subject to individual variations dependent upon a
variety *746 of factors. But legislatures can pass laws
dealing with what will normally happen without making
exceptions for individual particularities.
In sum, Virginia has a legitimate interest in reducing the
chances of a person leaving a strip club intoxicated by
eliminating the sale of distilled spirits and it could further
legitimately believe that this modest step could reduce the
harmful
secondary
effects
surrounding
such
establishments.

The remaining link in the chain of reasoning underlying
Virginia's policy, and the one Papermoon devotes its
WESTLAW
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1101 The particular risks of distilled spirits are reflected in
the fact that Virginia in a variety of ways saddles them
with special burdens. Distilled spirits are taxed more
heavily than beer and wine. See Va.Code §§ 4.1-234,
-236. Unlike beer and wine, they generally can only be
purchased for home consumption in ABC stores. See id.
§§ 4.l-119(A),-210; see also id.§ 4.l-22l(A). And they
may only be served in establishments with full restaurant
facilities where at least forty-five percent of gross receipts
come from the sale of food or other beverages. See id. §
4.1-2 IO(A)(l ). Papermoon argues that because these
additional safeguards are in place, there is no need for
further restricting the availability of mixed beverage
licenses at its clubs. But one sensible precaution does not
obviate the need for others. As Coleburn testified, "Our
whole system, as well as that of every state in the United
States, is designed to discourage people from drinking
distilled spirits in favor of the less intoxicating beer and
wine."

Virginia has long favored less potent varieties of drink.
The original ABC Act established a policy of
"discouraging the consumption of hard liquor by making
it harder to obtain while encouraging the consumption of
light fermented beverages, such as beers and wines by
making them easier to obtain." Bolick v. Roberts, 199
F.Supp.2d 397, (E.D.Va.2002) (internal quotation
omitted) (vacated as moot by Bolick v. Danielson, 330
F.3d 274 (4th Cir.2003)). Indeed, support for such an
approach is literally of early vintage. Thomas Jefferson
argued that ','[n]o nation is drunken where wine is cheap;
and none sober, where the dearness of wine substitutes
ardent spirits as the common beverage." Letter from
Thomas Jefferson to Jean Guillaume, Baron Hyde de
Neuville (Dec. 13, 1818), in A Jefferson Profile as
Revealed in His Letters 301 (Saul K. Padover ed., 1956).
And in identifying distilled spirits as a matter of special
regulatory concern, Virginia is anything but unique. Like
Virginia, most states adopted ABC statutes that "placed
more stringent requirements on interests dealing in
distilled spirits ... since distilled spirits, of course, contain
a significantly higher alcoholic content than beer and
wine." California Beer Wholesalers Ass 'n v. Alcoholic
Bev. Control Appeals Bd., 5 Cal.3d 402, 96 Cal.Rptr. 297,
487 P.2d 745, 749 (1971 ). Taxes are higher on distilled
liquor than on beverages with lower concentrations of
alcohol-indeed, one state's highest court held it a
violation of the state constitution to tax beverages whose
alcoholic content was no greater than that of wine at the
much higher rates applicable to distilled spirits, finding it
"impossible to ignore this natural progression in alcoholic
content by volume." See Federated Distributors, Inc_ v_
Johnson, 125 Ill.2d 1, 125 Ill.Dec. 343, 530 N.E.2d 501,
WESTLAW

509 (1988).
Similarly, licenses allowing the sale of mixed beverages
are often costlier than licenses allowing only drinks with
lower alcoholic contents, reflecting the fact "either that
the legislature believed that a restaurant selling all liquors
would ordinarily do a different kind of business or *747
that it was contemplated that it would cost more to police
it." JPM Inv. Group, Inc. v. Brevard County Bd. of
County
Comm 'rs,
818
So.2d
595,
599
(Fla.Dist.Ct.App.2002) (quoting Salerni v. Scheuy, 140
Conn. 566, 102 A.2d 528, 530 (1954)). Widespread
legislative recognition of the special need to regulate
mixed beverages stands as an empirical demonstration of
its own.
The prevalence and durability of Virginia's distinction in
no way render it wrong, at least not where a state is
exercising its "inherent police powers" "to prohibit the
sale of alcoholic beverages in inappropriate locations." 44
Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 515, 116
S.Ct. 1495, 134 L.Ed.2d 711 (1996). The provisions at
issue comprise part of Virginia's "long-established
alcohol control law" and represent but one facet of the
comprehensive regulatory approach the Commonwealth
has adopted. Carandola I, 303 F.3d. at 514. Those
provisions appear alongside a variety of other measures
minimizing secondary effects and plainly related to
preserving public order, and they "are most naturally
viewed as companion provisions, also intended to prevent
such societa) ills." Id. at 515; see Va.Code § 4.1-325(20).
Courts have no warrant to supplant a state's policy
preferences with our own. We have no trouble concluding
that Virginia's "inferences appear reasonable." Alameda
Books, 535 U.S. at 452, 122 S.Ct. 1728 (Kennedy, J.,
concurring in the judgment). That businesses like
Papermoon are capable of producing harmful secondary
effects, that intoxication exacerbates those effects, that
more intoxication means more exacerbation, and that
mixed beverages may lead to more intoxication are
propositions whose sensible nature would lead to a
Supreme Court slap of any hand that invalidated them.
Taken together, they provide "fair[ ] support" for the
Commonwealth's policy, and the ABC Board carried its
burden. Id. at 438, 122 S.Ct. 1728 (plurality).

D.
1111 1121 Virginia has thus demonstrated the necessary

relationship between its mixed beverage restriction and its
substantial interest in reducing negative secondary effects.
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We turn therefore to Papermoon's rebuttal of the ABC
Board's showing. Evidence rebutting the government's
justification for a secondary effects regulation, however,
must do more than challenge the government's rationale;
it must convincingly discredit the foundation upon which
the government's justification rests. See Carandola I, 303
F.3d at 516. Papermoon largely relied on the study
produced by its expert, Professor Daniel Linz, and that
evidence falls short of the "clear and convincing"
standard necessary to sustain its challenge. Id.
For a start, Linz's before-and-after analysis focused only
on Papermoon. But officials "need not show that each
individual adult establishment actually generates the
undesired secondary effects." Independence News, Inc. v.
City of Charlotte, 568 F.3d 148, 156 (4th Cir.2009). Since
the Virginia policy could be sustained if sexually oriented
businesses "as a category" produce secondary effects
when mixed beverages are served, Linz's study hardly
undermined the government's case. Richland Bookmart,
Inc. v. Knox County, 555 F.3d 512, 532 (6th Cir.2009).
Moreover, the study was based on only nine months of
data, yet as Linz candidly acknowledged, a study of crime
rates should be based on at least three years of
information. And more generally, there was reason to be
skeptical about how well his conclusions about
Papermoon matched the governing legal standard since
Linz has sought to debunk altogether the idea that *748
sexually oriented businesses generate secondary effects as
a "legal myth."
The Commonwealth also contests the data s~ts he used.
The Richmond data he obtained referred to "founded"
incidents of crime but he acknowledged that the term is
"not defined further by the police department" and that he
had "found no other definition." He also admitted that he
did not know whether the addresses included with the
crime data always referred to the place where a crime was
committed, and in any event he did not account for crime
that may be linked to Papermoon but that actually
occurred outside the narrow zone of geographic proximity
he had designated. His Springfield data, meanwhile, did
not include many relevant crimes, including disorderly
conduct, drunkenness, driving under the influence,
homicide, interference with police, prostitution,
threatening bodily harm, various weapons offenses, and
so on. So while the Linz study and others may well be of
interest to legislatures or those formulating policy, it does
not provide the kind of "clear and convincing" evidence
needed to rebut the government's showing and invalidate
the regulation.

WEST LAW

E.
1131 We need not dwell further on the particulars of the

ABC Board's showing or the problems with Papermoon's
rebuttal, however, for there is a simpler principle to be
respected. The notion that the decisions of democratically
accountable bodies must be set aside because of an
absence of some unspecified quantum of social science
support or the presence of a conflicting study
commissioned by a litigant is one we must approach with
skepticism. "As a general matter, courts should not be in
the business of second-guessing fact-bound empirical
assessments" made by lawmakers. Alameda Books, 535
U.S. at 451, 122 S.Ct. 1728 (Kennedy, J., concurring in
the judgment). A local policymaking body "knows the
streets ... better than we do. It is entitled to rely on that
knowledge; and if its inferences appear reasonable, we
should not say there is no basis for its conclusion." Id. at
452, 122 S.Ct. 1728 (citation omitted).
Papermoon insists, however, that there is no evidence in
the record showing that people drinking liquor at strip
clubs cause more problems than people drinking beer or
wine. We agree with Papermoon that no empirical study
has been presented that correlates criminal activity to the
particular alcoholic beverage consumed, but we disagree
that empirical support is needed for the perfectly sensible
legislative proposition that someone drinking liquor at a
strip club will get more intoxicated than someone
drinking beer or wine over the same amount of time and
hence be more likely to cross permissible lines. Of course
there will be many occasions when legislators'will wish to
consult empirical work. But much in life is not easily
reduced to data sets, and there are limits on how much
lawmakers' judgment can be subjected to the
argumentative rounds and elusive requirements of
statistical validation.
Policymakers "must be allowed a reasonable opportunity
to experiment with solutions to admittedly serious
problems." Renton, 475 U.S. at 52, 106 S.Ct. 925
(quotation marks omitted). Legislative bodies have the
advantage both of commonsense practicality and
constituent accountability. And "appeal to common
sense," Alameda Books, 535 U.S. at 439, 122 S.Ct. 1728
(plurality), and "common experience," id. at 452, 122
S.Ct. 1728 (Kennedy, J., concurring in the judgment), are
what the Supreme Court has approved. We risk violence,
then, to democratic principles and to prudent and
innovative governance when we make the validity of
legislation tum on wars of competing studies. There
remains a place in the legislative process for the exercise
of simple reason and *749 sound judgment, just as there
remains a place in the judicial process for the exercise of
some restraint.
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These considerations are particularly salient where, as
here, lawmakers have sought a middle ground that
balances competing demands. Courts often are not
equipped to craft such compromises and must take special
care not to hamstring those who are. Where compromise
embodies invidious distinctions, special scrutiny is
demanded. But the distinction between beer and wine on
the one hand and distilled spirits on the other is anything
but invidious, and to strike down such classifications risks
pushing lawmakers away from compromise and toward
more polar postures.
It bears repeating that more severe policies, under which
alcohol is completely forbidden at establishments like
Paper-moon, have been repeatedly upheld in the face of
constitutional challenge. See Daytona Grand, 490 F.3d at
886 ("[A]ny artistic or communicative elements present in
such conduct are not of a kind whose content or
effectiveness 1s dependent upon being conveyed where
alcoholic beverages are served.") (quoting Grand Faloon
Tavern, Inc. v. Wicker, 670 F.2d 943, 948 (I Ith
Cir.1982)); Ben's Bar, 316 F.3d at 726 ("The First
Amendment does not entitle Ben's Bar, its dancers, or its
patrons, to have alcohol available during a 'presentation'
of nude or semi-nude dancing."). Were we to invalidate a
policy
restricting
only
distilled
spmts,
the
Commonwealth's response might well be to ban alcohol
at sexually oriented businesses outright. The First
Amendment does not demand that we distort the political
process in such a fashion.
None of this is to say that Virginia's policy is unassailable
or even right. But the primary means to challenge
iegisiative misconceptions is through the channels of
representative
government:
hearings,
speeches,
conversations, debates, the whole clamorous drama of
democracy that leads to the enactment of the given law. In
the First Amendment context, those affected by
restrictions designed to combat secondary effects may of
course demonstrate that the justification for a particular
restriction rests on "shoddy data or reasoning." Alameda
Books, 535 U.S. at 438, 122 S.Ct. 1728 (plurality). But to
invoke the power of the judiciary to set the policy aside,
such evidence must be sufficiently convincing to "prove[
] unsound" the government's justification for its policy.
See id. at 453, 122 S.Ct. 1728 (Kennedy, J., concurring in
the judgment). Here the evidence is not.

statutes as unconstitutionally vague and unconstitutionally
overbroad. As with its substantive First Amendment
claim, we find these objections to be without merit.

A.

. with
. Papermoon's vagueness challenge.
We begm
In assessing a vagueness challenge, a court must ask
whether the government's policy is "set out in terms that
the ordinary person exercising ordinary common sense
can sufficiently understand and comply with." Carandola
II, 470 F.3d at 1079 (citation omitted). \\'bile laws that
regulate expression are subjected to "stricter standards,"
Smith v. California, 361 U.S. 147, 151, 80 S.Ct. 215, 4
L.Ed.2d 205 (1959), "perfect clarity and precise guidance
have never been required even of regulations that restrict
expressive activity." Ward, 491 U.S. at 794, 109 S.Ct.
2746.
[14] [15]

61

Two different sections of the ABC Act prohibit mixed
beverages at establishments *750 like Papermoon. The
first requires that the ABC Board suspend the mixed
beverage license of any establishment hosting "what is
commonly called stripteasing, topless entertaining, and
the like, or which has employees who are not clad both
above and below the waist, or who uncommonly expose
the body." See Va.Code § 4.l-226(2)(i); see also id. §
4.1-223(3)(i). The second provides that a mixed beverage
licensee may not allow "any striptease act on the licedsed
premises" or "persons connected with the licensed
business to appear nude or partially nude." See id. §§
4.1-325(12), (13). Papennoon argues that the terms
"stripteasing" and "striptease," and the phrases "clad both
above and below the waist" and "partially nude" are
unconstitutionally vague because it is unclear how much
clothing has to be worn to satisfy their requirements.
[1

III.

We find this argument unpersuasive. As the district court
noted, "striptease" is defined straightforwardly as "a
burlesque act in which a performer removes clothing
piece by piece." Merriam-Webster's Collegiate
Dictionary 1166 (10th ed.1999); see also Barnes, 501
U.S. at 581, 111 S.Ct. 2456 (Souter, J., concurring in the
judgment) (describing a striptease as "a dancer's acts in
going from clothed to nude .. . integrated into the dance
and its expressive function."). The term is clearly one of
common usage and given the erotic fashion in which
clothes are removed, "a 'striptease' performance, we
think, speaks for itself." City of New Orleans v. Kiefer,
246 La. 305, 164 So.2d 336, 339 (1964).

Papermoon also challenges portions of the Virginia ABC

1171 1181 Nor do we think that in this context the term
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"partially nude" is vague. Nudity, as a matter of everyday
speech, refers to the absence of clothing, exposing those
parts of the body commonly denominated "private."
Partial nudity would thus refer to the partial exposure of
the private parts. Not surprisingly, that is precisely what
the ABC regulation governing mixed beverage licenses
provides, forbidding "less than a fully-opaque covering of
the genitals, pubic hair or buttocks, or any portion of the
breast below the top of the areola." 3 Va. Admin. Code§
5-50-l 40(B). This language tracks the definition of
"nudity" elsewhere in Virginia law. See Va.Code §
18.2-390(2); see also, e.g., Iowa Code § 709.21(2)(a);
Md.Code Ann., Crim. Law § l l-203(a)(6); Mass. Gen.
Laws ch. 272, § I 05(a); Mo.Rev.Stat. § 565.250(1); 18
Pa. Cons.Stat. § 7507.l(e); Utah Code Ann. §
76-5a-2(6); W. Va.Code § 61-8-28(a)(l); Wis. Stat. §
942.08(l)(a). The meaning of the phrase "clad both above
and below the waist" is similarly apparent: Papermoon's
dancers may not dance "topless" or "bottomless." Again,
the regulations make it clear that if mixed beverages are
to be served, g-strings, pasties, and other such fig leaves
will not do, as Papermoon itself well understands.
Quite frankly, Papermoon's vagueness challenge depends
on wishful thinking. It is clear what conduct the ABC
mixed beverage policy reaches-and that what it reaches
is what Papermoon's dancers do. The risk that dancers at
clubs like Papermoon will be "chilled" into donning more
clothing than the law requires is slim indeed.

B.
19

2

r21 1 Finally, we consider Papermoon's overbreadth
challenge. The overbreadth doctrine allows a party to
"challenge a statute on its face because it also threatens
others not before the court- those who desire to engage
in legally protected expression but who may refrain from
doing so rather than risk prosecution or undertake to have
the law declared partially invalid." *751 Bd. of Airport
Comm 'rs v. Jews for Jesus, Inc., 482 U.S. 569, 574, 107
S.Ct. 2568, 96 L.Ed.2d 500 ( 1987) (internal quotation
marks omitted). Accordingly, the overbreadth doctrine is
"strong medicine" to be applied "sparingly and only as a
last resort." Broadrick v. Oklahoma, 413 U.S. 601, 613,
93 S.Ct. 2908, 37 L.Ed.2d 830 (1973). A court properly
holds a law facially invalid on overbreadth grounds only
where its overbreadth is "substantial ... judged in relation
to the statute's plainly legitimate sweep." Id. at 615, 93
S.Ct. 2908.
1 1 1 o1

22

23

r 1 1 1 As discussed, Virginia's prohibition on mixed

beverages at venues like Papermoon is within the statutes'
WESTLAW

legitimate sweep. And cultural venues offering "matters
of serious literary, artistic, scientific, or political value"
are properly exempted. Va.Code § § 4.1-226(2), -325(C);
3 Va. Admin. Code § 5-50- 140(C). Papermoon stresses
that the overwhelming majority of establishments licensed
to sell mixed beverages in Virginia are not "adult
entertainment establishments" and still would not come
within the exception for cultural venues. But that is beside
the point since an ordinary bar is unlikely to have its
employees strip or otherwise have their breasts or
buttocks exposed (much less for expressive purposes).
And one that did allow such displays might plausibly be
linked to the secondary effects Virginia has targeted.
Perfection is not required to survive an overbreadth
challenge-a statute that shields "most protected activity"
is permissible. Carandola II, 470 F.3d at 1085. Here, we
see few, if any, likely applications of the policy that
would be forbidden by the Constitution.
Indeed, the matter should be b"eyond debate since the
exception for cultural venues Virginia adopted uses
word-for-word the same language that cured North
Carolina's over-breadth problem in Carandola II. See
Carandola II, 470 F.3d at 1083- 84. Papermoon attempts
to distinguish the case, arguing that the policy Carandola
addressed only prohibited outright nudity while Virginia's
additionally prohibits even the near-nudity of g-strings
and pasties where mixed beverages are served. We do not
see, however, how this additional requirement is likely to
inflict further collateral damage on protected expression.
The range of expressive activities dependent upon
exposing the buttocks or breasts pretty well coincides
with the range of those dependent on exposing the
genitals. And if, as Papermoon strenuously urges,
Carandola Il's conclusion that the statutes there at issue
were not overbroad depended on the mildness of the
restriction they imposed, then we must point out once
again that a policy merely forbidding mixed beverages
where erotic performances take place is likewise anything
but draconian.

IV.
Where governmental action is involved, a constitution
exists in part to prune extremes. Where intermediate
scrutiny is concerned, it is not wrong for moderation in
the political process to find a constitutional home. The
Commonwealth has demonstrated moderation in its
efforts to balance the expressive value in erotic dancing
with the unwanted encouragement of secondary effects.
That courts should not be turned into appellate
legislatures should go without saying, but it is particularly
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true where the political process has not sought to push the
constitutional envelope and where lawmakers have
responded conscientiously to prior opinions of this and
other courts. For the foregoing reasons, the judgment is

All Citations
612 F.3d 736

AFFIRMED.

Footnotes
Justice Kennedy's separate opinion in Alameda Books accepted the four-member plurality's holding on the evidentiary
standard that governs the secondary effects inquiry. See Alameda Books, 535 U.S. at 449, 122 S.Ct. 1728 (Kennedy,
J., concurring in the judgment) ("The plurality ... gives the correct answer" to the question "how much evidence is
required?"); see also Carandola I, 303 F.3d at 516.
2

Papermoon's reliance on Joelner v. Village of Washington Park, 508 F.3d 427 (7th Cir.2007), is accordingly misplaced.
The policy there at issue, "prospectively banning alcohol in strip clubs opened in the future," "was adopted to stifle
competition with current license holders," not to combat secondary effects, and was subjected to strict scrutiny. Id. at
429, 431, 433.

End of Document
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<FZoning and land use in general
Zoning and Planning
<FSexually-oriented businesses; nudity

598F.3d17
United States Court of Appeals,
Second Circuit.

Local governments may limit the location of
adult entertainment establishments in order to
prevent crime, protect the city's retail trade,
maintain property values, and generally protect
and preserve the quality of the city's
neighborhoods, commercial districts, and the
quality of urban life, but not to suppress the
expression of unpopular views; thus, if a zoning
ordinance serves a substantial governmental
interest and allows for reasonable alternative
of communication,
the
First
avenues
is
satisfied.
U.S.C.A.
Amendment
Const.Amend. I.

TJS OF NEW YORK, INC., a New York
Corporation, Plaintiff-Appellant,

v.
TOWN OF SMITHTOWN, a New York Municipal
Corporation, Defendant-Appellee.
No. 08-2789-cv.

I
Argued: June 4, 2009.

I
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Synopsis
Background:
Owner
of
adult
entertainment
establishment appealed from order of the United States
District Court for the Eastern District of New York,
Sandra J. Feuerstein, J., 2008 WL 2079044, denying its
request for a declaratory judgment and permanent
injunction barring enforcement of a zoning ordinance
limiting where such establishments could be located.

2 Cases that cite this headnote

[2]

Constitutional Law
ofother sites

~Availability

In assessing the adequacy of alternative sites left
open by a zoning ordinance regulating adult
entertainment establishments, courts must
consider the adequacy of alternatives available
at the time the ordinance is challenged on First
Amendment free speech grounds; this evaluation
should account for circumstances as they exist at
the time the court issues its judgment, or as
close as is practicable to that time in light of the
need for discovery and the presentation of
evidence, as managed by the district court.
U.S.C.A. Const.Amend. l.

Holdings: The Court of Appeals, Calabresi, Circuit
Judge, held that:
riJ in assessing the adequacy of alternative sites left open
by a zoning ordinance regulating adult entertainment
establishments, courts must consider the adequacy of
alternatives available at the time the ordinance is
challenged, and
[ZJ district court was not required to consider only sites
available to classes of businesses similar in physical
characteristics to an adult entertainment business.

2 Cases that cite this headnote

Vacated and remanded.
[3]

Constitutional Law
and land use in general

~Zoning

West Headnotes (9)
Ill

Constitutional Law
restrictions in general
Constitutional Law

~Geographic

WEST LAW

The First Amendment does not allow courts to
ignore post-enactment, extralegal changes and
the impact they have on the sufficiency of
alternative avenues of communication when
reviewing free speech challenge to zoning
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irrelevant in action challenging ordinance on
First Amendment free speech grounds; if sites
are part of the commercial market generally,
they are available even if they are not
commercially viable for adult business
specifically. U.S.C.A. Const.Amend. 1.

ordinance regulating adult entertainment
establishments. U.S.C.A. Const.Amend. 1.
Cases that cite this headnote

[4]

3 Cases that cite this headnote

Constitutional Law
~Availability of other sites
The need for a site to be developed before an
adult entertainment business can relocate does
not render the site unsuitable, in assessing
adequacy of alternative sites left open by a
zoning ordinance regulating adult entertainment
establishments in action challenging the
ordinance on First Amendment free speech
grounds. U.S.C.A. Const.Amend. 1.

171

In determining whether alternative sites were
available for adult entertainment business to
relocate in action challenging zoning ordinance
regulating such businesses on First Amendment
free speech grounds, district court was not
required to consider only sites available to
classes of businesses similar in physical
characteristics to an adult entertainment
business, and exciude from consideration any
site that was best suited for a "big box"
enterprise. U.S.C.A. Const.Amend. 1.

Cases that cite this headnote

(SI

Constitutional Law
· Availability of other sites
Where the physical features of a site or the
manner in which it has been developed are
totally
incompatible with any average
commercial business, or the site lacks the basic
infrastructure that is a precondition to privale
development, it should not be considered part of
the relevant real estate market for purposes of
determining availability in action challenging
ordinance regulating adult entertainment
establishments on First Amendment free speech
grounds. U.S.C.A. Const.Amend. 1.

4 Cases that cite this headnote

(8]

Possibility that sites will be unprofitable or
commercially unviable for adult businesses, or
even for nonadult businesses that are similar in
size, is not relevant to the availability inquiry in
determining
whether
zoning
ordinance
regulating adult entertainment establishments
violates
First Amendment free
speech
protections. U.S.C.A. Const.Amend. 1.

Constitutional Law
Availability of other sites
Whether or not alternative sites left open by a
zoning ordinance regulating adult entertainment
establishments fit the specific needs of adult
businesses, or any other precise type of
commercial enterprise, 1s constitutionally

----WEST LAW

Constitutional Law
of other sites

~Availability

Cases that cite this headnote

(6]

Constitutional Law
of other sites
Zoning and Planning
~Sexually-oriented businesses; nudity
r~A vailability

2 Cases that cite this headnote

(9]

Constitutional Law
of other sites

~Availability
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In determining whether zoning ordinance
regulating adult entertainment establishments
violates First Amendment free speech
protections, obstacles such as the possibility of
making due with less space than one desired, or
having to purchase a larger lot than one needs,
do not render property unavailable for the
purpose of constitutional analysis. U.S.C.A.
Const.Amend. 1.

the ordinance is challenged. We therefore vacate and
remand for further proceedings. We reject, however,
TJS's argument that the District Court applied legally
erroneous standards in determining whether a site was
available for adult entertainment establishments, and we
emphasize that nothing in our decision alters the fact that
municipalities have broad constitutional power to limit
adult entertainment uses.

I. Facts

Cases that cite this headnote

Attorneys and Law Firms
*18 Richard L. Wilson (Howard E. Greenberg, on the
brief) Smithtown, N.Y., for Plaintiff-Appellant.

Kenneth
M.
Seidell,
Defendant-Appellee.

Smithtown,

N.Y.,

for

Before WINTER, CALABRESI, and SACK, Circuit
Judges.
Opinion
CALABRESI, Circuit Judge:
This case requires us to resolve an interesting and
surprisingly unanswered question of First Amendment
law: whether the *19 constitutionality of a zoning
ordinance should only be evaluated with regard to the
"alternative avenues of communication" it leaves open at
the time it is passed, or also those it leaves open at the
time it is challenged. Plaintiff-Appellant TJS of New
York, Inc. ("TJS") brought a First Amendment challenge
to a zoning ordinance enacted by Defendant-Appellee
Town of Smithtown, seeking an injunction and
declaratory judgment to the effect that the ordinance did
not give TJS adequate alternative sites on which to locate
its adult entertainment business. The United States
District Court for the Eastern District of New York
(Feuerstein, J) denied the request for declaratory
judgment and a permanent injunction, upholding the
ordinance on the ground that adequate alternative sites
existed at the time the ordinance was passed. See TJS of
New York, Inc. v. Town of Smithtown, No. 03-CV-4407,
2008 WL 2079044 (E.D.N.Y. May 13, 2008) ("TJS ").
We hold that the First Amendment requires courts to
consider the adequacy of alternative sites available when
WESTLAW

In 1994, Smithtown enacted a zoning ordinance limiting
any new "adult entertainment" uses' to three kinds of
zoning districts: shopping center business ("SCB"), light
industry ("LI") and heavy industrial ("HI"). The same
ordinance created an amortization schedule providing that
any existing adult entertainment uses located in zones
other than SCB, LI, and HI would become nonconforming
uses after January 1, 1998. In addition to these general
zoning restrictions, the ordinance also required that adult
entertainment uses be located at least 500 feet from each
other and from any "residence district, park, playground,
school, church or similar place of public assembly."
Chapter 322-30.2.
490 West Jericho Turnpike in Smithtown has been in use
as an adult entertainment site since 1979, under various
owners. It is located less than 500 feet from three
different parks, and it is also located in a neighborhood
business ("NB") zone. Accordingly, it became a
nonconforming use under the 1994 ordinance.
At the time the ordinance was passed, the adult
entertainment site at 490 West Jericho Turnpike was
owned by 490 Habitat, Inc. ("Habitat"). In July 1999,
Habitat filed a lawsuit challenging the Town's zoning
ordinance, arguing, inter alia, that the ordinance violated
the First Amendment because it did not provide a
reasonable number of locations for new adult
entertainment businesses to open and operate in
Smithtown. As the case proceeded to trial, the District
Court ordered the Town to compile a list of alternative
locations at which an adult entertainment use could to be
located. The Town did so, coming up with 35 sites.
*20 On May 30, 2000, while Habitat's challenge was
pending, Smithtown amended the relevant code by
requiring the 500-foot minimum spacing to be measured
building-to-building rather than property line-to-property
line, and by removing a special exception requirement
that Habitat had argued was an unconstitutional prior
restraint. Soon afterward, Habitat and the Town ended
their litigation pursuant to a stipulation in which Habitat
agreed to make a "diligent good faith effort" to relocate,
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but was permitted to continue operating at 490 West
Jericho Turnpike until September 1, 2003.
In 2002, however, Habitat sold the site to TJS, which used
it as an adult entertainment establishment called "The
Oasis." In June 2003, the Town moved for an order of
closure, and TJS responded by seeking a declaratory
judgment and permanent injunction against enforcement
of the ordinance. The case proceeded to a six-day bench
trial before Judge Feuerstein in the United States District
Court for the Eastern District of New York. At trial,
experts testified for both the Town and TJS as to whether
the ordinance preserved adequate alternative locations for
adult entertainment uses, as required by the First
Amendment.
In addition to disputing whether certain sites were in fact
"available," the parties disagreed strongly about what
time period was relevant to the inquiry. The Town argued
that the only relevant question was whether adequate
alternative locations existed at the time the ordinance was
passed. TJS, however, argued that the constitutionality of
the ordinance should be evaluated with regard to the
adequacy of alternative sites available at the time the
complaint was filed.' The District Court concluded that
TJS was "incorrect. It is a municipality's burden to pass a
constitutional ordinance which, in order to be
constitutional, must provide sufficient alternative avenues
of expression on the date of enactment." TJS, 2008 WL
2079044, at *6 (emphasis added). The court then
proceeded to evaluate the sites available on that date,
found them to be adequate,' and denied TJS's request for
a declaratory judgment and permanent injunction. Id. at
*20. T.TS timely appealed.

II. Adult Entertainment, Zoning, and the First
Amendment

Over the past few decades, adult entertainment
establishments have played a disproportionately
prominent role in First Amendment doctrine. Adult
entertainment, unlike obscenity, see generally Roth *21 v.
United States, 354 U.S. 476, 77 S.Ct. 1304, 1 L.Ed.2d
1498 (1957), has been held by the Supreme Court to be
protected by the First Amendment. And yet the High
Court has often treated adult entertainment establishments
and the activities they support as different from "core"
First Amendment speech. Most notably, the Court has
upheld adult entertainment zoning restrictions that would
almost certainly be unconstitutional if applied to pure
political speech. See Stone et al., The First Amendment
243 (3d ed. 2008) ("Presumably, the Court would not
uphold a law restricting the location of theaters that show
racist or anti-war films.").
WE'STLAW

The differential treatment of adult entertainment
establishments goes back at least as far as Young v.
American Mini Theatres, Inc., 427 U.S. 50, 96 S.Ct. 2440,
49 L.Ed.2d 310 (1976), in which the Supreme Court
upheld zoning ordinances providing that adult theaters
could not be located within 1,000 feet of any two other
"regulated uses," nor within 500 feet of a residential area.
The Court concluded that "[t]he city's interest in planning
and regulating the use of property for commercial
purposes is clearly adequate to support that kind of
[minimum spacing] restriction applicable to all theaters
within the city limits." Id. at 62--63, 96 S.Ct. 2440. The
Court therefore held that "apart from the fact that the
ordinances treat adult theaters differently from other
theaters and the fact that the classification is predicated on
the content of material shown in the respective theaters,
the regulation of the place where such films may be
exhibited does not offend the First Amendment." Id. at
.
63, 96 S.Ct. 2440.
111

A decade later, in a case whose resolution the Court
said was "largely dictated by" Young, the Court held that
the First Amendment permits municipal governments to
use zoning laws as a means of addressing the "secondary
effects" of adult establishments. City of Rentun v.
Playtime Theatres, Inc., 475 U.S. 41, 46, 47--48, 106 S.Ct.
925, 89 L.Ed.2d 29 (1986). Under Renton, local
governments may limit the location of adult entertainment
establishments in order "to prevent crime, protect the
city's retail trade, maintain property values, and generally
protect and preserve the quality of the city's
neighborhoods, commercial districts, and the quality of
urban life, [hut] not to suppress the expression of
unpopular views." id. at 48, 106 S.Ct. 925 (alterations and
internal quotation marks omitted). Thus, if a zoning
ordinance serves "a substantial governmental interest and
allows for reasonable alternative avenues of
communication," the First Amendment is satisfied. Id. at
50, 106 S.Ct. 925 (emphasis added). It is the latter prong
of this test with which we are concerned here.
The over-arching legal question in the present case, as in
many First Amendment zoning challenges, is whether the
challenged zoning ordinance preserves "reasonable
alternative avenues of communication" for adult-oriented
businesses. See Buzzetti v. City of New York, 140 F.3d
134, 140--41 (2d Cir.1998) (citing Renton, 475 U.S. at
53-54, 106 S.Ct. 925). In the context of adult
entertainment cases, we have held that the reasonableness
inquiry requires an assessment of available other
locations, Hickerson v. City of New York, 146 F.3d 99,
l 07---08 (2d Cir.1998), and whether these alternatives
afford a reasonable opportunity to locate and operate such
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a business, Buzzetti, 140 F.3d at 140-41. See also Isbell v.
City of San Diego, 258 F.3d 1108, 1112 (9th Cir.2001)
("To decide whether constitutionally sufficient
alternatives exist, [a court should] first ... determine how
many sites are available and then determine whether that
number is sufficient to afford adult establishments *22 a
reasonable opportunity to locate." (internal citations
omitted)): In approaching these inquiries, we look also to
the time, place, and manner cases, from which the adult
zoning cases descend, and to which they bear a strong
family resemblance. See Young, 427 U.S. at 63 & n. 18,
96 S.Ct. 2440 (holding that regulating the location of
adult films does not violate the First Amendment, and
citing as support the proposition that "[r]easonable
regulations of the time, place, and manner of protected
speech, where those regulations are necessary to further
significant governmental interests, are permitted by the
First Amendment"). Although the two inquiries are not
equivalent-most importantly, it is by no means clear
whether or how the content-neutrality requirement that is
central in time, place, and manner cases applies in adult
entertainment zoning cases5-there are important
similarities. This is so because, as with time, place, and
manner restrictions, the underlying question in adult
zoning cases is whether the challenged restriction leaves
open adequate alternative avenues of communication.

III. The Proper Time-Frame for Evaluating Adequacy
The primary question we face here is which set of
alternatives must we evaluate: those available at the time
an ordinance is passed, or those available at the time it is
challenged? We hold that, in assessing the adequacy of
alternative sites left open by a zoning ordinance, courts
must consider the adequacy of alternatives available at the
time the ordinance is challenged. *23 This evaluation
should account for circumstances as they exist at the time
the court issues its judgment, or as close as is practicable
to that time in light of the need for discovery and the
presentation of evidence, as managed by the district court.
1z1

3

1 1 We

reach this conclusion because we believe that the
First Amendment does not allow courts to ignore
post-enactment, extralegal changes and the impact they
have on the sufficiency of alternative avenues of
communication. The alternatives available when a statute
is passed can disappear, thus decreasing the adequacy of
alternative sites actually available to would-be speakers.
See Topanga Press, Inc. v. City of Los Angeles, 989 F.2d
1524, 1532 (9th Cir.1993) ("Land under the ocean,
airstrips of international airports, [etc.] ... are not
relocation sites likely to ever become available to the
Adult Businesses, or indeed to any commercial
business."). Conversely, if a municipality opens up new
WESTLAW

land to development, the availability of alternative sites
might very well increase, and thereby expand speakers'
options, thus rendering constitutional zoning ordinances
previously enacted. And even something as simple as
growth in a community's population may be relevant to
the adequacy of available sites. See David Vincent, Inc. v.
Broward County, Fla., 200 F.3d 1325, 1336 (1 lth
Cir.2000) (suggesting that a "community's population and
size" be considered among the factors relevant to the
inquiry). Our holding requires no more than that the First
Amendment inquiry be attuned to these realities.°
While our holding is not specifically established by
existing caselaw addressing either adult entertainment
zoning or time, place, and manner restrictions, we
conclude that it is fully grounded in the approaches taken
by the Supreme Court in Young, Renton, and their
progeny. These cases focus on the practical and
continuing impact of zoning regulations on adult
entertainment uses as applif!d, rather than on their facial
constitutionality when passed. In Renton, for example, the
Supreme Court specifically noted that no adult uses
existed in the city at the time the ordinance was passed.
475 U.S. at 44, 106 S.Ct. 925. A year later, however, the
plaintiffs acquired two theaters and intended to use them
to show adult films. Id. at 45, 106 S.Ct. 925. If the only
question had been whether the challenged ordinance
permitted adequate alternatives at the time it was passed,
Renton would have virtually been a "non-case"-because
there were no adult establishments in existence when the
ordinance was passed, the ordinance could not have
unconstitutionally limited them as of that time. The Court,
of course, did not take this easy route, but rather evaluated
the availability of alternatives at some date subsequent to
enactment (precisely which date is unclear from the
opinion). In doing so, the Court explained that "the First
Amendment requires only that Renton refrain from
effectively denying respondents a reasonable opportunity
to open and operate an adult theater within the city." Id. at
54, 106 S.Ct. 925 (emphasis added); see also Boss
Capital, Inc. v. City of Casselberry, 187 F.3d 1251, 1254
(11th Cir. l 999) (holding that, in evaluating adequacy,
courts may consider the community's population and size,
the acreage available to adult businesses as a percentage
of the overall size, the location of available sites, the
number of adult businesses already in existence, and "the
number of adult entertainment *24 establishments
wanting to operate in [the community]" in the future),
abrogated on other grounds by City of Littleton, Colo. v.
Z.J Gifts D-4, l.l.C., 541 U.S. 774, 124 S.Ct. 2219, 159
L.Ed.2d 84 (2004). Such an inquiry would not make sense
unless "future" impact-in so far as it required courts to
consider the effect of the ordinance on adult businesses
that have opened or might open after the ordinance was
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enacted-is constitutionally relevant. Moreover, the
Renton Court repeatedly phrased its inquiry in the present
tense, thereby suggesting that it considered the significant
time to be that of the challenge, not of the law's passage:
"The appropriate inquiry in this case, then, is whether the
Renton ordinance is designed to serve a substantial
governmental interest and allows for reasonable
alternative avenues of communication." Id. at 50, l 06
S.Ct. 925 (emphasis added); see also id. at 53, 106 S.Ct.
925 (same); id. at 54, 106 S.Ct. 925 ("[W]e have
cautioned against the enactment of zoning regulations that
have the effect of suppressing, or greatly restricting
access to, lawful speech, .... " (internal quotation marks
omitted)).
We recognize, however, that not all courts have read
Renton in this way, and that our holding appears to
conflict with that of at least one other court-the United
States District Court for the District of Maryland, on
whose decision the District Court in this case relied. In
Bigg Wolf Discount Video Movie Sales, Inc. v.
Montgomery County, Md., 256 F.Supp.2d 385
(D.Md.2003), the Maryland court concluded that
"[a]lthough many courts have not explicitly said so, most
have logically analyzed the number of available sites in
relation to the number of adult businesses that would need
to relocate at the time the ordinance was passed." Id. at
397. And language in a case from the United States Court
of Appeals for the Eleventh Circuit suggests a similar
approach. In Daytona Grand, Inc. v. City of Daytona
Beach, Fla., 490 F.3d 860 (1 lth Cir.2007), the court
stated that "[a] new zoning regime must leave adult
businesses with a 'reasonable opportunity to relocate,'
and 'the number of sites available for adult businesses
under the new zoning regime must be greater than or
equal to the number of adult businesses in existence at the
time the new zoning regime takes effect.' " Id. at 870
(quoting Fly Fish, Inc. v. City of Cocoa Beach, 337 F.3d
1301, 1310-11 (11th Cir.2003)).
We believe that these cases hold no more than that courts
should in the ordinary course consider the adequacy of
alternative sites available when an ordinance was passed.
To the extent that these cases suggest that courts should
only consider the adequacy of alternatives existing at the
time of an ordinance's passage, we disagree. The
adequacy of sites left available by an ordinance at the
time of its passage may be relevant to its constitutionality,
and nothing in our opinion today should be read as
holding to the contrary. (That issue is not before us.) But
whether or not it is constitutionally necessary in some
circumstances for an ordinance to preserve adequate
alternatives at the time of passage, it is not
constitutionally sufficient.
WES'fLAW

In addition to relying on the above-mentioned Maryland
and Eleventh Circuit cases, the District Court stated that
our Circuit "has implicitly found that the appropriate date
for assessment of proposed alternative avenues of
communication is the date of enactment." TJS, 2008 WL
2079044, at *7. We disagree. The District Court based its
conclusion on our favorable citation, in Hickerson, 146
F.3d 99, to (a) Town of Islip v. Caviglia, 73 N.Y.2d 544,
542 N.Y.S.2d 139, 540 N.E.2d 215 (1989), which in tum
noted that there was ample space available for adult uses
after the *25 rezoning and that there was no evidence that
the number or accessibility of adult bookstores would be
diminished, and to (b) Stringfellow 's of New York, Ltd. v.
City of New York, 91N.Y.2d382, 671N.Y.S.2d406, 694
N.E.2d 407 (1998), in which the City was required to
show sufficient "alternative receptor sites" to which
existing adult uses could relocate. The lower court also
pointed out that in Buzzetti, 140 F.3d 134, we "upheld an
adult entertainment zoning ordinance, which permitted
the existing adult entertainment establishments to
continue operations but did not require that future adult
entertainment establishments would be entitled to open at
new locations." TJS, 2008 WL 2079044, at *8.
All that is so. But, of course, none of these cases limits us
to considering only the adequacy of alternative sites
available at the time an ordinance is passed. The
statement in Caviglia (which we approvingly cited in
Hickerson ) that the rezoning preserved ample space for
adult bookstores and did not lessen their number or
accessibility does not imply, much less hold, that a statute
must only provide ample alternatives at the time it is
passed. Moreover, Hickerson specifically did not address
the merits of the petitioners' First Amendment claims.
Hickerson, 146 F.3d at 103 ("The only question before us
is whether the New York courts' rejection of plaintiffs'
state constitutional claims forecloses plaintiffs from
relitigating, in the form of a First Amendment claim in
federal court, the same issues that were resolved against
them in state court.") (emphasis added). But even if we
were to read the cited language as being a holding, it
would not support the District Court's time-of-enactment
approach. Indeed, the most natural reading of the phrase
"after the rezoning" would encompass all time periods
after the rezoning, not just the date of passage itself.
Similarly, in Buzzetti we stated that "there can be no
doubt on this record that the Zoning Amendment allows
for reasonable alternative avenues of communication."
140 F.3d at 140 (internal quotation marks omitted). In
support of this conclusion, we cited the district court's
finding that "[e]leven percent of New York City's total
land area remains as permissible locations for adult
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establishments to operate" and concluded:
[T]he Zoning Amendment allows
for the operation of approximately
500 adult establishments in New
York City in comparison to the
approximately
177
adult
establishments currently operating
in the city; accordingly, the
Amendment permits all of the
City's existing adult establishments
to continue to operate in the City,
either at their current sites or at
new locations.
140 F.3d at 141 (alterations and internal quotation marks
omitted). Thus, if anything, the present tense language of
Buzzetti-"currently operating"; "existing"; "continue to
operate"; "new locations"- like that of Renton, suggests a
focus on the present application of the ordinance, not its
constitutionality at the time of passage. 7
The District Court also cited the Ninth Circuit's opinion
in Topanga Press Inc. v. City of Los Angeles, 989 F.2d
1524 (9th Cir. l 993), which the District Court described as
holding that "the number of sites available must merely
be greater than or equal to the number of adult
entertainment businesses in existence at the effective date
of the ordinance." *26 TJS, 2008 WL 2079044, at* 7. We
do not so read that opinion. To be sure, the Ninth Circuit
affirmed the district court's issuance of a preliminary
injunction against the ordinance in part on the basis that
the number of sites available under the ordinance would
not likely accommodate all of the then-operating adult
entertainment businesses. Topanga, 989 F.2d at 1532- 33.
But the language of Topanga-which considered the
alternatives available to adult businesses that are "now in
operation"-is fully consistent with the approach we take
here, which, as we have emphasized, may well permit
courts also to consider an ordinance's constitutionally at
the time it is passed. Because Topanga found that the
challenged ordinance did not provide adequate
alternatives at the time it was passed, the court did not
find it necessary to consider whether it also failed to
provide adequate alternatives at some later date. The fact
that the Topanga court chose not to make the latter
inquiry, however, in no way means that its decision
precluded such an inquiry.
In arguing that adequacy should be measured exclusively
at the time of the ordinance's enactment, the Town's
primary concern seems to be that the rule we endorse here
will permit adult entertainment businesses repeatedly to
challenge the constitutionality of the same ordinance. In
WEST LAW

this regard, the Town emphasizes, and the District Court
noted, that "the Town of Smithtown passed the original
ordinance in 1994 and amended it in 2000, and presented
a list of alternative sites in 1999 to [TJS's] predecessor."
TJS, 2008 WL 2079044, at *8. TJS, however, "did not
commence this suit until 2004, upon commencement by
the Town of a closure action in State court," and in any
event TJS "was aware of the nature of the restrictions
upon an adult entertainment establishment when he
purchased and opened the business." Id. And, the District
Court concluded, "to ignore the history of the site
between the 1994 enactment of the original ordinance and
2003 would reward recalcitrance on [TJS's] part" because
it "would still fail to explain [TJS's] failure to raise
specific legitimate objections to the proposed sites over
the past five (5) years." Id. We, of course, have no
problem with the proposition that the history of 490 West
Jericho Turnpike should not be "ignore[d]." Giving due
regard to that history, however, does not alter the basic
inquiry as to whether the challenged ordinance provides
adequate alternative sites.
Moreover, although the rule we endorse today might in
some circumstances open ordinances up to more than one
attack, it would only do so if there were significant
changes in the surrounding community. And the burden
of pleading and proving such charges with particularity
could well be put on the plaintiff. See Bell Atlantic Corp.
v. Twombly, 550 U.S. 544, 127 S.Ct. 1955, 167 L.Ed.2d
929 (2007). Furthermore, the implications of the reverse
rule would be constitutionally troubling. If the only
relevant question were whether an ordinance provided
adequate alternatives on the day of its passage, any law
that did so would thereafter be immune from First
Amendment challenge. And speech that the Supreme
Court has held to be protected by that Amendment would
be silenced. Conversely, a strict time-of-passage rule
might arguably make it impossible for a city to save a
constitutionally deficient ordinance: post-enactment
remedial measures taken by a city to make alternative
sites more available (such as opening new land to
development) would, in theory, seem to be just as
constitutionally irrelevant as developments limiting the
availability of such alternatives. Our holding avoids these
perverse results.

IV. Relevant Considerations for Evaluating
Availability

In addition to challenging the date of inquiry used by the
District Court, TJS *27 objects to the legal standards
employed by the District Court to evaluate the adequacy
of potential alternative sites. Specifically, TJS contends
that the District Court applied legally erroneous standards
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in deciding whether sites identified by the Town of
Smithtown were "available," and that the Court
improperly prohibited testimony by TJS's expert witness
intended to address the question of availability.
We will not review particular evidentiary rulings that
were made by the District Court in the course of a trial
whose result we are vacating. We also express no opinion
as to the ultimate merits of this case and the question of
whether adequate alternative locations for adult
businesses exist in Smithtown. This question turns on a
fact-specific inquiry that the District Court will undertake
on remand. We do, however, deem it appropriate to
address TJS's more general challenge to the standards
employed by the District Court to determine whether
certain sites are available. This issue has already been
briefed by both parties and argued to this Court, and it is
almost certain to recur in this case. Our review of the
Oistrict Court's legal conclusions is de nova. See Am.
Booksellers Found. v. Dean, 342 F.3d 96, 100 (2d
Cir.2003); see also David Vincent, 200 F.3d at 1333
(explaining that while a district court's calculation of the
number of sites available for adult business under a
zoning law is a factual finding reviewed for clear error, a
court's "methodology in making that calculation" is a
question oflaw).
The Supreme Court has not precisely delineated the
relevant factors for determining whether potential
relocation sites are reasonably available, but it has
identified certain factors as categorically irrelevant. In
Renton, the Court concluded that the 520 acres that the
city left open for use by adult theater sites constituted
reasonable alternative avenues of communication. 475
U.S. at 53, l 06 S.Ct. 925. Those 520 acres consisted of
"ample, accessible real estate, including acreage in all
stages of development from raw land to developed,
industrial, warehouse, office, and shopping space that is
criss-crossed by freeways, highways, and roads." Id.
(alterations and internal quotation marks omitted).
Reversing the Court of Appeals, the Supreme Court
rejected the argument that much of this land was not
"truly available" because sites were "already occupied by
existing businesses," not "currently for sale or lease" or
otherwise not "commercially viable." Id. at 53-54, 106
S.Ct. 925 (internal quotation marks omitted). In doing so,
the Court made it clear that whether the acquisition and
use of land might be unprofitable or commercially
impracticable was not relevant to its concept of
availability. See id. at 54, I 06 S.Ct. 925 ("[W]e have
never suggested that the First Amendment compels the
Government to ensure that adult theaters, or any other
kinds of speech-related businesses for that matter, will be
able to obtain sites at bargain prices.").
WES fl.AW

Following Renton, federal courts have based the
availability inquiry on whether proposed sites are
physically and legally available, and whether they are part
of an actual commercial real estate market in the
municipality. See Hickerson, 146 F.3d at 106-07 (quoting
Stringfellow 's, 671 N. Y .S.2d 406, 694 N .E.2d at 417).
Several factual considerations underlie the question of
whether sites are part of an actual real estate market. One
factor is the "the pragmatic likelihood of [sites] ever
actually becoming available," id. at 106, 671 N.Y.S.2d
406, 694 N.E.2d 407, to a generic commercial enterprise.
Though Renton does not require relocation sites to be
actually-as opposed to potentially-available, "the
requirement of potentiality connotes genuine possibility."
Topanga, 989 F.2d at 1531. Other significant factors *28
relating to sites' physical characteristics include their
"accessibility to the general public, the surrounding
infrastructure, ... and ... whether the sites are suitable for
some generic commercial enterprise." Hickerson. 146
F.3d at 106 (internal quotations omitted).
141 15 ! 16 1 Sites that meet these criteria can qualify as

available, even if they are in industrial or manufacturing
zones. See Tallis, Inc. v. County of San Diego, 505 F.3d
935, 941 (9th Cir.2007). Additionally, the need for a site
to be developed before an adult entertainment business
can relocate does not render the site unsuitable. See David
Vincent, 200 F.3d at 1334. This does not mean that any
site that is legally available under a municipality's zoning
laws is necessarily suitable simply because the possibility
of development or alteration theoretically exists. Where
the physical features of a site or the manner in which it
has been developed are "totally incompatible with any
average commercial business," Topanga, 989 F.2d at
1532, or the site lacks the basic infrastructure that is a
precondition to private development, it should not be
considered part of the relevant real estate market for
purposes of determining availability. See Woodall v. City
of El Paso, 49 F.3d 1120, 1124 (5th Cir.1995) ("[I]n
determining whether there are sufficient sites available,
the finder of fact may exclude land under the ocean,
airstrips of international airports, sports stadiums, areas
not readily accessible to the public, areas developed in a
manner unsuitable for any generic commercial business,
areas lacking in proper infrastructure, and so on."). On the
other hand, it is clear under Renton that whether or not
sites fit the specific needs of adult businesses-or any
other precise type of commercial enterprise-is
constitutionally irrelevant. See Renton, 475 U.S. at 54,
106 S.Ct. 925; Topanga, 989 F.2d at 1531 ("[W]hen a
relocation site suits some generic commercial enterprise,
although not every particular enterprise, it ... may be said
to be part of the real estate market."). If sites are part of
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the commercial market generally, they are available even
if they are not commercially viable for adult business
specifically. See Isbell, 258 F.3d at 1113.

than one desired," or "having to purchase a larger lot than
one needs," do not render property unavailable for the
purpose of constitutional analysis. Id. at 1335. Alternative
sites need only be available, not attractive.

7

1 1 TJS

does not object to this formulation for determining
availability, but rather argues that the category "some
generic commercial enterprise" includes only classes of
businesses similar in physical characteristics to an adult
entertainment business, such as "CVS Pharmacy,
Wendy's and Blockbuster Video." Appellant's Br. at
16-17. Therefore, TJS contends, a fact-finder must
exclude from consideration any site that is best suited for
a "big box" enterprise, such as sites that are part of a large
or expensive tract of land or sites zoned for industrial or
warehouse usage as well as for general commercial
enterprises. For example, TJS argued to the District Court
that a six and three-tenths acre site (Site 17) occupied by
an automobile dealership was not available because it was
"too large ... too expensive ... and not pragmatic" for TJS.
TJS, 2008 WL 2079044, at * 15. TJS advanced similar
objections to other sites.• The District *29 Court rejected
TJS's argument, reasoning that a site is not unsuitable
simply because it is better suited for some other
commercial or industrial use. See id. at *3 & n. 1. The
District Court therefore considered these sites available
for the purpose of assessing adequacy.
1s1 191

We find that the District Court articulated and
applied the correct standard for availability. TJS's
objections to the physical size of sites and to the nature of
the businesses currently operating at certain sites
ultimately reduce to complaints about economic impact
and commercial viability. Even if we granted that certain
identified sites were better suited to large businesses, like
automobile dealerships, than they were to small retail
stores, it would not follow that these sites would not be
part of a general commercial real estate market. It would
mean only, and quite unremarkably, that there are sites
that would be more profitable locations for some
commercial businesses than for others. As we have
explained, the possibility that sites will be unprofitable or
commercially unviable for adult businesses like TJS--or
even for nonadult businesses that are similar in size-is
not relevant to the availability inquiry. "The ideal lot [for
a particular type of business] is often not to be found."
David Vincent, 200 F.3d at 1334. An adult entertainment
establishment must compete for commercial real estate
like any other market participant. And, like for other
market participants, the physical size or nature of the
business may affect the availability of commercially
viable sites or the willingness of property owners to sell
or lease to them. There are, in short, inevitable
impediments to a business's relocation. But obstacles
such as the possibility of "making due with less space
WESTLAW

Essentially, TJS attempts to avoid the logic of Renton and
the "prohibition against consideration of economic
impact," Topanga, 989 F.2d at 1529, by asking us to
subdivide the real estate market. TJS does not dispute that
sites that are not viable for adult entertainment businesses
may still be available. Rather, as outlined above, it argues
that the test for whether a site is part of an actual market
depends on whether the site is suitable for businesses that
share similar characteristics to adult entertainment
businesses. We find no support for such an approach, and
we decline to adopt it. Indeed, courts have repeatedly
insisted that sites are part of an actual real estate market if
they are potentially suitable for commercial enterprises
generally, not for a particular subset of commercial
enterprises. See, e.g., Z.J. Gifts· D- 4, L.L. C. v. City of
Littleton, 311 F.3d 1220, 1240 (10th Cir.2002) (refusing
to exclude categorically warehouses and other large-scale
manufacturing uses from the availability calculation
because, under Renton, "industrial, warehouse, office, and
shopping space[s]" were included in the list of"divers[e]"
properties available for adult businesses) (emphasis
omitted), rev'd on other grounds, 541 U.S. 774, 124 S.Ct.
2219, 159 L.Ed.2d 84 (2004); Isbell, 258 F.3d at 1113
(rejecting argument by adult business that parcels
occupied by car dealerships or plumbing supply outlets
were not part of the relevant business real estate market
because the parcels were not economically suitable, and
indicating that " 'it is not relevant whether a ... site will
*30 result in lost profits, higher overhead costs, or even
prove to be commercially infeasible for an adult business'
"(quoting Topanga, 989 F.2d at 1531)). That some sites
are simply bigger than TJS desires and more expensive
than it wishes does not render them unsuitable for some
generic purpose or remove them from the general real
estate market.
We are unconvinced by TJS's admonition that adult
entertainment businesses "will cease to exist" if local
governments are allowed to recognize large lot sizes as
available alternatives for relocation. See App. Br. at 16.
Even leaving aside the legal irrelevance of commercial
viability concerns under Renton, TJS's contention that
smaller commercial enterprises cannot possibly locate on
larger lots is speculative. TJS ignores, for instance, the
District Court's findings that certain large sites could be
subdivided, and that current property owners could sublet
portions of their property to smaller businesses. See TJS,
2008 WL 2079044, at * 15, 17- 18; see also MJ Entm 't
Enters., Inc. v. City of Mount Vernon, N. Y., 328
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F.Supp.2d 480, 484 (S.D.N.Y.2004) (recognizing that
sites that are currently in use are available despite the fact
that the sites "would have to be acquired or leased, and
even subdivided"). Of course, it is possible that other
businesses may not wish to locate next to an adult
entertainment business like TJS or to sublease to one. But
"the First Amendment is not concerned with restraints
that are not imposed by the government itself.. .. It is of no
import under Renton that the real estate market may be
tight ... or that property owners may be reluctant to sell to
an adult venue." David Vincent, 200 F.3d at 1335.
In endorsing the District Court's legal standards for the
evaluation of availability, we do not ourselves now find
that particular sites are or are not available. Because the
District Court did not measure adequacy at the time the
ordinance was challenged, we decline to speculate as to
whether sites potentially available at that time provided
sufficient alternatives. On remand, the District Court will
determine whether there are currently adequate
alternatives for relocation in Smithtown. See supra page
20 n. 2, 9. We hold only that TJS's challenge to the
District Court's legal standard for determining

availability-and more specifically its challenge to the
District Court's definition of "generic commercial
enterprise"-lacks merit.

V. Conclusion
While we find no flaw in the standards employed by the
District Court to determine whether alternative sites
proffered by a municipality are available, we conclude
that the constitutionality of a zoning ordinance must be
evaluated according to the alternative sites it leaves open
at the time it is challenged, and not only at the time it is
passed. We therefore VACATE the District Court's
decision and REMAND for further proceedings consistent
with this opinion.

All Citations
598 F.3d 17

Footnotes
Chapter 322-3 of the Town's zoning code identifies "adult entertainment" as:
A public or private establishment which presents topless dancers, strippers, male or female impersonators, exotic
dancers or other similar entertainments and which establishment is customarily not open to the public generally
and excludes any minor by reason of age. This includes adult massage parlors, peep shows and adult theaters
and similar types of businesses.
2

The Town notes that TJS stated before the District Court that "there is only one issue in this case and that is on the day
you enter judgment are there sufficient alternative sites for TJS to locate." Appellee's Br. at 20 (emphasis added). The
Town argues that TJS should not now be permitted to disregard that argument in favor of a time-of-the-complaint
analysis. We are not convinced that the two are inconsistent. Under either phrasing, the proposed test is simply
whether the law is violating TJS's rights. Thus if the Town were to revise the ordinance between the date the complaint
was filed and the date judgment is entered-as it did during the Habitat litigation-then the case might very well
become moot. Similarly, if-as is true here-a case is remanded after a successful appeal and significant time has
passed since the complaint was initially filed, the court must determine whether the law violates the First Amendment
rights of the plaintiff at the time of the renewed proceeding. See infra pages 22-23 (explaining that the court must
evaluate adequacy as close to the time of judgment as is practicable).

3

The District Court actually found that sufficient sites were available both in 1994, when the ordinance was adopted, and
in 1999, when the earlier dispute was settled. 2008 WL 2079044, at *20.

4

This does not mean that a municipality must identify the exact locations to which adult establishments may locate, "as
opposed to identifying the general areas that remain available and proving that such areas contain enough potential
relocation sites that are physically and legally available to accommodate the adult establishments." Hickerson, 146
F.3d at 107 (internal quotation marks omitted).

5

The Court's assertion of the time, place, and manner test in Young notably omitted that test's traditional
content-neutrality requirement. See, e.g., Clark v. Community for Creative Non-Violence, 468 U.S. 288, 293, 104 S.Ct.
3065, 82 L.Ed .2d 221 (1984) (holding that "content-neutral" time, place, and manner regulations are acceptable so long
as they are narrowly tailored to serve a substantial governmental interest and do not unreasonably limit alternative
avenues of communication). Even if such a requirement applies to zoning ordinances that target adult uses,
determining whether such ordinances are in fact content-neutral is a tricky question. Writing for the majority in Renton,
Chief Justice Rehnquist concluded that because "the Renton ordinance is aimed not at the content of the films .. ., but
WES TL AW
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rather at the secondary effects of such theaters on the surrounding community," it was as "completely consistent with
our definition of content-neutral speech regulations as those that are justified without reference to the content of the
regulated speech." 475 U.S. at 47-48, 106 S.Ct. 925 (internal quotation marks omitted); see also City of Erie v. Pap 's
A. M., 529 U.S. 277, 283, 120 S.Ct. 1382, 146 L.Ed.2d 265 (2000) (concluding that law banning public nude dancing
was content-neutral and constitutional). Justice Brennan, in his dissenting opinion in Renton, labeled this conclusion
"misguided." He observed that any "secondary effects" may be relevant to the strength of the governmental interest
behind a zoning ordinance, but that it did not change the fact that the ordinance was content based. 475 U.S. at 56-57,
106 S.Ct. 925 (Brennan, J., dissenting). Various other Justices have since endorsed Brennan's view. See e.g., City ol
Los Angeles v. Alameda Books, Inc., 535 U.S. 425, 448, 122 S.Ct. 1728, 152 L.Ed .2d 670 (2002) (Kennedy, J.,
concurring in the judgment) (describing zoning ordinance as "content based" and concluding that Renton's statement
of content neutrality was of "something of a fiction") ; id. at 457, 122 S.Ct. 1728 (Souter, J., dissenting) (describing
ordinance as "content correlated"). Nevertheless, for the purposes of our analysis here, we assume that Smithtown has
not violated whatever content-neutrality requirement may apply to adult entertainment zoning ordinances.
6

This approach, of course, in no way relies on any kind of "evolving" First Amendment jurisprudence. The principal
question-whether a law provides adequate alternatives-is the same no matter when it is considered.

7

In Buzzetti, the difference between these two periods was not so great as it is here. The ordinance in that case was
passed in 1995, 140 F.3d . at 136, and the complaint was filed in 1996. Id. at 137.

8

In addition, TJS objected to the availability of other sites (either in whole or in part) on different grounds. For instance,
its expert witness, Steven Cataldo, claimed that some sites were environmentally sensitive because they supposedly
had slopes in excess of fifteen percent and that other sites were environmentally sensitive because they were allegedly
subject to methane gas contamination or were located near landfills. See TJS, 2008 WL 2079044, at *9. The District
Court discounted Mr. Cataldo's testimony as to these issues because he failed to conduct the appropriate
examinations and tests to substantiate his concerns , and because of inconsistencies in his testimony. See id. at
*10-11. In its brief, TJS calls attention to the District Court's findings regarding these environmental sensitivity
concerns, see App. Br. at 5, but TJS does not appear to challenge these findings as part of its appeal.

End of Document
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North Carolina Corporation; Polo South,
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and
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Carolina Corporation, Plaintiff,
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Carolina Corporation; Polo South, Incorporated,
Plaintiffs-Appellants,
and
Central Avenue Video, Incorporated, a North
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O'Sheilds Entertainment, Incorporated; Riverside
Video Plus, Intervenors/Plaintiffs,

v.

Holdings: The Court of Appeals, Williams, Chief Judge,
held that:
[IJ First Amendment did not require city, which had a
sufficient evidentiary basis for adopting zoning ordinance
governing adult establishments, to show that a particular
adult establishment generated adverse secondary effects
each time it sought to enforce the ordinance's protected
use separation requirements and amortization provision
against that adult establishment, and

[lJ

variance provision did not violate First Amendment.

Affirmed.
Shedd, Circuit Judge, concurred in the result.
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Federal Courts
on the pleadings

~Judgment

City of Charlotte, a North Carolina Municipal
Corporation, Defendant-Appellee.

Review of a district court's decision to grant
partial judgment on the pleadings is de novo,
applying the same standard as for motions to
dismiss for failure to state a claim. Fed.Rules
Civ.Proc.Rule 12(b)(6), (c), 28 U.S.C.A.

Nos. 08-1654, 08-1655.

I

Argued: March 27, 2009.

I

Decided: June 3, 2009.
72 Cases that cite this headnote
Synopsis
Background: Owners of adult establishments brought
action challenging zoning ordinance enacted to protect
certain sensitive uses from the "secondary effects"
associated with adult establishments. The United States
District Court for the Western District of North Carolina,
Graham C. Mullen, Senior Judge, 2006 WL 2583738 and
2008 WL 2045824, dismissed owners' as-applied
challenge to the secondary effects rationale of the
ordinance, and granted summary judgment in favor of the
city on owners' facial challenge to the ordinance's
variance provision, which did not require zoning board to
consider the absence of "secondary effects" when
deciding whether to grant a variance, and owners
appealed.
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121

Constitutional Law
and land use
Zoning and Planning
~Sexually-oriented businesses; nudity
~Zoning

Zoning ordinance enacted to protect certain
sensitive uses from the "secondary effects"
associated with adult establishments was a time,
place, and manner regulation for purposes of
First Amendment analysis; ordinance was aimed
at increasing crime rates, decreasing property
values, and the decreasing quality of

© 2017 Thomson Reuters. No claim to original U S. Government Works

Independence News, Inc. v. City of Charlotte, 568 F.3d 148 (2009)

neighborhoods, rather than at the content of the
films shown at the theaters, thus properly
"content-neutral."
U.S.C.A.
deemed
Const.Amend. 1.

a sufficient evidentiary basis for adopting
zoning
ordinance
governing
adult
establishments, to show that a particular adult
establishment generated adverse secondary
effects each time it sought to enforce the
ordinance's
protected
use
separation
requirements and amortization provision against
U.S.C.A.
that
adult
establishment.
Const.Amend. I.

5 Cases that cite this headnote

[31

Constitutional Law
Regulations or Restrictions

6 Cases that cite this headnote

~Content-Neutral

Content-neutral time, place, and manner
restrictions
are
acceptable under First
Amendment as long as they are designed to
serve a substantial governmental interest and do
not unreasonably limit alternative avenues of
communication; such regulations must also be
"narrowly tailored" to achieve the substantial
governmental interest. U.S.C.A. Const.Amend.

[61

Younger abstention- was inappropriate, in action
challenging zoning ordinance enacted to protect
certain sensitive uses from the "secondary
effects" associated with adult establishments,
because there was no ongoing state judicial
proceeding in which aggrieved parties could
raise their constitutional challenges to zoning
ordinances
requmng
covered
aduli
establishments to close or relocate to a
conforming location.

I.

4 Cases that cite this headnote

141

Zoning and Planning
""'Sexually-oriented businesses; nudity

In enacting adult zoning ordinances, a city is
entitled to rely heavily on the experience of, and
studies produced by, other cities and states, as
well as on court opinions from other
jurisdictions, and need not, before enacting such
ordinances, conduct new studies or produce
evidence independent of that already generated
by other cities, so long as whatever evidence the
city relies upon is reasonably believed to be
relevant to the problem that the city addresses.
3 Cases that cite this headnote

[51

Constitutional Law
effects
Zoning and Planning
~Sexually-oriented businesses; nudity

Federal Courts
'FZoning and land use

2 Cases that cite this headnote

[71

Constitutional Law
effects
Zoning and Planning
~Sexually-oriented businesses; nudity
~Secondary

First Amendment did not require zoning board
to consider whether an adult establishment
actually generated secondary effects when
deciding whether to grant that establishment a
variance from ordinance which legitimately
of
adult
targeted
secondary
effects
establishments. U.S.C.A. Const.Amend. I.
5 Cases that cite this headnote

~Secondary

First Amendment did not require city, which had
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*150 Joseph L. Ledford, Charlotte, North Carolina, for
Appellants. Robert Erwin Hagemann, Office Of The City
Attorney, Charlotte, North Carolina, for Appellee.

I.

Before WILLIAMS, Chief Judge, and SHEDD and
AGEE, Circuit Judges.

Affirmed by published opm10n. Chief Judge Williams
wrote the opinion, in which Judge Agee concurred. Judge
Shedd wrote a separate concurring opinion.

OPINION
WILLIAMS, Chief Judge:
In 1994, the City of Charlotte ("City") enacted an Adult
Zoning Ordinance ("AZO") to protect certain sensitive
uses from the "secondary effects" associated with adult
establishments. The ordinance contains an amortization
provision that required covered adult establishments to
close or relocate to a conforming location by January 18,
2002. Independence News, Inc. ("Independence News")
and Polo South, Inc. ("Polo South") (collectively,
"Appellants"), which own and operate sexually oriented
adult establishments subject to the AZO, filed this lawsuit
in the District *151 Court for the Western District of
North Carolina seeking to avoid enforcement of the
amortization provision against their establishments.
Appellants claimed, inter alia, that enforcement of the
AZO would strip them of their First Amendment
protections because their adult establishments had not
produced any unwanted secondary effects in the years
since the AZO's enactment.
The district court dismissed the Appellants' as-applied
challenge to the secondary effects rationale of the AZO,
and it also granted summary judgment in favor of the City
on Appellants' facial challenge to the AZO's variance
provision, which does not require the Charlotte Zoning
Board of Adjustment ("ZBA") to consider the absence of
"secondary effects" when deciding whether to grant a
variance.
On appeal, Appellants challenge both of these rulings. For
the following reasons, we affirm.
WESTLAW

A.
On January 18, 1994, the City adopted the AZO, a text
amendment to the Charlotte Zoning Ordinance. Charlotte,
N.C., Ordinance 3782 (Jan. 18, 1994), current version
codified at Charlotte, N.C., Code, app. A §§ 2.201,
9.8503, 9.903, 9.1103, and 12.518 (2008). The AZO
defined the term "adult establishment" and limited the
location of adult establishments to several zoning
districts: 8-2 (Business), UMUD (Uptown Mixed Use
District), and 1-1 and 1-2 (Industrial). Id. It also included
a section, Section 12.518, which required, and continues
to require, that adult establishments be located at certain
distances from any protected use-that is, any residential
district, school, church, child care center, park or
playground. Id. Specifically, section 12.518(a) provides
that adult bookstores and adult mini-motion picture
theaters must be at least 1,500 feet from any protected
use, and section 12.518(b) requires that adult live
entertainment establishments be at least 1,000 feet from
any protected use. Id. Also, section 12.518(c) provides
that adult bookstores and adult mini-motion picture
theaters must be at least 1,000 feet from any other adult
establishment, and section 12.518(d) provides that adult
live entertainment establishments be at least 500 feet from
any other adult establishment. Id. No more than one adult
establishment may be located in the same building. Id.
Section 12.518 was added in an effort to "establish
reasonable regulations to prevent a concentration of adult
establishments within the City of Charlotte and to
separate adult establishments from ... sensitive uses"
because "[ s]tudies ... show[ ] that lowered property values
and increased crime rates tend to accompany and are
brought about by the concentration of adult
establishments." Id. In the City's view, such "[r]egulation
.. . [wa]s necessary to insure that [the effects from adult
establishments] do not contribute to the blighting of
surrounding neighborhoods and to protect the integrity of
the City's schools, churches, child care centers, parks and
playgrounds which are typically areas in which juveniles
congregate." Id.
Through the amortization prov1s10n, the AZO gave
preexisting adult establishments not in compliance with
the protected use separation requirements of sections
12.518(a) and (b) until January 18, 2002---eight years
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from the date of the AZO's adoption-to either close or
relocate to a conforming location. Id
Initially, section 12.518 did not allow the ZBA to
authorize a variance from the protected use separation
requirements, but on March 18, 1996, the City granted the
ZBA *152 that authority by adding section 12.5 l 8(g),
which provides:
[B]efore granting a variance from
the separation requirements ... , the
Board of Adjustment shall find that
thoroughfares, traffic circulation
patterns, structures or other natural
or man-made geographic or
topographic features are likely to
provide an adequate measure of
protection for the protected zoning
or use from any secondary effects
of the adult establishment.
Charlotte, N.C., Ordinance 489 (Mar. 18, 1996), codified
at Charlotte, N.C., Code, app. A§ 12.518(g) (2008).

B.
Independence News has operated an adult bookstore at its
present location in the City since 1993.' In October of
2001, the Charlotte-Mecklenburg Zoning Administrator
sent Independence News a notice, advising that
Independence News's adult uses were in violation of the
protected use separation requirements of section
12.518(a) and reminding Independence News that the
AZO's amortization provision required Independence
News to close or relocate to a conforming location by
January 18, 2002.
Similarly, Polo South has operated a live adult
entertainment establishment known as the "Carousel
Club" at its present location in the City since 1993. In
October of 200 l, the Charlotte-Mecklenburg Zoning
Administrator likewise sent Polo South a notice, advising
that Polo South's adult uses were in violation of the
protected use separation requirements of section
12.518(b) and reminding Polo South that the AZO's
amortization provision required Polo South to close or
relocate to a conforming location by January 18, 2002.
One week before the amortization deadline, Independence
News and another affected business filed this action in
federal district court, challenging certain provisions of the
City's Zoning Ordinance. A few days later, in another
WESTLAW

case challenging the AZO, the district court entered a
preliminary injunction enjoining the City from enforcing
the amortization provision against any affected business
pending final resolution. See Queen City Video & News,
Inc. v. City of Charlotte, No. 3:00CV618, 2002 WL
32952238 (W.D.N.C. Jan. 16, 2002) (order granting
motion for preliminary injunction). The district court held
this case in abeyance pending the disposition of the
Queen City case.
Ultimately, the district court granted summary judgment
in favor of the City in Queen City on all claims except
one, and the parties in Queen City entered into a
Stipulation of Voluntary Dismissal with Prejudice. The
district court then activated this case, and the City
consented to the intervention of Polo South and two other
affected businesses, agreeing that it would not enforce the
amortization provision until the matters before the court
were resolved.
The amended complaints filed by Independence News
and Polo South demanded a permanent injunction
prohibiting the City from enforcing the amortization
provision against the Appellants, a declaratory judgment
that section 12.518 of the City's Zoning Ordinance
violated their First Amendment rights both facially and
as-applied, and an order directing the ZBA to consider
whether the Appellants' establishments *153 actually
generate adverse secondary effects against protected uses
when determining whether or not to grant a variance.
Relevant to this appeal, Independence News and Polo
South claimed that section 12.518 of the AZO is
"unconstitutional as applied against [Appellant]s based
upon the evidence .. . concerning the history of
[Appellant]s' businesses over a nine year period which
clearly shows that no adverse secondary effects to
protected zoning and uses can be attributed to
[Appellant]s' constitutionally protected adult business
uses." (J.A. at 30, 64.) In particular, Independence News
and Polo South alleged that, during the nine year period
following the AZO's enactment, property values had held
steady or generally increased in the area surrounding their
establishments; no sex related crimes had occurred in the
area, and crime in general had not increased in the area as
of result of their adult establishments; a number of
businesses had located within the area surrounding the
Appellants' adult establishments; and residential
construction was currently taking place within the area
surrounding Appellants' establishments.
On June 3, 2004, the district court granted the City's
motion for partial judgment on the pleadings and
dismissed the as-applied challenge to the secondary

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

4

Independence News, Inc. v. City of Charlotte,_
,5
:=_6::.:8:...:_
F...:.3..:..
d_1_4_8_:(_20_0_9....:.)_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

effects rationale of the AZO, concluding that "it is ...
settled that [Appellants] can not maintain an 'as-applied
challenge' to [the] secondary effects rationale of the
AZO's time, place, and manner restrictions." (J.A. at 85.)
Then, on September 6, 2006, the district court granted in
part and denied in part the City's motion for partial
summary judgment. As part of that order, the district
court granted summary judgment in favor of the City on
the Appellants' allegation that the AZO is
unconstitutional because its variance provision does not
allow the ZBA to consider factual evidence concerning
the secondary effects of a particular adult business.
On May 9, 2008, Appellants filed an amended stipulation
of dismissal as to all outstanding claims and preserved
those resolved issues for this appeal. After a final
judgment in favor of the City on the remaining claims
asserted by other affected businesses, Appellants timely
noticed an appeal, and we possess jurisdiction under 28
U.S.C.A. § 1291(West2006).'
.

II.

A.
Before us, Appellants contest only two of the district
court's rulings. First, they contend that, in granting partial
judgment on the pleadings in favor of the City, the district
court incorrectly concluded that Appellants did not have
the right to maintain an as-applied challenge to the
application and enforcement of the AZO's protected use
separation requirements and amortization provision to
Appellants' adult establishments. Second, Appellants
contend that the district court erred in granting summary
judgment to the City on Appellants' facial challenge to
section l 2.5 l 8(g). On this claim, the Appellants take issue
with the fact that section 12.518(g) does not require the
ZBA to *154 consider evidence that Appellants'
particular adult establishments do not generate adverse
secondary effects in deciding whether to grant Appellants
variances should they ultimately seek them.
We review de nova the district court's decision to grant
partial judgment on the pleadings in favor of the C!~·
applying the same standard for Federal Rule of C1v1l
Procedure 12(c) motions as for motions made pursuant to
Rule 12(b)(6). Edwards v. City of Goldsboro, 178 F.3d
231, 243 (4th Cir.1999). And, we also review de nova the
district court's grant of summary judgment in favor of the
City, applying the same Rule 56 standard as the district
Ill
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court was required to apply. BB & T Corp. v. United
States, 523 F.3d461,471 (4thCir.2008).

B.
We first tum to the district court's grant of partial
judgment on the pleadings in favor of the City on
Appellants' as-applied challenge to the AZO's protected
use separation requirements and amortization provision.
In Ward v. Rock Against Racism, 491 U.S. 781, 109 S.Ct.
2746, 105 L.Ed.2d 661 (1989), a case involving a facial
challenge to a content-neutral time, place, and manner
restriction, the United States Supreme Court stated that
"the validity of [the content-neutral time, place and
manner restriction] depends on the relation it bears to the
overall problem the government seeks to correct, not on
the extent to which it furthers the government's interests
in an individual case.... [The restriction] is valid so long
as the city could reasonably have determined that its
interests overall would be served less effectively without
the [restriction] than with it." 491 U.S. at 801, 109 S.Ct.
2746 (emphasis added). Based on this statement, the
district court concluded that Appellants could not
maintain an as-applied challenge to the secondary effects
rationale of the AZO and granted judgment on the
pleadings in favor of the City.
121 We agree with the district court that judgment in favor

of the City was proper on this claim. Like the ordinance in
City of Renton v. Playtime Theatres, Inc., 475 U.S. 41,
106 S.Ct. 925, 89 L.Ed.2d 29 (1986), which prohibited
any adult movie theater from locating within 1,000 feet of
any residential zone, single-or multiple-family dwelling,
church, park, or school, the AZO is properly analyzed as a
time, place, and manner regulation because it does not
ban adult establishments altogether but merely requires
that such establishments be located certain distances from
protected uses. See id. at 46, 106 S.Ct. 925 (analyzing
Renton ordinance as a time, place, and manner
restriction). And, just as the Renton ordinance was aimed
at the secondary effects of the adult theaters-that is,
increasing crime rates, decreasing property values, and
the decreasing quality of Renton's neighborhoods-rather
than at the content of the films shown at the theaters, the
AZO is aimed at the secondary effects of adult
establishments, not the content of regulated speech, and is
thus properly deemed "content-neutral." See id. at 47-49,
I 06 S.Ct. 925 (analyzing the Renton ordinance as
content-neutral).
3

1 1 Under

Renton, content-neutral time, place, and manner
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restrictions such as the AZO are "acceptable as long as
they are designed to serve a substantial governmental
interest and do not unreasonably limit alternative avenues
of communication." Id at 47, 106 S.Ct. 925. Such
regulations must also be "narrowly tailored" to achieve
the substantial governmental interest. Ward, 491 U.S. at
798, 109 S.Ct. 2746 ("[W]e reaffirm today that a *155
regulation of the time, place, or manner of protected
speech must be narrowly tailored to serve the
government's legitimate, content-neutral interests but that
it need not be the least restrictive or least intrusive means
of doing so."); see also Renton, 475 U.S. at 52, 106 S.Ct.
925 (emphasizing that the Renton ordinance was "
'narrowly tailored' to affect only that category of theaters
shown to produce the unwanted secondary effects").
141 Moreover, when enacting an ordinance aimed at

secondary effects, a City must rely on "evidence of
incidental adverse social effect that provides the
important governmental interest justifying reasonable
time, place and manner restrictions on speech or
expressive conduct." Mitchell v. Comm 'non Adult Entm 't
Establishments, 10 F.3d 123, 133 (3d Cir.1993). In
enacting adult zoning ordinances, the City, however, is
entitled to "rely heavily on the experience of, and studies
produced by, other cities and states, as well as on court
opinions from other jurisdictions," id. at 133, and need
not, before enacting such ordinances, "conduct new
studies or produce evidence independent of that already
generated by other cities, so long as whatever evidence
the city relies upon is reasonably believed to be relevant
to the problem that the city addresses."' City of Renton,
475 U.S. at 51-52, 106 S.Ct. 925.
151

In this appeal, Appellants do not argue that the City's
ordinance was not narrowly tailored to serve a substantial
Government interest, that the City lacked an adequate
evidentiary basis for adopting the proposed legislation, or
that the ordinance did not provide for reasonable
alternative avenues of communication; in fact, Appellants
concede that the AZO as adopted was facially valid.
Rather, Appellants seek to escape the AZO's amortization
provision by arguing that, although "a city must have
latitude to experiment, at least at the outset," City of Los
Angeles v. Alameda Books, 535 U.S. 425, 451, 122 S.Ct.
1728, 152 L.Ed.2d 670 (2002) (Kennedy, J., concurring in
the judgment), once the data from the "experiment" has
been collected, the Appellants must have an opportunity
to show that the data does not support the City's original
hypothesis-that adult establishments generate adverse
secondary effects. Thus, according to Appellants, the
AZO-a time, place, and manner restriction like the one
at issue in Renton-is unconstitutional as-applied to their
establishments because empirical data gathered in the
WESTLAW

years qfter the passage of the ordinance in 1994
demonstrates that their particular adult establishments
have not generated adverse secondary effects and
therefore does not support the original theoretical
justification for passing the ordinance.
Appellants are quite right that the Supreme Court has
indicated that cities " must be allowed a reasonable
opportunity to experiment with solutions to admittedly
serious problems.' " City of Renton, 475 U.S. at 52, 106
S.Ct. 925 (quoting *156 Young v. American Mini
Theatres, Inc., 427 U.S. 50, 71, 96 S.Ct. 2440, 49 L.Ed.2d
310 (1976) (plurality opinion)); see also Alameda Books,
535 U.S. at 451, 122 S.Ct. 1728 (Kennedy, J., concurring
in the judgment) ("[W]e have consistently held that a city
must have latitude to experiment, at least at the outset,
and that very little evidence is required."). Although these
statements conceivably could be read, as Appellants read
them, to imply that a city's secondary effects rationale for
enacting a zoning ordinance like the AZO or the Renton
ordinance may be subject to a challenge based on
post-enactment data, we are not aware of-and
Appellants do not point us to--any Supreme Court or
federal appellate court opinion allowing such a challenge.4
Moreover, in the absence of any clearly defined standards
for judging such a post--enactment First Amendment
challenge-and Appellants provide none here-we are
disinclined to grant Appellants relief on this basis.
As discussed above, the applicable standard as it relates to
the secondary effects rationale requires only that a city
show that, "in enacting its adult [establishment] zoning
ordinance," the city relied on evidence that is "reasonably
believed to be relevant to the problem [of secondary
effects] that the city addresses." City of Renton, 475 U.S.
at 51-52, 106 S.Ct. 925 (emphasis added). Thus, when
cities exercise their power to zone the location of adult
establishments, they need not show that each individual
adult establishment actually generates the undesired
secondary effects. See Ward, 491 U.S. at 801, 109 S.Ct.
2746 ("[T]he validity of [an ordinance] depends on the
relation it bears to the overall problem the government
seeks to correct, not on the extent to which it furthers the
government's interests in an individual case." (emphasis
added)). And, it follows that the City of Charlotte does
not have to show that a particular adult establishment
generates adverse secondary effects each time it seeks to
enforce the AZO' s protected use separation requirements
and amortization prov1s10n against that adult
establishment. Cf BZAPS, Inc. v. City of Mankato, 268
F.3d 603, 607 (8th Cir.2001) ("[O]nce a city has validly
forbidden adult uses within a particular area, it may
enforce that ordinance against all adult uses in that area
without showing that a particular use will produce
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secondary effects."); David Vincent, Inc. v. Broward
County, 200 F.3d 1325, 1332 n. 11 (11th Cir.2000) (
"Courts have frequently upheld the application of new
zoning regulations to existing adult businesses with an
amortization period."); Ambassador Books & Video v.
City of Little Rock, 20 F.3d 858, 865 (8th Cir.1994)
(rejecting argument that application of ordinance to
existing businesses violated the businesses' First
Amendment rights).

*157 What matters here is whether the City had a
sufficient evidentiary basis for adopting the ordinance in
1994, see City of Renton, 475 U.S. at 51-52, 106 S.Ct.
925 (looking to evidence of secondary effects available to
Renton at the time of enactment), and Appellants concede
that it did. Accordingly, the district court's grant of partial
judgment on the pleadings must be affirmed.

C.
161 We next tum to the district court's grant of summary
judgment in favor of the City on Appellants' claim that
the AZO is unconstitutional because its variance
provision does not require the ZBA to consider factual
evidence concerning the secondary effects of a particular
adult business.' In their complaints, Independence News
and Polo South maintain:

The failure on the part of the City Council ... to allow
the ... Zoning Board of Adjustment to consider factual
evidence negating the presence or existence of adverse
secondary effects a particular adult [business] has on
protected zoning or uses reflects that the City is not
interested in the factual data available on the issue of
the impact of secondary effects on protected uses, and
is instead only concerned with the political
considerations, moral objections and impermissible
objections to constitutionally protected speech and to
the content of speech, as opposed to a genuine concern
for the prevention and elimination of adverse secondary
effects, all in violation of the plaintiffs right to the
exercise of free speech and the dissemination of
constitutionally protected material and the right of free
expression, as guaranteed by the First Amendment of
the United States Constitution and the Fourteenth
Amendment of the United States Constitution.
(J.A. at 30, 65.)
Thus, Appellants request an order directing the ZBA to
consider evidence on whether the Appellants' uses
actually generate adverse secondary effects when
deciding whether to grant a variance.
WESTLAW

Like the as-applied challenge to the AZO's secondary
effects rationale, this claim seeks an avenue for the
Appellants to avoid the consequences of the AZO's
amortization provision. And, like that challenge, we think
this claim too must fail.

*158 171 Considerations about the future play a large, if not
central, part in any zoning decision, and, as noted above,
cities need not wait for adult establishments to generate
adverse secondary effects in their city before taking action
to prevent them from doing so in the future. City of
Renton, 475 U.S. at 51-52, 106 S.Ct. 925. Where, as here,
a zoning ordinance legitimately targets secondary effects,
it would make little sense to then require the ZBA to
consider evidence that a particular adult establishment is
not currently generating adverse secondary effects when
deciding whether to grant that establishment a variance.
In such a case, there is no assurance that the adult
establishment will not begin to generate secondary effects
in the future. And, if a variance were granted because an
establishment is not now generating secondary effects,
rather than because physical conditions provide an
adequate buffer against any secondary effects that might
be generated in the future, there would be no mechanism
for addressing those effects if and when they began to
occur.
In sum, we simply do not see how the Constitution
requires a zoning board to consider whether an adult
establishment actually generates secondary effects when
deciding whether to grant that establishment a variance.
Cf David Vincent, Inc., 200 F.3d 1325 at 1332 n. 11
(noting that the Constitution does not require either a
grandfathering clause for existing nonconforming
businesses or a waiver provision allowing adult
businesses with community approval to locate outside of
the areas zoned for their use). This conclusion comports
with our conclusion above that the City may enforce the
AZO against an adult establishment without regard to
whether that particular establishment generates the
undesired secondary effects. Thus, we conclude that the
district court properly granted summary judgment in favor
of the City on this claim.

III.

For the foregoing reasons, the judgments of the district
court are hereby

AFFIRMED.
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SHEDD, Circuit Judge, concurring:

All Citations

I concur in the result reached by the majority because I
believe appellants' claims are clearly foreclosed by Ward
v. Rock Against Racism, 491 U.S. 781, 109 S.Ct. 2746,
105 L.Ed.2d 661 (1989).

568 F.3d 148

Footnotes
After moving to its current location in 1993, Independence News began operations with an adult bookstore and an
adult mini-motion picture theater arcade. In 1999, the City of Charlotte adopted a Sexually Oriented Business
Ordinance, Charlotte, N.C., Ordinance 1341 {Aug. 23, 1999), and consequently, Independence News ceased operating
mini-motion picture theaters.
2

We requested additional briefing on the issue of whether we have jurisdiction to hear adjudicated claims following a
voluntary dismissal of the remaining unadjudicated claims without prejudice. Compare, e.g., James v. Price Stem
Sloan, Inc., 283 F.3d 1064, 1065-70 (9th Cir.2002) (finding jurisdiction) with Chappelle v. Beacon Commc'ns Corp., 84
F.3d 652, 653-55 (2d Cir.1996) (finding no jurisdiction). We, however, need not reach this question today because the
parties have satisfied us that the dismissal of the Appellants' remaining claims after the grant of partial summary
judgment in favor of the City was with prejudice.

3

These standards for reviewing challenges to content-neutral zoning ordinances targeting the secondary effects of adult
establishments apply regardless of whether that challenge is styled as facial or as-applied. See David Vincent, Inc. v.
Broward County, 200 F.3d 1325, 1333 (11th Cir.2000) (noting that, in as-applied challenge, "zoning ordinances that
target the social ills associated with adult entertainment are constitutional if they are narrowly tailored to further a
substantial government interest and allow for reasonable alternative avenues of communication" (internal quotation
marks omitted)); One World One Family Now v. City & County of Honolulu, 76 F.3d 1009, 1012 (9th Cir.1996)
(applying time, place, and manner standard to an as-applied challenge to a content-neutral ordinance).

4

Appellants contend that Peek-A-Boo Lounge of Bradenton, Inc. v. Manatee County, 337 F.3d 1251 (11th Cir.2003),
supports their position. In that case, the plaintiffs challenged two local ordinances; the first ordinance imposed
requirements on the physical layout of adult dancing establishments, and the second was a general anti-public nudity
statute, not a zoning ordinance. The Eleventh Circuit reversed the district court's grant of summary judgment in favor of
the County on the plaintiffs' challenges to both ordinances.
In Peek-A-Boo Lounge, the plaintiffs were challenging the county's evidentiary basis for enacting the ordinances
and submitted pre-enactment data to support their as-applied challenge to the anti-public nudity statute. Id. at
1266--67, 1270-73. In the present case, however, Appellants do not challenge whether the City had a sufficient
evidentiary basis for enacting the AZO, but challenge the City's failure to consider evidence that was gathered after
the ordinance was passed and that appellants contend show that their establishments have not in fact generated
secondary effects. Thus, Peek-A-Boo Lounge provides Appellants no support.

5

At oral argument, there was some suggestion that we should abstain under Younger v. Harris, 401 U.S. 37, 91 S.Ct.
746, 27 L.Ed.2d 669 (1971 ), from addressing this issue because the Appellants would have the opportunity to
challenge the constitutionality of the variance provision on appeal in state court should any request for a variance be
denied by the Zoning Board of Adjustment. As noted by Appellants' counsel, however, North Carolina law precludes
the Zoning Board of Adjustment, as well as reviewing courts, from considering the constitutionality of the applicable
zoning ordinance when determining whether to grant a variance. See 321 News & Video, Inc. v. Zoning Bd. of
Adjustment, 174 N.C.App. 186, 619 S.E.2d 885, 887-88 (N.C.Ct.App.2005)(refusing to consider petitioner's arguments
that zoning ordinance was unconstitutional as applied because the Board failed to consider the evidence of the lack of
secondary effects violated the First Amendment). Under North Carolina law, the appropriate avenue to challenge the
constitutionality of a zoning ordinance is to file a separate civil action in state court. Dobo v. Zoning Bd. of Adjustment,
149 N.C.App. 701, 562 S.E.2d 108, 112 (2002), rev'd in part on other grounds, 356 N.C. 656, 576 S.E.2d 324 (2003).
Because there is no ongoing state judicial proceeding in which Appellants can raise their constitutional challenges,
Younger abstention is inappropriate. See Ohio Civil Rights Comm'n v. Dayton Christian Sch., Inc., 477 U.S. 619, 629,
106 S.Ct. 2718, 91L.Ed.2d512 (1986) (noting that, for Younger abstention to be appropriate, an aggrieved party must
be able to raise constitutional claims in the state-court's judicial review of the administrative proceeding).
WESTLAW
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sufficiently narrowly tailored under free speech clause;
KeyCite Yellow Flag - Negative Treatment
Distinguished by Entertainment Productions, Inc. v. Shelby County,
Tenn., 6th Cir.(Tenn.), November 25, 2009

555 F.3d 512
United States Court of Appeals,
Sixth Circuit.
RICHLAND BOOKMART, INC. d/b/a Town and
Country Bookstore; Knoxville Adult Video
Superstore, Inc.; and Greg Turner, d/b/a
Raymond's Place,
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KNOX COUNTY, TENNESSEE,
Defendant-Appellee/ Cross-Appellant.
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11,
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I

4
[ l

ordinance's definition of prohibited nudity was
sufficiently narrowly tailored under free speech clause;

[SJ definitions of semi-nudity and nudity did not
unreasonably limit alternative avenues of communication
to engage in protected expression;
6
[ l

prohibition on sale or consumption of alcohol on
premises of sexually-oriented businesses in ordinance was
sufficiently narrowly tailored under free speech clause;
7
[ J

ordinance's licensing scheme was
unconstitutional prior restraint on speech; and

not

an

[SJ state law did not preempt ordinance's limitation on
hours of operation for sexually-oriented businesses.

Summary judgment affirmed in part and reversed in part.

Decided and Filed: Feb. 12, 2009.

I

Rehearing and Rehearing En Banc Denied April
23, 2009.

Synopsis
Background: Three sexually-oriented businesses filed
suit to challenge the constitutionality of a county
ordinance that established licensing requirements and
regulations for sexually-oriented businesses. Upon
motions by both parties, the United States District Court
for the Eastern District of Tennessee, Thomas W. Phillips,
J., 529 F.Supp.2d 868, granted summary judgment in
favor of county and denied in part and granted in part
businesses' motion for partial summary judgment.
Businesses appealed and county cross-appealed.

West Headnotes (30)
111

Constitutional Law
Sexually Oriented Businesses; Adult
Businesses or Entertainment
A regulation of sexually-oriented businesses
implicates at least two constitutionally-protected
categories of speech: first, sexually explicit but
non-obscene speech, such as adult publications
and adult videos, and second, symbolic speech
or expressive conduct, such as nude dancing.
U.S.C.A. Const.Amend. 1.
2 Cases that cite this headnote

Holdings: The Court of Appeals, Boggs, Chief Judge,
held that:
[lJ ordinance was a content-neutral time, place, and
manner regulation of First Amendment expression;

121

Constitutional Law
Place, or Manner Restrictions

~Time,
2

l ordinance served substantial government interest of
combating harmful secondary effects of sexually-oriented
business establishments;
[

3
[ l

ordinance's definition of adult cabaret, insofar is it
incorporated ordinance's definition of semi-nudity, was
WESTLAW

Time, place, and manner regulations of
constitutionally-protected speech will survive
constitutional scrutiny so long as they are
content neutral, designed to serve a substantial
governmental interest and do not unreasonably
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limit alternative avenues of communication.
U.S.C.A. Const.Amend. l.

Const.Amend. I.

1 Cases that cite this headnote
2 Cases that cite this headnote

[6J
J3J

Constitutional Law
~Content-Neutral Regulations or Restrictions
Unlike content-based rt:gulatiuns uf spt:t:ch that
are subject to the most exacting scrutiny under
free speech clause, regulations unrelated to the
content of speech are subject to an intermediate
level of scrutiny. U.S.C.A. Const.Amend. 1.

The initial evidentiary burden on the
government to establish the connection between
a content-neutral time, place, and manner
regulation of First Amendment expression and
its purported impact on harmful secondary
effects is not a heavy one: government must
have had a reasonable evidentiary basis for
concluding that its regulation would have the
desired effect. U.S.C.A. Const.Amend. I.

2 Cases that cite this headnote

4

11

2 Cases that cite this headnote
Constitutional Law
rFNarrow tailoring requirement; relationship to
governmental interest
The kind of evidence required to establish that a
content-neutral regulation of First Amendment
expression furthers a substantial government
interest depends on the character of the interest.
U.S.C.A. Const.Amend. 1.

171

Constitutional Law
oFNarrow tailoring requirement; relationship to
governmental interest
Constitutional Law
~Selective service and the draft
Constitutional Law
'FPublic nudity or indecency
A content-neutral regulation of conduct, such as
the prohibition on public nudity or on the
destruction of draft cards, requires no
evidentiary showing that the harm threatened is
real in order to establish that the regulation
furthers a substantial government interest, as
required under free speech clause. U.S.C.A.

Constitutional Law
Narrow tailoring requirement; relationship to
governmental interest
Although not extraordinarily high, the
evidentiary burden on the government to
tht:
connection
between
a
establish
content-neutral time, place, and manner
regulation of First Amendment expression and
its purported impact on harmful secondary
effects requires that the government show that
the evidence upon which it relied was
reasonably believed to be relevant to the
problem that the government sought to address.
U.S.C.A. Const.Amend. 1.

1 Cases that cite this headnote

JS]

Constitutional Law
oFNarrow tailoring requirement; relationship to
governmental interest

1 Cases that cite this headnote

[8J

Constitutional Law
effects
Public Amusement and Entertainment
~Sexually Oriented Entertainment

~Secondary

County
WES TLAW

ordinance,
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sexually-oriented businesses by means of
licensing scheme and other regulations, and
which prohibited certain activities in such
establishments, was a content-neutral time,
place, and manner regulation of First
Amendment expression; ordinance's stated aim
was to prevent the deleterious secondary effects
of sexually oriented businesses within the
county and did not attempt to regulate a general
category of conduct. U.S.C.A. Const.Amend. l.

[llJ

If plaintiffs challenging a content-neutral
ordinance regulating the time, place, and manner
of First Amendment expression fail to cast direct
doubt on a municipality's rationale that such
restriction will ameliorate the harmful secondary
effects of such expression, either by
demonstrating that the municipality's evidence
does not support its rationale or by furnishing
evidence that disputes the municipality's factual
findings, the municipality meets its burden of
establishing that the ordinance serves a
substantial government interest; if plaintiffs
succeed in casting doubt 011 a municipality's
rationale in either manner, the burden shifts
back to the municipality to supplement the
record with evidence renewing support for a
theory that justifies its ordinance. U.S.C.A.
Const.Amend. 1.

2 Cases that cite this headnote

J9J

Constitutional Law
<e=Narrow tailoring requirement; relationship to
governmental interest

The First Amendment does not require a city,
before enacting a content-neutral ordinance
regulating the time, place, and manner of First
Amendment expression, to conduct new studies
or produce evidence independent of that already
generated by other cities to demonstrate the
adverse secondary effects of such expression, so
long as whatever evidence the city relies upon is
reasonably believed to be relevant to the
problem that the city addresses. U.S.C.A.
Const.Amend. I .

Constitutional Law
of speech, expression, and press
Constitutional Law
~Narrow tailoring requirement; relationship to
governmental interest
~Freedom

5 Cases that cite this headnote

1121

Constitutional Law
effects
Constitutional Law

~Secondary

3 Cases that cite this headnote

~Bookstores

[!OJ

Constitutional Law
tailoring requirement; relationship to
governmental interest

~Narrow

Local governments are not required to
demonstrate
empirically
that
proposed
content-neutral ordinances regulating the time,
place, and manner of First Amendment
expression will or are likely to successfully
ameliorate adverse secondary effects from such
expression. U.S.C.A. Const.Amend. 1.
4 Cases that cite this headnote

WESTLAW

Constitutional Law
rpVideo Stores
Public Amusement and Entertainment
<i.-Sexually Oriented Entertainment

County's content-neutral time, place, and
manner
ordinance,
which
regulated
sexually-oriented businesses by means of
licensing scheme and other regulations including
prohibition of certain activities in such
establishments, served substantial government
interest of combating harmful secondary effects
of such establishments, and therefore did not
violate free speech clause, despite claim that
evidence of secondary effects cited in ordinance
was not germane to off-site consumption
bookstores or video stores and combination
adult-mainstream stores; cumulative evidence of
secondary effects documented in ordinance,
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regulation promotes a substantial government
interest that would be achieved less effectively
absent the regulation. U.S.C.A. Const.Amend. 1.

including lower property values and higher
crime rates, supported county's rationale in
regulating
sexually-oriented
businesses.
U.S.C.A. Const.Amend. 1.

Cases that cite this headnote
3 Cases that cite this headnote

1161
113]

Constitutional Law
<FNarrow lailoring requiremenl; relalionship lo
governmental interest

Definition of adult cabaret, insofar is it
incorporated the definition of semi-nudity in
county's content-neutral time, place, and manner
ordinance
regulating
sexually-oriented
businesses, was narrowly tailored to serve
substantial government purpose of limiting
adverse secondary effects from semi-nude
dancing, and therefore ordinance did not violate
free speech clause, despite claim that ordinance
unreasonably imposed licensing and regulatory
requirements on businesses whose performers
wore more than pasties and g-strings; county's
legislative determination that regular semi-nude
performances were as liable to produce
unwanted
secondary
effects
as
other
sexually-oriented businesses was reasonable in
view of the secondary-effects evidence the
county examined, and ordinance did not impose
substantial regulatory burden on protected
speech without advancing goal of limiting
secondary effects. U.S.C.A. Const.Amend. 1.

Evidence suggesting that a different conclusion
is also reasonable does not prove that a local
government's findings were impermissible or its
rationale unsustainable, in the government's
adoption of a content-neutral ordinance
regulating the time, place, and manner of First
Amendment expression· in the interest of
combating harmful secondary effects of that
expression. U.S.C.A. Const.Amend. 1.
5 Cases that cite this headnote

[14[

Constitutional Law
Place, or Manner Restrictions

~Time,

"Narrow tailoring" in the context of time, place,
and manner regulations of protected speech
means that the government may not regulate
expression in such a manner that a substantial
portion of the burden on speech does not serve
to advance its goals, but it does not require that
the means chosen be the least restrictive or least
intrusive means of serving its goals. U.S.C.A.
Const.Amend. l.

10 Cases that cite this headnote

1171

1 Cases that cite this headnote

115[

Constitutional Law
Time, Place, or Manner Restrictions
The requirement of "narrow tailoring" in the
context of time, place, and manner regulations
of protected speech is satisfied so long as the

WESTLAW

Constitutional Law
Performers
Public Amusement and Entertainment
PDancing and other performances

Constitutional Law
Performers
Public Amusement and Entertainment
Dancing and other performances
Definition of prohibited "nudity" in county's
content-neutral time, place, and manner
ordinance
regulating
sexually-oriented
businesses, which definition included the
showing of male of female genitals or anus or
the showing of the female brnast with less than a
fully opaque covering of the nipple and areola,
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was narrowly tailored to county's objective of
limiting harmful secondary effects of nude
dancing, and therefore did not violate free
speech clause, as claimed by adult cabaret,
where county consistently maintained that
pasties and G-strings constituted sufficient
covering to take a performer out of the state of
nudity as defined in ordinance. U.S.C.A.
Const.Amend. 1.

avenues of communication to engage in
protected expression embodied in erotic dance,
and therefore ordinance did not violate free
speech clause, as claimed by adult cabaret;
ordinance left ample means of conveying the
message contained in erotic dancing by giving
adult cabaret choice to opt for pasties and
g-strings for dancers and compliance with
reasonable restrictions of ordinance, or to outfit
dancers in sufficient cloth to escape regulation
altogether. U.S.C.A. Const.Amend. I.

2 Cases that cite this headnote

2 Cases that cite this headnote
1181

Constitutional Law
in general

~Nudity

121)

Prohibition on the sale or consumption of
alcohol on the premises of sexually-oriented
businesses in county's content-neutral time,
place, and manner ordinance was a reasonable
restriction narrowly tailored to limit the
secondary effects of crime, and therefore
ordinance did not violate free speech clause, as
claimed by adult cabaret; county's finding that
sexually-oriented businesses as a category were
associated with numerous adverse secondary
effects reasonably relied on a number of prior
judicial decisions finding sufficient evidence to
support the connection between adverse effects
and adult entertainment when combined with
alcohol consumption. U.S.C.A. Const.Amend. I.

Cases that cite this headnote

[19)

Constitutional Law
nudity or indecency

~Public

Because nudity itself is not essential to the
eroticism that brings dancing under the
protection of the First Amendment, a ban on
public nudity merely limits a particular means of
expressing the kind of erotic message being
disseminated. U.S.C.A. Const.Amend. I.

3 Cases that cite this headnote

Cases that cite this headnote

1221

1201

Constitutional Law
Y..Performers
Public Amusement and Entertainment
Y->Dancing and other performances

Definitions of semi-nudity and nudity in
county's content-neutral time, place, and manner
ordinance
regulating
sexually-oriented
businesses did not unreasonably limit alternative
WESTLAW

Constitutional Law
against intoxicating liquors in
adult establishments
Intoxicating Liquors
~Licensing and regulation
~Prohibition

While.erotic dancing, whether performed in the
nude or nearly so, is a protected expressive
activity under the First Amendment, the state of
nudity itself is not inherently expressive.
U.S.C.A. Const.Amend. I.

Constitutional Law
Y->Prohibition of substantial amount of speech

A law that is overly broad proscribes a
substantial amount of constitutionally protected
speech judged in relation to the statute's plainly
legitimate sweep. U.S.C.A. Const.Amend. 1.
1 Cases that cite this headnote
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Cases that cite this headnote

(231

Constitutional Law
<FOverbreadth

[26(

Overbroad laws warrant the dramatic remedy of
invalidation to allay the concern that the threat
of enforcement of such a law may deter or chill
constitutionally protected speech. U.S.C.A.
Const.Amend. 1.

County's licensing scheme for sexually-oriented
businesses and their employees was a prior
restraint on protected First Amendment
expression, where ordinance prohibited iicense
to applicant convicted of specified criminal
activity, and provided for revocation of
business's license if business knowingly hired
someone who committed specified crime within
·previous five years. U.S.C.A. Const.Amend. 1.

Cases that cite this headnote

(241

Constitutional Law
O=-Prohibition of substantial amount of speech
To succeed in a facial-overbreadth challenge on
First Amendment speech grounds, plaintiffs
must demonstrate from the text of the statute
and from actual fact that a substantial number of
instances exist in which the law cannot be
U.S.C.A.
applied
constitutionally.
Const.Amend. 1.

Constitutional Law
and permits in general
Public Amusement and Entertainment
~Sexually Oriented Entertainment
~Licenses

1 Cases that cite this headnote

(271

Constitutional Law
Prior Restraints
Prior restraints on protected expression are not
unconstitutional per se. U .S.C.A. Const.Amend.

8 Cases that cite this headnote

1.

Cases that cite this headnote
(25(

Constitutional Law
<FSexually Oriented Businesses; Adult
Businesses or Entertainment
Constitutional Law
~Licenses and permits in general
Public Amusement and Entertainment
~Sexually Oriented Entertainment
County ordinance that established licensing
requirements
and
regulations
for
sexually-oriented
businesses
was
not
unconstitutionally overbroad on its face, as
claimed by three such businesses, in absence of
any arguments or evidence in support of
overbreadth claims beyond those proffered in
support of businesses' unsuccessful as-applied
free speech challenges. U.S.C .A. Const.Amend.
1.

WEST LAW

(28(

Constitutional Law
and permits in general
Public Amusement and Entertainment
~Sexually Oriented Entertainment

~Licenses

Prior restraint on speech imposed by county
ordinance's
licensing
scheme
for
sexually-oriented businesses, which restraint
consisted of license prohibition or revocation in
relation to prior crime by an applicant, did not
violate free speech clause, where ordinance
provided for prompt judicial review ofa revoked
license and also provided for the preservation of
the status quo while a license application was
pending and while an appeal from a revocation
of the license was pending. U.S.C.A.
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Const.Amend. 1.
I Cases that cite this headnote

[29]

Counties
iii=Legislative control of acts, rights, and
liabilities
Public Amusement and Entertainment
~Preemption

State adult-oriented establishment statute did not
preempt county ordinance's limitation on hours
of operation for sexually-oriented businesses;
statute clearly allowed county to enact and
enforce
restrictions
concerning
business
operations of adult-oriented establishments and.
sexually-oriented businesses. West's T.C.A. §§
7-5 l-1402(b), 7-51-1406.
1 Cases that cite this headnote

30

1 1

Pleasants, Sr., Pleasants Law Firm, Memphis, Tennessee,
Joseph J. Levitt, Jr., Knoxville, Tennessee, for Appellants.
Scott D. Bergthold, Bryan Allen Dykes, Law Office of
Scott D. Bergthold, Chattanooga, Tennessee, for
Appellee.
Before: BOGGS, Chief Judge; KETHLEDGE, Circuit
Judge; and THAP AR, District Judge.'

Public Amusement and Entertainment
Oriented Entertainment

~Sexually

Sexually-oriented businesses lacked standing to
challenge civil disability provisions of county
ordinance which prohibited applicant from
receiving sexually-oriented business license if
applicant had been convicted of specified
criminal activity, where none of businesses or
anyone affiliated with them were ever convicted
of any of the specified crimes.
Cases that cite this headnote

Attorneys and Law Firms
*517 ARGUED: Frierson M. Graves, Baker, Donelson,
Bearman, Caldwell & Berkowitz, Memphis, Tennessee,
for Appellants. Scott D. Bergthold, Law Office of Scott
D. Bergthold, Chattanooga, Tennessee, for Appellee. ON
BRIEF: Frierson M. Graves, Baker, Donelson, Bearman,
Caldwell & Berkowitz, Memphis, Tennessee, Michael F.
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*518 OPINION
BOGGS, Chief Judge.
Three sexually oriented businesses, Richland Bookmart,
Inc., Adult Video Superstore, Inc., and Raymond's Place
filed suit to challenge the constitutionality of a Knox
County Ordinance that establishes licensing requirements
and regulations for sexually-oriented businesses. Plaintiffs
attacked several provisions of the Ordinance, on the
theory that the Ordinance is unconstitutional as applied to
them and on its face. Upon motions by both parties, the
district court granted summary judgment in favor of Knox
County and denied Plaintiffs' motion for partial summary
judgment, with one small exception: the court ordered the
severance of two crimes, "racketeering" and "dealing in
controlled substances," from the list of crimes that
triggered the Ordinance's civil disability provision.
Plaintiffs' appeal raises four main issues. First, Plaintiffs
claim that the Ordinance is an unconstitutional
infringement on First Amendment freedoms that is not
justified by adequate evidence that local sexually oriented
businesses produce adverse "secondary effects" or that
the Ordinance is designed to remedy such effects. Second,
Plaintiffs claim that the definitions of "nudity,"
"semi-nudity," and "adult motel," as well as the
prohibition on the sale and consumption of alcohol are not
narrowly tailored and are unconstitutionally overbroad.
Third, they claim that the Ordinance enacts an
unconstitutional prior restraint. Fourth, they claim that the
Ordinance's regulation of business hours is preempted by
Tennessee law. Knox County cross-appeals, arguing that
the district court erroneously ordered the severance of
"racketeering" and "dealing in controlled substances"
from the Ordinance's civil disability provision. With
regard to the issues presented by Plaintiffs' appeal, we
affirm the district court's decision; with regard to the
cross-appeal, we reverse the order to sever.
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Richland Bookmart, Inc. ("Richland") and Adult Video
Superstore, Inc. ("Adult Video") are adult stores that sell
and rent books, magazines and videos to adults. Both
Richland and Adult Video are "off-site consumption" or
"retail only" businesses-they do not operate on-site
facilities for viewing of films or for other adult
entertainment. Richland has operated for over twenty
years; Adult Video opened in 2004. Greg Turner operates
Raymond's Place ("Raymond's"), an adult cabaret that
provides "adult entertainment to consenting adults,"
including female dancers perfonning in the nude or clad
in pasties and g-strings.
In the fall of 2004, the Knox County Commission
("County") began to update its regulation of sexually
oriented
businesses,
culminating
in
Ordinance
0-05-2-102 ("Ordinance"). The Ordinance enacted
licensing requirements and other regulations applicable to
"sexually oriented businesses," which include adult
arcades, adult bookstores or adult video stores, adult
cabarets, adult motels, adult motion picture theaters,
semi-nude model studios, sexual device shops, and sexual
encounter centers.
An "adult bookstore or adult video store" is defined as "a
commercial establishment which, as one of its principal
business purposes, offers for sale or rental for any form of
consideration any one or more of the following: books or
[visual representations] which are characterized by their
emphasis upon the display of 'specified sexual activities'
or 'specified anatomical *519 areas'." In reaction to a
June 29, 2005 decision by the Tennessee Supreme Court,
which invalidated a zoning ordinance on the basis of its
vague definition of "adult bookstore," see City of
Knoxville v. Entertainment Resources, LLC, 166 S.W.3d
650 (Tenn.2005), the County amended its definition of
adult bookstore or video store. The amended Ordinance
specifies that a "principal business purpose" is defined to
mean 35% or more of any one of the following: (a)
displayed merchandise, (b) wholesale or (c) retail value of
the displayed merchandise, (d) revenues derived from sale
or rental, or (e) interior business space (we shall refer to
this provision as the "35% threshold"). In addition, (t) a
business that "regularly features" the "specified sexual
activities" or "anatomical areas" and "prohibits access by
minors, because of age, to the premises, and advertises
itself as offering 'adult' or 'xxx' or 'x-rated' or 'erotic' or
'sexual' or 'pornographic' material on signage visible
from a public right of way," is also defined to have the
principal business purpose sufficient to bring it within the
scope of the Ordinance.
An adult cabaret is defined as "a nightclub, bar, juice bar,
restaurant, bottle club, or similar commercial
WES TLAW

establishment, whether or not alcoholic beverages are
served, which regularly features persons who appear
semi-nude." "Semi-nude or state of semi-nudity" is
further defined to mean "the showing of the female breast
below a horizontal line across the top of the areola and
extending across the width of the breast at that point, or
the showing of the male or female buttocks. This
definition shall include the lower portion of the human
female breast, but shall not include any portion of the
cleavage of the human female breasts exhibited by a
bikini, dress, blouse, shirt, leotard, or similar wearing
apparel provided the areola is not exposed in whole or in
part."'
The Ordinance regulates sexually oriented businesses in
three general ways: it requires that such businesses and all
employees thereof be licensed on an annual basis, Secs.
4-12; it regulates business hours, the manner in which
sexually explicit films or videos may be exhibited, and
interior configuration requirements, Secs. 13- I 5; and it
prohibits certain activities, Sec. 18. With regard to
licensing, the Ordinance provides that a license "shall" be
issued to both businesses and employees unless one of the
specified conditions is met. One such condition is the
applicant's conviction, a plea of guilty or of nolo
contendere to a "specified criminal activity," namdy
"rape, aggravated rape, aggravated sexual assault, public
indecency, statutory rape, rape of a child, sexual
exploitation of a minor, indecent exposure," "dealing in
controlled substances," or "racketeering." Sec. 5(a)(6),
(b )( 5). A business can also lose its license if it knowingly
hires someone who committed one of these specified
crimes within the previous five years. Sec. l 0.
The Ordinance prohibits nudity and the "sale, use or
consumption" of alcoholic beverage on the premises of a
sexually oriented business. "Nudity or a state of nudity" is
defined to mean "the showing of the human male or
female genitals, pubic area, vulva, anus, anal cleft or
cleavage with less than a fully opaque covering, or the
showing of the female breast with less than a fully opaque
covering of any part of the nipple and areola."
In May 2005, Richland and Adult Video filed suit seeking
a preliminary injunction, a permanent injunction, and
declaratory judgment against the Ordinance. After *520
the Ordinance was amended as noted above and
Raymond's motion to intervene was granted, the court
denied the County's motion to dismiss. Plaintiffs moved
for partial summary judgment, arguing that four
provisions of the Ordinance are overbroad and not
narrowly tailored, and the County moved for summary
judgment in November 2007. On December 17, 2007, the
district court denied Plaintiffs' motion and granted the
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County's motion for summary judgment with one
exception: the court ordered that "racketeering" and
"dealing in controlled substances" be severed from the
Ordinance's definition of"specified criminal activity."

II

We review a district court's grant of summary judgment
de novo. Trustees of the Mich. Laborers' Health Care
Fund v. Gibbons, 209 F.3d 587, 590 (6th Cir.2000). The
decision below may be affirmed only if the pleadings,
affidavits, and other submissions show "that there is no
genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of Jaw."
Fed.R.Civ.P. 56(c). In determining whether a genuine
issue of material fact exists, we draw all reasonable
inferences in the light most favorable to the non-moving
party. See Matsushita Elec. Indus. Co., Ltd. v. Zenith
Radio Corp., 475 U.S. 574, 587-88, 106 S.Ct. 1348, 89
L.Ed.2d 538 (1986).

III

Plaintiffs' first argument attacks the relevance and
sufficiency of the evidence relied on by the County to
justify the regulation of adult stores selling for off-site
consumption only and of stores barely meeting the 35%
threshold. Furthermore, Plaintiffs claim to have produced
their own evidence that puts the County's factual findings
and rationale in sufficient doubt to render summary
judgment for the County inappropriate. In order to
evaluate the merits of Plaintiffs' first claim, we must first
determine how much and what kind of evidence is
required to justify a regulation such as the present
Ordinance, and how much and what kind of evidence is
required to mount a successful challenge thereto.

A
fll 12 1 A regulation of sexually oriented businesses, such as
the Knox County Ordinance, implicates at least two
protected categories of speech: first, sexually explicit but
non-obscene speech, such as adult publications and adult
videos, and second, "symbolic speech" or "expressive
conduct," such as nude dancing. The Supreme Court has
held that a restriction on protected speech is "sufficiently
justified if it is within the constitutional power of the
WES TL.AW

Government; if it furthers an important or substantial
governmental interest; if the governmental interest is
unrelated to the suppression of free expression; and if the
incidental restriction on alleged First Amendment
freedoms is no greater than is essential to the furtherance
of that interest." United States v. O'Brien, 391 U.S. 367,
377, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968). Similarly,
"time, place, and manner" regulations of protected speech
will survive constitutional scrutiny "so long as they are
[content neutral,] designed to serve a substantial
governmental interest and do not unreasonably limit
alternative avenues of communication." City of Renton v.
Playtime Theatres, 475 U.S. 41, 47, 106 S.Ct. 925, 89
L.Ed.2d 29 (1986).
The Supreme Court has indicated that "the [0 'Brien ]
standard for judging the validity of restrictions on
expressive conduct ... in the last analysis is little, if any,
different from the standard applied to time, place, or
manner restrictions." *521 Ward v. Rock Against Racism,
491 U.S. 781, 797-98, 109 S.Ct. 2746, 105 L.Ed.2d 661
(1989) (internal quotation marks and citation omitted);
see also Barnes v. Glen Theatre, Inc., 501 U.S. 560, 566,
I 11 S.Ct. 2456, 115 L.Ed.2d 504 (1991) ("In Clark [v.
Cmty.for Creative Non-Violence, 468 U.S. 288, 104 S.Ct.
3065, 82 L.Ed.2d 221 ( 1984),] we observed that this
[time, place, or manner] test has been interpreted to
embody much the same standards as those set forth in
United States v. 0 'Brien .... "). Accordingly, we have
previously treated the two standards as sufficiently similar
to be applied interchangeably. See, e.g., Sensations, Inc. v.
City of Grand Rapids, 526 F.3d 291, 299 n. 6 (6th
Cir.2008); DLS, Inc. v. City of Chattanooga, 107 F.3d
403, 410 n. 6 (6th Cir.1997). Yet, the two formulations
were penned in different contexts and employ different
language; neither the Supreme Court nor this court has
made explicit whether and when the differences have any
legal significance. We continue to adhere to the position
that the 0 'Brien and Renton inquiries "embody much the
same standards," Barnes, 501 U.S. at 566, 111 S.Ct. 2456.
DLS, Inc., I07 F.3d at 410 n. 6. At the same time, a clear
resolution of Plaintiffs' first claim is aided by an
understanding of the difference between 0 'Brien and its
progeny and Renton and its progeny.
131

Unlike content-based regulations that are subject to the
"most exacting scrutiny," regulations "unrelated to the
content of speech are subject to an intermediate level of
scrutiny." Turner Broad. Sys. v. FCC, 512 U.S. 622, 642,
114 S.Ct. 2445, 129 L.Ed.2d 497 (1994). In O'Brien, the
Supreme Court set out the intermediate scrutiny standard
for the constitutionality of content-neutral regulations of
expression and applied it to a regulation of general
conduct (a prohibition on the destruction of Selective
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Service draft cards) that incidentally burdened "symbolic
speech" or "expressive conduct" (the burning of a draft
card to protest the war). 391 U.S. at 376-77, 88 S.Ct.
1673. In Renton, the Supreme Court confronted another
kind of content-neutral law: a time, place, or manner
regulation aimed at negative "secondary effects" of
protected speech.'

that alternative avenues of communication are not to be
unreasonably restricted is the only one that finds no
reflection in 0 'Brien: it may fairly be said that this
additional requirement exists to guard against the peculiar
risks of time, place, and manner regulations that are not
presented by general-conduct regulations.
141 151

In Renton, the Supreme Court reformulated the
requirements of the 0 'Brien test and made them more
specific as applied to the subset of content-neutral
regulations then before the Court. Renton's standard
applies to time, place, and manner regulations rather than
to prohibitions of speech, thereby limiting its application
to laws that satisfy 0 'Brien's first requirement that
regulations be within the government's constitutional
power. Renton closely mirrors O'Brien's second
requirement that the regulation "further" a substantial
government interest by requiring that it be "designed to
serve" the same. Renton requires that such regulations be
content-neutral, thereby satisfying 0 'Brien's third
requirement that the interest be unrelated to the
suppression of speech.
O'Brien's final demand that a restriction be "no greater
than is essential to the furtherance" of the government
interest is a requirement that the law be narrowly *522
tailored. See Turner Broad. Sys., 512 U.S. at 662, 114
S.Ct. 2445 (stating that a law needs to be narrowly
tailored to satisfy the 0 'Brien standard, and that narrow
tailoring "in this context requires ... that the means chosen
do not burden substantially more speech than is necessary
to further the government's legitimate interests." (internal
quotation marks and citation omitted)). While Renton
does not explicitly require narrow tailoring, we agree with
the Seventh Circuit that a narrow-tailoring requirement is
implicit in the Renton standard. Ben's Bar, Inc. v. Village
a/Somerset, 316 F.3d 702, 714 n. 16 (7th Cir.2003). That
circuit noted that "the Supreme Court does not always
spell out the 'narrowly tailored' step as part of its standard
for evaluating time, place, and manner restrictions." Ibid.
However, "a close examination of Renton reveals that the
Court did consider whether the zoning ordinance at issue
was narrowly tailored," ibid. (citing Renton, 475 U.S. at
52, 106 S.Ct. 925), and that the Court has required narrow
tailoring in other cases involving time, place, and manner
regulation. See Ward, 491 U.S. at 791, 109 S.Ct. 2746
(holding that to pass constitutional scrutiny, time, place,
or manner restrictions must be " 'justified without
reference to the content of the regulated speech, ...
narrowly tailored to serve a significant governmental
interest, and ... leave open ample alternative channels for
communication of the information' ")(quoting Clark, 468
U.S. at 293, 104 S.Ct. 3065). Renton's final requirement
WES TLAW

The choice between the O'Brien and Renton
doctrines takes on some significance mainly when we
must determine what evidence is sufficient to satisfy the
substantially equivalent intermediate-scrutiny standards.
See also Peek-A-Boo Lounge of Bradenton, Inc. v.
Manatee County, 337 F.3d 1251, 1264-65 (I Ith
Cir.2003). Importantly, the kind of evidence required to
establish that a regulation furthers a substantial
government interest depends on character of the interest.
A content-neutral regulation of conduct, such as the
prohibition on public nudity or on the destruction of draft
cards, "require lsJ no evidentiary showing at all that the
threatened harm was real.'; City of Erie v. Pap's A.M., 529
U.S. 277, 299, 120 S.Ct. 1382, 146 L.Ed.2d 265 (2000)
(emphasis added). It was enough, for example, that
Congress took "official notice, as it were, that draft card
destruction would jeopardize the [Selective Service]
system," and no further evidence or studies were required.
Ibid. (citing O'Brien, 391 U.S. at 378-80, 88 S.Ct. 1673).
See also Barnes, 501 U.S. at 567-68, 111 S.Ct. 2456.
However, as the Supreme Court cautioned, "[t]he fact that
this sort of leeway is appropriate in a case involving
conduct
says
nothing
whatsoever
about
its
appropriateness in a case involving actual regulation of
First Amendment expression." Ibid. (emphasis added); see
also Schad v. Mount Ephraim, 452 U.S. 61, 73, 101 S.Ct.
2176, 68 L.Ed.2d 671 (1981) (holding that plaintiffs'
convictions for violation of a zoning ordinance
prohibiting all live entertainment in the Borough of
Mount Ephraim ran afoul of the First and Fourteenth
Amendments, because "the Borough has presented no
evidence ... that live entertainment poses problems ...
more significant than those associated with various
permitted uses" (emphasis added)).
*523 161 171 The burden governments must carry to
establish the connection between "actual regulation of
First Amendment expression" and its purported impact on
secondary effects was further elaborated in Alameda
Books, 535 U.S. 425, 122 S.Ct. 1728, 152 L.Ed.2d 670.
The initial evidentiary burden on the government is not a
heavy one: the entity issuing the regulation "must have
had a reasonable evidentiary basis for concluding that its
regulation would have the desired effect. Although not
extraordinarily high, this evidentiary burden requires that
the entity show that the evidence upon which it relied was
'reasonably believed to be relevant to the problem' that
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the entity sought to address." 729, Inc., 515 F.3d at 491
(citing Renton, 475 U.S. at 51-52, 106 S.Ct. 925; Alameda
Books, 535 U.S. at 438, 439, 122 S.Ct. 1728 (plurality);
Id. at 449, 122 S.Ct. 1728 (Kennedy, J., concurring in the
judgment)). No comparable "evidentiary basis" has been
demanded to establish that a general-conduct regulation
further such an interest. See Pap's A.M., 529 U.S. at
298-99, 120 S.Ct. 1382 ("The Court [in 0 'Brien] did not
require evidence that the integrity of the Selective Service
System would be jeopardized by the knowing destruction
or mutilation of draft cards.... There was no study
documenting instances of draft card mutilation or the
actual effect of such mutilation on the Government's
asserted efficiency interests."). For this reason, our first
step is to determine whether the Knox County Ordinance
purports to be a regulation of conduct that incidentally
burdens expression (as in 0 'Brien ), a time, place, or
manner regulation targeting secondary effects (as in
Renton ), or a regulation comprising both (as in Pap's
A.M.) .3 .

S.Ct. 1382; Richland Bookmart, 137 F.3d at 440.
Plaintiffs argue that the Ordinance does not advance that
admittedly important interest and that summary judgment
in favor of the County was improper because Plaintiffs
adduced facts demonstrating that at least a subset of the
businesses regulated by the Ordinance has not in fact
generated any adverse secondary effects in Knox County.
Under Renton, the County had to provide "a reasonable
evidentiary basis for concluding that its regulation would
have the desired effect." 729, Inc. v. Kenton County
Fiscal Court, 515 F.3d 485, 491 (6th Cir.2008). Plaintiffs
submit that the County failed to carry its initial
evidentiary burden, "however slight," because the
evidence cited in the Ordinance is not "germane" to at
least two categories of adult businesses in Knox
County-namely, "off-site consumption" bookstores or
video stores such as Richland and Adult Video, and
"combination" adult-mainstream stores that barely meet
the Ordinance's 35% threshold. Appellants' Br. at 22, 26.
9

The Supreme Court and this court have repeatedly
held that local governments need not conduct their own
studies demonstrating that adverse secondary effects
result from the operation of sexually oriented businesses
or that the measures chosen will ameliorate these effects.
Alameda Books, 535 U.S. at 438, 122 S.Ct. 1728
(plurality opinion); id. at 451, 122 S.Ct. 1728 (Kennedy,
J., concurring); Pap's A.M. , 529 U.S. at 296, 120 S.Ct.
1382; Renton, 475 U.S . at 51-52, 106 S.Ct. 925 ; Deja Vu
of Nashville, Inc. v. Metro. Gov 't of Nashville &
Davidson County, 466 F.3d 391, 398 (6th Cir.2006); Deja
Vu a/Cincinnati, L.L. C. v. Union Twp., 411F.3d777, 791
(6th Cir.2005) (en bane). "The First Amendment does not
require a city, before enacting such an ordinance, to
conduct new studies or produce evidence independent of
that already generated by other cities, so long as whatever
evidence the city relies upon is reasonably believed to be
relevant to the problem that the city addresses." Renton,
475 U.S. at 51-52, 106 S.Ct. 925 (emphasis added). Nor
are local governments required to demonstrate empirically
that its proposed regulations will or are likely to
successfully ameliorate adverse secondary effects.
Alameda Books, 535 U.S. at 439, 122 S.ct. 1728. Thus,
insofar as Plaintiffs merely dispute the relevance of
"foreign" and outdated studies, they fail to create a
genuine issue of material fact to survive summary
judgment.
1 1 11°1

The Knox County Ordinance is a content-neutral time,
place, and manner regulation. Its stated aim is to "prevent
the deleterious secondary effects of sexually oriented
businesses within the County." Sec. l(a). To combat the
secondary effects identified in the Preamble to the
Ordinance, the County chose to regulate sexually oriented
businesses by means of a licensing scheme and other
regulations that are applicable to such establishments
only, and a prohibition on only certain activities in such
establishments. The County does not attempt to regulate a
general category of conduct as in O'Brien or Barnes;
instead, it expressly seeks to regulate protected expression
in order to ameliorate adverse secondary effects. Cf
Pap 's A.M., 529 U.S. at 289-90, 120 S.Ct. 1382 (holding
that Erie's ordinance is on its face a general prohibition
on public nudity that does not target expressive nude
dancing). Thus, we find it prudent to conduct our analysis
in terms set forth in Renton and Alameda Books-or,
equivalently, to apply the 0 'Brien test, incorporating
evidentiary standards articulated in *524 Renton and its
progeny.'
1s1

B

The next question is whether the Ordinance serves a
substantial government interest. It is now recognized that
governments have a substantial interest in controlling
adverse secondary effects of sexually oriented
establishments, which include violent, sexual, and
property crimes as well as blight and negative effects on
property values. E.g., Pap 's A.M. , 529 U.S. at 296, 120
WEST LAW

1111

This is not to say that, provided that the now-standard
list of studies and judicial opinions is recited, no plaintiff
could ever successfully challenge the evidentiary basis for
a secondary-effects regulation. Albeit light, the burden on
the government is not non-existent, and a *525 plaintiff
may put forth sufficient evidence to further augment that
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burden:
This is not to say that a
municipality can get away with
shoddy data or reasoning. The
municipality's evidence must fairly
support the municipality's rationale
for its ordinance. If plaintiffs fail to
cast direct doubt on this rationale,
either by demonstrating that the
municipality's evidence does not
support its rationale or by
furnishing evidence that disputes
the municipality's factual findings,
the municipality meets the standard
set forth in Renton. If plaintiffs
succeed in casting doubt on a
municipality's rationale in either
manner, the burden shifts back to
the municipality to supplement the
record with evidence renewing
support for a theory that justifies its
ordinance.
Alameda Books, 535 U.S. at 438-39, 122 S.Ct. 1728. As
we have recently noted, the Alameda Books plurality thus
"set forth a burden-shifting framework governing the
evidentiary standard in secondary-effects cases."
Sensations, Inc. v. City of Grand Rapids, 526 F.3d 291,
297 n. 5 (6th Cir.2008). 5
1121

Plaintiffs contend that not only has the County failed
to carry its initial burden, but that they have "raised the
doubt required by Alameda," Appellants' Dr. at 31,
shifting the burden back to the County to proffer further
evidence in support of its rationale, which makes
summary judgment for the County at this stage improper.
As an initial matter, Plaintiffs are incorrect to suggest that
the County cited no findings relevant to the secondary
effects of the contested types of businesses (off-site and
combination stores). In fact, the Ordinance relied on a
number of judicial decisions, which held that evidence of
secondary effects produced by off-site or retail-only
sexually oriented businesses was sufficient to justify their
regulation. For example, in H & A Land Corp. v. City of
Kennedale, the Fifth Circuit stated that the City of
Kennedale "cannot reasonably believe its evidence [of
secondary effects] is relevant unless it sufficiently
segregates data attrihutahle to off-site estahlishments from
the data attributable to on-site establishments." 480 F.3d
336, 339 (5th Cir.2007). That Circuit considered the
evidence offered by the City and found that a 1984
Indianapolis study and a 1986 Oklahoma City study
indeed isolated the effects of off-site establishments on
WESTLAW

property values, which sufficiently "support[ ed] the belief
that off-site sexually oriented businesses cause harmful
secondary effects." Ibid. Similarly, in World Wide Video
of Wash., Inc. v. City ofSpokane, the Ninth Circuit upheld
Spokane's regulation of retail-only stores on the basis of
testimonial evidence from residents complaining of a
variety of negative effects associated with this category of
businesses. 368 F.3d 1186, 1197 (9th Cir.2004). The
Indianapolis and Oklahoma studies relied on by
Kennedale and the testimonial evidence relied on by
Spokane were also included among the findings made by
the County in enacting the Ordinance.
While some courts have presumed that the distinction
between off- and on-site *526 consumption may be
constitutionally relevant, H & A Land Corp., 480 F.3d at
339, it is difficult to maintain the same about Plaintiffs'
suggested distinction between "combination" stores that
just barely meet one of the 35% thresholds and those that
meet it by some larger margin. Requiring local
governments to produce evidence of secondary effects for
all categories created by every articulable distinction is a
misapprehension of the Supreme Court's holding that
governments may rely on any evidence "reasonably
believed to be relevant." Alameda Books, 535 U.S. at
438-39, 122 S.Ct. 1728 (stating that the city need not
demonstrate that "adult department stores" produce the
same secondary effects as "adult minimalls"); see also
G.M Enters. v. Town of St. Joseph, 350 F.3d 631, 639
(7th Cir.2003) ("The plurality [in Alameda Books ] did
not require that a regulating body rely on research that
targeted the exact activity it wished to regulate, so long as
the research it relied upon reasonably linked the regulated
activity to adverse secondary effects."). While the 35%
threshold may be arbitrarily chosen, and it very well may
be that this threshold sweeps in some relatively benign
establishments, it is not for us to decide that some higher,
equally arbitrary percentage would lessen the burden on
expression without compromising the efficacy of the
Ordinance in controlling secondary effects. See DLS, Inc.,
107 F.3d at 413 ("The City Council determined that a
six-foot zone struck the appropriate balance; while it is
probable that each marginal foot of the buffer zone
achieves each of these goals somewhat less efficiently, it
is not for us to say that a seven-foot zone or a five-foot
zone would strike a better balance."). Thus, we find that
the cumulative evidence of secondary effects documented
in the preamble to the Ordinance "fairly supports" the
County's rationale in regulating off-site and combination
establishments, along with other sexually oriented
businesses, as required by Alameda Books.
Because we find that the County met its initial evidentiary
burden, only if Plaintiffs succeed in casting "direct doubt"
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on the County's rationale or factual findings would the
County need additional support for its decision to regulate
the contested business categories. We conclude that
Plaintiffs' efforts to cast such doubt are unsuccessful.
Assuming for the sake of argument that the evidence
offered by the Plaintiffs is not inadmissible on summary
judgment, as the County argues it is, Appellee's Br. at
36-38, it is of dubious substantive import. Unlike most
plaintiffs challenging similar regulations, e.g., JL.
Spoons, Inc. v. Dragani, 538 F.3d 379, 381-82 (6th
Cir.2008), Plaintiffs do not introduce their own expert
findings or studies, but rely on a private investigator and
their own or their attorney's summaries of police incident
reports and property value assessments. Even if we were
to accept this information as authoritative, its probative
value is minimal because elementary rules of logic and
empirical inference preclude the conclusions Plaintiffs
urge.
Plaintiffs argue that an affidavit signed by their attorney
contains evidence that no decrease in property values was
caused by some of the businesses. The affidavit contains
property values set by the Knox County Tax Assessor for
properties around Richland and Raymond's, and for
properties around "various establishments which provide
and distribute adult videos as well as provide adult
dancing" for years 1997, 2001, and 2005. However, we
are told nothing about how the 13% increase in property
values over the period of eight years around Richland and
Raymond's shown in the affidavit compares to the
changes in property values elsewhere in Knox County. An
absolute increase in property values says nothing about
Richland's *527 or Raymond's impact on those property
values, because we do not observe the counterfactual (i.e.,
what those values would be if Richland were not located
there), nor do we observe the changes in property values
in similar locations, or in any location, not near a sexually
oriented business. Nor can we conclude anything about
the trends in property values prior to 1997-and Plaintiff
Richland has been in operation at its present site for over
twenty years, operating as an off-site consumption
establishment since about 1990. Appellants' Br. at 6.
Likewise, we cannot know whether the proffered "various
establishments which provide and distribute adult videos
as well as provide adult dancing" are representative of all
such establishments in Knox County, and therefore, we
can conclude nothing about the impact on property values
of the whole category of businesses.
Further, Plaintiffs submit a summary of "[p]olice incident
reports from the period January 1, 2000 through May
2005 of video stores with large adult sections of sexually
explicit videos described in the Affidavit of [Plaintiffs']
investigator to demonstrate the lack of any negative
WESTLAW

secondary effects on [sic] video stores with as little as
35% [of inventory consisting of sexually-explicit
materials] as defined in the Ordinance." Appellants' Br. at
11. The affidavit composed by a private investigator hired
by Plaintiffs contains only general descriptions of the
businesses, such as would be readily observable by a
customer. There is little in the affidavit that allows us to
conclude that all or most businesses selected meet any
one of the 35% thresholds in the Ordinance or whether
each or any of them barely clears, or vastly exceeds, the
35% threshold. Merely stating that a video store had an
inventory of "approximately 4,000 sexually explicit
videos," for example, says nothing about the percentage
of the total inventory these videos comprise.
1131
It is unnecessary for us to go through every piece of
evidence Plaintiffs offer in an attempt to cast doubt on the
County's findings and rationale. While the County may
rely on evidence from other locations and anecdotal
evidence, Plaintiffs' burden is heavier and cannot·be met
with unsound inference or similarly anecdotal
information. Giving Plaintiffs' evidence the most
charitable treatment, it suggests merely that the County
"could have reached a different conclusion during its
legislative process" with regard to the need to regulate
some categories of sexually oriented businesses. See
Daytona Grand, Inc. v. City of Daytona Beach, 490 F.3d
860, 881 (11th Cir.2007). As the district court and the
County point out, evidence suggesting that a different
conclusion is also reasonable does not prove that the
County's findings were impermissible or its rationale
unsustainable. Ibid.; Turner Broad. Sys., 520 U.S. at
211, 117 S.Ct. 1174 (stating that in the context of
intermediate scrutiny, conflicting evidence should not
lead the court to "re-weigh the evidence de novo"); G. M
Enters., 350 F.3d at 639 ("Although this evidence shows
that the [town government] might have reached a different
and equally reasonable conclusion regarding the
relationship between adverse secondary effects and
sexually oriented businesses, it is not sufficient to vitiate
the result reached in the ... legislative process."). While
Plaintiffs claim to have produced evidence disproving that
their establishments are associated with lower property
values or higher crime rates, the Ordinance is supported
by evidence to the contrary. For example, contra
Plaintiffs' claim that Raymond's cabaret is not associated
with higher crime, the County relied on several studies
and judicial decisions attesting to such an association:
e.g., a 1997 Houston study, a 1977 Los Angeles study,
police investigations *528 of crimes and unsanitary
conditions at adult cabarets in nearby Chattanooga, and
judicial findings of prostitution at same, DLS, Inc. v. City
of
Chattanooga,
894
F.Supp.
1140,
1146
(E.D.Tenn.1995), affd 107 F.3d 403. Contra Plaintiffs'
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claim that Richland and Adult Video produce no adverse
secondary effects, the County relied on several studies
and testimonial evidence, such as those we noted above.
Plaintiffs' unsystematic and eclectic collection of
information is insufficient to cast direct doubt on the
relevance of the evidence relied on by the County, or the
County's rationale in enacting the Ordinance. For these
reasons, we conclude Plaintiffs did not meet their burden
of casting direct doubt on the factual findings or rationale
underlying the County's Ordinance.

c
Plaintiffs' second argument combines an as-applied and a
facial challenge to the Ordinance's regulatory reach.
Plaintiffs challenge the definition of"semi-nudity," which
is part of the definition of "adult cabaret," the definition
of"nudity," the prohibition on the sale or consumption of
alcohol, and the definition of "adult motel" as not
narrowly tailored and/or overbroad.
lt 4 I 1151As we discussed above in section III.A, time, place,

and manner regulations of speech must be narrowly
tailored to serve the governmenfs iegitimate,
content-neutral interests. Narrow tailoring means that the
"[g]overnment may not regulate expression in such a
manner that a substantial portion of the burden on speech
does not serve to advance its goals," but it does not
require that the means chosen "be the least restrictive or
least intrusive means" of serving its goals. Ward, 491
U.S. at 799, 109 S.Ct. 2746. "Rather, the requirement of
narrow tailoring is satisfied so long as the regulation
promotes a substantial government interest that would be
achieved less effectively absent the regulation." DLS,
Inc., 107 F.3d at 412 (quoting Ward, 491 U.S. at 799, 109
S.Ct. 2746).
16

1 Adult Cabaret. Plaintiffs argue that the definition of
"adult cabaret," insofar is it incorporates the definition of
"semi-nudity," is not narrowly tailored, and that the
district court erred in denying their motion for partial
summary judgment on this issue. Plaintiff Raymond's is
an adult cabaret under the Ordinance and has standing to
challenge this provision.
1

Plaintiffs claim that the definition of "semi-nudity"
unreasonably subjects to the licensing and regulatory
requirements businesses, whose performers wear more
than pasties and g-strings. Plaintiffs explain that pasties
show "the female breast below a horizontal line across the
top of the areola" and a g-string shows buttocks, which
makes a pasties-and-g-string ensemble insufficient to
WESTLAW

avoid the definition of semi-nudity-and thus, the
regulatory reach of the Ordinance. Appellants' Br. at 41.
Subjecting such performances to regulation, Plaintiffs
argue, does not serve the government's legitimate interest
in controlling secondary effects and needlessly abridges
the erotic expression communicated by the performers.
We recognize that "nude or nearly [nude]" dancing
conveys "an endorsement of erotic experience," and is a
protected form of expression "in the absence of some
contrary clue." DLS, Inc., I 07 F.3d at 409 (quoting
Barnes, 501 U.S. at 581, Ill S.Ct. 2456 (Souter, J.,
concurring in the judgment)). We need not adopt the
district court's determination that "the Ordinance goes no
further than regulating businesses in which dancers wear
pasties and g-strings," in order to conclude that the
Ordinance is narrowly tailored.

*529 We have previously upheld various time, place, and
manner regulations of businesses featurin'g performers
clad in revealing garments that nonetheless cover more
than the pubic area and areolae. In DLS, Inc., this court
considered a Chattanooga City ordinance that defined
"adult cabaret" in a similar, if not even more far-reaching
manner:
an establishment which features as
a principle [sic] use of its business,
entertainers and/or waiters and/or
bartenders who expose to public
view of the patrons within said
establishment, at any time, the bare
female breast below a point
immediately above the top of the
areola, human genitals, pubic
region, or buttocks, even ifpartially
covered by opaque material or
completely covered by translucent
material; including swim suits,
lingerie or latex covering. Adult
cabarets shall include commercial
establishments
which
feature
entertainment of an erotic nature
including exotic dancers, strippers,
male or female impersonators, or
similar entertainers.

DLS, Inc., 107 F.3d at 406 (emphasis added). In
Sensations, Inc., this court upheld a Grand Rapids
regulation of sexually oriented businesses that restricted
the activities of semi-nude performers, where semi-nudity
was defined in terms identical to the ones under
consideration. 526 F.3d at 294. True, the plaintiffs in
those cases did not emphasize the same argument
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Plaintiffs here make-namely, that "adult cabarets should
be allowed to decide whether they want to be licensed and
offer dancers wearing g-strings and pasties," or "be free
of licensing requirements and the other regulations in the
Ordinance ... by wearing slightly more clothing."
Appellants' Br. at 43. However, in the course of
validating licensing and other regulations, we necessarily
affirmed the constitutionality of burdening establishments
that feature similarly defined "semi-nude" erotic dancing.
DLS, Inc., 107 F.3d 403 (upholding a licensing
requirement and a requirement of a "six-foot buffer zone"
between performers of adult cabarets and customers,
employees, or other entertainers); Sensations, Inc., 526
F.3d at 294 (upholding, inter alia, a "six-foot buffer
zone," a "no-touching" rule between performers and
audience, and a limitation on business hours).
Plaintiffs' proposition that the County cannot
constitutionally regulate expressive conduct involving
performers who wear more cloth than pasties and
g-strings is unsupported. Plaintiffs' appeal to R. V.S.,
L.L.C. v. City of Rockford is misplaced. 361 F.3d 402 (7th
Cir.2004). R. V.S. is distinguishable on a number of
grounds: there, the court invalidated a zoning and
licensing regulation of establishments featuring "clothed"
exotic dancers. Moreover, the ordinance before that court
did not rely on any evidence, local or not, and it did not
contain any legislative findings or reasoning to support
the connection between "exotic dancing nightclubs," as
distinct from sexually oriented businesses, and secondary
effects. Id. at 411. By contrast, the County relied on, inter
alia, our decision in DLS, Inc. and a Fifth Circuit decision
that considered a challenge to a zoning ordinance as
applied to an adult cabaret whose dancers performed
semi-nude-wearing more than nothing, but less than a
bikini. Baby Dolls Topless Saloons, Inc. v. City of Dallas,
295 F.3d 471 (5th Cir.2002). That court determined that
in view of the secondary effects studies relied on by
Dallas-and now by Knox County, "it was reasonable for
the City to conclude that establishments featuring
performers in attire more revealing than bikini tops pose
the same types of problems associated with other
[sexually oriented businesses]." Id. at 482. Similarly, the
County's legislative determination that regular semi-nude
performances (as defined *530 by the Ordinance) are as
liable to produce unwanted secondary effects as other
sexually oriented businesses was reasonable, in view of
the secondary effects evidence the County examined.
Because that determination is reasonable, the regulation
of cabarets featuring semi-nude performers does not
impose a "substantial portion of the [regulatory] burden"
on protected speech without advancing the goals of the
Ordinance; on the contrary, the Ordinance promotes a
substantial government interest that would be achieved
WESTLAW

less effectively absent the regulation.
Finally, Plaintiffs' invocation of the Supreme Court's
jurisprudence regarding public nudity and nude dancing is
inapposite: both Barnes and Pap's A.M. upheld bans on
"nudity" and the concomitant requirement that erotic
performers wear at least pasties and g-strings, reasoning
that this limitation effected a minimal restriction on the
erotic expression contained in nude dancing. Neither case
may be read to suggest the unconstitutionality of
regulating semi-nude performances as defined by the
Ordinance, or to suggest that pasties and g-strings are the
most intrusive requirement that may be constitutionally
imposed.
17

Next, Plaintiffs claim that the definition of
prohibited "nudity" is not narrowly tailored because, in
their interpretation of the Ordinance's terms, a person
wearing only a g-string and pasties would violate that
prohibition. Appellants' Br. at 48-49. Plaintiff Raymond's
is an adult cabaret that has featured nude dancing in the
past, and therefore has standing to challenge this
provision.
1 1 Nudity.

19

We have previously upheld a similar, if not
identically-worded, prohibition on nudity in sexually
oriented establishments. In Sensations, Inc., we upheld a
prohibition on nudity defined as "the knowing or
intentional live display of a human genital organ or anus
with less than a fully opaque covering or a female's breast
with less than a fully opaque covering of the nipple and
areola." 526 F.3d at 294. This court explained that "(t]he
prohibition of full nudity has been viewed as having only
a de minimis effect on the expressive character of erotic
dancing." Id. at 299 (citing Pap's A.M., 529 U.S. at 301,
120 S.Ct. 1382; Barnes, 501 U.S. at 572, 111 S.Ct. 2456
(plurality opinion)). While erotic dancing, whether
performed in the "nude or nearly so," is a protected
expressive activity, the state of nudity itself is not
inherently expressive. See DLS, Inc., 107 F.3d at 409.
Because nudity itself is not essential to the eroticism that
brings dancing under the protection of the First
Amendment, the plurality in Pap's A.M. rejected Justice
Stevens's position that a ban on public nudity effects a
"complete ban on expression" by incidentally banning
nude dancing. Sensations, 526 F.3d at 299 (quoting Pap's
A.M., 529 U.S. at 292-93, 120 S.Ct. 1382). Instead, it
merely "limit[ s] one particular means of expressing the
kind of erotic message being disseminated." Ibid.
llSJ

1 1

Because the City of Erie justified its ordinance both as a
regulation of general conduct incidentally restricting
expression and as a restriction of expression aimed at its
secondary effects, the Supreme Court scrutinized both
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rationales. The Court conceded that banning nudity and
nude dancing may not be the most effective or the least
restrictive means of combating secondary effects of adult
establishments, but that the Constitution requires neither
to survive intermediate scrutiny. Pap's A.M, 529 U.S. at
301-02, 120 S.Ct. 1382 (holding that the "restriction is no
greater than is essential to the furtherance of the
government interest," and that it "leaves ample capacity
to convey the dancer's erotic *531 message," even if it is
not the least restrictive means to address the problem).
Plaintiffs seem to suggest that the definition of nudity in
the Ordinance is broader than constitutionally permissible
because donning a g-string, which they claim does not
cover the "anal cleft," does not take a performer out of the
state of nudity. The County on the other hand, "has
consistently maintained that pasties and G-strings ...
constitute sufficient covering to comply" with the
Ordinance. Appellee's Br. at 51. We need not weigh in on
the dispute between the parties as to the amount of fabric
required to cover the "anal cleft"; however, we see no
reason not to accept the County's limiting construction of
its own regulation and we presume that the County will
continue to abide by its stated interpretation in its
enforcement efforts. 6 We are unconvinced that defining
nudity in terms of exposing the "anus, anal cleft or
cleavage," however anatomically or linguistically
awkward, takes us beyond the territory controlled by our
holding in Sensations. Moreover, the Erie ordinance
upheld by the Supreme Court contained an even broader
definition of nudity. Pap's A.M, 529 U.S. at 284, 120
S.Ct. 1382 (Ordinance defined nudity to mean, inter alia,
"the showing of the human male or female genital [sic],
pubic hair or buttocks with less than a fully opaque
covering." (emphasis added)). 7 We conclude that the
prohibition
on "nudity"
in
sexually
oriented
establishments, as defined in the Ordinance, does not
burden substantially more expression than necessary to
advance the County's objective, and is thus narrowly
tailored.
1201 Moreover, the provisions involving semi-nudity and

nudity survive intermediate scrutiny because they do not
serve to restrict unreasonably the capacity to engage in
the protected expression embodied in erotic dance. Under
the Ordinance, adult cabarets have a choice:
establishments may opt for pasties and g-strings, which
the Supreme Court has described as having a minimal
effect on the message conveyed by completely nude
dancing,Pap'sA.M., 529U.S.at301, 120S.Ct.1382,and
comply with the reasonable restrictions of the Ordinance.
Or, establishments may outfit their employees in
sufficient cloth to cover "the female breast below a
horizontal line across the top of the areola" and the
WES TL AW

buttocks-which appears to be easily accomplished by
most bikinis-and escape regulation altogether. This choice
leaves adult cabarets with ample means of conveying the
message contained in erotic dancing, even if it is not the
least restrictive means to target adverse secondary effects.
Adult motel. Plaintiffs also challenge the definition of
"adult motel" as not narrowly tailored. However, none of
the Plaintiffs have standing to bring an as-applied
challenge to this provision.
1211 Prohibition on the sale or consumption of alcohol.

Finally, Plaintiffs *532 argue that the prohibition on the
sale, use or consumption of alcohol on the premises of
sexually oriented businesses is not narrowly tailored. The
County submits that Plaintiffs also lack standing to
challenge this prohibition because the record does not
establish that any of them have a liquor license or intend
to seek a liquor license. Assuming without deciding that
Raymond's, being representative of most adult cabarets,
has standing to challenge this provision, we agree with the
district court's conclusion that this prohibition is "a
reasonable restriction narrowly tailored to limit the
secondary effects of crime." In finding that sexually
oriented businesses as a category are associated with
numerous adverse secondary effects, the County
reasonably relied on a number of prior judicial decisions
finding sufficient evidence to support the connection
between adverse effects and adult entertainment when
combined with alcohol consumption. E.g., Ben's Bar,
Inc., 316 F.3d at 725 (holding that prohibition of alcohol
in adult entertainment venues "is, as a practical matter,
the least restrictive means of furthering the Village's
interest in combating the secondary effects resulting from
the combination of adult entertainment and alcohol
consumption").
1221 123 1 1241 1251 Facial

Challenge on Overbreadth
Grounds. Plaintiffs next challenge the Ordinance on
grounds that any one or combination of the same
provisions attacked as not narrowly tailored render the
Ordinance unconstitutionally overbroad. A law that is
overly broad "proscribe[s] a 'substantial' amount of
constitutionally protected speech judged in relation to the
statute's plainly legitimate sweep." J.L. Spoons, Inc., 538
F.3d at 383 (quoting Virginia v. Hicks, 539 U.S. 113,
118-19, 123 S.Ct. 2191, 156 L.Ed.2d 148 (2003)).
Overbroad laws warrant the dramatic remedy of
invalidation to "allay the concern that the threat of
enforcement of [such a] law may deter or chill
constitutionally protected speech." Ibid. However, the
Supreme Court has been explicit that the overbreadth
doctrine is not to be "casually employed." lJnited States v.
Williams, 553 U.S. 285, 128 S.Ct. 1830, 1838, 170
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L.Ed.2d 650 (2008). "Substantial social costs" are
incurred by preventing the "application of a law to
constitutionally unprotected speech, or especially to
constitutionally unprotected conduct." Hicks, 539 U.S. at
I 19, 123 S.Ct. 2191. Thus, the Court has "vigorously
enforced the requirement that a statute's overbreadth be
substantial, not only in an absolute sense, but also relative
to the statute's plainly legitimate sweep." Williams, 128
S.Ct. at 1838. To succeed in a facial-overbreadth
challenge, Plaintiffs must "demonstrate from the text of
[the statute] and from actual fact that a substantial number
of instances exist in which the law cannot be applied
constitutionally." N. Y State Club Ass 'n v. City of New
York, 487 U.S. 1, 14, 108 S.Ct. 2225, 101 L.Ed.2d 1
(1988). This Plaintiffs fail to do. Plaintiffs offer no
arguments or evidence in support of their overbreadth
claims beyond those proffered in support of their
as-applied challenges. Since we find that Plaintiffs failed
to show that protected speech is impermissibly burdened
by any of the provisions challenged as applied, these same
provisions cannot form the basis for a successful
overbreadth attack.

prompt final judicial decision on
the merits of a license denial and
preservation of the status quo while
an application or judicial review of
a license denial is pending.
Freedman v. Maryland, 380 U.S.
51, 58, 85 S.Ct. 734, 13 L.Ed.2d
649 (1965); FWIPBS, Jnc., 493
U.S. at 229-30, 110 S.Ct. 596; City
of Littleton v. Z.J. Gifts D-4, LLC,
541 U.S. 774, 779-80, 124 S.Ct.
2219, 159 L.Ed.2d 84 (2004). In
the seminal Freedman decision, the
Supreme Court suggested that a
licensing scheme must place the
burden of proof as to whether an
applicant's form of expression is
protected on the government. 380
U.S. at 58, 85 S.Ct. 734. However,
it now appears that prompt judicial
review and preservation of the
status
quo
are
the
only
constitutionally
indispensable
procedural safeguards. FW/PBS,
Inc., 493 U.S. at 228, 110 S.Ct.
596; Deja Vu of Nashville, 274
F.3d at 400-401 ....

D
27

29

126 1 1 1 1 1 Third, Plaintiffs argue that the Ordinance is an

unconstitutional prior restraint because it "denies access
in the future to non-obscene material based on a past
conviction." Appellants' Rep. Br. at 38. A licensing
scheme such as the Ordinance is indeed a prior restraint
on protected expression. FW/PBS, lnc. v. City *533 of
Dallas, 493 U.S. 215, 225, 110 S.Ct. 596, 107 L.Ed.2d
603 ( 1990) (plurality opinion); Southeastern Promotions,
Ltd. v. Conrad, 420 U.S. 546, 554, 95 S.Ct. 1239, 43
L.Ed.2d 448 (1975); Odle v. Decatur County, 421 F.3d
386, 389 (6th Cir.2005); Deja Vu of Nashville, lnc. v.
Metropolitan Gov 't of Nashville & Davidson County, 274
F.3d 377, 400 (6th Cir.2001). However, prior restraints
are not unconstitutional per se. Odle, 42 I F.3d at 389.
Where, as here, license issuance, suspension, and
revocation are based on explicit and objective criteria, see
Secs. 5(a), 9, 10, and are not left to unbridled discretion, a
licensing scheme does "not present the grave dangers of a
censorship system." City of Littleton v. Z.J. Gifts D-4,
l.L.C, 541 U.S. 774, 783, 124 S.Ct. 2219, 159 L.Ed.2d 84
(2004) (internal quotation marks and citations omitted).
We recently summarized the inquiry into the
constitutionality of such regulations:
The Supreme Court has long
required prior restraint licensing
schemes to guarantee applicants a
WESTLAW

Odle, 421 F.3d at 389-90 (emphasis added) (parallel
citations omitted). The Ordinance satisfies both
requirements. The Ordinance provides for prompt judicial
review of a revoked license. Sec. 11. The Ordinance also
provides for the preservation of the status quo while a
license application is pending and while an appeal from a
revocation of the license is pending: Sec. 5(a) states that a
Temporary License shall be issued to an applicant within
24 hours, valid until a decision to grant or deny a license
has been made, which is to occur within 20 days of
application; and Sec. 1 l(b) states that a Provisional
License shall be issued to any business initiating court
action to challenge a license denial, suspension or
revocation. Even if we presume that Plaintiffs have
standing to challenge the standards for license revocation
or suspension, their challenge fails. We affirm the district
court's determination that the Ordinance is not an
unconstitutional prior restraint.

E
291

Fourth, Plaintiffs argue that the limitation on hours of
operation enacted by the Ordinance is preempted by state
law. The Ordinance provides that sexually oriented

1
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businesses cannot do business before 8 a.m. or after
midnight Monday through Saturday, and they cannot do
business on Sundays or legal holidays. The Tennessee
Adult-Oriented Establishments statute ("Tennessee
Statute") sets identical business-hour limitations,
§
7-51-1402,
but
exempts
Tenn.Code
Ann.
"establishment[ s] that offer[ ] only live, stage adult
entertainment in a theatre, adult cabaret, or dinner show
type setting," § 7-51-1405. The Tennessee Statute also
allows local ordinances to further limit opening hours but
disallows local ordinances that "extend" business hours. §
7-5 l- l 402(b ). *534 Plaintiffs argue that because adult
cabarets were exempted from the state limitations on
business hours, the County cannot nullify that exemption
by enacting its Ordinance. Plaintiffs' argument is without
merit. Prior to July 1, 2007, the Tennessee Statute, in a
section entitled "Local laws not preempted," stated:
Nothing in this chapter shall
preempt or prevent political
subdivisions in this state from
enacting and enforcing other lawful
and
reasonable
restrictions,
regulations, licensing, zoning and
other civil or administrative
provisions concerning the location,
configuration, code compliance or
other business operations or
requirements of adult-oriented
establishments
and
sexually-oriented businesses.'
§ 7-51-1406. The Tennessee statute clearly allows the
County to enact and enforce restrictions concerning
business operations of "adult-oriented establishments and
sexually-oriented businesses." Piaintiffs; reading of
"other lawful and reasonable restrictions" and "other civil
or administrative provision" to mean "[other than] local
restrictions on hours of operations for adult cabarets,"
Appellants' Br. at 50, is untenable, as it twists a
non-preemption clause into a preemption clause. We
affirm the conclusion of the district court that the County
Ordinance is consistent with and is not preempted by the
Tennessee Statute.

court erroneously ordered the severance of two crimes
from the civil disability provisions of the Ordinance. The
court held that the denial of a license to persons convicted
of dealing in controlled substances and racketeering is
unjustified because these crimes "are not related to the
crime-control intent of the Ordinance which is to reduce
crimes ofa sexual nature."
The County argues that Plaintiffs lack standing to
challenge the civil disability provisions of the Ordinance
because none of the Plaintiffs were ever convicted of any
of the specified crimes. Plaintiffs make no allegations to
the contrary; in fact, Plaintiffs themselves state that no
one affiliated with them has been convicted of any of the
specified crimes. Appellants' Rep. Br. at 8. Because this
claim was litigated and adjudicated as an as-applied
challenge, we conclude that the County's argument is
sound. See FW/PBS, Inc., 493 U.S. at 235, 110 S.Ct. 596
(concluding that "no petitioner has shown standing to
challenge .. . the civil disability provisions" of an
ordinance regulating sexually oriented businesses, and
that therefore, "the courts below lacked jurisdiction to
adjudicate petitioners' claims with respect to those
provisions"); Deja Vu of Cincinnati, L.L.C., 411 F.3d at
794-95 (holding that plaintiffs cannot challenge a civil
disability provision of an Ohio licensing scheme for
sexually oriented businesses because they have not
alleged sufficient injury in fact to establish standing). For
these reasons, we reverse the district court's decision as to
the severance of the two crimes from the civil disability
provision.

v
Therefore, we AFFIRM the district court's grant of
summary judgment in favor of the County, and
REVERSE the grant of partial summary judgment in
favor of Plaintiffs.

All Citations

IV
1301

555 F.3d 512

On cross-appeal, the County argues that the district

Footnotes
The Honorable Amul R. Thapar, United States District Judge for the Eastern District of Kentucky, sitting by designation.
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The word "bikini" was added into the definition at the same time as the definition of "adult bookstore or adult video
store" was amended.
2

We have acknowledged that, to some extent, the classification of restrictions on sexually explicit establishments as
content-neutral is a legal fiction-but one that has been generally followed. Richland Bookmarl v. Nichols, 137 F.3d 435,
440 (6th Cir.1998). As we have noted, "[a]lthough five members of the Court abandoned the premise that such
restrictions are content-neutral sixteen years later in City of Los Angeles v. Alameda Books, [535 U.S. 425, 122 S.Ct.
1728, 152 L.Ed .2d 670 (2002)] the Court continued to apply intermediate scrutiny to laws targeting 'secondary effects.'
"729, Inc. v. Kenton County Fiscal Court, 515 F.3d 485, 490-91 (6th Cir.2008) .

3

It is, of course, possible that the government interest comprises both a regulation of general conduct and control of
secondary effects:
While the doctrinal theories behind "incidental burdens" and "secondary effects" are, of course, not identical, there
is nothing objectionable about a city passing a general ordinance to ban public nudity (even though such a ban
may place incidental burdens on some protected speech) and at the same time recognizing that one specific
occurrence of public nudity-nude erotic dancing-is particularly problematic because it produces harmful secondary
effects.
Pap's A.M., 529 U.S. at 295, 120 S.Ct. 1382; see also Clark, 468 U.S. at 294, 104 S.Ct. 3065 (agreeing with
petitioners' justification of a regulation forbidding sleeping in a park "either as a time, place, or manner restriction or
as a regulation of symbolic conduct").

4

This is in· accord with our prior decisions, in which we have applied the O'Brien test and required that regulations meet
the evidentiary burden set forth in Renton. E.g., Deja Vu of Cincinnati, L.L. C. v. Union Twp. Bd. of Trs. , 411 F.3d 777,
789, 791 (6th Cir.2005) (en bane).

5

Because Justice Kennedy concurred in the judgment of the Court on the narrowest grounds, his concurrence
represents the Court's holding in Alameda Books. 729, Inc., 515 F.3d at 491. Justice Kennedy's concurrence seems to
endorse the evidentiary standard set forth by the plurality, and departs from the plurality on a different point. See 535
U.S. at 451, 453, 122 S.Ct. 1728 (Kennedy, J., concurring) (stating that "very little evidence" is required to justify a
secondary effects regulation "at least at the outset," but that the regulation may not withstand intermediate scrutiny if
the evidentiary "assumptions" are later "proved unsound").

6

It is worth noting that a rigidly literal interpretation may be stretched unreasonably-and surely beyond what the County
intends. For example, it could be extended to keep out patrons who are wearing the currently commonplace low-rise
jeans that tend to reveal the top of the "anal cleft or cleavage" in a seated position, not to mention an occasional
plumber. We do not intend to approve such an interpretation of the regulation .

7

It is also worth noting that notwithstanding a comparatively broad definition of nudity that applies whenever "buttocks"
are uncovered, the plurality in Pap's A.M. interpreted the ordinance narrowly-as the County and the district court do in
the present case-to allow performances in pasties and g-strings. Pap's A.M., 529 U.S. at 294, 120 S.Ct. 1382 (stating
that "dancers at Kandyland and other such establishments are free to perform wearing pasties and G-strings") .

8

The 2007 amendments to this section do not alter the provision in a manner material to the issue.

End of Document
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was not unconstitutionally overbroad;

6

ordinance was not unconstitutionally vague; but
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l7l award of attorney fees was not warranted.
Affirmed in part and reversed in part.
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Background: Sexually oriented businesses brought
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ordinance regulating sexually oriented businesses had
infringed on their First Amendment rights. Following
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alleging that ordinance infringed their First
Amendment rights, and, thus, by considering the
legislative record attached to motion for
judgment on the pleadings brought by city and
other defendants, district court did not convert
their motion into a motion for summary
judgment; by attaching the ordinance to the
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legislative record into the pleadings, given that
ordinance incorporated the legislative record.
U.S.C.A.
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City ordinance regulating sexually oriented
businesses by banning total nudity, imposing
six-foot distance requirement and prohibiting
touching between performer and audience
members, requiring open-booths, and limiting
hours of operation, did not infringe the First
Amendment rights of such businesses;
regulating sexually oriented businesses to reduce
negative secondary effects was within the scope
of city's constitutional powers, secondary
effects which city desired to reduce were
undeniably important government interests, city
aimed at suppressing the secondary effects
associated with sexually oriented businesses and
not the speech communicated by those
businesses, and ordinance was narrowly tailored
to the reduction of secondary effects. U.S.C.A.
Const.Amend. 1.
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Award of attorney fees was not warranted for
citizens who advocated for city ordinance
regulating sexually oriented business and who
offered and provided funds to defend it against
litigation following district court's grant of
judgment on the pleadings for citizens and city
in action brought by such businesses alleging
that ordinance infringed their First Amendment
rights; businesses' claim that symbiotic
relationship existed between citizens and city,
such that citizens were state actors for purposes
of § 1983 liability, was neither frivolous nor
unreasonable. U.S.C.A. Const.Amend. I; 42
U.S.C.A. §§ 1983, 1988.
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foundation, even though not brought in
subjective bad faith; in applying these criteria, it
is important that a district court resist the
understandable temptation to engage in post hoc
reasoning by concluding that, because a plaintiff
did not ultimately prevail, his action must have
been unreasonable or without foundation. 42
U.S.C.A. § 1988.

States District Court for the Western District of Michigan,
seeking a preliminary injunction against an ordinance
regulating sexually oriented businesses on the ground that
the ordinance violated Plaintiffs-Appellants' First
Amendment and Due Process rights. The district court
denied Plaintiffs-Appellants' motion for a preliminary
injunction, granted Defendants' motion for judgment on
the pleadings, and awarded attorney fees to Non-City
Defendants-Appellees to be paid by Little Red Barn.
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I. FACTS AND PROCEDURE

Attorneys and Law Firms
*293 ARGUED: Michael L. Donaldson, Livonia,
Michigan, J. Michael Southerland, J. Michael
Southerland, P.C., for Appellants. Scott D. Bergthold,
Law Office of Scott D. Bergthold, P.L.L.C., Chattanooga,
Tennessee, James R. Wierenga, David & Wierenga, P.C.,
Grand Rapids, Michigan, for Appellees. ON BRIEF:
Michael L. Donaldson, Livonia, Michigan, J. Michael
Southerland, J. Michael Southerland, P.C., Plymouth,
rvtichigan, for Appellants. Scott D. Bergtho1d, La\.v Office
of Scott D. Bergthold, P.L.L.C., Chattanooga, Tennessee,
James R. Wierenga, David & Wierenga, P.C., Grand
Rapids, Michigan, Catherine M. Mish, City Attorney's
Office, Grand Rapids, Michigan, for Appellees.
Before: MERRITT,
Circuit Judges.

DAUGHTREY,

and

MOORE,

OPINION
KAREN NELSON MOORE, Circuit Judge.
This case concerns a consolidated appeal by Sensations,
Inc. et al. ("Sensations") *294 and Little Red Barn Adult
Theatre & Bookstore, Inc. ("Little Red Barn")
(collectively "Plaintiffs-Appellants"), from the grant of a
judgment on the pleadings to the City of Grand Rapids
("Grand Rapids") and various private citizens and
citizens' groups (collectively "Defendants"). These
private citizens and citizens' groups include Michigan
Decency Action Council, Inc., Judy Rose, Dar Vander
Ark, and Black Hills Citizens for a Better Community
"Non-City
Defondants-Appeliees").
(coilectiveiy
Plaintiffs-Appellants filed a complaint in the United
WESTLAW

After learning that a local businessman was planning to
open a sexually oriented business in downtown Grand
Rapids, Non-City Defendants-Appellees mobilized in
favor of a regulatory ordinance. When the Grand Rapids
City Council expressed initial reluctance to pass such an
ordinance because of the potential costs of defending it
against litigation, Non-City Defendants-Appellees
promised that they would fund any necessary legal
defense with personal and privately raised monies. On
April 25, 2006, the Grand Rapids City Council passed
Ordinance 2006-23 ("the Ordinance"), entitled Conduct
in Sexualiy Oriented Businesses. Grand Rapids justified
the Ordinance on the basis of the negative secondary
effects associated with sexually oriented businesses.
Pursuant to the Ordinance, a sexually oriented business
means "any adult motion picture theater, adult bookstore,
adult novelty store, adult video store, adult cabaret or
semi-nude model studio as defined in Section 5.284 of
[the Grand Rapids] Code." Joint Appendix ("J.A.") at 45
(Ordinance at § 2(5)). The Ordinance contains the
following major provisions: (l) a prohibition on total
nudity;
(2)
the
requirement
that
semi-nude
adult-entertainment performers maintain a six-foot
distance from patrons, on a stage at least eighteen inches
from the floor, in a room of at least six-hundred square
feet; (3) the configuration of any room where "any
mechanical or electronic image-producing device ...
display[ s] ... specified sexual activities or specified
anatomical areas .. . in such a manner that there is an
unobstructed view from an operator[']s station of every
area of the premises"; (4) a 180-day compliance
allowance; (5) a no-touching rule between sexual
performers and audience members; (6) a prohibition on
the operation of a sexually oriented business between the
hours of two A.M. and seven A.M. J.A. at 45--46
(Ordinance at § 3).
The Ordinance provides the, following definitions:
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"Nudity," "nude,'' or "state of nudity" means the
knowing or intentional live display of a human genital
organ or anus with less than a fully opaque covering or
a female's breast with less than a fully opaque covering
of the nipple and areola. Nudity, as used in this section,
does not include a woman's breast-feeding of a baby
whether or not the nipple or areola is exposed during or
incidental to the feeding ....
"Semi-nudity,'' "semi-nude," or in a "semi-nude
condition" means the showing of the female breast
below a horizontal line across the top of the areola and
*295 extending across the width of the breast at that
point, or the showing of the male or female buttocks.
This definition shall include the lower portion of the
human female breast, but shall not include any portion
of the cleavage of the human female breasts exhibited
by a bikini, dress, blouse, shirt, leotard, or similar
wearing apparel provided the areola is not exposed in
whole or in part:
J.A. at 44--45 (Ordinance at §§ 2(b)(ii), 2(b)(iv)).
Co-plaintiffs Sensations, Inc. and Lady Godiva's, Inc.
filed a complaint in the United States District Court for
the Western District of Michigan, alleging that Grand
Rapids had infringed on their First Amendment rights in
violation of 42 U.S.C. § 1983. The district court
consolidated the case filed by Sensations with a suit filed
by Little Red Barn against both Grand Rapids and
Non-City Defendants-Appellees. Little Red Barn filed a
motion for a continuation of a stay of enforcement or for a
preliminary injunction, in which Sensations joined. Grand
Rapids filed a motion for judgment on the pleadings, as
did Non-City Defendants-Appellees. Sensations filed a
brief in opposition supported by twenty-six exhibits. Little
Red Barn filed its Response and Brief in Opposition and
attached the affidavit of Dr. Daniel Linz and supporting
documents.
The district court denied the motion for a continuation of
a stay or for a preliminary injunction. Little Red Barn
filed a timely notice of appeal. The district court later
issued an opinion granting the Defendants' motion for
judgment on the pleadings. Little Red Barn filed a timely
notice of appeal, as did Sensations. The district court
awarded attorney fees to Non-City Defendants-Appellees
to be paid by Little Red Barn, and Little Red Barn filed a
timely notice of appeal.

II. ANALYSIS
WES TL.AW

A. Standard of Review
l'I 121 Motions for judgment on the pleadings pursuant to
Federal Rule of Civil Procedure 12(c) are analyzed under
the same de novo standard as motions to dismiss pursuant
to Rule 12(b)(6). Penny/Ohlmann/Nieman, Inc. v. Miami
Valley Pension Corp., 399 F.3d 692, 697 (6th Cir.2005).
We
review
the
district
court's
denial
of
Plaintiffs-Appellants' motion for a preliminary injunction
for abuse of discretion. Am. Civil Liberties Union of Ohio,
Inc. v. Ta.ft, 385 F.3d 641, 645 (6th Cir.2004). In Bell
Atlantic Corp. v. Twombly, 550 U.S. 544, 127 S.Ct. 1955,
167 L.Ed.2d 929 (2007), the Supreme Court explained
that "a plaintiffs obligation to provide the 'grounds' of
his 'entitle[ment] to relief requires more than labels and
conclusions, and a formulaic recitation of the elements of
a cause of action will not do .... Factual allegations must
be enough to raise a right to relief above the speculative
level...." Id. at 1964--65 (internal citations omitted). In
Erickson v. Pardus, 550 U.S.~-, 127 S.Ct. 2197, 167
L.Ed.2d 1081 (20G7), decided two weeks after Twombly,
however, the Supreme Court affirmed that "Federal Rule
of Civil Procedure 8(a)(2) requires only 'a short and plain
statement of the claim showing that the pleader is entitled
to relief.' Specific facts are not necessary; the statement
need only 'give the defendant fair notice of what the ...
claim is and the grounds upon which it rests.' " Id. at
2200 (quoting Twombly, 127 S.Ct. at 1964). The opinion
in Erickson reiterated that "when ruling on a defendant's
motion to dismiss, a judge must accept as true all of the
factual allegations contained in the complaint." Id. (citing
Twombly, 127 S.Ct. at 1965). We read the Twombly and
Erickson decisions in conjunction with one another when
reviewing *296 a district court's decision to grant a
motion to dismiss for failure to state a claim or a motion
for judgment on the pleadings pursuant to Federal Rule of
Civil Procedure 12. 1

B. Did the District Court Err by Converting a Rule
12(c) Motion into a Rule 56 Motion?
131 Plaintiffs-Appellants argue that by considering the
legislative record attached to Defendants' motion the
district judge improperly converted a motion for judgment
on the pleadings pursuant to Federal Rule of Civil
Procedure 12(c) into a motion for summary judgment
pursuant to Federal Rule of Civil Procedure 56. Federal
Rule of Civil Procedure lO(c) provides that "[a] copy ofa
written instrument that is an exhibit to a pleading is a part
of the pleading for all purposes." 2 We have previously
held that a district court converts a Rule 12(c) motion into
a Rule 56 motion when the district judge merely "fail[s]
to exclude presented outside evidence." Max Arnold &
Sons, LLC v. WL. Hailey & Co., 452 F.3d 494, 503 (6th
Cir.2006). Thus the question before us is whether the
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legislative record comes within the scope of Rule 10(c) or
is "outside evidence" under Max Arnold.

Inc., 535 U.S. 425, 122 S.Ct. 1728, 152 L.Ed.2d 670
(2002). 5

In the instant case, we hold that the district court did not
convert Defendants' Rule 12(c) motion into a Rule 56
motion. Certainly, the district judge accepted as evidence
of secondary effects the legislative record, which
Defendants attached to their motion for judgment on the
pleadings. Were the legislative record to constitute a
document outside the pleadings, then the district judge
would have converted a motion for judgment on the
pleadings into a motion for summary judgment. The
legislative record did not constitute such an external
document, however.' Sensations attached a copy of the
Ordinance to its complaint as Exhibit A; under Rule
10(c ), therefore, we treat the Ordinance as *297 part of
the pleadings. The Ordinance, in tum, states that "[t]he
City hereby adopts and incorporates herein its stated
findings and legislative record related to the adverse
secondary effects of sexually oriented businesses,
including the judicial opinions and reports related to such
secondary effects." J.A. at 43 (Ordinance at § l(a)). By
attaching the Ordinance to the complaint, therefore,
Sensations also incorporated the legislative record into the
pleadings. Because Sensations had notice via its own
actions that the legislative record formed part of the
pleadings, the district judge acted fairly when he
considered the Ordinance and legislative record as part of
the pleadings, while excluding outside evidence including
the Linz affidavit. The district judge in this case
appropriately excluded additional affidavits presented by
both sides that went beyond the legislative record;
therefore, he did not convert Defendants' motion for
judgment on the pleadings into a motion for summary
judgment.

(SJ

C. Did the District Court Err in Denying

We
find
Plaintiffs- Appellants'
arguments
unconvincing and conclude that Deja Vu of Nashville Ill
forecloses their argument regarding entitlement to
discovery. In neither Deja Vu of Nashville III nor the
instant case did plaintiffs receive a trial on the merits. See
Deja Vu of Nashville lll, 466 F.3d at 394, 398 (noting that
in Deja Vu a trial on the merits was unnecessary because
there were no unresolved issues of fact and that plaintiff
was not entitled to discovery regarding localized
secondary effects). Moreover, the *298 Deja Vu litigation
involved a magistrate judge's order insulating the
defendant government from discovery regarding
secondary effects, an order which the district court never
reviewed. Id. at 398. Thus, the procedural history of the
Deja Vu case is analogous to the current controversy,
where the district court entered judgment on the pleadings
without aliowing Plaintiffs- Appellants to conduct
discovery. In addition, the opinion in Deja Vu of
Nashville Ill did not present its conclusion regarding
discovery as dicta but rather stated it was "fundamental[
]" to the holding of the case. id. Plaintiffs-Appellants'
third contention-that Deja Vu of Nashville III is
incorrect
under
Alameda
Books-is
similarly
unpersuasive. As the district court correctly determined,
Deja Vu of Nashville Ill is a binding interpretation of
Alameda Books. Sensations, Inc. v. City of Grand Rapids,
No. 1:06-CV-300, No . 4:06- CV-60, 2006 U.S. Dist.
Lexis 77159, at *25- *26 (W.D.Mich. Oct. 23, 2006).
Because this panel cannot overturn the decision of a prior
Sixth Circuit panel, we must conclude that the district
court did not err in denying Plaintiffs Appellants the
opportunity for further discovery before entering
judgment on the pleadings. See Salmi v. Sec '.Y of Health &
Human Servs., 774 F.2d 685 , 689 (6th Cir.1985); 6th Cir.
R. 206(c) (a later panel cannot overrule a prior panel's
published opinion).

Plaintiffs-Appellants' Request to Conduct Di covery?
4

l l The crux of this case is whether Plaintiffs- Appellants

were entitled to discovery that might have yielded
evidence enabling them to disprove negative secondary
effects at the local level. In Deja Vu of Nashville, Inc. v.
Metropolitan Government of Nashville, 466 F.3d 391, 398
(6th Cir.2006) (Deja Vu of Nashville 111)4, cert. denied,
549 U.S. 1339, 127 S.Ct. 2088, 167 L.Ed.2d 765 (2007),
we held that the plaintiff adult-entertainment business
Deja Vu was "not entitled to discovery regarding
secondary effects." Plaintiffs- Appellants argue that Deja
Vu of Nashville III can be distinguished from the instant
case on the basis of its procedural history; that the critical
statement regarding discovery amounted to dicta; and, if
not, that the Sixth Circuit's decision violates the Supreme
Court's decision in City of Los Angeles v. Alameda Books,
WESTL.AW

D. Did the District Court Err in Determining that the
Ordinance Satisfies the O'Brien test Applicable to the
Regulation of Sexually Oriented Businesses?
161 Nude dancing is a form of expressive conduct protected
by the First Amendment. Deja Vu of Nashville, Inc. v.
Metro. Gov 't of Nashville (Deja Vu of Nashville !), 274
F.3d 377, 391 (6th Cir.), cert. denied, 535 U.S. 1073, 122
S.Ct. 1952, 152 L.Ed.2d 855 (2002). Nevertheless, in
accordance with Supreme Court precedent, the Sixth
Circuit treats laws such as the Ordinance, which regulate
adult-entertainment businesses, as if they were content
neutral. Richland Bookmart, Inc. v. Nichols, 137 F.3d
435, 438-39 (6th Cir.1998). We have applied the test first
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set forth in United States v. O'Brien, 391 U.S. 367, 88
S.ct. 1673, 20 L.Ed.2d 672 (1968), to regulations on the
operation of sexually oriented businesses. See, e.g., Deja
Vu of Cincinnati, l.L. C. v. Union Twp. Bd. of Trs., 411
F.3d 777, 789-90 (6th Cir.2005) (en bane) (applying the
0 'Brien test to an hours-of-operation provision); Deja Vu
of Nashville l 274 F.3d at 396 (applying the 0 'Brien test
to a regulation requiring a specified buffer zone between
the performer and audience); DLS, Inc. v. City of
Chattanooga, 107 F.3d 403, 410 (6th Cir.1997) (same).
J.A. at 43-44 (Ordinance at § (1 )).
171 rs1 The 0 'Brien test requires us to determine whether

Grand Rapids enacted the Ordinance "(I) within its
constitutional power, (2) to further a substantial
governmental interest that is (3) unrelated to the
suppression of speech, and whether (4) the provisions
pose only an 'incidental burden on First Amendment
freedoms that is no greater than is essential to further the
government interest.' " Deja Vu of Nashville I, 274 F.3d
at 393. First, Plaintiffs- Appellants argue that Grand
Rapids did not have the authority to pass the Ordinance
because the city did not show a nexus between the
regulations and a reduction in secondary effects. But
arguing that the evidentiary basis is weak avoids the
question we must decide, which is whether the city
enacted the Ordinance within its constitutional powers.
We have previously held that regulating sexually oriented
businesses to reduce negative secondary effects lies
within the scope of a city's authority under the 0 'Brien
test. Id. at 393-94; see also DLS, Inc., 107 F.3d at 410.
Second, the secondary effects *299 which Grand Rapids
desires to reduce are "undeniably important" government
interests. Deja Vu of Cincinnati, 411 F.3d at 790 (quoting
City of Erie v. Pap's A.M, 529 U.S. 277, 296, 300, 120
S.Ct. 1382, 146 L.Ed.2d 265 (2000) (plurality opinion)).
Third, Grand Rapids aimed at suppressing the secondary
effects associated with sexually oriented businesses and
not the speech communicated by those businesses. J.A. at
43-44 (Ordinance at§ 1).
Finally, the district court offered sound reasons why the
Ordinance is narrowly tailored to the reduction of
secondary effects. The prohibition of full nudity has been
viewed as having only a de minimis effect on the
expressive character of erotic dancing. See City of Erie,
529 U.S. at 301, 120 S.Ct. 1382; Barnes v. Glen Theatre,
Inc., 501 U.S. 560, 572, 111 S.Ct. 2456, 115 L.Ed.2d 504
(1991) (plurality opinion). A plurality of the Supreme
Court in Pap's A.M rejected the argument that a ban on
total nudity "enacts a complete ban on expression" and
instead found that the ban "ha[d] the effect of limiting one
particular means of expressing the kind of erotic message
being disseminated." 529 U.S. at 292-93, 120 S.Ct. 1382.
WE STLAW

In addition, the Sixth Circuit has upheld every one of the
other regulatory provisions contained in the Ordinance:
the six-foot distance requirement between performer and
audience members and the no-touching rule; the
open-booth requirement; and the limitation on hours of
operation. See Deja Vu of Cincinnati, 41 l F.3d at 789-91
(upholding an hours-of-operation limitation on adult
businesses); Deja Vu of Nashville I, 274 F.3d at 396
(upholding a three-foot buffer/no-touching regulation);
Richland Bookmart, 137 F.3d at 440-41 (upholding
limitations on the hours and days that an
adult-entertainment business could operate); DLS, Inc.,
107 F.3d at 408-13
(upholding a six-foot
buffer/no-touching regulation); Eamon Corp. v. City of
Dayton, 923 F.2d 470, 474 (6th Cir.1991) (upholding an
open-booth requirement). Given the overwhelming weight
of precedent against their case, we asked
Plaintiffs-Appellants at oral argument which specific
provisions of the Ordinance allegedly violated the First
Amendment. Plaintiffs-Appellants could offer no answer
except to argue that the sum of the Ordinance's parts
placed such a significant burden on speech as to violate
the First Amendment, even though each individual
provision is constitutional. This argument is unavailing.
Plaintiffs-Appellants also argue that cameras in booths
would be a less-restrictive means ofreducing illicit sexual
activities and that a buffer requirement is not necessary
for peep shows. The Supreme Court, however, has found
that a regulation narrowly tailored to achieve a
government interest "need not be the least restrictive or
least intrusive means of doing so." Ward v. Rock Against
Racism, 491 U.S. 781, 798, 109 S.Ct. 2746, 105 L.Ed.2d
661 (1989). 6 We therefore affirm the decision of the
district court that the Ordinance satisfies the O'Brien test
and is thus constitutional.

E. Did the District Court Err in Concluding that the
Ordinance does Not Violate the Rights to Free
Association or Due Process, and is Not
Unconstitutionally Overbroad or Vague?
9
l l 1101 lttt

We also affirm the district court s well-reasoned
explanation why the *300 Ordinance does not violate
Plaintiffs-Appellants' right to freedom of association and
is neither overbroad, nor vague, nor a violation of due
process. Plaintiffs-Appellants' freedom-of-association
claim is foreclosed by our prior holding that a mandatory
buffer between performer and audience and a no-touching
rule do not violate the right to free association. Deja Vu of
Nashville I, at 396- 97. In support of their overbreadth
claim, Plaintiffs-Appellants cite Odle v. Decatur County,
421 F.3d 386, 399 (6th Cir.2005), in which the Sixth
Circuit found overbroad a general public-nudity
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ordinance. But a regulation banning total nudity in
sexually oriented businesses is far narrower than a similar
regulation applicable to the general public. The
overbreadth doctrine is, moreover, "manifestly, strong
medicine" and should be employed "only as a last resort."
Broadrick v. Oklahoma, 413 U.S. 601 , 613, 93 S.Ct.
2908, 37 L.Ed.2d 830 (1973). In the instant case, there
does not exist "a realistic danger that the statute itself will
significantly compromise recognized First Amendment
protections of parties not before the Court." Members of
City Council v. Taxpayers for Vincent, 466 U.S. 789, 801,
104
S.Ct.
2118,
80
L.Ed.2d
772
(1984).
Plaintiffs-Appellants' claim that the Ordinance is vague
fails because the Ordinance's definition of semi-nudity,
which clearly states what parts of the female breast may
be exposed, provides adequate notice, establishes
standards that may guide enforcement, and does not
inhibit First Amendment freedoms. See Deja Vu of
Cincinnati, 411 F.3d at 798. Finally, Plaintiffs-Appellants
do not challenge the reasoning of the district co.urt
regarding why the Ordinance is not an unconstitutional
taking and does not violate procedural or substantive due
process. 7

F. Did the District Court Abuse Its Discretion by
Awarding Attorney Fees to Non-City
Defendants- Appellees?
112
1 By affirming the district court's conclusion that the
Ordinance is constitutional, we also necessarily affirm the
dismissal of claims against both Grand Rapids and
Non-City Defendants-Appellees. Despite dismissing the
claims against Non-City Oefenciants-Appellees, we
conclude that the District Court abused its discretion by
awarding
attorney
fees
to
Non-City
Defendants- Appellees and, therefore, we reverse the
award of these fees.

In reaching this conclusion, we acknowledge that the
question of whether the district court abused its discretion
by awarding attorney fees is a close one. The difficulty in
resolving the fees issue lies primarily in the fact that even
had we found the Ordinance unconstitutional, we might
well have dismissed the § 1983 claims against Non-City
Defendants- Appellees. We would be required to dismiss
these claims if we found that the actions of these private
citizens and citizens' groups are not " 'fairly attributable
to the state.' " Chapman v. Higbee Co., 319 F.3d 825, 833
(6th Cir.2003) (en bane) (quoting Lugar v. *301
Edmondson Oil Co., 457 U.S. 922, 947, 102 S.Ct. 2744,
73 L.Ed.2d 482 (1982)), cert. denied, 542 U.S. 945, 124
S.Ct. 2902, 159 L.Ed.2d 827 (2004 ).

relationship existed between the city of Grand Rapids and
the citizens who advocated for the Ordinance and who
offered and provided funds to defend it against litigation.
As we have observed, "The Supreme Court has developed
three tests for determining the existence of state action in
a particular case: (I) the public function test, (2) the state
compulsion test, and (3) the symbiotic relationship or
nexus test." Id. Little Red Barn argues that the citizens'
actions fell within the scope of the third test because the
private citizens usurped the government's obligation to
propose legislation as well as the government's power to
tax and raise money. In Chapman, we held that "f ulnder
the symbiotic or nexus test, a section 1983 claimant must
demonstrate that there is a sufficiently close nexus
between the government and the private party's conduct
so that the conduct may be fairly attributed to the state
itself." Id. at 834. The inquiry proceeds on a case-by-case
basis and is fact-specific. Id.
As a categorical matter, the cooperative relationship
between
Grand
Rapids
and
the
Non-City
Defendants-Appellees that arose solely as a result of the
citizens' non-monetary mobilization in support of the
Ordinance could not rise to the level of a "symbiotic
relationship" as defined in Chapman. Merely petitioning a
local government to pass specific legislation is the kind of
political speech at the heart of First Amendment
protection. Furthermore, if advocacy for a piece of
legislation established a symbiotic relationship between
citizens and the state, then citizen activists would
automatically be vulnerable to § 1983 suits arising from
constitutionally unsound legislation they supported. This
would seriously chill citizen advocacy and burden our
democracy, a cornerstone of which is citizen engagement
in the legislative process.
The more difficult question is whether in offering to pay
for the defense of the Ordinance, and indeed here in
actually making substantial payments, Non-City
Defendants-Appellees created a symbiotic relationship to
the state. We conclude that the offer by private citizens to
fund the defense of an ordinance, and acceptance by a
local governing body, does not necessarily establish a
symbiotic relationship for purposes of a § 1983 claim. 8
We caution, however, that the admonition in Chapman to
evaluate the existence or absence of symbiotic
relationship on a case-by-case and factually specific basis
remains true in the context of an offer by private citizens
to fund the defense of legislation and an acceptance by a
governmental entity. In the instant case, because we found
the Ordinance constitutional we do not need definitively
to resolve the question whether by funding the defense of
the Ordinance, Non- City Defendants-Appe!lees created a
symbiotic relationship with Grand Rapids.

On appeal, Little Red Barn contends that a symbiotic
WES TL AW
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We find it important, however, as a precursor to our
discussion of whether the district court erred in awarding
attorney fees, to show that arguments exist on both sides
of the issue respecting the existence of a symbiotic
relationship. On the one hand, the idea of citizens being
able, effectively, to buy particular ordinances and *302
statutes in service of their private interests, or their own
unique vision of the public interest, offends our national
ideal of legislators serving the public as a whole. On the
other hand, as one judge suggested at oral argument, the
reality of our political process already falls far from that
ideal. Non-City Defendants-Appellees' offer of funds
does not differ significantly from the offer of campaign
donations routinely made by lobbyists favoring certain
pieces of legislation and opposing others. Furthermore,
the Supreme Court has held that government funding of
private entities via contracts does not create a symbiotic
relationship. Rendell-Baker v. Kohn, 457 U.S. 830, 843,
102 S.Ct. 2764, 73 LEd.2d 418 (1982) ("Here the
school's fiscal relationship with the State is not different
from that of many contractors performing services for the
government. No symbiotic relationship ... exists here.")
As a corollary, private funding offered in defense of a
government ordinance would similarly not create a
symbiotic
relationship.
Although
Non-City
Defendants-Appellees' offer of funding may have tipped
the balance toward passage of the Ordinance, ultimately
members of the Grand Rapids City Council and not
Non-City Defendants-Appellees made the decision to
pass the Ordinance. In the circumstances of this case,
therefore, even had we found the Ordinance
unconstitutional, we might well have dismissed the claims
against Non-City Defendants-Appellees.
3
P l 1141 Nevertheless, we reverse the district court's award

of attorney fees to Non-City Defendants-Appellees. "We
review a district court's award of attorneys fees under 42
U.S.C. § 1988 based on an abuse of discretion standard."
Wilson-Simmons v. Lake County Sheriff's Dep 't, 207 F.3d
818, 823 (6th Cir.2000). " '[A] prevailing defendant
should only recover upon a finding by the district court
that the plaintiffs action was frivolous, unreasonable, or
without foundation, even though not brought in subjective
bad faith.' " Wolfe v. Perry, 412 F.3d 707, 720 (6th
Cir.2005) (quoting Wayne v. Village of Sebring, 36 F.3d
517, 530 (6th Cir.1994), cert. denied, 514 U.S. 1127, 115
S.Ct. 2000, 131L.Ed.2d1001 (1995)). "In applying these
criteria, it is important that a district court resist the
understandable temptation to engage in post hoc
reasoning by concluding that, because a plaintiff did not
ultimately prevail, his action must have been
unreasonable or without foundation." Christiansburg
Garment Co. v. Equal Employment Opportunity Comm 'n,
WES TL AW

434 U.S. 412, 421-22, 98 S.Ct. 694, 54 L.Ed.2d 648
(1978). We conclude that the district court abused its
discretion because Little Red Barn's claim against
Non-City Defendant-Appellees was neither frivolous nor
unreasonable.
Little Red Barn sought not only injunctive relief from
Grand Rapids but also other forms of relief from
Non-City Defendants-Appellees. Most significantly,
Little Red Barn sought monetary damages from Non-City
Defendants-Appellees to compensate for "emotional and
financial injury." J.A. at 69-70 (LRB Comp!. at if 56). In
addition, Little Red Barn sought declaratory relief that the
"City's relationship with the remaining defendants is
constitutionally impermissible." J.A. at 68 (LRB Comp!.
at if 50). Such a declaration would apply to both Grand
Rapids and Non-City Defendants-Appellees and would
deter both the City Council and private citizens from
entering into a similar relationship in the future.
When Little Red Barn brought suit, neither the Supreme
Court nor the Sixth Circuit had addressed the question of
whether private citizens' offer of funding to defend a
statute, were it to pass, creates a symbiotic relationship
with the state. *303 The Sixth Circuit affirms awards of
attorney fees
only
when plaintiffs relitigated
already-settled legal matters, and we reverse the award of
attorney fees when issues of law remained unresolved or
when a "plaintiffha[d] an arguable basis for pursuing his
or her claim." Smith v. Smythe-Cramer Co., 754 F.2d
180, 183-84 (6th Cir.), cert. denied, 473 U.S. 906, 105
S.Ct. 3530, 87 L.Ed.2d 654 (1985). Therefore, even if we
were to conclude that a financial relationship, such as the
one
between
Grand
Rapids
and
Non-City
Defendants-Appellees, could never create a symbiotic
relationship for purposes of § 1983 claims, we must
reverse the award of attorney fees because Little Red
Barn could not have known of this hypothetical legal
conclusion in advance. Penalizing Little Red Barn for
bringing a claim, when Little Red Barn was not on notice
that such a claim could not succeed in district court,
would be inequitable. "[W]hen a district court awards
counsel fees to a prevailing plaintiff, it is awarding them
against a violator of federal law .... A successful defendant
seeking counsel fees .. . must rely on quite different
equitable considerations." Christiansburg, 434 U.S. at
418-19, 98 S.Ct. 694. For these reasons, we reverse the
district court's award of attorney fees against Little Red
Barn.

Ill CONCLUSION
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For the reasons explained above, we AFFIRM the district
court's denial of Plaintiffs-Appellants' motion for a
preliminary injunction as well as the district court's grant
of Defendants' motion for judgment on the pleadings for
both Grand Rapids and Non-City Defendants-Appellees.
However, we REVERSE the district court's award of
attorney fees to Non-City Defendants-Appellees.

All Citations
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Footnotes
We have previously "noted some uncertainty concerning the scope of' Twombly. Commercial Money Ctr., Inc. v. Illinois
Union Ins. Co., 508 F.3d 327, 337 n. 4 (6th Cir.2007). In particular, we have taken note of the Second Circuit's
interpretation of Twombly as enacting a "plausibility standard (which] did not significantly alter notice pleading or
impose heightened pleading requirements for all federal claims[, and] [i]nstead, ... require[d] rnore concrete aiiegations
only in those instances in which the complaint, on its face, does not otherwise set forth a plausible claim for relief."
Weisbarth v. Geauga Park Dist., 499 F.3d 538, 542 (6th Cir.2007) (citing Iqbal v. Hasty, 490 F.3d 143, 157-58 (2d
Cir.2007)).
2

This language became effective December 1, 2007. The new language represents a stylistic change from the former
language of Fed.R.Civ.'P. 10(c), which provided that: "(a] copy of any written instrument which is an exhibit to a
pleading is a part thereof for all purposes." We may apply the new language to proceedings pending as of the effective
date insofar as the application is practicable and just. 28 U.S.C. § 2074{a).

3

Little Red Barn argues that the affidavits and articles contained within the legislative record are not properly considered
part of that record because Grand Rapids City Council members received the materials on the day they adopted
Ordinance 23 and could not have discussed the materials prior to passage of the Ordinance. It is not within our
province, however, to speculate as to how quickly or carefully the Council members might have read the documents
that comprise the legislative record. Little Red Barn is correct to point out that Article 37 in the record was published in
May 2006, one month after the passage of the Ordinance. At oral argument, counsel for Grand Rapids clarified that the
City Council obtained an advance copy of the article, which it included in the legislative record. Counsel for Little Red
Barn did not dispute this explanation, which satisfies any concerns we might have had regarding whether the City
Council actually could have relied on the evidence it included in the legislative record.

4

The district court opinion refers to this case as Deja Vu II. We have labeled it Deja Vu of Nashville Ill because of the
existence of an intervening decision between it and Deja Vu of Nashville, Inc. v. Metropolitan Government of Nashville
(Deja Vu of Nashville I), 274 F.3d 377 (6th Cir.), cert. denied, 535 U.S. 1073, 122 S.Ct. 1952, 152 L.Ed.2d 855 (2002).
The intervening decision, which the Sixth Circuit in Deja Vu of Nashville Ill refers to as Deja Vu II, was Deja Vu ol
Nashville, Inc. v. Metropolitan Government of Nashville, 421 F.3d 417 (6th Cir.2005), cert. denied, 547 U.S. 1206, 126
S.Ct. 2916, 165 L.Ed.2d 917 (2006).

5

In Alameda Books, a plurality (rather than a majority) of the Supreme Court set forth a burden-shifting framework
governing the evidentiary standard in secondary-effects cases. The framework involves three steps: (1) the city must
put forth evidence of the nexus between the challenged regulation and the reduction of secondary effects; (2) plaintiffs
may "cast direct doubt on this rationale, either by demonstrating that the municipality's evidence does not support its
rationale or by furnishing evidence that disputes the municipality's factual findings"; and (3) "[i]f plaintiffs succeed in
casting doubt on a municipality's rationale in either manner, the burden shifts back to the municipality to supplement
the record with evidence renewing support for a theory that justifies its ordinance." Id., 535 U.S. at 438-39, 122 S.Ct.
1728.

6

This statement of the standard for a narrowly tailored regulation applies both to cases analyzed under O'Brien and
time, place, or manner regulations. Ward, 491 U.S. at 798, 109 S.Ct. 2746 ("[W]e have held that the O'Brien test 'in the
last analysis is little, if any, different from the standard applied to time, place, or manner restrictions.' " (quotation
omitted)).

7

Plaintiffs-Appellants argue only that Grand Rapids needed to consider more evidence regarding secondary effects,
citing Flanigan's Enterprises, Inc. v. Fulton County, 242 F.3d 976 (11th Cir.2001), cert. denied, 536 U.S. 904, 122 S.Ct.
2356, 153 L.Ed.2d 178 (2002). However, Fianigan's Enterprises aciualiy supports a conclusion ihai ihe passage ofihe
Ordinance did not violate due process. In that case, the Eleventh Circuit held that although a county ordinance failed
the O'Brien test because the county had not relied on evidence relevant to asserted secondary effects, the passage of
WES TL AW
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the ordinance had not violated plaintiffs' procedural due process rights. Id. at 987-89.
8

At oral argument, counsel for Non-City Defendants-Appellees stated that they would not dispute evidence submitted
by Little Red Barn demonstrating that Grand Rapids had indeed accepted the offer made by Non-City
Defendants-Appellees to cover the expense of defending the Ordinance.

End of Document
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Federal Courts
~~Summary judgment
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Federal Courts
judgment

KENTON COUNTY FISCAL COURT,
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~Summary

·Court of Appeals reviews a district court's grant
of summary judgment de novo, drawing all
reasonable inferences in the light most favorable
to the non-movant.

No. 06-6390.

I

Argued: July 17, 2007.

I

Decided and Filed: Feb. 6, 2008.
Cases that cite this headnote
Synopsis
Background: Sexually oriented businesses and their
employees brought § 1983 action challenging county's
adult entertainment licensing ordinance. The United
States District Court for the Eastern District of Kentucky
at Covington, David L. Bunning, J., 2006 WL 2842884,
granted summary judgment to county, and plaintiffs
appealed.

Holdings: The Court of Appeals, Boggs, Chief Judge,
held that:
[tJ ordinance provision barring entertainers from entering
areas of an establishment occupied by customers within
one hour of the entertainers' performing semi-nude on
stage did not violate First Amendment;

(21 ordinance did not violate Contracts Clause;

ordinance provided for sufficiently prompt judicial
review, overruling Nightclubs, Inc., v. City of Paducah,
202 F.3d 884; and

[JJ

4

l county was not entitled to summary judgment on claim
that license fees charged under ordinance were
unconstitutionally large.
[

WESTLAW

121

Constitutional Law
of performers to patrons
Public Amusement and Entertainment
~Dancing and other performances
~Proximity

County ordinance that barred entertainers from
entering areas of an establishment occupied by
customers within one hour of the entertainers'
performing semi-nude on stage was intended to
target prostitution, likely would have the effect
of reducing prostitution, and left substantially
intact the amount of protected speech, and thus
was did not violate First Amendment right to
free speech; in enacting the ordinance, the
county relied on first-hand observations of
consultants hired to investigate the presence of
prostitution and other harms in the adult
establishments within the county, on evidence
from other jurisdictions, and on first-hand
reports of police officers, ordinance would
substantially lessen the number of entertainers
who could commingle with customers,
ordinance restricted only those dancers
performing on a particular night and restricted
them only for an hour after their performances,
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reasonably believed to be relevant to the
problem that the entity sought to address; and
(3) the ordinance must leave the quantity and
accessibility of speech substantially intact.
U.S.C.A. Const.Amend. 1.

and entertainers could still speak with
customers, as long as the entertainers were in
areas five feet away from areas accessible to
customers. U.S.C.A. Const.Amend. 1.
4 Cases that cite this headnote

6 Cases that cite this headnote

[3[

Constitutional Law
.....Proximity of performers to patrons

161

County ordinance that barred entertainers from
entering areas of an establishment occupied by
customers within one hour of the entertainers'
performing semi-nude on stage was subject to
intermediate scrutiny on First Amendment free
speech challenge, since ordinance was intended
to target secondary effect of prostitution.
U.S.C.A. Const.Amend. I.

County
ordinance
that
comprehensively
regulated sexually oriented businesses within the
county did not substantially impair contractual
relationship between city within the county and
several such businesses, as would violate
Contracts Clause; although city and businesses
had entered into settlement agreement, city did
not have power under Kentucky law to bind
county, county was authorized under Kentucky
law to regulate adult businesses and ordinance
trumped less strict city ordinance, and adult
entertainment businesses were highly regulated.
U.S.C.A. Const. Art. 1, § 10, cl. 1; KRS
67 .083(3)(z), (7) .

4 Cases that cite this headnote

[41

Constitutional Law
.....contracts with municipal corporations in
general
Municipal Corporations
~Relation to county
Public Amusement and Entertainment
~Sexually Oriented Entertainment

Constitutional Law
effects

~Secondary

Laws targeting the secondary effects of
adult-entertainment establishments are subject to
intermediate scmtiny on First Amendment
challenge. U.S.C.A. Const.Amend. 1.

1 Cases that cite this headnote
3 Cases that cite this headnote

[71

[SJ

Constitutional Law
of police power; relationship to
governmental interest or public welfare

~Exercise

In order to survive intermediate scrutiny, a
speech regulation must meet three requirements:
(1) the government must have had the actual
purpose of suppressing secondary effects when
it enacted the ordinance; (2) the entity must have
had a reasonable evidentiary basis for
concluding that its regulation would have the
desired effect, which requires that the entity
show that the evidence upon which it relied was
WESTLAW

Constitutional Law
Existence and extent of impairment
When evaluating Contracts Clause claims courts
must consider whether the complainant has
shown a substantial impairment of a contractual
relationship. U.S.C.A. Const. Art. 1, § 10, cl. 1.
2 Cases that cite this headnote

[81

Constitutional Law
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'~Existence

and extent of impairment

Establishing a substantial impairment of a
contractual relationship, as required to establish
Contracts Clause claim, requires showing: (1)
that there is a contractual relationship; (2) that a
change in law impairs that contractual
relationship; and (3) that the impairment is
substantial. U .S.C.A. Const. Art. 1, § 10, cl. 1.

[11[

There must be prompt judicial review of the
licensor's decision to regulate speech, which
includes
a
prompt
judicial
decision.
U.S.C.A.Const. Amend. 1.

1 Cases that cite this headnote

[9[

Constitutional Law
O--Licenses and permits in general
Public Amusement and Entertainment
O--Sexually Oriented Entertainment
County
ordinance
that
comprehensively
regulated sexually oriented businesses within the
county provided for sufficiently prompt judicial
review, as required by First Amendment; at each
step of the ordinance's administrative process,
applicants and licensees could seek judicial
review under Kentucky statute providing
generally for judicial review of administrative
action, judicial review under statute of county's
licensing determinations would be accorded as a
matter ofright, and Kentucky's courts would not
follow deferential judicial review, but, rather,
would resolve reasonable doubts in favor of
protecting speech; overruling Nightclubs, Inc.,
v. City of Paducah, 202 F.3d 884. U.S.C.A.
Const.Amend. l; KRS 23A.010(4).

Constitutional Law
o--A vailability of judicial review

Cases that cite this headnote

[12[

Constitutional Law
Restraints

~Prior

As long as speech regulation applies reasonably
objective, nondiscretionary criteria and does not
seek to censor content, a state's ordinary court
procedures will satisfy the judicial review
requirement for prior restraints of speech.
U.S.C.A. Const.Amend. 1.
1 Cases that cite this headnote

[13]

Constitutional Law
FAvailability of judicial review
If a licensing scheme involves the application of
subjective standards to regulate speech, rules
requiring a speedy judicial decision may be
necessary to satisfy the judicial review
requirement for prior restraints of speech.
U.S.C.A. Const.Amend. 1.

5 Cases that cite this headnote

1 Cases that cite this headnote
1101

Constitutional Law
FTime limits on decision-making
Any restraint of speech prior to judicial review
can be imposed only for a specified brief period
during which the status quo must be maintained.
U.S.C.A. Const.Amend. 1.
1 Cases that cite this headnote

WES TL.AW

114[

Federal Civil Procedure
O--Civil rights cases in general
Genuine issues of material fact as to whether
license fees imposed by county ordinance that
comprehensively regulated sexually oriented
businesses would deter the exercise of First
Amendment rights, whether the measures, the
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cost of which the county sought to transfer to
licensees via its fee structures, were narrowly
tailored means of advancing the county's
interest in curbing secondary effects, and
whether county's cost estimates for those
measures were reasonable, precluded summary
judgment on licensees claim that the fees
imposed were unconstitutionally large. U.S.C.A.
Const.Amend. 1.
3 Cases that cite this headnote

content of the message, must be narrowly
tailored to serve a significant governmental
interest, and must not be so high as to deter
constitutionally protected speech. U.S.C.A.
Const.Amend. 1.
1 Cases that cite this headnote

1181

Constitutional Law
Place, or Manner Restrictions

~Time,

11s1

Licenses
~Reasonableness

of fees

An ordinance requiring a person to·pay a license
or permit fee before he can engage in a
constitutionally protected activity does not
violate the Constitution so long as the purpose
of charging the fee is limited to defraying
expenses occurred in furtherance of a legitimate
state interest.

To survive First Amendment challenge,
government bears the burden of showing that its
measures controlling the time, place, and
manner of speech are narrowly tailored to serve
a significant governmental interest. U.S.C.A.
Const.Amend. 1.

1 Cases that cite this headnote

I Cases that cite this headnote
Attorneys and Law Firms

[161

Constitutional Law
Licenses and Permits in General
In order to transfer the cost of a government
measure to a licensee, the measure itself must be
legitimate, and, thus, the measure must not be
based on the content of the message, must be
narrowly tailored to serve a significant
governmental interest, and must leave open
ample alternatives for communication. U.S.C.A.
Const.Amend. 1.

*488 ARGUED: Jennifer M. Kinsley, Sirkin, Pinales &
Schwartz, Cincinnati, Ohio, for Appellants. Christopher
S. Nordloh, Nordloh Law Office, Covington, Kentucky,
for Appellee. ON BRIEF: Jennifer M. Kinsley, H. Louis
Sirkin, Sirkin, Pinales & Schwartz, Cincinnati, Ohio, for
Appellants. Christopher S. Nordloh, Nordloh Law Office,
Covington, Kentucky, Garry L. Edmondson, Stacy M.
Hege, Kenton County Attorney's Office, Covington,
Kentucky, for Appellee.
Before: BOGGS, Chief Judge; and CLAY and ROGERS,
Circuit Judges.

1 Cases that cite this headnote

[171

Constitutional Law
and Permits in General

~Licenses

BOGGS, C. J., delivered the opm1on of the court, in
which ROGERS, J., joined. CLAY, J. (pp. 505-11),
delivered a separate opinion dissenting in part and
concurring in part.

Any permit scheme controlling the time, place,
and manner of speech must not be based on the
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OPINION

BOGGS, Chief Judge.
This case stems from Kenton County's enactment of a
licensing ordinance that *489 comprehensively regulates
sexually oriented businesses within the County's
jurisdiction. A group of such businesses and their
employees brought suit against the County under 42
U.S.C. § 1983 and K.R.S. § 418.040, challenging the
constitutionality of the Ordinance. Before the district
court, the plaintiffs raised more than ten separate
constitutional claims. Both sides moved for summary
judgment, which the district court granted to the County.
The plaintiffs raise four issues on appeal. First, they claim
that the Ordinance violates the First Amendment by
barring entertainers from entering areas of an
establishment occupied by. customers within one hour of
the entertainers' performing semi-nude on stage. Second,
they claim that the Ordinance violates their rights under
the Contracts Clause of Article I, § IO of the Constitution.
Third, they claim that the Ordinance's judicial review
provisions do not satisfy the First Amendment's
prompt-judicial-review requirements. Fourth, they claim
that the Ordinance's license fees are excessive,
content-based taxes that violate the First Amendment.
Following a brief recitation of the background of this
case, we address each of the plaintiffs' challenges in tum,
relating details relevant to each respective challenge when
appropriate. Ultimately, we affirm the district court with
respect to the first three challenges and we vacate and
remand for further proceedings with respect to the fourth
challenge.

On August 17, 2004, the County adopted Ordinance No.
451.7, which regulated "sexually oriented businesses"
within the County and required that such businesses,
along with managers and entertainers working therein,
obtain licenses from the County. The Ordinance has been
amended several times since this case began. The current
version of the Ordinance, No. 451.12, is the subject of this
appeal.
Businesses must submit a required application, along with
a fee of $3,000, in order to secure a license. Should a
business's license be denied, the County refunds $1,500
of that fee. The applicable fee for entertainers and
managers is $155, none of which is refundable. The
WEST LAW

Ordinance also creates a structure for administrative
appeal of license denials and allows for judicial review of
such denials "in a manner provided by law."
Two segments of the Ordinance govern a licensee's
responsibilities. First, Sections 14 and 15, taken together,
impose affirmative duties on licensees, breaches of which
are punishable within the County's administrative
framework.' When a licensee fails to fulfill a duty, the
County can levy a penalty. For some violations, the
penalty is a point-assessment. Whereas an establishment
or managerial licensee can accrue twenty-four points over
a two-year period before its license is subject to
revocation, an entertainer licensee is permitted only
eighteen points within the same period. More serious
violations, though, may result in suspension or revocation
as a penalty instead of a point-assessment. Second,
Section 22 defines certain courses of conduct as
"violations of chapter" that constitute misdemeanor
offenses under Kentucky law. There is an overlap
between conduct criminally punishable under Section 22
and conduct that could bring administrative sanction
under Sections 14 and 15. Section 22 makes *490
operating without a current, non-suspended license a
misdemeanor offense.

II
1' 1

We review a district court's grant of summary
judgment de nova. Trustees of the Mich. Laborers ' Health
Care Fund v. Gibbons, 209 F.3d 587, 590 (6th Cir.2000).
The decision below may be affirmed only if the pleadings,
affidavits, and other submissions show "that there is no
genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law."
Fed.R.Civ.P. 56(c). We must draw all reasonable
inferences in the light most favorable to the non-movant.
See Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp., 475 U.S. 574, 587-88, 106 S.Ct. 1348, 89 L.Ed.2d
538 (1986).

III
21
1 The plaintiffs first attack the Ordinance's commingling

provision, which is found within the affirmative-duty
provisions of Sections 14 and 15. Because the provision
was intended to target prostitution, likely will have the
effect of reducing prostitution, and leaves substantially
intact the amount of protected speech, we reject this
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challenge.
The provision at issue reads as follows:
[E]ntertainers [must] maintain a
minimum distance of five (5) feet
from areas on the establishment's
premises being occupied by
customers, for a minimum of one
(1) hour after the entertainer
appears
semi-nude
on
the
establishment's premises. This
regulation is not intended to
prohibit ingress or egress from the
premises or entertainers [sic] use of
the premises' common restroom. It
is intended to control illicit sexual
contact and reduce the incidents of
prostitution occurring in the
establishments.
Regulating
a
reasonable delay between the times
the entertainers appear semi-nude
and their commingling with
customers is a narrowly tailored
furtherance [sic] of this interest.
Penalty for violation: license
suspension after being cited for
two (2) such violations.
JA 364 (emphasis in original). Because the Ordinance
forbids anyone from being semi-nude anywhere but on
stage, this provision requires that an entertainer stay at
least five feet away from areas being occupied by
customers for at least one hour after the entertainer
performs semi-nude on stage. Managers, establishments,
and entertainers each have an affirmative duty to ensure
the enforcement of this provision.
131 141

Although the plaintiffs contend that this provision
should be subjected to strict scrutiny, it is well-settled that
"secondary
effects"
of
laws
targeting
the
adult-entertainment establishments are subject to
intermediate scrutiny. In Renton v. Playtime Theatres,
Inc., the Supreme Court held that an ordinance designed
to concentrate such establishments in one area of a city
would be subject to intermediate scrutiny because it was a
content-neutral time, place, and manner restriction. 475
U.S. 41, 46--47, 106 S.Ct. 925, 89 L.Ed.2d 29 (1986).
Although five members of the Court abandoned the
premise that such restrictions are content-neutral sixteen
years later in City of Los Angeles v. Alameda Books, 2 the
Court continued to *491 apply intermediate scrutiny to
laws targeting "secondary effects." 535 U.S. 425, 429,
122 S.Ct. 1728, 152 L.Ed.2d 670 (2002) (applying
WESTLAW

intermediate scrutiny to an ordinance dispersing, rather
than concentrating, adult businesses). In each of those
cases, the Court applied its earlier ruling in United States
v. 0 'Brien, which set intermediate scrutiny as the
standard when the government regulates pursuant to an
interest unrelated to speech's content. See 391 U.S. 367,
88 S.Ct. 1673, 20 L.Ed.2d 672 (1968).
151

There is no doubt that prostitution constitutes a
"secondary effect" within the meaning of the pertinent
case law. See Alameda Books, 535 U.S. at 430, 122 S.Ct.
1728. Because the County sought to target prostitution,
intermediate scrutiny applies here. In order to survive
such scrutiny, a regulation must meet three requirements.
First, the government must have had the actual purpose of
suppressing "secondary effects" when it enacted the
ordinance. White River Amusement Pub, Inc., v. Town of
Hartford, 481 F.3d 163, 171-72 (2d Cir.2007) (collecting
cases). See also Christy v. Ann Arbor, 824 F.2d 489, 493
(6th Cir. l 987). Second, the entity must have had a
reasonable evidentiary basis for concluding that its
regulation would have the desired effect. Although not
extraordinarily high, this evidentiary burden requires that
the entity show that the evidence upon which it relied was
"reasonably believed to be relevant to the problem" that
the entity sought to address. Renton, 475 U.S. at 51-52,
106 S.Ct. 925; Alameda Books, 535 U.S. at 438, 439, 122
S.Ct. 1728 (plurality); Id. at 449, 122 S.Ct. 1728
(Kennedy, J., concurring in the judgment). Third, the
ordinance must leave "the quantity and accessibility of
speech substantially intact." Id. at 449, 122 S.Ct. 1728
(Kennedy, J., concurring in the judgment); id. at 450, 122
S.Ct. 1728 ("As discussed, the necessary rationale for
applying intermediate scrutiny is the promise that zoning
ordinances like this one may reduce the costs of
secondary effects without substantially reducing
speech."). Although the Alameda Books plurality did not
discuss the third requirement, Justice Kennedy expressly
said that consideration of this issue was required for his
concurrence in the judgment. Justice Kennedy's opinion
binds us on this point. See, e.g., Ben's Bar, Inc. v. Village
of Somerset, 316 F.3d 702, 722 (7th Cir.2003).
Under the above test, the plaintiffs' challenge to the
commingling provision must fail. First, there is no doubt
that the County sought to target prostitution. The County
hired consultants to investigate the presence of
prostitution and other harms in the adult establishments
within the County. In enacting the Ordinance, the County
relied on the consultants' first-hand observations, on
evidence from other jurisdictions, and on first-hand
reports of police officers. In the provision at issue, the
County noted that the provision "is intended to control
illicit sexual contact and reduce the incidents of
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prostitution occurring in the establishments." The record
demonstrates quite clearly that the County sought to target
prostitution.
The County also adopted a regulation "reasonably
believed to be relevant" to solving that problem. Five
women from one club in Covington, Kentucky, were
charged with prostitution as the result of a police raid. At
that club, the undercover officers who conducted the raid
said they were "solicited for sex 'within 7 minutes of
entering the club.' " In some clubs, the *492 County's
consultants observed sexual activity occurring. In other
clubs, they received reports from entertainers indicating
that sexual activity had occurred in those clubs in the past.
The consultants' observations about the establishments'
business model is also revealing. Customers purchase
"drinks" from an establishment's bar. By purchasing a
drink, a customer gains time with an entertainer. As the
price of the drink increases, the amount of time increases.
In some establishments, the privacy of a conversation's
location also varies directly with the drink's cost. For
more lengthy "conversations," the price of a drink can
exceed $1,000. "Dancers did confide" to the consultants
"that oral sex has occurred during the more lengthy
'conversations.' " To be sure, the plaintiffs did put
forward evidence that, at some clubs, "buying a
conversation was simply [buying a conversation]."
However, we think it a reasonable conclusion on this
record that there is an enhanced risk of prostitution when
the purchase of a higher-priced drink brings a longer and
more secluded "conversation" between an adult
entertainer and a customer. The direct and circumstantial
evidence relied upon by the County demonstrates the
existence of a prostitution problem under Alameda Books.
The County's chosen course also seems reasonably
designed to reduce prostitution. As noted, the provision at
issue requires that an entertainer stay at least five feet
away from areas being occupied by customers for at least
one hour after the entertainer performs semi-nude on
stage. As applied to these clubs, it is clear that the
provision at issue will substantially lessen the number of
entertainers who can commingle with customers. The
average number of entertainers employed on a given night
at these clubs is between seven and eight. Almost
uniformly, the consultants found that the entertainers
danced for two-song sets lasting roughly six minutes. As a
result, full performances by each entertainer, back to
back, would take only forty-two to forty-eight minutes.
Absent an alteration in that schedule, the restriction would
leave few, if any, gaps during which entertainers who
dance semi-nude on a given night could commingle with
customers. Given that the prostitution problem in the
WESTLAW

County arises directly from the mingling of customers and
entertainers during "conversation drinks," we hold that
the provision at issue is related directly to curbing
prostitution.
To be sure, establishments may find ways to minimize the
Ordinance's effect. Dancers who do not dance on a
particular night are free to mingle with customers.
Establishments might also lengthen entertainers'
performances or increase the length of breaks in between
performances. Such measures would create greater gaps
during which entertainers who had performed could
mingle with customers. Nevertheless, the provision's
aggregate effect will be to reduce both the number of
entertainers available to mingle and the amount of time
they can spend mingling. We cannot say that the
Ordinance is not reasonably designed to further the
County's interest simply because those subject to it might
try to lessen its impact.
We next examine whether the provision leaves "quantity
and accessibility of speech substantially intact." Alameda
Books, 535 U.S. at 449-50, 122 S.Ct. 1728 (Kennedy, J.,
concurring in the judgment). In the context of the zoning
ordinance at issue in Alameda Books, Justice Kennedy
wrote: "If two adult businesses are under the same roof,
an ordinance requiring them to separate will have one of
two results: One business will either move elsewhere or
close. The city's premise cannot be the latter. It is true
that cutting adult speech *493 in half would probably
reduce secondary effects proportionately. But again, a
promised proportional reduction does not suffice." Ibid.
(emphasis added). Justice Kennedy then voted to uphold
the ordinance because "[d]ispersing ... adult businesses ...
is reasonably likely to cause a substantial reduction in
secondary effects while reducing speech very little." Id. at
451, 122 S.Ct. 1728.
We conclude that this provision leaves the quantity and
accessibility of protected speech substantially intact for
several reasons. First, it restricts only those dancers
performing on a particular night and restricts them only
for an hour after their performances. Those not
performing on a particular night may mingle as they wish;
those performing may mingle after the time bar passes.
Second, entertainers may still remain five feet from areas
that customers occupy, so the provision permits
entertainers who performed within the previous hour to
speak with customers, as long as the entertainers are in
areas five feet away from areas accessible to customers.
Cf DLS, Inc. v. City of Chattanooga, 107 F.3d 403, 412
(6th Cir.1997) (upholding a six-foot buffer zone between
customers and the stage). Third, the provision does not
bar communication itself. Instead, it bans physical
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presence in a particular area for a particular length of
time. Should entertainers within the club want to converse
with patrons from five feet away, or via cellular phone,
closed-circuit television, or electronic chat, this provision
would serve as no bar to such conversation. Nothing in
the Ordinance bars entertainers from arranging specific
times to meet outside the adult establishments or, say, at
the local coffee house. There, discussions of literature,
public affairs, or eroticism may flow freely. We simply
cannot conclude that this provision, which regulates
commingling only in a particular place and only for a
limited period of time, substantially impairs the quantity
and accessibility of protected speech.
In other words, the County has targeted contact between
adult entertainers and customers that created a risk of
prostitution. It has done so in a manner that substantially
preserves the ability of those affected to communicate
with each other, although in a less physical way than they
could previously. We thus conclude that the provision
satisfies intermediate scrutiny.

IV
161

The plaintiffs next contend that the whole Ordinance
violates the Contracts Clause of Article I, Section 10, of
the Constitution because it impairs a settlement agreement
between some of the plaintiffs' and the City of Covington.
We reject this claim.
171

The Contracts Clause says that "No state shall ... pass
any ... Law impairing the Obligation of Contracts." U.S.
Const. Art. I§ 10, cl. 5. There are three factors that courts
must consider when evaluating Contracts Clause claims.
The first factor is "whether the complainant has shown 'a
substantial impairment' of a contractual relationship."
Linton by Arnold v. Comm 'r of Health & Env 't, 65 F.3d
508, 517 (6th Cir.1995) (citing Energy *494 Reserves
Group, Inc. v. Kansas Power & Light Co., 459 U.S. 400,
411-12, 103 S.Ct. 697, 74 L.Ed.2d 569 (1983)). Because
this factor suffices to dispose of the plaintiffs' Contracts
Clause claim, we decline to address the other two.
181

Establishing a "substantial impairment" requires
showing (1) that there is a contractual relationship; (2)
that a change in law impairs that contractual relationship;
and (3) that the impairment is substantial. Gen. Motors
Corp. v. Romein, 503 U.S. 181, 186, 112 S.Ct. 1105, 117
L.Ed.2d 328 (1992). Although no agreement is in the
record of this case, we will assume that a settlement
agreement exists and that it constitutes a "contract" under
the Clause. Cf, e.g., Mascio v. Pub. Employees Ret. Sys.,

160 F.3d 310 (6th Cir.1998) (holding that a pension
agreement between an individual and Ohio was protected
by the Contracts Clause).
The plaintiffs cannot show that any settlement agreement
between themselves and the City of Covington was
substantially impaired. First, the background Kentucky
law makes clear that valid county ordinances trump city
ordinances in cases like this one. K.R.S. § 67.083(7). The
County clearly had the power both to enact this Ordinance
and to make the Ordinance effective within Covington's
borders. Under the Kentucky Constitution, only when a
power is expressly granted to a county government may it
exercise that power within an incorporated city. Fiscal
Court of Jefferson County v. City of Louisville, 559
S.W.2d 478, 481 (Ky.1977) (striking down under the
Kentucky Constitution broad delegation of power to
county fiscal courts but upholding express delegations)}
Because the General Assembly expressly has delegated
the power to regulate adult businesses to county fiscal
courts, see K.R.S. § 67.083(3)(z), the County had the
power to enact an adult-entertainment ordinance that
would operate within Covington's borders. Under
Kentucky law, when a county enacts a valid ordinance
that prescribes penalties, it will trump a less strict city
ordinance. K.R.S. ~ 67.083(7). There is no question that
the Ordinance at issue here creates a system of
administrative and criminal penalties. And, as noted
above, the Ordinance is a valid exercise of County power.
Accordingly, it trumps any less strict Covington
ordinance.
Second, that background rule must have been
incorporated into any agreement between Covington and
the plaintiffs. The agreement at issue here did not involve
two parties, each with full power to contract. Instead, one
party, Covington, could have agreed only to exercise its
own power in a particular way. No reasonable party could
have expected Covington to sign away power that it did
not possess, and which belonged to a legally superior
entity. Cf Energy Reserves, 459 U.S. at 411, 103 S.Ct.
697 (quoting Veix v. Sixth Ward Bldg. & Loan Ass 'n, 310
U.S. 32, 38, 60 S.Ct. 792, 84 L.Ed. l 06 l (1940)). Because
the plaintiffs never reasonably could have interpreted
Covington's assent as being broader than Covington's
power under Kentucky law, we hold that there could have
been no substantial impairment of the settlement
agreement.
Moreover, when an industry is highly regulated, it is
unlikely that an exercise of general legislative power will
constitute a substantial impairment of contract rights.
Energy Reserves, 459 U.S. at 411 (quoting Vebc, 310 U.S.
at 38, 60 S.Ct. 792). See *495 also Hudson Water Co. v.

~~~~~~~~~~~~~~~~~~~~~~~~~
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McCarter, 209 U.S. 349, 357, 28 S.Ct. 529, 52 L.Ed. 828
(1908). There are few industries more highly regulated
than adult entertainment. That much is illustrated by the
history of such regulation in Covington and Kenton
County, by the provisions of Kentucky law expressly
granting to counties and cities the power to regulate adult
businesses, see K.R.S. §§ 82.082(1) (cities) &
67.083(3)(z) (counties), and by the multitude of other
municipal ordinances covered by the consultants' report.
Thus, given the Kentucky-law background and the highly
regulated status of the adult-entertainment industry, the
plaintiffs cannot reasonably have expected their
agreement with Covington to bar future regulation by the
County. Accordingly, we reject the plaintiffs' Contracts
Clause claim.

v
191 1101 1111 The plaintiffs next challenge the Ordinance's
review provisions, claiming that they do not provide
sufficiently prompt judicial review. Because they regulate
protected speech, the review provisions must satisfy
applicable prior-restraint jurisprudence, which contains
two requirements. FWIPBS v. Dallas, 493 U.S. 215,
227~30, 110 S.Ct. 596, 107 L.Ed.2d 603 (1990). First,
"any restraint prior to judicial review can be imposed only
for a specified brief period during which the status quo
must be maintained." Ibid. Second, there must be prompt
judicial review of the licensor's decision, which includes
a prompt judicial decision. Ibid. See also City of Littleton
v. Z.J Gifts, 541 U.S. 774, 781, 124 S.Ct. 2219, 159
L.Ed.2d 84 (2004).
P 2 l 1131

As 1ong as the regu1atlon
.
.
·
at issue
"applies

reasonably objective, nondiscretionary criteria" and "does
not seek to censor content," a state's ordinary court
procedures will satisfy the second requirement. Bronco's
Entm 't v. Charter Twp. of Van Buren, 421 F.3d 440, 444
(6th Cir.2005) (citing Z.J Gifts, 541 U.S. at 783, 124
S.Ct. 2219). However, "[i]f a licensing scheme involves
the application of subjective standards, rules requiring a
speedy judicial decision may be necessary." Ibid. See also
Deja Vu of Cincinnati, L.L. C. v. Union Twp. Bd. of Trs.,
411 F.3d 777, 787 (6th Cir.2005) (noting that licensing
ordinances applying subjective standards, such as the
ordinance at issue in Freedman v. Maryland, 380 U.S. 51,
59, 85 S.Ct. 734, 13 L.Ed.2d 649 (1965), "necessitate[]
that strict time limits be placed on judicial review")
(citing Z.J Gifts, 541 U.S. at 780, 124 S.Ct. 2219, and
quoting FW/PBS, 493 U.S. 215, 110 S.Ct. 596).
WESTLA\N

A
Addressing plaintiffs' challenges requires a detailed
explication of the Ordinance's review provisions, which
are both administrative and judicial in nature. The
administrative provisions may be split into three parts: (1)
review upon the rejection of an application for a new or
renewed license, see § 11; (2) review upon the assessment
of points by the License Inspector, see § 16; and (3)
review upon the institution of a license-related penalty,
such as suspension or revocation, for a violation of any of
the Ordinance's provisions, see § 17.' Each of those
administrative *496 sections contains a clause providing
for judicial review "in a manner provided by law." See §§
11 (t), l 6(h), & 17(d). Section 19 contains a
judicial-review provision that applies to license denials,
suspensions, and revocations, as well as a provision that
stays the effect of orders denying, suspending, or
revoking license during the pendency of judicial review.
Section 22, which creates misdemeanor penalties, is not
relevant to the outcome of this appeal. We address the
relevant review procedures in tum.

Upon the filing of a complete application for a new
license or for the renewal of an existing license, the
County issues a temporary license that remains in effect
pending administrative and judicial review. If an
application for a new or renewal license is denied the
applicant may request a hearing for reconsider;tion,
which must be filed within ten days of the receipt of the
initial decision. There is no obligation to pursue an
administrative appeal; judicial review "in a manner
provided by law" may be sought immediately. If an
appeal is filed, a hearing must be scheduled for within
fifteen calendar days from the date of filing. Once a
hearing is held, a decision must be issued within ten days.
With regard to point-assessment hearings under Section
16, the Ordinance contains the following review
procedures. The Ordinance requires notification by mail
of the License Inspector's point-assessment and then
permits an appeal of that assessment to a Hearing Officer
within twenty days. The Hearing Officer must then
schedule a hearing that must occur within ten days of the
receipt of the appeal. Within ten days of the hearing, the
Hearing Officer must issue a decision setting forth
findings of fact and conclusions of law. Once again, there
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is no obligation to pursue an administrative appeal before
seeking judicial review. "Any license holder aggrieved by
the decision of either the License Inspector or the Hearing
Officer to assess points may seek judicial review in a
manner provided by law."
With regard to administrative "violation of chapter"
hearings, the following process is in place. Whenever the
License Inspector receives "verified or otherwise credible
information" that a "violation of chapter" has occurred,6
the Hearing Officer is obligated by Section 17 to hold a
hearing.' *497 The subject of the hearing is whether the
licensee has violated "any of the provisions listed in this
Chapter." The Hearing Officer must set the date for the
hearing for some date between ten and thirty days after
the Inspector's receipt of the information indicating that a
violation occurred. If the Hearing Officer finds a
violation, "he may suspend or revoke the license issued
under this chapter, or in the case of a renewal
application," he may "refuse to renew· such license." The
Hearing Officer must "issue findings of fact and
conclusions of law and an order wherein the Hearing
Officer may dismiss the complaint, or suspend or revoke a
license or permit previously issued, or renew or refuse to
renew a license previously issued." "Any license holder
aggrieved by the decision of the Hearing Officer to
suspend such license ... may seek judicial review in a
manner provided by law.""
In addition to the specific judicial review provisions noted
above, the Ordinance also contains another provision,
Section 19, that guarantees judicial review to challenge
the denial of a new or renewal license application or the
suspension or revocation of an existing license. Section
19 contains two clauses: a judicial-review clause and a
stay-of-enforcement clause. The former says that,
"[f]ollowing a final decision by the License Inspector or
Hearing Officer denying, suspending or revoking a
license, or disapproving the renewal application for a
license, such licensee or applicant may seek judicial
review in a manner provided by law." The latter says that
"the License Inspector or Hearing Officer shall stay
enforcement of the Ordinance pending the final
disposition of proceedings for judicial review, during
which time the status quo of the applicant will be
maintained." (emphasis added).
We note that there is an ambiguity in Section 19.' Section
19 refers only to preserving the status quo for an
"applicant," not for a licensee. It is unlikely that this
textual distinction was an oversight because the "judicial
review" clause of the same section by its terms applies to
"a licensee or applicant." Were the Ordinance to
countenance the suspension or revocation of a license
WESTLAW

during the pendency of judicial review, it would raise
serious constitutional problems. See Bronco's Entm 't, 42 l
F.3d at 444 ("[T]he *498 status quo must be maintained
during that period and during the course of any judicial
review.") (citing Deja Vu of Nashville, Inc. v. Metro.
Gov't of Nashville, 274 F.3d 377, 400--01 (6th Cir.2001)).
Section 19 need not be read to countenance suspension or
revocation pending judicial review, however, and the
Ordinance is at least ambiguous on this point. Section 19
provides for judicial review of various adverse
administrative actions, including denials, suspensions, and
revocations, and, immediately following that provision,
states: "The License Inspector or Hearing Officer shall
stay enforcement of the Ordinance pending the final
disposition of proceedings for judicial review .... " If
enforcement of the Ordinance is stayed pending a final
judicial decision on the validity of a suspension or
revocation, no licenses will be suspended or revoked
pending judicial review. The text following this
stay-of-enforcement provision ("during which time the
status quo of the applicant will be maintained") need not
be read to limit stays of enforcement (effectively,
maintenance of the status quo for license holders) only to
applicants, given all of the text preceding that clause.
At oral argument, moreover, the County Attorney
expressed his understanding that licensees subject to
suspension or revocation could operate during the
pendency of both administrative and judicial review.
Accordingly, given the Ordinance's textual ambiguity and
the County's proffer at oral argument, we read Section 19
to permit both licensees and applicants to operate during
the pendency of administrative and judicial proceedings.

B

We now address the plaintiffs' challenges to the
Ordinance's judicial-review provisions. At each step of
the Ordinance's administrative process, applicants and
licensees may seek judicial review "in a manner provided
by law." Although we acknowledge the vagueness of that
language, we conclude that the Ordinance's language
points to judicial review pursuant to K.R.S. § 23A.O 10(4 ),
which provides generally for judicial review of
administrative action. In Nightclubs, Inc., v. City of
Paducah, 202 F.3d 884, 891-92 (6th Cir.2000), this court
dealt with a city ordinance that provided for judicial
review "in any court of competent jurisdiction." We read
that language to apply K.R.S. § 23A.010(4). Ibid. Based
on Nightclubs, we conclude in this case that judicial
review "in a manner provided by law" under the County's
ordinance refers to review under K.R.S. § 23A.Ol0(4).
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The plaintiffs allege that review under§ 23A.010(4) fails
to satisfy the requirements of the First Amendment
because it creates "infinite delays" in the process of
reaching a judicial determination. For this proposition,
they refer to Nightclubs, which held that § 23A.010(4)
was unconstitutional as applied to an adult-entertainment
licensing ordinance. In Nightclubs, the court noted that
such judicial review would not "in any way limit the time
for furnishing transcripts, conducting a court hearing, or
rendering a judicial decision ." 202 F.3d at 892 (citing
East Brooks Books v. City of Memphis, 48 F.3d 220, 224
(6th Cir.1995)).
Nightclubs would be controlling here, but for the Supreme
Court's decision in Z.J. Gifts. There, the Court held that
ordinary judicial review "practices and procedures"
satisfy the requirement of prompt judicial review as long
as the licensing regulation "applies reasonably objective,
nondiscretionary criteria ... unrelated to the content of the
expressive materials that an adult business may sell or
display." Z.J. Gifts, 541 U.S. at 782- 84, 124 S.Ct. 2219.
The plaintiffs do not *499 argue that the Ordinance at
issue employs anything other than such criteria. Hence,
the central holding of Nightclubs-that ordinary judicial
review does not satisfy the "promptness" requirement
because it does not offer a specific time limit for a
decision-is no longer controlling. As our court recently
noted when considering a Tennessee statute, ordinary
judicial review generally will satisfy Z.J. Gifts. See Odle
v. Decatur County, 421 F.3d 386, 391 (6th Cir.2005).
Moreover, unlike the ordinance at issue in Nightclubs, the
Ordinance at issue here preserves the status quo in every
relevant respect, including during the pendency of a
license application' 0 and during the various penalty
proceedings. Following Z.J. Gifts, the Nightclubs court's
holding that § 23A.O I 0(4) unconstitutionally delays a
prompt judicial decision must be overruled.

Nevertheless, the plaintiffs raise two further arguments
seeking to distinguish the judicial review at issue here
from that upheld in Z.J. Gifts. First, they claim that review
by the courts under K.R.S. § 23A.O 10(4) generally is
entirely discretionary, and thus violates this court's
decision in Deja Vu of Nashville, 274 F.3d at 401,
because it "fails to guarantee a 'final judicial adjudication
on the merits,' as required under Freedman's first
safeguard." Br. of Appellants, at 41-42. Second, they
claim that the standard of review provided by §
23A.010(4) fails to satisfy the First Amendment because
it is "of limited scope and confined to limited issues."
Ibid. We conclude that the plaintiffs' characterizations of
Kentucky law on these points are inaccurate and that
these arguments lack merit.
WESTl_AW

First, with respect to discretionary review, the plaintiffs
correctly characterize the review that § 23A.O 10(4)
provides in run-of-the-mill cases. In Taxpayer's Action
Group v. Madison County Board of Elections, 652
S. W.2d 666, 668 (Ky.Ct.App.1983), the Kentucky Court
of Appeals noted that the decision under§ 23A.010(4) to
review an administrative determination rests within the
discretion of Kentucky's trial courts. However, the
Kentucky Supreme Court has held specifically that
"procedural due process" requires judicial review of
administrative action where "constitutional rights are
involved." See Hilltop Basic Res., Inc. v. County of
Boone, 180 S.W.3d 464, 469 (Ky.2005) (citing Morris v.
City of Catlettsburg, 437 S.W.2d 753, 755 (Ky.1969)).
Constitutional rights are involved in every action
challenging a licensor's refusal to permit a private party
to exercise his First Amendment rights. That is, where
what is being administered is a prior restraint on free
speech, constitutional rights are obviously implicated.
Thus, Kentucky law itself alleviates the plaintiffs'
concerns. Precedent indicates that judicial review under §
23A.O 10(4) of the County's licensing determinations will
be accorded as a matter of right. Hilltop, 180 S. W.3d at
469; Morris, 437 S.W.2d at 755. Under Z.J. Gifts, we
must "presume" that Kentucky's "courts are aware of the
constitutional need to avoid 'undue delay result[ing] in
the unconstitutional suppression of protected speech.' "
541 U.S. at 782-84, 124 S.Ct. 2219. Thus, the plaintiffs'
allegation that the review at issue here is "discretionary"
is not borne out by Kentucky law.
Second, with respect to the standard of review, the
plaintiffs argue that a claimant *500 challenging
administrative action under§ 23A.010(4) can only prevail
if the administrative determination was "arbitrary and
capricious." Again, with regard to run-of-the-mill
administrative law cases, the plaintiffs are correct. See,
e.g., Trimble Fiscal Court v. Snyder, 866 S. W.2d 124,
126 (Ky.Ct.App.1993). See also Lab. Corp. of Am.
v.
Rudolph,
184 S.W.3d 68,
73
Holdings
(Ky.Ct.App.2005) (public contracts) (quoting Am. Beauty
Homes Corp. v. Louisville & Jefferson County Planning
& Zoning Comm 'n, 379 S.W.2d 450, 456 (Ky.1964));
Reis v. Campbell County Bd. of Educ., 938 S.W.2d 880,
887 (Ky.1996) (teacher termination); Special Fund v.
Francis, 708 S. W.2d 641, 643 (Ky. l 986) (worker's
compensation); Thomas v. Cabinet, 57 S. W.3d 262
(Ky.2001) (adoption). The plaintiffs also are correct that
such judicial review is deferential to administrative
determinations, permitting a challenge to succeed only if
the administrative action violated procedural due process
or if "the evidence in [the challenger's] favor was so
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compelling as to mandate a finding in his favor." Snyder,
866 S.W.2d at 126.
However, as in the context of deciding whether judicial
review is discretionary in cases involving constitutional
issues, the Kentucky courts have determined that a
different, more searching, review applies in First
Amendment cases. The Kentucky Supreme Court has
adopted the following as a principle of Kentucky law:
"[W]hen a regulatory body, directly or indirectly,
undertakes the responsibility ofrestricting constitutionally
protected speech, which includes lawyer advertising, it
must resolve any doubts in favor of permitting the
constitutionally protected speech." In re Appeal of
Hughes & Coleman, 60 S.W.3d 540, 544 (Ky.2001)." In
Hughes & Coleman, the court conducted a searching
review of the determinations of the Attorney Advertising
Commission and the Board of Governors of the Kentucky
Bar Association to disapprove certain attorney
advertisements. The court rendered judgment for the
attorneys, reversing the Kentucky Bar Association's
judgment, because, in part, the Association's decisions
"reflect[ed], arguably, a resolution of the doubt against
allowing the constitutionally protected speech." Ibid.
Hu~hes & Coleman demonstrates that Kentucky's courts
will not follow the deferential judicial review that the
plaintiffs claim they will impose. Rather, Kentucky's
courts will resolve reasonable doubts in favor of
protecting speech. Ibid. In other words, Kentucky's courts
will not apply the standard of review that applies to
decisions about zoning, Snyder, 866 S.W.2d 124, or
public contracting, Lab. Corp., 184 S.W.3d at 73, to
administrative decisions restricting First Amendment
rights. The heightened standard of review applied by the
Kentucky courts accords with the longstanding principle
that courts should apply searching review to actions
impinging on the freedom of speech. See Speiser v.
Randall, 357 U.S. 513, 525, 78 S.Ct. 1332, 2 L.Ed.2d
1460 (1958) ("[T]he line between speech unconditionally
guaranteed and speech which may legitimately be
regulated, suppressed, or punished is finely drawn. The
separation of legitimate from illegitimate speech calls for
... sensitive tools."). Cf McNary v. Haitian Refugee Ctr.,
Inc., 498 U.S. 479, 493, 111 S.Ct. 888, 112 L.Ed.2d 1005
(1991) (applying de novo rather than abuse-of-discretion
standard to constitutional claims in the context of a
particular immigration program); *501 Wilson v.
Bredesen, 113 Fed.Appx. 70, 74 (6th Cir.2004) (noting
that Tennessee law subjects administrative determinations
to de novo review when constitutional questions are at
issue) (citing State v. Robinson, 29 S.W.3d 476, 480
(Tenn.2000)).

WESTLAW

Accordingly, we conclude that the plaintiffs' efforts to
distinguish review under § 23A.010(4) from the judicial
review upheld by the Supreme Court in Z.J. Gifts are
unpersuasive. We expressly overrule Nightclubs on this
issue and hold that, as a general matter, § 23A.010(4)
satisfies the First Amendment.

VI
4

11 1 The plaintiffs next claim that the fees imposed by the

Ordinance are unconstitutionally large. The Ordinance
imposes a $3,000 license fee for establishments, $1,500 of
which is refunded if the license application is denied, and
a $155 non-refundable fee for managers and entertainers.
The district court, although noting that "the information
provided by Defendant" in support of the expenses it
would incur in administering the Ordinance "could have
been broken out and calculated in more exacting detail,"
nevertheless upheld the licensing fees because they were
"reasonably related to the expenses incident to the
administration of the ordinance."

A
We note from the outset that the Supreme Court has never
enunciated a comprehensive
approach to the
constitutionality of a licensing fee charged for the
exercise of First Amendment rights. Thus, we begin from
general principles. When the government bears its own
costs, one can expect (or at least hope for) a degree of
frugality. Elected officials are often loath to incur
prodigal or superfluous expenditures because such waste
puts them at an electoral risk. Commensurately, the
government's decision to incur expenditures is generally
immune from legal challenge by the taxpayers. Cf Hein v.
Freedom From Religion Found., Inc., 551 U.S. 587, 127
S.Ct. 2553, 2569, 168 L.Ed.2d 424 (2007). But once the
government transfers the cost of a measure to private
parties via a licensing fee, that measure becomes subject
to private challenge. States generally may enforce their
laws as vigorously, or with as much laxity, as they like. A
state may choose to call out the National Guard to enforce
an adult-entertainment ordinance, but leaving licensees
with the check would go too far.
Over the course of several decades, the Supreme Court
decided three cases that influence our approach here: Cox
v. !..few Hampshire, 312 U.S. 569, 576-77, 6i S.Ct. 762,
85 L.Ed. 1049 (1941), Murdock v. Pennsylvania, 319 U.S.
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105, 114, 63 S.Ct. 870, 87 L.Ed. 1292 (1943), and
Forsyth County v. Nationalist Movement, 505 U.S. 123,
112 S.Ct. 2395, 120 L.Ed.2d 101 (1992). We believe that
those cases require a consideration in "secondary effects"
cases of three questions: (1) whether the fee's maximum
amount will deter the exercise of First Amendment rights,
(2) whether the measures the cost of which the County
seeks to transfer to licensees via its fee structures are
narrowly tailored means of advancing the County's
interest in curbing secondary effects, and (3) whether the
County's cost estimates for those measures are
reasonable. Because the district court did not undertake
this inquiry, and because genuine issues of material fact
are present on these issues, we vacate the district court's
summary judgment on this issue and remand for further
proceedings.

B

We now turn to those three Supreme Court decisions.
First, in *502 Cox, 312 U.S. at 576-77, 61 S.Ct. 762, the
Court upheld a law that required a permit before a group
could parade down a public road. The permit fee ranged
from a "nominal" amount to $300, depending on the
"public expense or policing" cost associated with the
event. Ibid. The Court held that the Cox fee was
constitutionally permissible, noting that "there is nothing
contrary to the Constitution in the charge of a fee" that is
"not a revenue tax, but one to meet the expense incident
to the administration of the Act and to the maintenance of
public order in the matter licensed." Ibid.
Second, in Murdock, 319 U.S. at 114, 63 S.Ct. 870, the
Court struck down a flat fee charged by a city to all
canvassers and solicitors. The Court held that where a
license fee is "fixed in amount and unrelated to the scope
of the activities of petitioners or to their realized
revenue," it is unconstitutional. The Court reached that
result based on its conclusion that the flat fee was not
"imposed as a regulatory measure to defray the expenses
of policing the activities in question." That is, because it
forced some licensees to bear more than the costs they
would impose, the fee violated the First Amendment
because it required potential licensees to "purchase,
through a license fee or a license tax, the privilege freely
granted by the constitution." Ibid.
Third, in Forsyth County, 505 U.S. 123, 130-34, 112
S.Ct. 2395, the Court sharply limited Cox and struck
down a discretionary fee with a high upper limit. The
ordinance at issue provided that applicants for permits had
to pay in advance an amount, not to exceed $1,000, to be
WESTLAW

determined by the licensor and designed to "meet the
expense incident to the administration of the Ordinance
and to the maintenance of public order in the matter
licensed." Ibid. The ordinance's language was lifted
almost word-for-word from the ordinance at issue in Cox,
312 U.S. at 577, 61 S.Ct. 762.
Nevertheless, the Court struck it down and made clear
that a licensing fee regulation must meet two
requirements. First, it must not delegate overly broad
licensing discretion to a government official. Second,
"any permit scheme controlling the time, place, and
manner of speech must not be based on the content of the
message, must be narrowly tailored to serve a significant
governmental interest, and must leave open ample
alternatives for communication." 505 U.S. at 130, 112
S.Ct. 2395. In its holding, 12 the Court sharply limited Cox,
noting that nothing in Cox suggested that the New
Hampshire statute permitted a licensing fee to vary based
on content, such as whether the speech would provoke a
hostile reaction from its audience.
15

16

1 1 1 1 Our court has distilled two general principles from

Cox, Murdock, and Forsyth County. First, "an ordinance
requiring a person to pay a license or permit fee before he
can engage in a constitutionally protected activity does
not violate the Constitution so long as the purpose of
charging the fee is limited to defraying expenses occurred
in furtherance of a legitimate state interest." Northeast
Ohio Coalition for the Homeless v. City of Cleveland, 105
F .3d 1107, 1110 (6th Cir.1997). In other words, in order
to transfer the cost of a government measure to a *503
licensee, the measure itself must be legitimate. Northeast
Ohio Coalition, 105 F.3d at 1110. Thus, the measure
"must not be based on the content of the message, must be
narrowly tailored to serve a significant governmental
interest, and must leave open ample alternatives for
communication." Forsyth County, 505 U.S. at 130, 112
S.Ct. 2395. Second, the court also acknowledged that
Forsyth County created some limit on the amount the
government could charge, based on the potential for a fee
to deter protected speech. Northeast Ohio Coalition, 105
F.3d at 1110.

We believe that such a framework adequately guards
against the dangers discussed by the Court in Forsyth
County and Murdock. First, even if each individual cost
assessed reflects a narrowly tailored means of advancing
the government's interest, there is still a chance that the
fee's total amount will significantly deter constitutionally
protected speech. Forsyth County, 505 U.S. at 134, 112
S.Ct. 2395 . Second, upon close consideration, we believe
that the dangers highlighted by the Murdock Court are
subsumed within the Forsyth County analysis. If the
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government's measures are narrowly tailored means of
advancing the government's interests, and if the
government's estimates of the costs of those measures are
reasonable, then transferring those costs to licensees
cannot be a facially unconstitutional tax under Murdock.

c
11 71 1181 Applying those principles here, we must remand

this case for further proceedings because lhere are
genuine issues of material fact that preclude granting
summary judgment to the County. "[A]ny pem1it scheme
controlling the time, place, and manner of speech must
not be based on the content of the message[,] must be
narrowly tailored to serve a significant governmental
interest," and must not be so high as to deter
constitutionally protected speech. Forsyth County. 505
U.S. at 130, 112 S.Ct. 2395. 11 The County bears the
burden of showing that its measures are narrowly tailored.
See Fly Fish, Inc., v. CityofCocoaBeach, 337F.3d1301,
1315 (11th Cir.2003). See also Nightclubs, 202 F.3d at
888 n. 4; Kentucky Restaurant Concepts v. City of
Louisvilfe. 209 F.Supp.2d 672, 691 - 92 (W.D.Ky.2002);
Bright Lights v. City of 1\fewport, 830 F.Supp. 378, 386
(E.D.Ky.1993).
We acknowledge that the regime at issue is not
content-neutral, Alameda Books, 535 U.S. at 448-50, 122
S.Ct. 1728 (Kennedy, J., concurring in the judgment),
which raises the possibility that the County is penalizing
an unpopular subset of its businesses. There is evidence in
the record, for example, that the County charges an
operational tax that cannot exceed $50 on businesses
outside the adult-entertainment industry. According to the
County's license inspector, those other businesses and
some of their employees must file applications similar to
those required from adult-entertainment establishments.
The licensing regime for those businesses also
incorporates
administrative
hearings
and
point-assessments. Were we confronting a regulation that
targeted the press, such *504 differential treatment could
only be justified if the County could point to some special
characteristic of the press that would warrant the higher
fee. Minneapolis Star & Tribune Co. v. Minn. Comm 'r of
Revenue, 460 U.S. 575, 585, 103 S.Ct. 1365, 75 L.Ed.2d
295 ( 1983) ("[D]ifferential treatment, unless justified by
some special characteristic of the press, suggests that the
goal of the regulation is not unrelated to suppression of
expression, and such a goal is presumptively
unconstitutional.").
However, the Supreme Court has repeatedly reviewed

"secondary effects" ordinances under the degree of
scrutiny applicable to content-neutral regulations.
Alameda Books, 535 U.S. at 448, 122 S.Ct. 1728
(Kennedy, J., concurring in the judgment). See also
Renton, 475 U.S. at 46-47, 106 S.Ct. 925. That is so
despite the government's clear differential treatment of
adult businesses in those cases. The differential treatment
is justified, the Court has held, by the peculiar "secondary
effects" associated with adult businesses. As long as the
fee differential is justified by the "secondary effects" of
adult businesses, we will treat it as content-neutral for
Forsyth County purposes.
Thus, the Forsyth County inquiry collapses into the
question of narrow tailoring. The County's choices with
regard to the costs it will pass on to licensees are
constitutional only if they are "narrowly tailored to serve
[the] significant governmental interest" in combating
''secondary effects." Cf Forsyth County, 505 U.S. at 13~,
112 S.Ct. 2395. We cannot conclude that there was no
genuine issue of material fact on this issue, and so we
must vacate the district court's judgment and remand for
further proceedings.
The County has given various estimates of the hours its
ofLkials will sµt:ml t:11fu1ciug lltis Onliuarn.:t:. Tilt:
Licensing Inspector, the County says, will spend forty
hours attending hearings, forty hours conducting initial
inspections of the five establishments in the County,
twenty hours conducting follow-up inspections, and
forty-two hours listening to "general questions and
complaints." In his deposition, though, the County
Treasurer said that "we have no background to go on as
far as [how] many hearings that would happen or
whatever of point assessments."
The County also has incorporated various possibly
questionable costs into the fee calculation, including a
one-time cost of $15,000 and a yearly amount exceeding
$2,500 for the purchase and maintenance of database
software, customized for the licensing regime. We cannot
say, without more evidence about the necessity of
incurring this cost, that a measure whose goal could be
reached either by using the County's current computer
system or by employing Jess costly off-the-shelf database
software is "narrowly tailored" to advance the County's
interests.
Similarly, the County has factored in a $150 per applicant
cost for a background check. lt is clear from the record
that the City of Covington also conducts background
checks as part of its licensing regime. A Covington
license, though, costs only $150 for any applicant,
including for establishments. The County has not

~~:__--=~~~~~~~~~~~~~~~~~~~---:-
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explained why its background checks, which it concedes
are more expensive than those conducted by Covington,
will further the County's interest any more than
less-expensive measures.
We also note two other points. First, many of the costs
incorporated by the County will be paid only once or will
decrease substantially in amount by the second year. Over
time, the County's revenues may exceed the costs
imposed by the licensees in terms of administering the
regime. In that scenario, it would be clear *505 that the
fees would not reflect "narrowly tailored" means of
reducing secondary effects. Second, the County's
retention of $1,500 from denied establishment applicants
must reflect only the costs the County incurs in the license
denial. Although we make no determinations in this
regard, there is a genuine issue as to whether the retention
of that amount might far exceed the costs of processing
and denying those applications.
The district court failed to undertake any tailoring inquiry
in this case, as required by Forsyth County, 505 U.S. at
130, 112 S.Ct. 2395. After briefly engaging in that inquiry
ourselves, we cannot conclude that there was no genuine
issue of material fact on this issue. We stress that we have
not made any findings about whether the County properly
assessed these costs against its licensees. However, the
district court must, on remand, engage in an inquiry that
determines whether the measures, whose costs were
passed on to licensees, were narrowly tailored to advance
its interests in combating "secondary effects." Forsyth
County, 505 U.S. at 130, 112 S.Ct. 2395.
Without engaging in further inquiry on this issue, we
instruct the district court on remand to determine: (1)
whether the fee's total amount will deter the exercise of
First Amendment rights; (2) whether the measures
associated with the fee's amount are narrowly tailored
means of advancing the County's interests; and (3)
whether the County's cost estimates for those narrowly
tailored measures are reasonable.

VII

Based on the foregoing, we AFFIRM in part and
VACATE in part the judgment of the district court, and
REMAND for further proceedings consistent with this
opinion.

WESTL.AW

CLAY, Circuit Judge, dissenting in part and concurring in
part.
Kenton County Ordinance No. 451.12 purports to address
the "secondary effects" of adult entertainment
establishments by imposing a licensing scheme that
requires businesses to apply for business licenses, pay
annual fees, and abide by restrictions on the conduct of
employees. I respectfully dissent from the majority
opinion because Ordinance No. 451.12 is insufficiently
narrowly-tailored to survive intermediate scrutiny, fails to
provide prompt judicial review, and imposes excessive
licensing fees. However, I agree with the majority's
analysis of the Contracts Clause issue in Section IV of its
opinion.

L
Kenton County Ordinance No. 451.12 attempts to target
the negative "secondary effects" of adult entertainment
establishments such as prostitution and other illicit sexual
conduct by requiring entertainers to "maintain a minimum
distance of five (5) feet from areas on the establishment's
premises being occupied by customers, for a minimum of
one (1) hour after the entertainer appears semi-nude on
the establishment's premises." Ordinance No. 451.12 §
14(a)(l0).
A restriction on adult entertainment that affects protected
expression and is designed to decrease the secondary
effects of such expression is subject to intermediate
scrutiny. City of Los Angeles v. Alameda Books, Inc., 535
U.S. 425, 448, 122 S.Ct. 1728, 152 L.Ed.2d 670 (2002)
(Kennedy, J., concurring).' The intermediate *506
scrutiny test is governed by United States v. O'Brien, 391
U.S. 367, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968).
According to the 0 'Brien court, "a government regulation
is sufficiently justified if it is within the constitutional
power of the Government; if it furthers an important or
substantial governmental interest; if the governmental
interest is unrelated to the suppression of free expression;
and if the incidental restriction on alleged First
Amendment freedoms is no greater than is essential to the
furtherance of that interest." O'Brien, 391 U.S. at 377, 88
S.Ct. 1673. Accord Hamilton's Bogarts, Inc. v. Michigan,
501 F.3d 644, 653 (6th Cir.2007). Although legislatures
may regulate adult entertainment establishments in order
to address secondary effects such as crime and
prostitution, this regulation must be crafted so that "the
incidental restriction on alleged First Amendment
freedoms is no greater than is essential to the furtherance
of that interest." O'Brien, 391 U.S. at 377, 88 S.Ct. 1673.
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Ordinance No. 451.12 falls far short of this objective. The
ordinance forbids entertainers from coming within five
feet of customer-occupied areas for an hour after the
entertainers' performances. As the majority notes, this
provision would "leave few, if any, gaps during which
entertainers who dance semi-nude on a given night could
commingle with customers." Maj. Op. at 492. At the very
least it would "reduce both the number of entertainers
available to mingle and the amount of time they can spend
mingling." Maj. Op. at 492. One cannot credibly assert
that this stringent restriction leaves "the quantity and
accessibility of speech substantially intact." Alameda
Books, 535 U.S. at 449-50, 122 S.Ct. 1728 (Kennedy, J.,
concurring).
As a result of the ordinance's restrictions, patrons and
entertainers are prohibited not only from physical contact
or solicitation of prostitution, but also from conversation
on any subject. Although the County has a legitimate
interest in decreasing the incidence of prostitution, it may
not go to any length to achieve this goal. Regardless of
whether entertainers and customers wish to continue to
develop the erotic fantasy created on stage or whether
they wish to talk about an upcoming political election or
any other topic, Ordinance No. 451.12 severely limits
their ability to do so. An ordinance that restricts
interaction to such a degree that the most viable options
for conversation between patrons and entertainers include
communication "via cellular phone, closed-circuit
television, or electronic chat," Maj. Op. at 493, clearly
decreases and substantially interferes with the quantity
and accessibility of speech.
The contradictions between the majority's discussion of
the effectiveness of the regulation and its discussion of
the narrow-tailoring requirement reveal the fatal weakness
in Ordinance No. 451.12' s regulatory scheme. Although
the language of the ordinance highlights the need to
prevent illicit sexual contact and prostitution, the
regulation purports to attempt to decrease the incidence of
prostitution by decreasing the opportunities for
entertainers and customers to talk to each other. (J.A. 136,
141 (a drafter of the ordinance discussing the desire to
decrease the "opportunity for negotiations").) Thus, the
potential effectiveness of this ordinance in deterring
prostitution is directly proportional to its effectiveness at
foreclosing opportunities for speech. The Supreme Court
has expressly stated that a regulation that works in this
way is unconstitutional. *507 In his concurring opinion in
Alameda Books, Justice Kennedy repeatedly emphasized
that "[a] city may not assert that it will reduce secondary
effects by reducing speech in the same proportion."
Alameda Books, 535 U.S. at 449, 122 S.Ct. 1728
WESTU\W

(Kennedy, J., concurring). See id. at 450, 122 S.Ct. 1728
(Kennedy, J., concurring) ("It is no trick to reduce
secondary effects by reducing speech or its audience; but
a city may not attack secondary effects indirectly by
attacking speech.").
A key factor in many of the ordinances that courts have
determined to be narrowly tailored is the ordinances'
regulation of conduct and not the expression of the
entertainers. For example, in City of Erie v. Pap's A.M.,
529 U.S. 277, 120 S.Ct. 1382, 146 L.Ed.2d 265 (2000),
the Supreme Court upheld an ordinance that required
dancers to wear pasties and G-strings while performing.
The Court noted that nudity itself was not the message
being expressed in nude dance. Pap's A.M., 529 U.S. at
289, 120 S.Ct. 1382. Therefore, the Court held that the
restrictions contained in the ordinance were narrowly
tailored to the government's interest in public health and
safety because "[t]he ordinance regulates conduct, and
any incidental impact on the expressive element of nude
dancing is de minimis." Id. at 301, 120 S.Ct. 1382.
Under some circumstances, this Court has upheld statutes
that require buffer zones between semi-nude entertainers
and patrons while the entertainers are dancing. In DLS,
Inc. v. City ofChattanoo>;a, 107 F.3d 403 (6th Cir.1997),
the ordinance at issue required dancers to remain six feet
away from customers during performances. Id. at 408.
The buffer zone was found to be narrowly tailored to
address disease transmission and violent crime concerns.
Id. at 413. However, the ordinance challenged in DLS was
found to be narrowly tailored because it addressed
problems that occurred due to the near nudity of dancers
during the up-close performances, such as dances
involving the licking of whipped cream from dancers'
bodies and the potentially violent propensities of men
desiring to be in close proximity with near-nude dancers.
Id. These concerns are not at issue here since the
entertainers are fully clothed while conversing with
patrons.
The effect of buffer zones on the ability to converse with
patrons was not discussed in DLS; however, it was at
issue in Deja Vu of Nashville, Inc. v. Metropolitan
Government of Nashville and Davidson County,
Tennessee, 274 F.3d 377 (6th Cir.2001), in which this

Court upheld an ordinance that imposed a three-foot
buffer zone between entertainers and customers during
performances. The plaintiffs contended that the ordinance
violated entertainers' First Amendment rights by limiting
conversation, but, despite its recognition of entertainers'
rights to free expressive association, the court upheld the
buffer zone in part because customers and entertainers
could still converse from a three-foot distance. Id. at 396.
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The court held that the governmental interest in
preventing prostitution and the spread of disease through
transfer of bodily fluids justified the distance requirement
between customers and semi-nude performers. Id. at
396- 97. In the instant case, the provision restricting
patron-entertainer interaction goes farther than the
regulation at issue in Deja Vu of Nashville by requiring
fully-clothed entertainers who are not dancing to remain
five feet away from customer-occupied areas, well outside
of a range within which normal conversation could occur.
As demonstrated by DLS and Deja Vu of Nashville,
ordinances that impose a distance requirement while an
entertainer is *508 performing semi-nude are on firmer
constitutional ground than the ordinance at issue in this
case. The ordinances previously upheld by this Court
targeted the real danger of immediate illicit sexual contact
instead of targeting speech that purportedly could lead to
future prostitution. The ordinances involved regulation of
physical contact which is incidental to the entertainer's
erotic message. To the extent physical contact is a part of
the erotic message, the ordinances attempted to narrowly
tailor restrictions to the goal of preventing illicit sexual
contact by prohibiting contact while nude or semi-nude
entertainers are dancing. However, Ordinance No.
45 l.12's effective prohibition on virtually all
communication, including innocuous conversations, is not
narrowly tailored to these goals.

II.

Ordinance No. 45 l.12's licensing scheme acts as an
unconstitutional prior restraint on protected speech. "A
'prior restraint' exists when the exercise of a First
Amendment right depends on the prior approval of public
officials." Deja Vu of Nashville, Inc., 274 F.3d at 400.
This Court has recognized that "any system of prior
restraint carries a heavy presumption against its validity."
Id. at 391. "Licensing schemes in a city ordinance
regulating sexually oriented businesses constitute a prior
restraint that must incorporate at least the first two
Freedman [v. Maryland, 380 U.S. 51, 59, 85 S.Ct. 734,
13 L.Ed.2d 649 (1965) ] procedural safeguards" in order
to avoid being deemed an impermissible prior restraint.
Id. at 400-01. The first Freedman safeguard requires the
issuance of a license within a "specified and reasonable
time period during which the status quo is maintained."
Deja Vu of Cincinnati, l. l. C. v. Union Township Board
of Trustees, 411 F.3d 777, 786 (6th Cir.2005) (en bane)
(quoting FWIPBS Inc. v. City of Dallas, 493 U.S. 215,
228, 110 S.Ct. 596, 107 L.Ed.2d 603 (1990)). The second
Freedman safeguard requires the assurance of a "prompt
WESTLAW

final judicial decision" when an applicant appeals an
adverse licensing action. Freedman, 380 U.S. at 59, 85
S.Ct. 734. The Supreme Court has recently clarified that
this second factor will in most cases be satisfied by
allowing applicants to appeal license denials through a
state's ordinary judicial review process. City of Littleton
v. Z.J. Gifts D-4, L.L.C., 541 U.S. 774, 124 S.Ct. 2219,
159 L.Ed.2d 84 (2004). Thus, in order for a licensing
ordinance regulating sexually oriented businesses to be
constitutional, it must ensure the maintenance of the
status quo until a prompt final judicial decision is reached
regarding an adverse licensing decision. Deja Vu of
Cincinnati, 411 F.3d at 786. Accord Odle v. Decatur
County, Tennessee, 421 F.3d 386, 389 (6th Cir.2005).
Kenton County Ordinance No. 451.12 acts as an
unconstitutional prior restraint on speech inasmuch as it
does not allow for prompt judicial review of license
suspensions and revocations and does not provide for the
maintenance of the status quo in some cases. Section 17
governs hearings regarding violations of the ordinance.
Ordinance No. 451.12 § 17. These hearings are distinct
from hearings governed by Section 16 to determine
whether points should be assessed for ordinance
violations. Section 17 provides that when a License
Inspector receives credible information regarding a
violation of the ordinance she must schedule a hearing to
occur ten to thirty days later. After the hearing, the
Hearing Officer must issue an order "dismiss[ing] the
complaint, or suspend [ing] or revok[ing] a license or
permit previously issued, or renew[ing] or refus[ing] to
renew a license previously issued." § l 7(b)(3). However,
no time limits *509 are placed on the issuance of this
order, and as a result, the administrative decision can be
delayed for an indeterminate period. In addition, a party
may only seek judicial review after receiving the decision
of the Hearing Officer. § l 7(d). Thus, license holders may
wait an indeterminately long time for an administrative
decision.
License holders are also deprived of the maintenance of
the status quo under Ordinance No. 451.12. Section 19 of
the ordinance states that the status quo will be maintained
while an applicant seeks judicial review, but the
ordinance makes no such provision for license holders
seeking to renew their licenses or defending against
alleged licensing infractions. Because the ordinance does
not provide prompt judicial review to all license holders
and does not maintain the status quo for those license
holders who seek judicial review, Ordinance No. 451.12
does not contain the first Freedman safeguard and should
thus be declared unconstitutional.
In its discussion of the constitutionality of Ordinance No.
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451.12's judicial review provisions, the majority claims
that the ordinance is ambiguous regarding the rights of
licensees when licenses are suspended or revoked. The
majority also concedes that the omissions causing this
"ambiguity" were probably intentional. Maj. Op. at 497.
The majority attempts to support its contention that the
status quo is maintained during the review process for all
categories of licensees by invoking the government's
unclear and entirely equivocal concessions at oral
argument. Maj. Op. at 498. This Court has expressly
stated that "assurances offered by the relevant local
authorities that the ordinance will not be put to
[unconstitutional] effect in the future" are not sufficient to
save an ordinance that is unconstitutional on its face.
Odle, 421 F.3d at 397. See Nightclubs, Inc. v. City of
Paducah, 202 F.3d 884, 891 n. 6 (6th Cir.2000) ("First
Amendment rights would rest on a very thin reed indeed
if the promises of a city attorney at oral argument were
alone sufficient to authoritatively limit the meaning of an
ordinance."). When statutes have a possible constitutional
and unconstitutional interpretation, courts are to give
them a reasonable interpretation in order to save them
from unconstitutionality. Odle, 421 F.3d at 396. But there
are no competing reasonable interpretations in this case,
and to insert language in the statute in order to rewrite it
would go beyond this Court's role of interpretation. See
Eubanks v. Wilkinson, 937 F.2d 1118, 1122 (6th
Cir.1991) ("[T]he general federal rule is that courts do not
rewrite statutes to create constitutionality."). Thus,
Ordinance No. 451.12 should be declared unconstitutional
because it fails to provide prompt judicial review and the
maintenance of the status quo for license holders faced
with the revocation or suspension of their licenses.

III.

Kenton County Ordinance No. 45 l.12 requires adult
entertainment establishments as well as their employees
to procure licenses. According to the ordinance, the
business license fee is $3000 annually, with a 50% refund
to be made if the license is denied. Additionally,
managers and entertainers must pay $155 annually for
individual licenses. Licenses are to be issued to applicants
who can satisfy a background check and submit a
completed application with the required fees. The record
demonstrates that these license fees are unconstitutionally
excessive.
Generally, a state may not impose a fee upon the exercise
of a constitutionally guaranteed right. "A license tax
applied to activities guaranteed by the First Amendment
would have [a] ... destructive effect." *510 Murdock v.
WES TL.AW

Pennsylvania, 319 U.S. 105, 113, 63 S.Ct. 870 (1943).
Despite this rule, the Supreme Court has held that a
license fee may be imposed as long as the fee is "a
nominal one, imposed as a regulatory measure and
calculated to defray the expenses of protecting those on
the streets and at home against the abuses of solicitors."
Id. at 116, 63 S.Ct. 870. As this Court has explained, "an
ordinance requiring a person to pay a license or permit fee
before he can engage in a constitutionally protected
activity does not violate the Constitution so long as the
purpose of charging the fee is limited to defraying
expenses incurred in furtherance of a legitimate state
interest." Northeast Ohio Coalition for the Homeless v.
City of Cleveland, 105 F.3d 1107, 1109- 1110 (6th
Cir.1997). The fee will be upheld so long as it is
"reasonably related to the expenses incident to the
administration of the ordinance." Id. at 1110.

The Eleventh Circuit has applied this rule specifically in
the context of adult entertainment establishments and
concluded that "a licensing fee on adult entertainment
establishments ... must be reasonably related to recouping
the costs of administering the licensing program." Fly
Fish, Inc. v. City of Cocoa Beach, 337 F.3d 1301, 1315
(11th Cir.2003). Accordingly, "it is the City's burden to
establish that its licensing fee is justified by the cost of
processing the application." Id. The record must support
the contention that the city has made reasonable efforts to
ascertain the costs associated with the licensing program.
The Supreme Court has further noted that the amount of
any fee cannot be tied to the content of speech.
Importantly, the Court was confronted with an ordinance
that required speakers to pay a fee in order to use public
lands. Forsyth County v. Nationalist Movement, 505 U.S.
123, 134, 112 S.Ct. 2395, 120 L.Ed.2d 101 (1992). In
Forsyth County the fee increased depending on "the
amount of hostility likely to be created by the speech
based on its content." Id. Those speakers with more
controversial messages would have to pay more because
they would require increased police presence. Id. The
Court determined that such a rule was unconstitutional
because it increased the fee a speaker had to pay based on
the content of the speech. Id. at 136-37, 112 S.Ct. 2395.
As Justice Kennedy reiterated in Alameda Books:
A city may not, for example, impose a content-based
fee or tax. See Arkansas Writers' Project, Inc. v.
Ragland, 481 U.S. 221, 230, 107 S.Ct. 1722, 95
L.Ed.2d 209 (1987) ("[O]fficial scrutiny of the content
of publications as the basis for imposing a tax is
entirely incompatible with the First Amendment's
guarantee of freedom of the press"). This is true even if
the government purports to justify the fee by reference
to secondary effects.
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Alameda Books, 535 U.S. at 445, 122 S.Ct. 1728
(Kennedy, J., concurring).

In the instant case, Kenton County has given a detailed
explanation of its rationale for the license fees. The
County's cost estimates include an initial cost of over
$15 ,000 and an annual cost of over $2,500 for the creation
and maintenance of a database for the licensing scheme.
The County also claims that background checks will cost
$150 per person because of an extensive investigation of
each applicant. However, the County has not accounted
for the difference between this cost and the substantially
lower costs of background checks in nearby jurisdictions.
In addition, the County has given no basis for its retention
of fifty percent of the license fee for those applicants who
are denied licenses. Thus, the County has not shown that
the fee is based upon its reasonable costs *511 for the
administration of the licensing program. Northeast Ohio
Coalitionfor the Homeless, 105 F.3d at 1110.
The majority opinion attempts to address the issue of
excessive licensing fees and remands to the district court
for further consideration of whether these fees are
narrowly tailored to the purpose of reducing the
secondary effects of adult entertainment. The majority
claims that "there are genuine issues of material fact that
preclude granting summary judgment to the County."

Maj. Op. at 503. Yet there is already evidence that the
County used exorbitant cost estimates to justify levying
high fees on license applicants and no countervailing
evidence on the record to suggest that the amount of the
fees are justifiable. These excessive costs render the
licensing fee portion of the statute unconstitutional, and
we should so hold.

CONCLUSION
Kenton County Ordinance 451.12 substantially
diminishes the quantity and accessibility of protected
expression, imposes a prior restraint on the exercise of
protected expression without the opportunity for prompt
judicial review, and imposes excessive fees on license
applicants. As a result, this ordinance should be held to be
unconstitutional.

All Citations

515 F.3d 485

Footnotes
Sections 16 and 17 of the Ordinance create the administrative framework. The former governs point-assessments,
whereas the latter applies whenever "there has been a violation of any provision" of the Ordinance.
2

Justice Kennedy concurred only in the judgment, writing that "[t]hese ordinances are content based and we should call
them so." Alameda Books, 535 U.S. at 448, 122 S.Ct. 1728. The four dissenting justices had the same assessment. Id.
at 455, 122 S.Ct. 1728 ("Because content-based regulation applies to expression by very reason of what is said, it
carries a high risk that expressive limits are imposed for the sake of suppressing a message that is disagreeable to
listeners or readers, or the government.") (Souter, J., dissenting, joined by Stevens, Ginsburg, and Breyer, JJ.).

3

The settlement agreement is not in the record in this case, nor is it in the joint appendix. As a result, it is unclear which
of the plaintiffs were parties to the agreement. However, that fact is irrelevant to this claim's resolution because the City
of Covington could not have had the power to bind Kenton County, under Kentucky law. No reasonable private party
could expect its agreement with a city to trump county enactments. Because no such claim could succeed, it is
unnecessary to examine the substance of or the parties to the settlement agreement.

4

"The metallic thread which history and tradition weave through the warp and woof of our Constitution is that while the
General Assembly may grant governmental powers to counties it must do so with the precision of a rifle shot and not
with the casualness of a shotgun blast." Fiscal Court of Jefferson County, 559 S.W.2d at 481.

5

It is not immediately clear from Ordinance's text whether the affirmative-duty provisions that carry penalties of
suspension or revocation (rather than only point penalties) are administered as "point-assessments" under Section 16
or as "violation[s] of chapter" under Section 17. We think the most logical reading of the Ordinance places the
administration of those violations under Section 17. Section 16's point-assessment hearings apply only to those
instances where points are assessed. That reading is most consistent with Section 16 itself, which requires notice to
the licensee "that points have been assessed," permits administrative review after "points have been assessed," and
allows for judicial review of the County's decision "to assess points." Section 17's "Violation of Chapter" hearings apply
to any violation that is not governed by a more specific provision. It is the provision of general application. It applies to
WESTLAW
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"a violation of any provision" of the Ordinance, which would include violations of the affirmative duties listed in Sections
14 and 15 that are not punishable by the assessment of points. Although Section 22 does include the term "violation of
chapter" in its title, its provisions apply to courses of conduct that violate provisions of the Ordinance and are serious
enough to warrant the imposition of criminal liability. Section 22 expressly acknowledges an overlap between conduct
that is criminally punishable and conduct subject only to administrative penalty, so it poses no bar to this reading of
Section 17. ("[T]he same factual circumstances may lead to a penalty under [Section 22] and also affect the ability of
the individual to hold a license.").
6

These hearing provisions also apply if "any of the conditions required for the issuance of a license have changed" or if
"anything on the license may have been untrue or incomplete."

7

The procedural protections in the Section 17 "violation of chapter'' hearings are substantially more robust than those in
the Section 16 point-assessment hearings. Compare § 17(b)(2) (listing procedural rights, including the calling of
witnesses who will testify under oath, the production of evidence, the subpoena power for people and for documents)
with§ 16(e) (providing for the right to examine or cross-examine any witness, but not listing with specificity procedural
protections similar to those contained 'wAJithin § 17(b)(2)).

B

Although Section 17 appears only to provide judicial review for license holders aggrieved by decisions to suspend, and
not by decisions to revoke, license holders subject to revocation proceedings may still obtain judicial review under
Section 19's general judicial review provision, which, as discussed below, provides judicial review for denials,
suspensions, and revocations.

9

Section 19 also contains a less significant ambiguity, which arises from the stay-of-enforcement clause. That clause
provides for the continuation of the status quo "pending the final disposition of proceedings for judicial review."
(emphasis added). It says nothing about administrative proceedings. However, the judicial-review clause applies only
after the "final disposition" of administrative proceedings. In "violation of chapter" proceedings, there is no decision
impairing a licensee's operational ability until the Hearing Officer issues one. In a case where an accumulation of
points results in a decision by the licensor to revoke or suspend a license, the stay-of-enforcement clause also would
stay the enforcement of the order "pending the final disposition of proceedings for judicial review." Since licensees
need not even appeal a point-assessment administratively before seeking judicial review, they need not endure any
delay that would result from the administrative proceeding.

10

In one respect, the Ordinance goes further than the status quo for applicants by providing for the issuance of a
temporary license upon the filing of an application for a new license. That temporary license remains valid until judicial
review concludes.

11

The statute at issue in Hughes & Coleman provided that the Board's determinations were reviewable for legal errors,
clearly erroneous factual findings, or the arbitrary and capricious exercise of discretion. 60 S.W.3d at 543. In that
sense, it is broader than the review generally available under§ 23A.010(4).

12

The Court held (1) that the ordinance conferred too much discretion, because it was applied by county officials to
confer nearly unfettered discretion, and (2) that the ordinance permitted content-based discrimination because the
differentials in fee structures were often based on security concerns, which the Court held would amount to a heckler's
veto. Forsyth County, 505 U.S. at 133-34, 112 S.Ct. 2395. Cf HARRY KALVEN, JR., THE NEGRO AND THE FIRST
AMENDMENT 140 (1965).

13

We think that the narrow tailoring of the fees under the second Forsyth County element, combined with setting the
upper limit of the fee range at the point of speech-deterrence, will "leave open ample alternatives for communication"
under the third element. The "ample alternative channels" inquiry seems more appropriately to target behavioral
restrictions rather than monetary exactions. If a fee reflects the costs of narrowly tailored measures and will not deter
speech, it would be superfluous to apply the third element of Forsyth County.
Justice Kennedy's concurring opinion has precedential authority inasmuch as his opinion concurred in the judgment of
the plurality on the narrowest basis. See Marks v. United States, 430 U.S. 188, 193, 97 S.Ct. 990, 51 L.Ed.2d 260
(1977). Accord Triplett Grille, Inc. v. City of Akron, 40 F.3d 129, 132 (6th Cir.1994).
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Const.Amend. 1.

480 F.3d336
United States Court of Appeals,
Fifth Circuit.

HAND A LAND CORP.; et al., Plaintiffs,
Reliable Consultants, Inc., doing business as
Dreamer's, Intervenor Plaintiff-Appellee,

v.

1 Cases that cite this headnote

[21

Constitutional Law
Place, or Manner Restrictions

~Time,

CITY OF KENNEDALE, TEXAS,
Defendant-Intervenor Defendant-Appellant.

Time, place, and manner restrictions on speech
violate the First Amendment unless they are
content-neutral, are designed to serve a
substantial governmental interest, do not
unreasonably limit alternative avenues of
communication, and are narrowly tailored.
U.S.C.A. Const.Amend. 1.

Nos. 05-11474, 06-10304.

I

Feb. 22, 2007.

_Synopsis
Background: Sexually-oriented store brought action
against
city,
challenging
ordinance
regulating
sexually-oriented businesses. The United States District
Court for the Northern District of Texas, Terry R. Means,
J., granted store's motion for permanent injunction, and
city appealed.

1 Cases that cite this headnote

[3)

Constitutional Law
Restrictions in General
Public Amusement and Entertainment
~Sexually Oriented Entertainment
~Geographic

I Holding: J The Court of Appeals, Benavides, Circuit
Judge, held that evidence upon which city relied for
ordinance was not shoddy, and thus, it was evidence city
could have reasonably believed was relevant.
Reversed.

West Headnotes (3)
[I[

Constitutional Law
and Land Use in General
Constitutional Law
~Secondary Effects
,~zoning

Zoning regulations restricting the location of
adult entertainment businesses are considered
time, place, and manner restrictions if they do
not
ban
adult-entertainment
businesses
throughout the whole of a jurisdiction and are
designed to combat the undesirable secondary
effects of such businesses rather than to restrict
the content of their speech per se. U.S.C.A.
WES TL.AW

Evidence upon which city relied for ordinance
regulating sexually-oriented businesses was not
shoddy, and thus, it was evidence city could
have reasonably believed was relevant, for
purposes of determination of whether ordinance
was narrowly tailored, as required to avoid
violation of right to free speech; although seven
of the nine studies of harmful secondary effects
of sexually-oriented businesses upon which city
relied failed to differentiate between on-site and
off-site businesses, two studies included surveys
of real estate appraisers that focused strictly on
adult bookstores, and overwhelming majority of
survey respondents in both studies predicted that
presence of adult bookstore would negatively
affect real estate value in surrounding area.
U.S.C.A. Const.Amend. 1.
5 Cases that cite this headnote
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Attorneys and Law Firms
*337 Wayne K. Olson (argued), April Marie Virnig,
Taylor, Olson, Adkins, Sralla & Elam, Fort Worth, TX,
for City of Kennedale.
H. Louise Sirkin, Jennifer Marie Kinsley (argued), Sirkin,
Pinales, Mezibov & Schwartz, Cincinnati, OH, Samuel
Gary Polozola, Law Office of Gary Polozola, Fort Worth,
TX, for Reliable Consultants, Inc.
Appeals from the United States District Court for the
Northern District of Texas.
Before SMITH, BENAVIDES and PP~A.DO, Circuit
Judges.

Opinion

Reliable Consultants, Inc., d/b/a "Dreamers" (hereinafter
"Reliable") is an off-site store, meaning that it sells video
tapes, DVD's, magazines, and other print materials, but
that none of the materials can be viewed or consumed on
the premises, and the store offers no live entertainment,
viewing booths, or theaters.'
After finding the ordinances were content neutral, the
district court relied on Encore Videos, Inc. v. City of San
Antonio, 330 F.3d 288 (5th Cir.2003), to find that the
City's evidence of secondary effects failed to show that
the ordinances were narrowly tailored to further' a
substantial government interest. The court declined to
consider additional evidence Kennedale offered, and
granted Reliable's motion for a permanent injunction.
Kennedale appealed.

BENA VIDES, Circuit Judge:

Kennedale, Texas, appeals the district court's grant of
summary judgment. We reverse and remand.

I. FACTUAL BACKGROUND AND PROCEDURAL
HISTORY
This appeal raises a single question: Does the evidence
offered by the city of Kennedale sufficiently support its
ordinance regulating sexually oriented businesses?
In 1999, Kennedale annexed land that included multiple
sexually oriented businesses, therehy subjecting those
businesses to the city's ordinances. The ordinances
prohibit the operation of sexually oriented businesses
within 800 feet of churches, schools, residences, day care
centers, parks, and other sexually oriented businesses, as
well as within specified overlay districts. Additionally,
the ordinances require sexually oriented businesses to
obtain a license to operate. In justifying its ordinances,
Kennedale relied on (1) studies from nine other cities, (2)
an opinion survey of land use appraisers conducted by the
city's attorney, and (3) citizen commentary from public
meetings, all regarding the harmful secondary effects of
sexually oriented businesses on surrounding land uses.

*338 Following annexation, the ordinances allowed
affected businesses three years to recoup their
investments and relocate. Following criticism that the
regulations failed to leave a sufficient number of
alternative locations for already existing sexually oriented
businesses, the city amended the ordinances to identify
specific parcels of land upon which sexually oriented
businesses may locate.
WES TL AW

II. STANDARD OF REVIEW
We review a district court's summary judgment ruling
and other legal issues de nova. N. W. Enters. Inc. v. City of
Houston, 352 F.3d 162, 172 (5th Cir.2003). We review a
district court's factual findings for clear error. Kana Tech.
Corp. v. S. Pac. Transp. Co., 225 F.3d 595, 601 (5th
Cir.2000). The Supreme Court's admonition that cities
not justify ordinances by relying on "shoddy data or
reasoning," City of Los Angeles v. Alameda Books, 535
U.S. 425, 438, 122 S.Ct. 1728, 152 L.Ed.2d 670 (2002)
(plurality opinion), requires factual findings, but turns on
the legal interpretation of what the Supreme Court meant
by "shoddy." Therefore, we review a district court's
findings as to the existence of a city's evidence for clear
error, but we review de nova whether that evidence falls
within the Supreme Court's admonition.

III. DISCUSSION

111 121 "Zoning regulations restricting the location of adult

entertainment businesses are considered time, place, and
if they do not ban
manner restrictions
[adult-entertainment] businesses throughout the whole of
a jurisdiction and are 'designed to combat the undesirable
secondary effects of such businesses' rather than to
restrict the content of their speech per se." Encore Videos,
330 F.3d at 291 (quoting City of Renton v. Playtime
Theatres, Inc., 475 U.S. 41, 49, 106 S.Ct. 925, 89 L.Ed.2d
29 (1986)) (citing Lakeland Lounge v. Jackson, 973 F.2d
1255, 1257-58 (5th Cir.1992)). Time, place, and manner
restrictions on speech violate the First Amendment unless
they are content-neutral, are designed to serve a
substantial governmental interest, do not unreasonably
limit alternative avenues of communication, and are
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narrowly tailored. See Encore Videos, 330 F.3d at 291-92.
Kennedale's ordinances meet the narrow tailoring
standard if they "target [ ] and eliminate[ ] no more than
the exact source of the evil [they] seek [ ] to remedy."
Encore Videos, 330 F.3d at 293; Frisby v. Schultz, 487
U.S. 474, 485, 108 S.Ct. 2495, 101 L.Ed.2d 420 (1988).
Thus, an ordinance meant to deter property depreciation
may only regulate businesses for which a connection to
property depreciation can be demonstrated.
*339 To show that an ordinance advances its goals, a city
"may rely on any evidence that is 'reasonably believed to
be relevant.'" Alameda Books, 535 U.S. at 438, 122 S.Ct.
1728. However, "[t]his is not to say that a municipality
can get away with shoddy data or reasoning. The
municipality's evidence must fairly support the
municipality's rationale for its ordinance." Id. at 438, 122
S.Ct. 1728. 2

On-site businesses (i.e., adult theaters or strip clubs) pose
a greater threat of secondary effects than off-site sexually
oriented businesses (i.e., adult bookstores).' Therefore, a
city that enforces an ordinance meant to prevent harmful
secondary effects associated with the operation of an
off-site business must rely on evidence showing that
off-site businesses, rather than the broader category of
sexually oriented businesses that includes on-site
businesses, cause harmful secondary effects. Encore
Videos, 330 F.3d at 295 (requiring city to "provide at least
some substantial evidence of secondary effects specific to
adult businesses that sell books or videos solely for
off-site entertainment" to meet narrow tailoring
requirement).
In Encore Videos, we invalidated San Antonio's
ordinance regulating sexually oriented businesses because
the city failed to present adequate evidence showing a
connection between off-site businesses and harmful
secondary effects. San Antonio's evidence consisted of
three studies conducted in other cities showing a
connection between sexually oriented businesses, without
isolating off-site businesses and secondary effects. Encore
Videos, 330 F.3d at 294-95. Those studies did not provide
any information exclusive to off-site businesses, so a
substantial portion of the ordinance's burden on speech
did not serve to advance its goals, and it failed the narrow
tailoring prong. Id. at 295.
131

This case differs from Encore Videos because
Kennedale, unlike San Antonio, offers evidence that
purports to show a connection between purely off-site
businesses, or "bookstores," and harmful secondary
effects. To determine whether the ordinance at issue is
WEST LAW

narrowly tailored, we must determine whether Kennedale
could reasonably believe that the evidence is relevant to
show the requisite connection to harmful secondary
effects. Alameda Books, 535 U.S. at 438, 122 S.Ct. 1728.
In other words, we ask whether that evidence "fairly
support[s] the [city's] rationale for its ordinance." Id.
Applying our holding from Encore Videos, Kennedale
cannot reasonably believe its evidence is relevant unless it
sufficiently segregates data attributable to off-site
establishments from the data attributable to on-site
establishments. Encore Videos, 330 F.3d at 294-95.
Kennedale's evidence consisted of studies from nine
cities, as well as an opinion survey of land use appraisers
conducted by the city's attorney, and citizen commentary
from public meetings. Seven of Kennedale's nine studies
from other cities fail to differentiate between on-site and
off-site businesses. The 1984 Indianapolis and 1986
Oklahoma City studies, however, included surveys of real
estate appraisers that focused strictly on "adult
bookstores." The overwhelming majority of survey
respondents *340 in both studies predicted that the
presence of an adult bookstore would negatively affect
real estate value in the surrounding area. The Indianapolis
survey, conducted by the City of Indianapolis in
conjunction with Indiana University School of Business,
Division of Research, polled 20% of the national
membership of the American Institute of Real Estate
Appraisers.' Eighty percent of the respondents predicted
that an adult bookstore would negatively impact
residential property values, and seventy-two percent
believed commercial property value would also be
negatively effected. The Oklahoma City study, which
surveyed one hundred Oklahoma City real estate
appraisers, produced similar results: Seventy-four percent
predicted a negative impact on real estate value in the
surrounding area.
Appellee Reliable argues that the term "bookstore," used
in both surveys, is a term of art and does not sufficiently
specify off-site premises. They argue instead that adult
bookstores often include peep shows, arcades, and other
forms of on-site entertainment, rendering them on-site
establishments. However, the Supreme Court has
previously used the term "bookstore" as distinguishable
from "adult video arcades." Alameda Books, 535 U.S. at
442, 122 S.Ct. 1728 (discussing city's prohibition on
"combination of adult bookstores and arcades"). This was
a survey sent to and completed by real estate appraisers,
and so what matters is how those appraisers would have
understood the survey's reference to an adult bookstore.
Standing alone, it is reasonable to infer that the survey
respondents interpreted "bookstore" as signifying an
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off-site establishment. Webster's Dictionary defines
"bookstore" as "a place of business where books are the
chief stock in trade." WEBSTER'S NEW INT'L
DICTIONARY 253 (3d ed.1981). There is no reason to
expect that simply adding the word "adult" to the term
would completely transform the nature of the business
activity described. Moreover, the Indianapolis survey also
asked respondents to explain their prediction that an adult
bookstore would negatively impact property value: 29%
believed such an establishment would attract
"undesirables" to the neighborhood, 14% felt it would
create a bad image of the area, and 15% felt that it
offended prevailing community attitudes. These reasons
are equally applicable to an on-site or off-site
establishment, and are distinguishable from the problems
we have found to be unique to on-site businesses. See
Encore Videos, 330 F.3d at 295 ("If consumers of
pornography cannot view the materials at the sexually
oriented establishment, they are less likely to linger in the
area and engage in public alcohol 'consumption .... "). It is
reasonable for Kennedale to believe that the appraisers
responding to the survey understood the term "adult
bookstore" to mean off-site businesses, such as that
operated by the plaintiff-appellee.
Kcnnctlalc's ordinances purport lo protect against harmful
secondary effects. The Indianapolis and Oklahoma City
studies support the belief that off-site sexually oriented
businesses cause harmful secondary effects to the
surrounding area in the form of decreased property value.
So long as they are not relying on shoddy data or
reasoning, we afford substantial deference to cities with
regards to the ordinances they enact. See Alameda Books,
535 U.S. at 451, 122 S.Ct. 1728 (Kennedy, J., concurring)
(noting that "a city must have *341 latitude to
experiment" and "courts should not be in the business of
second-guessing fact-bound empirical assessments of city
planners"). The Indianapolis survey, in particular, was

drafted by experts, pretested, and administered to a large,
national pool of respondents. It is not "shoddy." We
therefore find that Kennedale has produced evidence that
it could have reasonably believed was relevant, and thus
could have properly relied upon. The ordinances are
narrowly tailored to advance a substantial governmental
interest.
The other evidence produced by Kennedale to justify its
ordinance-an opinion smvey of land use appraisers
conducted by the city's attorney, and citizen commentary
from public meetings-has also been hotly debated by the
parties. Given our findings above, however, we need not
reach that additional evidence. Similarly, our finding
moots the question of whether the district court erred in
excluding additional evidence of secondary effects.
By finding that Kennedale's ordinances were not
narrowly tailored, the district court never reached the final
element of the time, place, and manner analysis: whether
the ordinances unreasonably limit alternative avenues of
communication. We therefore remand this case to the
district court to make those findings.

IV. CONCLUSION
For the foregoing reasons, we REVERSE the district
court's summary judgment and remand for findings as to
whether the ordinances leave open sufficient alternative
channels of communication.

All Citations
480 F.3d 336

Footnotes
Originally, there were five affected sexually oriented businesses/plaintiffs, but all but one settled during the course of
litigation, leaving Reliable as the lone plaintiff-appellee.
2

Though this was a plurality opinion, a review of the concurrences and dissent demonstrates that the Court would
unanimously support this admonishment.

3

See Encore Videos, 330 F.3d at 295 ("Off-site businesses differ from on-site ones, because it is only reasonable to
assume that the former are less likely to create harmful secondary effects. If consumers of pornography cannot view
the materials at the sexually oriented establishment, they are less likely to linger in the area and engage in public
alcohol consumption and other undesirable activities.")

4

In the Indianapolis study, 1527 questionnaires were mailed, and 507 (33%) were returned .
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Zoning and land use in general
Constitutional Law
~Availability of other sites

KeyCite Yellow Flag - Negative Treatment
Disagreed With by TJS of New York, Inc. v. Town of Smithtown, 2nd
Cir.(N.Y.), March 10, 2010

Zoning ordinances limiting the locations where
adult businesses may be located are evaluated
under First Amendment under the three-part test
for time, place, and manner regulations
established in City of Renton; under that test, a
new zoning regime must leave adult businesses
with a reasonable opportunity to relocate, and the
number of sites available for adult businesses
under the new zoning regime must be greater
than or equal to the number of adult businesses in
existence at the time the new zoning regime takes
effect. U.S.C.A. Const.Amend. 1.

490 F.3d860
United States Court of Appeals,
Eleventh Circuit.
DAITONA GRAND, INC., a Florida corporation
doing business as Lollipop's Gentlemen's Club,
Miles Weiss, Plaintiffs-Appellants
Cross-Appellees,
v.
CITY OF DAITONA BEACH, FLORIDA, a
municipal corporation, Defendant-Appellee
Cross-Appellant.

8 Cases that cite this headnote

No. 06-12022,

I

June 28, 2007.
Synopsis
Background: Owners and operators of an adult theater
sued the city claiming that zoning and public nudity
ordinances violated the First Amendment. The United
States District Court for the Middle District ofFlorida, No.
02-01469-CV-ORL-28-KRS, John Antoon, II, J., 410
F.Supp.2d 1173, upheld the zoning ordinances, but struck
down the nudity ordinances, and parties cross-appealed.

[21

Constitutional Law
~Zoning and land use in general
Simply because adult businesses must fend for
themselves in the real estate market, on an equal
footing with other prospective purchasers and
lessees, does not establish that a zoning
ordinance limiting the locations where adult
businesses may be located violates First
Amendment. U.S.C.A. Const.Amend. I.
4 Cases that cite this headnote

Holdings: The Court of Appeals, Marcus, Circuit Judge,
held that:
111 zoning ordinance limiting the locations where adult

businesses may be located provided for a constitutionally
sufficient number of sites to satisfy requirements of First
Amendment, and
[ZJ public nudity ordinances did not violate First
Amendment.

Affirmed in part, reversed in part, and remanded.

West Headnotes (9)
[1[

Constitutional Law
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[31

Constitutional Law
~Availability of other sites
Zoning and Planning
~Sexually-oriented businesses; nudity
Zoning ordinance limiting the locations where
adult businesses could be located provided for a
constitutionally sufficient number of sites to
satisfy requirements of First Amendment;
twenty-four sites in the district were available for
First Amendment purposes, notwithstanding that
all of the land in the district was owned by a
single private landowner who could be reluctant
or unwilling to develop or sell the land, and it was
not constitutionally significant that the land was
mostly vacant where the city had provided
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sufficient infrastructure for a private developer to
commence development, including a paved road,
telephone and power lines, and water and sewer
lines. U.S.C.A. Const.Amend. I.

freedoms no greater than necessary to further the
government's interest. U.S.C.A. Const.Amend.
1.
2 Cases that cite this headnote

7 Cases that cite this headnote

171
[41

Zoning and Planning
Y..Nonconforming Uses

Constitutional Law

Y..Secondary effects
For purposes of First Amendment analysis,
reducing the secondary effects associated with
adult businesses is a substantial government
interest that must be accorded high respect.
U.S.C.A. Const.Amend. 1.

Constitution does not require a "grandfathering"
provision for existing nonconforming adult
businesses, and any vested right to continue
operating as a lawful nonconforming use derives
from state law.

5 Cases that cite this headnote
Cases that cite this headnote

1s1
[SI

Constitutional Law
Zoning and land use
Zoning and Planning
~Legality or illegality of use

Constitutional Law
~First Amendment in General
in showing that an ordinance chaiienged under
First Amendment furthers a substantial,
independent government interest, a city need not
conduct new studies or produce evidence
independent of that already generated by other
cities, so long as whatever evidence the city relies
upon is reasonably believed to be relevant to the
problem that the city addresses; although a
municipality must rely on at least some
pre-enactment evidence, such evidence can
consist of a municipality's own findings,
evidence gathered by other localities, or evidence
described in a judicial opinion. U.S.C.A.
Const.Amend. 1.

Adult business failed to establish a vested right
under Florida law to continue operating under
new zoning ordinance as a lawful nonconforming
use; when business began operating, it violated
the zoning ordinances as then written, and
consequently it could not have relied on existing
law because it began operating plainly in
contravention of that law, and there was no
evidence of bad faith or arbitrary behavior by the
city.
2 Cases that cite this headnote

8 Cases that cite this headnote

[61

Constitutional Law
Y..Public nudity or indecency
Public nudity ordinances that incidentally impact
protected expression should be upheld under
First Amendment if they (1) are within the
constitutional power of the government to enact;
(2) further a substantial governmental interest;
(3) are unreiated to the suppression of free
expression; and (4) restrict First Amendment
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[91

Constitutional Law
Y.. Theaters in general
Constitutional Law
Performers
Intoxicating Liquors
Y..Licensing and regulation
Public Amusement and Entertainment
Y..Dancing and other performances
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Public nudity ordinances, which required at least
G-strings and pasties in all adult theaters
regardless of location, and which required
slightly more modest clothing at establishments
that either served alcohol or were located within
500 feet of an establishment that served alcohol,
did not violate First Amendment; city showed
that nudity ordinances furthered its interest in
reducing the negative secondary effects
associated with adult theaters, the ordinances
were narrowly tailored, and police calls for
service (CAD) data relied on by business owners
could have substantially undercounted incidents
of many of the types of crime that the city sought
to reduce. U.S.C.A. Const.Amend. I.
11 Cases that cite this headnote

City claiming that these ordinances violate the First
Amendment. The district court upheld the zoning
ordinances, finding that the City had provided a
constitutionally sufficient number of available sites for
adult theaters, and also denied Lollipop's claim that it was
"grandfathered in" under Florida law. However, the district
court struck down the nudity ordinances, concluding that
they did not further the substantial government interest in
reducing negative secondary effects associated with adult
theaters.
After thorough review, we affirm the district court's
determination that the zoning ordinances pass
constitutional muster, as well as its ruling that, under
Florida law, Lollipop's is not entitled to grandfather status.
But as for the nudity ordinances, we conclude that the City
has indeed carried its evidentiary burden of establishing
their constitutionality because *863 the ordinances further
substantial government interests, and, accordingly, we
reverse and remand for further proceedings consistent with
this opinion.
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BARZILAY,' Judge.
Opinion
MARCUS, Circuit Judge:

At issue today is the constitutionality of several zoning and
public nudity ordinances adopted by the City of Daytona
Beach ("the City") to regulate adult theaters. The owners
and operators of Lollipop's Gentlemen's Club
("Lollipop's"), an adult theater in Daytona Beach, sued the
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I. Background
A. Zoning Ordinances
In 1981, after years of increasing urban blight and
economic decline, the City of Daytona Beach adopted
various zoning ordinances in an effort to reduce the
perceived secondary effects of adult businesses by limiting
the locations where they could open and operate. 1 Among
other things, the zoning ordinances permitted adult
theaters' to open only in the City's Business Automotive
("BA") zoning districts, and even there prohibited them
from locating within certain distances of churches, schools,
parks, playgrounds, or other adult businesses.'
In the mid- l 980s, the zoning ordinances were challenged
on various grounds in Function Junction, Inc. v. City of
Daytona Beach, 705 F.Supp. 544 (M.D.Fla.1987), ajf'd,
864 F.2d 792 (11th Cir.1988) (table). Gerald Langston, the
City's Director of Planning and Redevelopment and a key
participant in formulating the zoning ordinances, testified
in that case as an expert in urban planning and about the
legislative process that led to their enactment. Langston
said that, before enacting the zoning ordinances, the City
had conducted a local study of urban blight and decay that
identified two blighted areas: the old downtown and the
beachside. Langston explained that the identification of
these areas as blighted was based on characteristics such
as: "a significant percentage of deteriorating structures; a
large number of small ... lots, which did not allow cars;
*864 a notable parking problem; a high incidence of crime,

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

3

Daytona Grand, Inc. v. City of Daytona Beach, Fla., 490 F.3d 860 (2007)
20 Fla. L. Weekly Fed. C 778

particularly, on the beachside; and a large percentage of
antiquated, underground utility systems, such as drainage,
water and sewer systems." Id. at 547. Langston testified
that the blight deterred investment-hotel development
ceased in 197 5, and in the late 1970' s, Daytona Beach was
denominated the "City of Sleaze." Id.
Langston explained that the City of Daytona Beach then
created a Redevelopment Design and Review Board to
deal with the blight problem. Id. Langston worked with the
Board and testified that it "considered studies of blight in
Boston and Detroit by the American Society of Planning
Officials in 1979-1980. These studies show strong
evidence that the central location of adult uses, like the
'Combat Zone' in Boston, causes the blighted area to grow
and creates blight in fringe areas." Id. Langston also
opined, "[b]ased upon his education, experience,
knowledge of blight in Daytona Beach and his
participation in drafting the subject ordinance," that live
nude and seminude entertainment businesses "promote and
perpetuate urban decay" and that "adult businesses have
impacted on crime in the area surrounding Daytona
Beach." Id.
David Smith, an assistant state attorney who had
prosecuted drug and prostitution offenses in Daytona
Beach, also testified that " 'most definitely' there were
more drug and prostitution offenses in topless bars than in
other bars." Id. at 548. Based in part on this testimony by
Langston and Smith, the district court in Function Junction
upheld the zoning ordinances. Id. at 552.
In 1993, the City enacted several amendments to the
zoning ordinances that, among other things, required adult
theaters to obtain pre-approval from a Technical Review
Committee before being able to open and operate in the BA
districts. In a First Amendment challenge brought by
several adult theaters, the United States District Court for
the Middle District of Florida entered a preliminary
injunction preventing the City from enforcing the 1993
amendments because, the court found, the plaintiffs were
likely to prevail at trial on their claims. Red-Eyed Jack, Inc.
v. City of Daytona Beach, 165 F.Supp.2d 1322, 1330
(M.D.Fla.2001) [hereinafter Red-Eyed Jack!].
While the Red-Eyed Jack litigation was still pending, the
City amended its zoning ordinances still again to eliminate
the constitutional infirmities identified by the district
court." Relevant here, the City once *865 again allowed
adult theaters to open in the BA districts without
pre-approval. 5 The City also created a new zoning district
category, the M-5 Heavy Industrial Zoning District
("M-5"), 6 and ultimately applied it to 210 acres in the
western part of the City.' Within this new M-5 district,
WESTLAW

adult theaters were permitted to open without the distance
requirements that applied in BA districts. Although the
M-5 district consisted mostly of undeveloped land, the
City ensured that telephone and power lines were installed
in the district's interior, the county paved a previously dirt
road through it, and the City approved a preliminary plat
for a fifty-five-acre subdivision straddling that road." As a
result of these changes, the district court concluded that the
zoning ordinances were constitutional. Red-Eyed Jack, Inc.
v. City of Daytona Beach, 322 F.Supp.2d 1361, 1362
(M.D.Fla.2004) [hereinafter Red-Eyed Jack II]. The court
found that twenty-four new sites were available in the M-5
district and that, in concert with one site already found to
be available in the BA district, this created a
constitutionally sufficient number of sites for the ten adult
businesses that were operating or seeking to operate in
Daytona Beach at that time. Id. at 1375.

B. Nudity Ordinances
In conjunction with the zoning ordinances adopted in
1981, the City enacted Ordinance 81-334 to prohibit nudity
and sexual conduct in establishments that serve alcohol.'
Specifically, in any establishment *866 that deals in
alcoholic beverages, Ordinance 81-334 prohibits: the
"expos[ure] to public view [of a] person's genitals, pubic
area, vulva, anus, anal cleft or cleavage or buttocks"; the
"expos[ure] to public view [of] any portion of[a woman's]
breasts below the top of the areola"; a wide variety of
sexual activities; and any "simulation" or "graphic
representation, including pictures or the projection of film,
which depicts" any of the conduct prohibited by the
Ordinance. In addition, Ordinance 81-334 provides that no
person "maintaining, owning, or operating an
establishment dealing in alcoholic beverages shall suffer or
permit" any of the proscribed conduct.

By 2001, the City of Daytona Beach became concerned
that some bars were exploiting a loophole in Ordinance
81-334 by separating alcohol and nudity within a single
structure but allowing for ready access between the two
areas. The City also became increasingly concerned that
lewd and lascivious conduct within adult theaters was
increasing and that nudity in streets, parks, and other
public places was especially a problem during events such
as Spring Break and Black College Reunion.
Motivated by these perceived concerns, the City enacted
Ordinance 02-496 to reduce "lewd and lascivious
behavior, prostitution, sexual assaults and batteries, ...
other criminal activity, ... [the] degradation of women, and
.. . activities which break down family structures and
values."' 0 In fact, Ordinance 02-496 was enacted as a
general public nudity ordinance and prohibited any person
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over ten years of age from "recklessly, knowingly, or
intentionally" *867 appearing in any public place with
"anything other than a full and opaque covering" over the
following areas: "[t]he male or female genitals, pubic area,
or anal cleavage"; "[t]he nipple and areola of the female
breast"; "at least one-half of that outside surface area of the
breast located below the top of the areola, which area shall
be reasonably compact and contiguous to the areola";
"[ o]ne-third of the male or female buttocks centered over
the cleavage of the buttocks forthe length of the cleavage";
and, even if covered, the "male genitals in a discernibly
turgid state."" Ordinance 02-496 also provided a
non-exhaustive list of items of clothing that are not
sufficient to comply with its provisions: "items commonly
known as G-strings, T-backs, dental floss, and thongs." 12
*868 In July 2003, less than a year after the City enacted
Ordinance 02-496, a panel of this Court decided
Peek-A-Boo Lounge of Bradenton, Inc. v. Manatee County,
337 F.3d 1251 (l lth Cir.2003). That decision suggested
that an ordinance that does not leave an erotic dancer "free
to perform wearing pasties and G-strings" would violate
the First Amendment because it would significantly affect
the dancer's "capacity to convey [an] erotic message." Id.
at 1274 (quotation marks omitted). About five weeks later,
the City enacted Ordinance 03-375, which amended
Ordinance 02-496 to allow erotic dancers to wear G-strings
and pasties "within a fully enclosed structure legally
established as an adult theater" that is more than 500 feet
from an establishment that serves alcohol. n Within 500
feet of an alcohol-serving establishment, however,
Ordinance 02-496 applies and, as described above,
requires clothing somewhat more modest than G-strings
and pasties. 1'

*869 C. Lollipop's Lawsuit
On December 10, 2003, Lollipop's brought this suit
challenging the constitutionality of the zoning ordinances
and of Ordinances 81-334, 02-496, and 03-375. First,
Lollipop's claimed that the zoning ordinances do not offer
reasonable alternative venues for adult theaters to
communicate their erotic message because an insufficient
number of sites are available for adult theaters.
Alternatively, Lollipop's claimed that it was
"grandfathered in" as a lawful nonconforming use under
Florida law. The district judge, who also presided over the
Red-Eyed Jack litigation, granted summary judgment to
the City of Daytona Beach on both claims, noting that the
City had made no changes to the zoning ordinances since
his decision in Red-Eyed Jack II and that Lollipop's
provided no evidence that warranted a departure from the
earlier decision.

Second, Lollipop's challenged Ordinances 81-334,
02-496, and 03-375, urging that they neither further a
substantial government interest nor are narrowly tailored.
The district court granted final summary judgment to the
City on Lollipop's narrow tailoring claim, but concluded
that there was a genuine issue of material fact about
whether the three nudity ordinances furthered a substantial
government interest. Thereafter, at a six-day bench trial,
Lollipop's presented expert testimony in an effort to cast
direct doubt on the City's rationale for enacting the nudity
ordinances. The experts explained at trial that they had
conducted two empirical studies using data provided by the
City. They concluded based on the data they examined that
adult theaters in Daytona Beach had no statistically
significant effect on crime rates, and that the City's
evidence offered to the contrary was "shoddy" and
"meaningless."
The district court agreed and concluded that Lollipop's
evidence cast direct doubt on the City's rationale for
enacting the nudity ordinances:
Plaintiffs have succeeded in their
attempt to cast direct doubt on the
City's rationales for its ordinances.
As persuasively demonstrated by
Plaintiffs' expert studies, the City's
pre-enactment evidence consists
either of purely anecdotal evidence
or opm10ns based on highly
unreliable data. Most notably, the
City's evidence lacks data which
would allow for a comparison of the
rate of crime occurring in and
around
adult
entertainment
establishments with the rate of
crime occurring in and around
similarly situated establishments.
Absent the context that such a
comparison might provide, the
City's data is, as Plaintiffs assert,
"meaningless."
The court also determined that the additional evidence
provided by the City in an effort to renew support for the
ordinances was similarly flawed. The district court,
therefore, held that Ordinances 81-334, 02-496, and
03-375 did not further a substantial government interest
and declared that they violated the First Amendment. In
fact, the district court struck all three nudity ordinances in
their entirety, except for subsection 10-6(e) of the Daytona
Beach Code (enacted by Ordinance 81-334) because that
subsection regulates non-expressive conduct.
These appeals followed: Lollipop's argued that the district

WESTLAW

© 2017 Thomson Reuters No claim to original U.S. Government Works.

5

Daytona Grand, Inc. v. City of Daytona Beach, Fla., 490 F.3d_ 8_60
__:_(2_0_0_7.:_)_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
20 Fla. L. Weekly Fed. C 778

court had improvidently entered summary judgment for the
City on its challenge to the zoning ordinances, as well as on
its claim to grandfather status. The City, in tum,
cross-appealed the court's determination that the three
nudity ordinances were unconstitutional. *870 Lollipop's
also appealed from the grant of final summary judgment to
the City on its claim that the nudity ordinances are not
narrowly tailored. 1'

II. Zoning Ordinances

The City's zoning ordinances do not ban adult theaters
altogether but do restrict them to the BA and M-5 zoning
districts and, in the BA districts, impose distance
requirements between adult theaters and churches, schools,
parks, playgrounds, and other adult businesses. 16 We
review the constitutionality of a city ordinance de nova.
See Peek-A-Boo Lounge of Bradenton, Inc. v. Manatee
County, 337 F.3d 1251, 1255 (11th Cir.2003).
ItJ It is by now well-established that zoning ordinances
limiting the locations where adult businesses may be
located are evaluated under the three-part test for time,
piace, and manner reguiations estabiished in City ofRenton
v. Playtime Theatres, Inc., 475 U.S. 41, 106 S.Ct. 925, 89
L.Ed.2d 29 (1986), and reaffirmed in City ofLos Angeles v.
Alameda Books, Inc., 535 U.S. 425, 122 S.Ct. 1728, 152
L.Ed.2d 670 (2002). Peek-A-Boo Lounge, 337 F.3d at
1264· see also David Vincent, Inc. v. Broward County, 200
F.3d '1325, 1333 (11th Cir.2000). We have summarized the
Renton framework this way:

first, the court must determine
whether the ordinance constitutes
an invalid total ban or merely a
time, place, and manner regulation;
second, if the ordinance is
determined to be a time, place, and
manner regulation, the court must
decide whether the ordinance
should be subject to strict or
intermediate scrutiny; and third, if
the ordinance is held to be subject to
intermediate scrutiny, the court
must determine whether it is
designed to serve a substantial
government interest and allows for
reasonable alternative channels of
communication.

Peek-A-Boo lounge, 337 F.3d at 1264; see also Renton,
475 U.S. at 46-50, 106 S.Ct. 925. Because neither party
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disputes that the first two prongs have been satisfied or that
the zoning ordinances serve a substantial government
interest, our analysis under Renton focuses solely on
whether the zoning ordinances provide adult theaters with
reasonable alternative channels of communication. We
hold that they do.
A new zoning regime must leave adult businesses with a
"reasonable opportunity to relocate," and "the number of
sites available for adult businesses under the new zoning
regime must be greater than or equal to the number of adult
businesses in existence at the time the new zoning regime
takes effect." Fly Fish, Inc. v. City of Cocoa Beach, 337
F.3d 1301, 1310-11 (11th Cir.2003) (quoting David
Vincent, 200 F.3d at 1337 n. 17). Although a district
court's calculation of the number of sites that a zoning
ordinance makes available for adult businesses is a factual
finding that we review only for clear error, the district
court's methodology in making that calculation.-such as
whether a particular *871 site is "available" and provides a
reasonable avenue for communicating an adult business's
erotic message-is a legal determination that we review de
nova. David Vincent, 200 F.3d at 1333; see also Fly Fish,
337 F.3d at 1309.
Ill We have enu1m:ratetl several ")!,eneral rules" tu aitl in
deciding whether a particular sit~ is available for First
Amendment purposes:

First, the economic feasibility of
relocating to a site is not a First
Amendment concern. Second, the
fact that some development is
required before a site can
accommodate an adult business
does not mean that the land is, per
se,
unavailable
for
First
Amendment purposes. The ideal lot
is often not to be found. Examples
of impediments to the relocation of
an adult business that may not be of
a constitutional magnitude include
having to build a new facility
instead of moving into an existing
building; having to clean up waste
or landscape a site; bearing the costs
of generally applicable lighting,
parking,
or
green
space
requirements; making [do] with less
space than one desired; or having to
purchase a larger lot than one needs.
Third, the First Amendment is not
concerned with restraiJ1ts that are
not imposed by the government
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itself or the physical characteristics
of the sites designated for adult use
by the zoning ordinance. It is of no
import under Renton that the real
estate market may be tight and sites
currently unavailable for sale or
lease, or that property owners may
be reluctant to sell to an adult venue.
David Vincent, 200 F.3d at 1334-35. As the Supreme Court
explained in Renton, simply because adult businesses
"must fend for themselves in the real estate market, on an
equal footing with other prospective purchasers and
lessees, does not give rise to a First Amendment violation."
475 U.S. at 54, 106 S.Ct. 925.
3
11

Here, the district court relied on its earlier finding in
Red-Eyed Jack II that twenty-five sites-twenty-four in the
M-5 district and one in the BA district-are available for
adult theaters. 322 F.Supp.2d ·at 1372-75. Because the
Red-Eyed Jack II court found that, at most, ten adult
theaters were operating or seeking to operate in the City of
Daytona Beach, id. at 1367, it held that the zoning
ordinances provide for a constitutionally sufficient number
of sites, id. at 13 75. In the instant case, the district court
concluded that Lollipop's had presented no evidence to
warrant a departure from its earlier ruling in Red-Eyed
Jack II.
Lollipop's vigorously disagrees, contending that the M-5
district is no more than "unimproved industrial property"
and that, therefore, the twenty-four lots in the M-5 district
cannot count as being "available" under Renton. The
undisputed historical facts concerning the M-5 district are
these: (1) telephone and power lines extend through the
interior of the M-5 district along a now-paved road; (2)
water and sewer lines have been installed up to the
boundary of the M-5 district; (3) a preliminary plat has
been approved for fifty-five acres of the M-5 district that
would create at least twenty-four one-acre sites fronting
the now-paved road; and (4) the entire M-5 district is
owned by a single private landowner, not by the City. Id. at
1372, 1374.
Under the applicable case law, these undisputed facts yield
the conclusion that the twenty-four sites in the M-5 district
are available for First Amendment purposes. It is irrelevant
for our purposes that all of the land in the M-5 district is
owned by a single private landowner who may be reluctant
or unwilling to develop or sell the land. See *872 David
Vincent, 200 F.3d at 1335 (holding that "[i]t is ofno import
under Renton that the real estate market may be tight and
sites currently unavailable for sale or lease, or that property
owners may be reluctant to sell to an adult venue," and
finding sites available even though there was "no evidence
WESTLAW

that any of the land is for sale"). Nor is it constitutionally
significant that the land is mostly vacant where, as here, the
City has provided sufficient infrastructure for a private
developer to commence development, including a paved
road, telephone and power lines, and water and sewer lines.
See id. at 1334 ("Examples of impediments to the
relocation of an adult business that may not be of a
constitutional magnitude include having to build a new
facility instead of moving into an existing building .... ").
Although we have acknowledged that "the physical
characteristics of a site or the character of current
development could render relocation by an adult business
unreasonable," examples of such unavailable sites are
"land under the ocean, airstrips of international airports,
and sports stadiums." Id. at 1335. Here, the land in the M-5
district is hardly comparable to such sites, where relocation
is, for all practical purposes, untenable. Finally, the City
has removed the legal obstacles that might have prevented
adult theaters from relocating to the M-5 district, and has
gone so far as to approve a preliminary plat for a
fifty-five-acre subdivision straddling the main road in the
M-5 district. Cf id. at 1335 ("[T]he First Amendment is
not concerned with restraints that are not imposed by the
government itself...."). In short, we agree with the district
court that the twenty-four sites in the M-5 district are
available under Renton. And because the record shows that
no more than ten adult theaters are operating or seeking to
operate in Daytona Beach, the zoning ordinances are
constitutional; reasonable alternative channels of
communication are available.
4

Lollipop's also claims that, even if the zoning
ordinances are constitutional, Lollipop's is otherwise
"grandfathered in" under Florida law." Lollipop's
argument is grounded on the contention that the zoning
ordinances were unconstitutional at the time that
Lollipop's began operating as an adult theater. Although
the City may now have cured the earlier constitutional
defects, Lollipop's argues that no valid law made
Lollipop's unlawful when it opened. Thus, according to
Lollipop's, its right to operate at its current location
"vested" at that time, and it may continue to operate there
despite any subsequent changes to the zoning ordinances
that rendered it a nonconforming use. 18 The district court
granted summary judgment to the City on this claim too,
and we review the district court's determination de nova.
See Reserve, Ltd. v. Town of Longboat Key, 17 F.3d 1374,
1377 (11th Cir.1994).
l l

151

"Not surprisingly, vested rights are not created easily"
under *873 Florida law. Coral Springs St. Sys., Inc. v. City
of Sunrise, 371 F.3d 1320, 1333 (11th Cir.2004). "The
overarching pattern in Florida's case law is that vested
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rights can be created ... only in two circumstances." Id. at
1334. The first occurs "when a party has reasonably and
detrimentally relied on existing law, creating the
conditions of equitable estoppel," while the second occurs
"when the defendant municipality has acted in a clear
display of bad faith." Id. Here, neither circumstance
applies. It is undisputed that when Lollipop's began
operating as an adult theater, it violated the zoning
ordinances as then written. As a matter of logic, then,
Lollipop':; cannot have relied on existing law because it
began operating plainly in contravention of that law. Nor is
there any record evidence of bad faith or arbitrary behavior
by the City. Therefore, on this record, the district court
correctly concluded that Lollipop's has failed to establish a
vested right to continue operating as a lawful
nonconforming use.

III. Nudity Ordinances
161

We analyze the three nudity ordinances challenged here
under the four-part test for expressive conduct set forth by
the Supreme Court in United States v. 0 'Brien, 391 U.S.
367, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968), and employed
in City of nrie v. Pap's A.M., 52 9 U. S. 277, 120 S.Ct. 1382,
146 L.Ed.2d 265 (2000). As we have explained:
According to this test, public nudity
ordinances that incidentally impact
protected expression should be
upheld if they (!) are within the
constitutional
power
of the
government to enact; (2) further a
substantial governmental interest;
(3) are unrelated to the suppression
of free expression; and (4) restrict
First Amendment freedoms no
greater than necessary to further the
government's interest.

Peek-A-Boo Lounge, 337 F.3d at 1264. Here, our analysis
focuses on the second and fourth prongs because there is
no dispute between the parties as to the first and third
prongs.

A. Substantial Government Interest
171 Under 0 'Brien 's second prong, a city must establish
that the challenged ordinance furthers a substantial
government interest. Pap's A.M., 529 U.S. at 296, 120
S.Ct. 1382 (plurality opinion).' 9 It has *874 been by now
clearly established that reducing the secondary effects
WESTLAW

associated with adult businesses 1s a substantial
government interest "that must be accorded high respect."
City of L.A. v. Alameda Books, Inc., 535 U.S. 425, 444, 122
S.Ct. 1728, 152 L.Ed.2d 670 (2002) (Kennedy, J.,
concurring in the judgment) (quotation marks omitted); 20
see also Pap's A.M., 529 U.S. at 296, 120 S.Ct. 1382
(plurality opinion) ("[C]ombating the harmful secondary
effects associated with nude dancing [is] undeniably
important."); Ctr. for Fair Pub. Policy v. Maricopa
County, 336 F.3d 1153, 1166 (9th Cir.2003) ("It is beyond
peradventure at this point in the development of the
doctrine that a state's interest in curbing the secondary
effects associated *875 with adult entertainment
establishments is substantial.").
181

As for whether an ordinance "furthers" this interest, a
city bears the initial burden of producing evidence that it
relied upon to reach the conclusion that the ordinance
furthers the city's interest in reducing secondary effects.
Peek-A-Boo Lounge, 33iF.3d at 1269. To that end, a city
need not "conduct new studies or produce evidence
independent of that already generated by other cities, so
long as whatever evidence the city relies upon is
reasonably believed to be relevant to the problem that the
city addresses." Alameda Books, 535 U.S. at451, 122 S.Ct.
1728 (Kennedy, J., concurring in the judgment) (quoting
Renton, 475 U.S. at 51-52, 106 S.Ct. 925); see also id. at
438, 122 S.Ct. 1728 (plurality opinion) ("[A] municipality
may rely on any evidence that is reasonably believed to be
relevant for demonstrating a connection between speech
and a substantial, independent government interest."
(quotation marks omitted)); Pap's A.M., 529 U.S. at 296,
120 S.Ct. 1382 (plurality opinion) (quoting Renton 's
"reasonably believed to be relevant" language). Although a
municipality "must rely on at least some pre-enactment
evidence," such evidence can consist of "a municipality's
own findings, evidence gathered by other localities, or
evidence described in a judicial opinion." Peek-A-Boo
Lounge, 337 F.3d at 1268; see, e.g., Pap's A.M., 529 U.S.
at 300, 120 S.Ct. 1382 (plurality opinion) (finding
sufficient that "the city council relied on this Court's
opinions detailing the harmful secondary effects caused by
[adult] establishments ... , as well as on its own
experiences"); Barnes v. Glen Theatre, Inc., 501 U.S. 560,
584, 111 S.Ct. 2456, 115 L.Ed.2d 504 (1991) (Souter, J.,
concurring in the judgment) 21 (permitting a municipality to
rely on prior judicial opinions); Renton, 4 75 U.S. at 51-52,
106 S.Ct. 925 (holding that the city was entitled to rely on
the experiences of other cities and on a judicial opinion).
Once a city has provided evidence that it reasonably
believed to be relevant to its rationale for enacting the
ordinance, plaintiffs must be given the opportunit'; to "cast
direct doubt on this rationale," either by demonstrating that
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the city's evidence does not support its rationale or by
furnishing evidence that disputes the city's factual
findings. Peek-A-Boo lounge, 337 F.3d at 1265 (quoting
*876 Alameda Books, 535 U.S. at 438-39, 122 S.Ct. 1728
(plurality opinion)); see, e.g., Pap's A.M, 529 U.S. at 298,
120 S.Ct. 1382 (plurality opinion) (rejecting claim when
plaintiff "never challenged the city council's findings or
cast any specific doubt on the validity of those findings").
"If plaintiffs succeed in casting doubt on a municipality's
rationale in either manner, the burden shifts back to the
municipality to supplement the record with evidence
renewing support for a theory that justifies its ordinance."
Alameda Books, 535 U.S. at 439, 122 S.Ct. 1728 (plurality
opinion) (citing Pap's A.M, 529 U.S. at 298, 120 S.Ct.
1382 (plurality opinion)); see also Peek-A-Boo Lounge,
337 F.3d at 1269.
Although the burden lies with the municipality, a court
"should be careful not to substitute its own judgment for
that of the [municipality,]" and the municipality's
"legislative judgment should be upheld provided that [it]
can show that its judgment is still supported by credible
evidence, upon which [it] reasonably relies." Peek-A-Boo
lounge, 337 F.3d at 1273.
191

Here, the City of Daytona Beach plainly carried its
initial burden to show that the three challenged nudity
ordinances furthered its interest in reducing the negative
secondary effects associated with adult theaters. The City
has produced a substantial body of evidence that it
reasonably believed to be relevant to combating those
problems. Ordinance 81-334 prohibits nudity and sexual
conduct in establishments that serve alcohol. As the
Ordinance itself says, the City's rationale was to reduce the
negative secondary effects associated with adult theaters:
It is hereby found that the acts
prohibited in [this ordinance]
of
encourage
the
conduct
prostitution, attempted rape, rape,
murder, and assaults on police
officers
in
and
around
establishments dealing in alcoholic
beverages, that actual and simulated
nudity and sexual conduct and the
depiction thereof coupled with
alcohol in public places begets
undesirable behavior, that sexual,
lewd, lascivious, and salacious
conduct among patrons and
employees within establishments
dealing in alcoholic beverages
results in violation of law and
dangers to the health, safety and
WESTLAW

welfare of the public ....
Ordinance 81-334 § 2. To support this rationale, Ordinance
81-3 34 cites two Supreme Court decisions, New York State
liquor Authority v. Bellanca, 452 U.S. 714, 101 S.Ct.
2599, 69 L.Ed.2d 357 (1981) (per curiam), and California
v. laRue, 409 U.S. 109, 93 S.Ct. 390, 34 L.Ed.2d 342
(1972), both of which upheld prohibitions on nude dancing
in establishments that serve alcohol. See Bellanca, 452
U.S. at 718, 101 S.Ct. 2599 (upholding statute where the
legislature had found that "[c]ommon sense indicates that
any form of nudity coupled with alcohol in a public place
begets undesirable behavior"); laRue, 409 U.S. at 118-19,
93 S.Ct. 390 ("The ... conclusion ... that certain sexual
performances and the dispensation of liquor by the drink
ought not to occur at premises that have licenses was not an
irrational one.").
Although the City's reliance on these cases may be
sufficient to carry the City's initial burden, see Pap's A.M,
529 U.S. at 296-97, 120 S.Ct. 1382 (plurality opinion)
(suggesting that a city can carry its initial burden by relying
solely on relevant Supreme Court cases), the legislative
history of Ordinance 81-334 shows that the City also relied
on its own experiences to support its rationale. That
legislative history includes: a document describing the
difficulties faced by law enforcement in arresting and
successfully prosecuting crimes relating to prostitution and
pornography and listing arrests for prostitution and other
crimes that occurred in or near many Daytona *877 Beach
adult businesses; a short memorandum written by the
City's police chief that provides "a partial list of situations,
offenses and incidents which have occurred within the
areas of topless bar establishments .... [that] can be
substantiated by police reports and testimony of various
police officers"; police dispatch records of calls for service
("CAD data"'') from areas around adult businesses from
November 1980 to July 1981, which were attached to the
police chiefs memorandum; police reports of eighty-three
prostitution arrests; police reports of seven arrests for
assault and battery of a police officer in or near an adult
theater; and the minutes of a public hearing summarizing
local business owners' firsthand accounts of criminal
activity in and around adult businesses.
This legislative history supporting the enactment of
Ordinance 81-334 is more than sufficient to carry the
City's initial burden under 0 'Brien 's second prong. See,
e.g., Alameda Books, 535 U.S. at 452, 122 S.Ct. 1728
(Kennedy, J., concurring in the judgment) (concluding that
the city carried its initial burden with "a single study and
common experience"); Pap's A.M, 529 U.S. at 297-98,
120 S.Ct. 1382 (plurality opinion) (holding that the city's
legislative findings were sufficient because "city council
members, familiar with [the city's] commercial downtown
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... ,are the individuals who would likely have had firsthand
knowledge of what took place at and around nude dancing
establishments"); see also Peek-A-Boo Lounge, 337 F.3d at
1269-70.
As for Ordinances 02-496 and 03-375, the City likewise
carried its initial burden of proof. Ordinance 02-496 was
enacted as a general public nudity ordinance "to protect
and preserve the health, safety and welfare" of the City's
residents. Daytona Beach, Fla., Code§ 62 18l(u), enacted
by Ordinance 02-496 § 14. The Ordinance sets forth the
following findings: "The appearance of persons in the nude
in public places ... increases incidents of lewd and
lascivious behavior, prostitution, sexual assaults and
batteries, attracts other criminal activity to the community,
encourages degradation of women, and facilitates other
activities which break down family structures and values."
Ordinance 02-496 § 5. To support these findings, the City
relied on, among other things, newspaper articles
describing incidents of public nudity and other criminal
activity during Spring Break and Black College Reunion,"
narrative reports by undercover detectives describing
instances of sexual conduct, nudity, and violations of
Ordinance 81-334 by *878 dancers at adult theaters,'~ and
the Supreme Court's decisions in Pap's A.M., 529 U.S.
277, 120 S.Ct. 1382, and Barnes. 501 U.S. 560. 111 S.Ct.
2456, 115 L.Ed.2d 504. As with Ordinance 81-334, the
pre-enactment evidence for Ordinance 02-496 is sufficient
for the City to carry its initial burden under 0 'Brien's
second prong.
Ordinance 03-375 amended Ordinance 02-496 to allow
erotic dancers to wear G-strings and pasties within an adult
theater located more than 500 feet from an establishment
that serves alcohol, but Ordinance 02-496's somewhat
more restrictive clothing requirements 25 remain applicable
within 500 feet of such an establishment. Daytona Beach,
Fla., Code§ 62-184(b), enacted by Ordinance 03-375 § 9.
In support of Ordinance 03-375, the City relied on Mr.
Langston's and Mr. Smith's testimony from Function
Junction, Inc., 705 F.Supp. 544. 26 As we have noted,
Langston testified that live nude and seminude
entertainment businesses "promote and perpetuate urban
decay" and that "adult businesses have impacted on crime
in the area surrounding Daytona Beach." Id. at 547. Smith,
who as an assistant state attorney had prosecuted drug and
prostitution offenses in Daytona Beach, concurred that
"there were more drug and prostitution offenses in topless
bars than in other bars." Id. at 548.
The City also relied on several controlled studies
conducted by Dr. William George about the relationship
betvveen drinking alcohol and sexual conduct. Thus, for
example, one study found that exposure to erotica led male
WESTLAW

subjects to drink more alcohol than did exposure to
non-erotic materials. 21 Another study found that young
men who believed they had consumed alcohol-regardless
of whether they had in fact done so-displayed greater
interest in viewing violent and/or erotic images and
reported increased sexual arousal than young men who
believed they had not consumed alcohol. 28 Still another
study found that study participants perceived a woman
they believed had consumed alcohol as being
"3ignificuntly more aggressive, impaired, sexually
available, and as significantly more likely to engage in
foreplay and intercourse" than a woman whom study
participants believed had not consumed alcohol.29 *879
Finally, Ordinance 03-375 expressly incorporates all of the
evidence that the City previously had relied on to support
Ordinances 81-334 and 02-496. The City's pre-enactment
evidence for Ordinance 03-375 is sufficient to carry the
City's initial burden under O'Brien's second prong.
Because the City carried its initial burden, the district court
properly gave Lollipop's the opportunity to "cast direct
doubt" on the City's rationale, either by demonstrating that
the City's evidence does not support its rationale or by
furnishing evidence that disputes the City's factual
findings. See Pap's A.M., 529 U.S. at 298, 120 S.Ct. 1382
(plurality opinion); Peek-A-Boo Lounge. 337 F.3d at 1265;
see also Alameda Books, 535 U.S. at 438-39, 122 S.Ct.
1728 (plurality opinion). To this end, as we have noted,
two expert witnesses testified that the City's pre-enactment
evidence consisted of "shoddy," "meaningless," and
"unreliable" data and that its reasoning was equally
"shoddy." The experts explained that the City provided no
empirical data to support the conclusion that prostitution
and other crimes occurred more frequently in and around
adult theaters than elsewhere, and that the CAD data and
police reports lacked reliability because they did not cover
all of the areas where adult theaters are located in Daytona
Beach and contained no comparison data from other areas
of the City against which the incidents occurring in and
around adult theaters could be measured. Similarly,
Lollipop's experts said that the narrative reports of
undercover law enforcement and the testimony from
Function Junction about urban blight and crime being
found around adult theaters lacked comparative data, did
not cover a sufficient period of time to rule out momentary
fluctuations, and were merely the result of stepped-up law
enforcement. (Experts' Report 62-63, 161-63.) The experts
also observed that Dr. George's studies were conducted in
controlled laboratory settings, and, therefore, the experts
opined, the studies' conclusions could not be generalized
to the "real world situation of alcoholic beverage
consumption in an adult nightclub that features topless or
nude entertainment." (Id. at 167-68.)
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To buttress their critique of the City's evidence, Lollipop's
experts conducted two empirical studies. The first study
analyzed CAD data provided by the City for the forty-four
months preceding Ordinance 81-334's enactment "to
examine the relationship between the presence of adult
cabarets in areas and the rates of crime in those areas." (Id.
at 3.) The experts compared CAD data from areas that had
adult theaters to control areas that did not and "found no
statistically significant differences in overall rates of crime
between study and control areas." (Id. at 4.) They
concluded that their empirical study "cast grave doubt on
the findings of the City Commission that the combination
of nude (topless) dancing and alcohol increase[s] 'rape,
attempted rape, murder, and assaults on police officers.' "
(Id. at 2 (quoting Ordinance 81-334 § 2).)
The second empirical study focused on the City's rationale
for Ordinances 02-496 and 03-375 and examined CAD
data from March 1999 to April 2003. This study compared
the presence of an adult theater to other "demographic
variables previously used by criminologists and found to
be related to criminal activity, such as a local area's
population, age structure (especially the presence of young
adults)," "race/ethnic composition," "housing vacancies,"
"female-headed households," and "the number of alcohol
retail sale establishments." (Id. at 56; see also id. at 186.)
Based on their statistical analysis, Lollipop's experts
concluded that these other variables "were statistically
strongly related to crime events," whereas the presence of
an adult *880 theater "accounted for an insubstantial
amount" of crime in the relevant area. (Id. at 56 (emphasis
omitted); see also id. at 186-87.) The experts concluded
that only 1-3.5% of the criminal activity within a 1000-foot
radius of adult theaters could be attributed to the theaters,
and that adult theaters accounted for zero or near-zero
percent of the sex crime activity in their near vicinity. (Id.
at 57.)
The district court agreed with Lollipop's experts that the
City's pre-enactment evidence for all three nudity
ordinances was "shoddy" and "meaningless." It concluded
that Lollipop's had succeeded in casting direct doubt on
the City's rationale for each ordinance and declared all
three nudity ordinances unconstitutional. The district court
said that Lollipop's experts' "scientific" studies cast direct
doubt on the City's "anecdotal" evidence primarily
because the court read the Supreme Court's decision in
Alameda Books and our opinion in Peek-A-Boo Lounge to
have "raised the bar somewhat" on Renton 's "reasonably
believed to be relevant" standard. (Dist. Ct. Am. Order
9-10.)
In Alameda Books, the plurality explained the Renton
standard this way:
WE STL AW

In Renton, we specifically refused
to set such a high bar for
municipalities that want to address
merely the secondary effects of
protected speech. We held that a
municipality may rely on any
evidence that is "reasonably
believed to be relevant" for
demonstrating
a
connection
between speech and a substantial,
independent government interest.
Alameda Books, 535 U.S. at 438, 122 S.Ct. 1728 (plurality
opinion) (quoting Renton, 475 U.S. at 51-52, 106 S.Ct.
925). But the plurality then warned: "This is not to say that
a municipality can get away with shoddy data or reasoning.
The municipality's evidence must fairly support the
municipality's rationale for its ordinance." Id. Although
Justice Kennedy's opinion, not the plurality, is the holding
in Alameda Books, we quoted the plurality's "shoddy data"
and "fairly supports" language several times in
Peek-A-Boo Lounge, 337 F.3d at 1262-63, 1265, 1266,
1269.

We do not agree, however, with Lollipop's claim that
either Alameda Books or Peek-A-Boo Lounge raises the
evidentiary bar or requires a city to justify its ordinances
with empirical evidence or scientific studies. Justice
Kennedy's Alameda Books concurrence, which all parties
agree states the holding of that case under the rationale
explained in Marks v. United States, 430 U.S. 188, 193, 97
S.Ct. 990, 51 L.Ed.2d 260 (1977), emphasized that the
evidentiary standard announced in Renton remained
sound:
[W]e have consistently held that a city must have
latitude to experiment, at least at the outset, and that very
little evidence is required. "The First Amendment does
not require a city, before enacting such an ordinance, to
conduct new studies or produce evidence independent of
that already generated by other cities, so long as
whatever evidence the city relies upon is reasonably
believed to be relevant to the problem that the city
addresses."
Alameda Books, 535 U.S. at 451, 122 S.Ct. 1728
(Kennedy, J ., concurring in the judgment) (quoting Renton,
475 U.S. at 51-52, 106 S.Ct. 925 (emphasis added)).' 0

*881 Our opinion in Peek-A-Boo Lounge is consistent with
Justice Kennedy's concurrence in Alameda Books and with
Renton. There, a panel of this Court held that "[t]o satisfy
Renton, any evidence 'reasonably believed to be
relevant'-including a municipality's own findings,
evidence gathered by other localities, or evidence
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described in a judicial opinion-may form an adequate
predicate to the adoption of a secondary effects ordinance,"
Peek-A-Boo Lounge, 337 F.3d at 1268, and we remanded
that case with specific instructions to uphold the ordinance
"provided that the County['s] ... judgment is still supported
by credible evidence, upon which [it] reasonably relies,"
id. at 1273 (emphasis added).
Here, Lollipop's argument that the City's evidence is
flawed because it consists of "anecdotal" accounts rather
than "empirical" studies essentially asks this Court to hold
today that the City's reliance on anything but empirical
studies based on scientific methods is unreasonable. This
was not the law before Alameda Books, and it is not the law
now. See Alameda Books, 535 U.S. at 451, 122 S.Ct. 1728
(Kennedy, J., concurring in the judgment) (reiterating that
a city need not "conduct new studies or produce evidence
independent of that already generated by other cities"
(quoting Renton, 475 U.S. at 51-52, I 06 S.Ct. 925)); Pap's
A.M., 529 U.S. at 300, 120 S.Ct. 1382 (plurality opinion)
(criticizing the dissent for "ignor[ing] Erie's actual
experience and instead requir[ing] ... an empirical
analysis"). Rather, the City of Daytona Beach could
reasonably rely upon"[ c]ommon sense," see Bellanca, 452
U.S. at 718, 101 S.Ct. 2599, "its own experiences," see
Pap's A.M., 529 U.S. at 300, 120 S.Cl. 1382 (pluralily
opinion), "the experiences of ... other cities," Renton, 475
U.S. at 51, I 06 S.Ct. 925, or city officials' local
knowledge, see Alameda Books, 535 U.S. at 451-52, 122
S.Ct. 1728 (Kennedy, J., concurring in the judgment)
("The Los Angeles City Council knows the streets of Los
Angeles better than we do. It is entitled to rely on that
knowledge .... " (citations omitted)); see also Pap's A.M.,
529 U.S. at 297-98, 120 S.Ct. 13 82 (plurality opinion).
To be sure, as the Alameda Books plurality admonished,
the City cannot "get away with shoddy data or reasoning,"
and its evidence must "fairly support" its rationale. See 535
U.S. at 438, 122 S.Ct. 1728 (plurality opinion). But this is
simply another way of saying that the City's reliance on
evidence supporting its rationale must be reasonable.
Anecdotal evidence is not "shoddy" per se. At most,
Lollipop's experts' studies suggest that the City could have
reached a different conclusion during its legislative process
about the relationship between adult theaters and negative
secondary effects. But demonstrating the possibility of
such an alternative does not necessarily mean that the City
was barred from reaching other reasonable and different
conclusions. See G. M. Enters., Inc. v. Town of St. Joseph,
350 F.3d 631, 639 (7th Cir.2003) ("Although this evidence
shows that the [town] might have reached a different and
equally reasonable conclusion regarding the relationship
between adverse secondary effects and sexually oriented
businesses, it is not sufficient to vitiate the result reached in
WES TL AW

the [town's] legislative process."); see also Alameda
Books, 535 U.S. at 437, 122 S.Ct. 1728 *882 (plurality
opinion) (noting that a city "does not bear the burden of
providing evidence that rules out every theory ... that is
inconsistent with its own").
Our review is designed to determine whether the City's
rationale was a reasonable one, and even if Lollipop's
demonstrates that another conclusion was also reasonable,
we cannot simply 3ubstituto our own judgment for the
City's. See Peek-A-Boo Lounge, 337 F.3d at 1273; see also
Barnes, 501 U.S. at 583, 111 S.Ct. 2456 (Souter, J.,
concurring in the judgment) ("At least as to the regulation
of expressive conduct, '[w]e decline to void [a statute]
essentially on the ground that it is unwise legislation ... .' "
(quoting O'Brien, 391 U.S. at 384, 88 S.Ct. 1673
(alterations in original))); Renton, 475 U.S. at 52, 106 S.Ct.
925 ("It is not our function to appraise the wisdom of [the
city's] decision to [regulate] adult theaters .... " (second
alteration added and quotation marks 'omitted)); cf
Alameda Books, 535 U.S. at 451, 122 S.Ct. 1728
(Kennedy, J., concurring in the judgment) ("[C]ourts
should not be in the business of second-guessing
fact-bound empirical assessments of city planners.").
The City of Daytona Beach relied on, among other things,
the Supreme Court's decisions in Bellanca, LaRue,
Barnes, and Pap's A.M; numerous police reports of
criminal activity-including prostitution and assaults on
police officers-in and around adult theaters; undercover
police investigations that revealed numerous violations of
City ordinances by adult theaters; the City's police chiefs
documentation of criminal activity in and around adult
theaters; CAD data showing calls-for-service to police
dispatchers from areas near adult theaters; extensive
testimony taken in Function Junction, 705 F.Supp. at
547-48; studies conducted by Boston and Detroit showing
that adult businesses tend to increase urban blight; studies
of urban blight and decay in Daytona Beach; controlled
laboratory studies showing a correlation between alcohol
and sexual conduct; anecdotal accounts from local
business owners about increased crime in and around adult
theaters; and newspaper articles describing increases in
problems related to nudity and alcohol surrounding events
such as Spring Break and Black College Reunion. Because
Lollipop's has failed to cast direct doubt on the
aggregation of evidence that the City reasonably relied
upon when enacting the challenged ordinances, we hold
that the ordinances further a substantial government
interest under 0 'Brien.
Moreover, a close examination of Lollipop's experts'
studies calls into question their stated conclusion that they
"cast grave doubt" on the City's evidence that adult
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theaters increase crime, and, equally important, the studies
do not even purport to address the City's evidence that
adult theaters tend more generally to perpetuate urban
blight and decay. First, one underlying methodological
problem with both studies suggests that they cast little or
no doubt on the City's evidence that nudity in
establishments that serve alcohol encourages "prostitution,
... undesirable behavior ... , [and] sexual, lewd, lascivious,
and salacious conduct among patrons and employees ... in
violation of law and [en]dangers ... the health, safety and
welfare of the public." See Ordinance 81-334 § 2. The
experts' studies are based solely on CAD data, which, in
lay terms, is essentially 911 emergency call data. Relying
on such data to study crime rates is problematic, however,
because many crimes do not result in calls to 911, and,
therefore, do not have corresponding records in the City's
CAD data. 11 This is especially true *883 for crimes, such
as lewdness12 and prostitution, that the City sought to
reduce by enacting the challenged ordinances. See
Ordinance 02-496 § 5 (seeking to reduce "lewd and
lascivious behavior, prostitution, sexual assaults and
batteries, ... other criminal activity, [and the] degradation
of women"); Ordinance 81-334 § 2 (seeking to reduce
"prostitution, ... undesirable behavior, ... [and illegal]
sexual, lewd, lascivious, and salacious conduct among
patrons and employees" of adult theaters); see also
Ordinance 03-375 § 4 (relying on legislative record for
Ordinances 81-334 and 02-496).

businesses than they are in similar control areas." (Experts'
Report 2.) But the experts' own underlying data suggests
otherwise-for three of the six pairs of study and control
areas that the experts examined, "the study areas [i.e., areas
with adult theaters,] do show significantly higher rates of
crime than the control areas." (Id. at 29-30 (emphasis
added).)
The experts attempt to explain away this result by pointing
to the other three pairs-two show no "significant"
difference between study and control areas, and one shows
a significantly higher crime rate in the control area than the
study area. The *884 experts assert, without much
discussion, that "[t]his mixed pattern" shows that "factors
other than the presence of a nude cabaret are affecting rates
of crime." (Id. at 30.) The experts are no doubt correct that
factors other than the presence of adult theaters affect
crime rates in Daytona Beach; crime is plainly caused by
many factors. But that does little to undermine the City's
conclusion that adult tlreaters also affect crime rates,
especially when the experts' own analysis shows a
statistically significant correlation between adult theaters
and increased crime in half of the areas in the study. 1"

Such crimes are often "victimless," in the sense that all of
those involved are willing participants, and, therefore, they
rarely result in calls to 911. College students on Spring
Break are unlikely to call 911 after a wild night out on the
town despite having participated in exactly the sort of
activity that the City's nudity ordinances were enacted to
reduce. Likewise, an encounter between a prostitute and a
"john" rarely leads to a 911 call. By contrast, the City's
"anecdotal" evidence may be a more accurate assessment
of such crimes because it is not based on a data set that
undercounts the incidents of such "victimless" crimes. Cf
World Wide Video of Wash., Inc. v. City of Spokane, 368
F.3d 1186, 1195-96 (9th Cir.2004) ("Anecdotal evidence
and reported experience can be as telling as statistical data
and can serve as a legitimate basis for finding negative
secondary effects." (citation and alteration omitted)). 11

Finally, both studies focus only on criminal activity and do
not even purport to address the connection between adult
theaters and urban blight. Ordinance 03-375, which
amended Ordinance 02-496, was supported by testimony
from Function Junction that adult theaters promote and
perpetuate urban blight, which in Daytona Beach was
characterized by "a significant percentage of deteriorating
structures; a large number of small ... lots, which did not
allow cars; a notable parking problem; a high incidence of
crime, particularly, on the beachside; and a large
percentage of antiquated, underground utility systems,
such as drainage, water and sewer systems." 705 F.Supp. at
547. Lollipop's experts' studies examine only one of these
conditions-high crime rates-and, notably, do not address at
all the City's evidence that adult theaters tend to perpetuate
these other features of urban blight. Although Lollipop's
experts argue that the testimony provided in Function
Junction was based on unreliable data and
methodologically unsound analysis, we repeat that the
City's reliance on such evidence need only have been
reasonable, and it was.

A second problem with Lollipop's experts' studies is that,
even if the underlying CAD data fully reflected all of the
conduct that Daytona Beach sought to reduce, the experts
appear to draw conclusions that overstate the underlying
data. For example, the study that focuses on Ordinance
81-334 concludes that "crimes against persons, crimes
against property, and sex crimes, including both rape and
prostitution[,] are not more common in areas with adult

In short, the CAD data relied on by both studies may
substantially undercount incidents of many of the types of
crime that the City sought to reduce; the data that the
studies did analyze show some statistically significant
correlations between adult theaters and increased criminal
activity; and the studies completely fail to address
evidence of increased urban blight and decay that the City
reasonably relied on when enacting Ordinance 03-375.
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Thus, Lollipop's has failed to cast direct doubt on all of the
evidence that the City reasonably relied on when enacting
the challenged ordinances. See Peek-A-Boo Lounge, 337
F.3d at 1268 (noting that "the government must rely on at
least some pre-enactment evidence" (emphasis in
original)); Wise Enters., Inc. v. Unified Gov 't of
Athens-Clarke County, 217 F.3 d 1360, 1364 (11th
Cir.2000) (noting that a municipality "must have some
factual basis" for its rationale (emphasis in original)
(quotation marks omitted)); see also World Wide Video,
368 F.3d at 1195 (explaining that a city needs only "some"
evidence to support its ordinances); Baby Dolls Topless
Saloons, Inc. v. City of Dallas, 295 F.3d 471, 481 (5th
Cir.2002) ("Renton teaches us that the government must
produce some evidence *885 of adverse secondary effects
" (emphasis in original) (citation omitted)).
Accordingly, we hold that Ordinances 81-334, 02-496, and
03-375 further a substantial government interest under
O'Brien."

B. Narrow Tailoring
Under the fourth prong of the 0 'Brien test, an ordinance
that imposes a reasonable time, place, or manner restriction
on nudity must be "110 gn.:utcr tltun is csscntiul Lu lhc
furtherance of the government interest." Pap's A.M, 529
U.S. at 301, 120 S.Ct. 1382 (plurality opinion). The
Supreme Court has made clear, however, that 0 'Brien
does not impose strict scrutiny's familiar "least restrictive
means" requirement:

Lest any confusion on the point remain, we reaffirm
today that a regulation of the time, place, or manner of
protected speech must be narrowly tailored to serve the
government's legitimate, content-neutral interests but
that it need not be the least restrictive or least intrusive
means of doing so. Rather, the requirement of narrow
tailoring is satisfied "so long as the ... regulation
promotes a substantial government interest that would
be achieved less effectively absent the regulation."
Wardv. Rock Against Racism, 491 U.S. 781, 798-99, 109
S.Ct. 2746, 105 L.Ed.2d 661 (1989) (footnote and citation
omitted) (alteration in original); see also Pap's A.M, 529
U.S. at 301-02, 120 S.Ct. 1382 (plurality opinion) (noting
that "least restrictive means analysis is not required" under
O 'Brien).

Here, the combined effect of Ordinances 81-334, 02-496,
and 03-375 is that at least G-strings and pasties are
required in all adult theaters regardless oflocation, and that
Ordinance 02-496's slightly more modest clothing
requirements apply at establishments that either serve
alcohol or are located within 500 feet of an establishment
WESTLAW

that serves alcohol. Lollipop's argues that requiring more
than G-strings and pasties at establishments that serve
alcohol imposes a greater restriction than is necessary to
further the City's substantial interest in reducing negative
secondary effects:
Appellants are claiming, at a
minimum, that adults have a right to
perform in pasties and G-strings
where alcohol is served. Appellants
further argue that the City's
ordinances are unduly restrictive
because they should allow pasties
and G-strings at more locations.
Appellants' claim should be
understood in the broadest terms:
government simply has no business
telling adults what they can and
cannot wear beyond a simple
prohibltion against nudity.
(Appellants' /Cross Appellees' Resp. & Reply Br. 22-23
(emphasis in original).)
We break no new ground in rejecting Lollipop's argument.
It is well-established that a nuuily urJinanct: lhal impust:s a
minimum requirement of G-strings and pasties is narrowly
tailored under O'Brien. See Pap's A.M., 529 U.S. at 301,
120 S.Ct. 1382 (plurality opinion) ("The requirement that
dancers wear pasties and G-strings is a minimal restriction
in furtherance of the asserted government interests, and the
restriction leaves ample capacity to convey *886 the
dancer's erotic message."); Barnes, 501 U.S. at 587, 111
S.Ct. 2456 (Souter, J., concurring in the judgment)
("Pasties and a G-string moderate the expression to some
degree, to be sure, but only to a degree. Dropping the final
stitch is prohibited, but the limitation is minor when
measured against the dancer's remaining capacity and
opportunity to express the erotic message."); id. at 572,
111 S.Ct. 2456 (plurality opinion) ("Indiana's requirement
that the dancers wear at least pasties and G-strings is
modest, and the bare minimum necessary to achieve the
State's purpose."); cf Peek-A-Boo Lounge, 337 F.3d at
1274 (suggesting that the ordinance at issue, which did not
leave erotic dancers free to perform wearing G-strings and
pasties in any location in the county, was not narrowly
tailored).
So too, the First Amendment does not prevent a city from
limiting the venues where dancers may communicate their
erotic message. An ordinance that "does not prohibit all
nude dancing, but only restricts nude dancing in those
locations where the unwanted secondary effects arise," is
narrowly tailored. Wise Enters., 217 F.3d at 1365. And an
ordinance that defines those locations by reference to the
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presence of establishments that serve alcohol does not
unduly restrict the ability to communicate an erotic
message. See Grand Faloon Tavern, Inc. v. Wicker, 670
F.2d 943, 948 (11th Cir.1982) ( "[N]ude entertainment
necessarily involves a substantial degree of conduct, and ...
any artistic or communicative elements present in such
conduct are not of a kind whose content or effectiveness is
dependent upon being conveyed where alcoholic
beverages are served."). Thus, both the requirement that
dancers wear G-strings and pasties in all adult theaters, and
the additional requirement of clothing somewhat more
modest' 6 within 500 feet of establishments that serve
alcohol, are narrowly tailored under 0 'Brien.

Accordingly, we hold that all of the City's ordinances
challenged in this lawsuit are constitutional. We AFFIRM
the district court's decision upholding the City's zoning
ordinances; we REVERSE the district court's decision
striking down Ordinances 81-334, 02-496, and 03-375; and
we REMAND for further proceedings consistent with th is
opinion.
AFFIRMED IN PART, REVERSED IN PART, and
REMANDED.

All Citations
490 F.3d 860, 20 Fla. L. Weekly Fed. C 778

IV. Conclusion
Footnotes
Honorable Judith M. Barzilay, Judge, United States Court of International Trade , sitting by designation.
See Daytona Beach, Fla., Ordinance 81-292 (Sept. 16, 1981); see also Daytona Beach , Fla., Ordinance 82-67 (Feb. 17,
1982) (amending the definition of "adult theater").
2

The zoning ordinances define "adult theater," in relevant part, as "[a] use which exhibits any motion picture, exhibition ,
show, live show, representation , or other presentation which , in whole or in part, depicts nudity, sexual conduct, [or]
sexual excitement." Daytona Beach , Fla., Ordinance 82-67 § 1 (Feb. 17, 1982), codified at Daytona Beach, Fla., Land
Dev.Code art. II,§ 3.1 (2001).

3

Ordinance 81-292 added new provisions to and amended existing provisions of the City's zoning ordinances then in
effect in order "[t]o reduce the adverse impacts of adult bookstores and adult theaters upon the City's neighborhoods."
Ordinance 81-292 § 4. The Ordinance added definitions for "adult theater" and "adult bookstore," amended various
provisions of the existing zoning ordinances for consistency, and, most importantly, added new sections to limit the
locations where these adult businesses could open and operate. Those sections provided:
51.2.1 Adult bookstores and adult theaters shall be permitted as a matter of right in BA, BA-1, and BA-2 Districts.
These adult uses shall not pyramid into or be allowed within the BW Districts.
51.2.2 It shall be unlawful to locate any adult theater and adult bookstore within 400 feet of any area of the City zoned
R-1aa, R-1a, R-1a(1) , R-1b, R-1c, R-2, R-2a, RA, R-2b, RP , R-3, PUD, T-1 or T-2 .
51 .2.3 It shall be unlawful to locate any adult bookstore and adult theater within 1,000 feet of any other such adult
bookstores or adult theaters .
51 .2.4 It shall be unlawful to locate any adult bookstore and adult theater within 400 feet of any church, school, public
park or playground, or any other public or semi-public place or assembly where large numbers of minors regularly
travel or congregate .
51.2.5 Distances in 51 .2.3 and 51.2.4 shall be measured from property line to property line, without regard to the
route of normal travel.
Ordinance 81-292 § 4. The Ordinance also limited adult businesses' use of outside advertising signs, prohibited them
from painting their buildings in "garish colors," and required that all windows and doors be "blacked or otherwise
obstructed" to block visibility of the inside from outside. Id.

4

Daytona Beach, Fla., Ordinance 01-367 § 1 (Sept. 5, 2001). Ordinance 01-367 enacted the substantive provisions that
are currently in force in the BA districts:
Adult bookstores and adult theaters are permitted as of right in BA districts. The purpose of the conditions is to
reduce the adverse impacts of adult bookstores and adult theaters upon neighborhoods by avoiding the
concentration of uses which cause or intensify physical and social blight; improving visual appearance of adult uses;
reducing negative impacts of adult uses upon other business uses, neighborhood property values, residential areas,
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and public and semi-public uses; insuring that adult uses do not impede redevelopment and neighborhood
revitalization efforts; and avoiding adult uses in heavily used pedestrian areas. The following conditions must be
met:
(a) It shall be unlawful to locate any adult bookstore or adult theater within 400 feet of any residential, R-PUD, T-1,
or T-2 district.
(b) It shall be unlawful to locate any adult bookstore or adult theater within 1,000 feet of any other adult theater or
adult bookstore.
(c) It shall be unlawful to locate any adult bookstore or adult theater within 400 feet of any church, school, public
park, or playground, or any other public or semi-public place of assembly where large numbers of minors regularly
travel or congregate.
(d) Distances shall be measured from property line to property line, without regard to the route of normal travel.
(e) Outside advertising shall be limited to one identification sign, not to exceed 20 square feet. Advertisements,
displays, or other promotional materials shall not be shown or exhibited to be visible to the public from a pedestrian
sidewalk or walkway or from other public or semi-public areas; and such displays shall be considered signs.
(f) Buildings shall not be painted in garish colors or such other fashion as will effectuate the same purpose as a
sign. ,6,1! \>Vindov~s, doors, and other apertures sha!I be blacked or other,,a1ise obstructed so as to prevent viev1ing of
the interior of the establishment from without.
Daytona Beach, Fla., Land Dev.Code art. XI,§ 3.2 (2001).
5

The distance requirements between adult theaters and churches, schools, parks, playgrounds, and other adult
businesses remain in effect.

6

Daytona Beach, Fla., Ordinances 01-456 & 01-457 (Oct. 17, 2001) .

7

Initially, the City zoned twenty acres as M-5, but after the district court entered still another injunction based on its finding
that the City still did not provide a sufficient number of sites where adult theaters could open and operate, the City zoned
as M-5 an additional 190 acres adjacent to the original twenty acres. Daytona Beach, Fla., Ordinance 03-195 (May 7,
2003); see also Red-Eyed Jack, Inc. v. City of Daytona Beach, 322 F.Supp.2d 1361, 1364-65 (M.D.Fln.2004).

8

Daytona Beach, Fla., Ordinance 03-196 (May 7, 2003).

9

In relevant part, Ordinance 81-334 provides:
(a) No person shall expose to public view such person's genitals, pubic area, vulva, anus, anal cleft or cleavage or
buttocks or any simulation thereof in an establishment dealing in alcoholic beverages.
(b) No female person shall expose to public view any portion of her breasts below the top of the areola or any
simulation thereof in an establishment dealing in alcoholic beverages.
(c) No person maintaining, owning, or operating an establishment dealing in alcoholic beverages shall suffer or
permit any person to expose to public view such person's genitals, pubic area, vulva, anus, anal cleft or cleavage or
buttocks or simulation thereof within the establishment dealing in alcoholic beverages.
(d) No person maintaining, owning, or operating an establishment dealing in alcoholic beverages shall suffer or
permit any female person to expose to public view any portion of her breasts below the top of the areola or any
simulation thereof within the establishment dealing in alcoholic beverages.
(e) No person shall engage in and no person maintaining, owning, or operating an establishment dealing in alcoholic
beverages shall suffer or permit any sexual intercourse; masturbation; sodomy; bestiality; oral copulation;
flagellation; sexual act which is prohibited by law; touching, caressing or fondling of the breasts, buttocks, anus or
genitals; or the simulation thereof within an establishment dealing in alcoholic beverages.
(f) No person shall cause and no person maintaining, owning or operating an establishment dealing in alcoholic
beverages shall suffer or permit the exposition of any graphic representation, including pictures or the projection of
film, which depicts human genitals; pubic area; vulva; anus; anal cleft or cleavage; buttocks; female breasts below
the top of the areola; sexual intercourse; masturbation; sodomy; bestiality; oral copulation; flagellation; sexual act
prohibited by law; touching, caressing or fondling of the breasts, buttocks, anus, or genitals; or any simulation
thereof within any establishment dealing in alcoholic beverages.
Daytona Beach, Fla., Ordinance 81-334 § 1 (Oct. 21, 1981), codified at Daytona Beach, Fla., Code§ 10-6 (2001).
Section 2 of Ordinance 81-334, although not codified in the City's Code of Ordinances, provides the City's rationale for
Ordinance 81-334's enactment:
It is hereby found that the acts prohibited in Section 1 above encourage the conduct of prostitution, attempted rape,
rape, murder, and assaults on police officers in and around establishments dealing in alcoholic beverages, that
actual and simulated nudity and sexual conduct and the depiction thereof coupled with alcohol in public places
begets undesirable behavior, that sexual, lewd, lascivious, and salacious conduct among patrons and employees
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within establishments dealing in alcoholic beverages results in violation of law and dangers to the health, safety and
welfare of the public, and it is the intent of this ordinance to prohibit nudity, gross sexuality, and the simulation and
depiction thereof in establishments dealing in alcoholic beverages.
Id.§ 2.
10

Daytona Beach, Fla., Ordinance 02-496 § 5 (Oct. 2, 2002) .

11

Daytona Beach, Fla., Code§ 62-183(a), (b), enacted by Ordinance 02-496 § 14.

12

Daytona Beach, Fla., Code§ 62-183(c), enacted by Ordinance 02-496 § 14. Ordinance 02-496 added Article VI, "Public
Nudity," to Chapter 62 of the City's Code of Ordinances. Article VI first states the City's purpose for adding a public nudity
prohibition to the City's Code of Ordinances:
(a) It is the intent of this article to protect and preserve the health, safety and welfare of the people of The City of
Daytona Beach by prohibiting any person from recklessly, knowingly, or intentionally appearing nude in a public
place, or recklessly, knowingly, or intentionally causing or permitting another person to appear nude in a public place
within the City, subject to the exceptions provided in§ 62-[184].
(b) The City Commission has further expressed its intent and findings in Ordinance 02-496, adopting this article.
Daytona Beach Code§ 62-181. After defining the terms "breast," "buttocks," "public place provided or set apart for
nudity," and "public place," see id. § 62-182, Article VI then lists the following substantive prohibitions:
(a) It shall be unlawful for any person ten years of age or older to recklessly, knowingly, or intentionally appear in a
public place, or to recklessly, knowingly, or intentionally cause or permit another person ten years of age or older to
appear in a public place in a state of dress or undress such that any of the following body parts or portions thereof are
exposed to view or are covered with anything other than a full and opaque covering which completely covers all of
the described area:
(1) The male or female genitals, pubic area, or anal cleavage.
(2) The nipple and areola of the female breast; and in addition at least one-half of that outside surface area of the
breast located below the top of the areola, which area shall be reasonably compact and contiguous to the areola.
(3) One third of the male or female buttocks centered over the cleavage of the buttocks for the length of the
cleavage. This area is more particularly described as that portion of the buttocks which lies between the top and
bottom of the buttocks, and between two imaginary straight lines, one on each side of the anus and each line
being located one-third of the distance from the anus to the outside perpendicular line defining the buttocks, and
each line being perpendicular to the ground and to the horizontal lines defining the buttocks.
(b) It shall be unlawful for any person to recklessly, knowingly, or intentionally appear in a public place, or to
recklessly, knowingly, or intentionally cause or permit another person to appear in a public place in a manner as to
show or display the covered male genitals in a discernibly turgid state.
(c) Attire which is insufficient to comply with these requirements includes but is not limited to those items commonly
known as G-strings, T-backs, dental floss, and thongs .
(d) Body paint, body dye, tattoos, latex, tape, or any similar substance applied to the skin surface, any substance that
can be washed off the skin, or any substance designed to simulate or which by its nature simulates the appearance
of the anatomical area beneath it, is not full and opaque covering as required by this section.
Id. § 62-183. Article VI then provides that "[t]he offense of public nudity or exposure as set forth in section 62-183 shall
not occur in any of the following instances:"
(1) When a person appears nude in a public place provided or set apart for nudity, and such person is nude for the
sole purpose of performing a legal function that is customarily intended to be performed within such public place, and
such person is not nude for the purpose of obtaining money or other financial gain for such person or for another
person or entity; or
(2) When the conduct of being nude cannot constitutionally be prohibited by this section because it constitutes a part
of a bona fide live communication, demonstration, or performance by such person wherein such nudity is expressive
conduct incidental to and necessary for the conveyance or communication of a genuine message or public
expression, and is not a guise or pretense utilized to exploit nudity for profit or commercial gain; or
(3) When the conduct of being nude cannot constitutionally be prohibited by this section because it is otherwise
protected by the United States Constitution or the Florida Constitution.
Id. § 62-184(a) (citations omitted).

13

Daytona Beach , Fla., Ordinance 03-375 § 9 (Aug. 20, 2003), codified at Daytona Beach, Fla. , Code § 62-184(b).
Ordinance 03-375 added the following exception to the City's Code of Ordinances:
(1) In the course of the presentation of erotic dance or other artistic expression which is entitled to first amendment
protection within a fully enclosed structure legally established as an adult theater as defined in the Land
Development Code:
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a. The breast covering required by subsection 62-183(a)(2) shall not be required, except that nipples and areolae
shall be covered .
b. The buttocks covering required by subsection 62-183(a)(3) shall not be required, and subsection 62-183(c)
shall not apply.
Daytona Beach Code§ 62-184(b)(1), enacted by Ordinance 03-375 § 9.
14

Specifically, the more modest clothing requirements apply to an adult theater that:
a. is located in the same structure as an establishment dealing in alcoholic beverages ... unless the closest point of
the premises of the alcoholic beverage establishment is more than 500 feet from the boundary line of the adult
theater use; or
b. is located under the same roof as an establishment dealing in alcoholic beverages ... unless the closest point of
the premises of the alcoholic beverage establishment is more than 500 feet from the boundary line of the adult
theater use; or
c. shares any wall , floor, or ceiling with an establishment dealing In alcoholic beverages ...; or
d. shares an entry area with an establishment dealing in alcoholic beverages ... ; or
e. provides for or permits the interior passage of customers directly or indirectly between it and an establishment
dealing in alcoholic beverages .. ., whether or not a separate cover or admission fee is charged; or
f. is located adjacent or next door to an establishment dealing in alcoholic beverages ... ; or
g. is located within 500 feet of an establishment dealing in alcoholic beverages .. ., measured from property line of
one use to property line of the other use, including parking areas and other appurtenances associated with each use;
or
h. is not legally authorized 'to operate as an adult theater.
Daytona Beach Code§ 62-184(b)(2), enacted by Ordinance 03-375 § 9.

15

Lollipop's also claimed in the district court that it is exempt from Ordinance 02-496 by its own terms, but the district court
had no occasion to rule on this claim because it declared Ordinance 02-496 unconstitutional. Because Lollipop's does
not raise this argument on appeal, the claim is deemed abandoned. See Access Now, Inc. v. Southwest Airlines Co., 385
F.3d 1324, 1330 (11th Cir.2004).

16

In BA districts, an adult theater must be located at least 400 feet from "any residential, R-PUD , T-1, or T-2 district," 400
feet from any church , school , park, playground, or "any other public or semi-public place of assembly where large
numbers of minors regularly travel or congregate ," and 1000 feet from other adult businesses. Daytona Beach, Fla., Land
Dev.Code art. XI , § 3.2 (2001).

17

The Constitution does not require a "grandfathering" provision for existing nonconforming adult businesses, David
Vincent, 200 F .3d at 1332, and any vested right to continue operating as a lawful nonconforming use derives from state
law, see Coral Springs St. Sys., Inc. v. City of Sunrise, 371 F.3d 1320, 1333 (11th Cir.2004).

18

Lollipop's is located at 639 Grandview Avenue in Daytona Beach, Florida, and has been operating as an adult theater
there since October 2000. Although the City disputes when Lollipop's began operating as an adult theater, Lollipop's
claim to grandfather status was decided in the district court on the City's motion for summary judgment, and therefore we
construe the record in the light most favorable to Lollipop's.

19

In Pap 's A.M., like some of the Supreme Court's other decisions in this area, there was no majority opinion on the First
Amendment issue before the Court. Justice O'Connor wrote a plurality opinion , joined by Chief Justice Rehnquist and
Justices Kennedy and Breyer, which upheld under O'Brien the constitutionality of the nudity ordinance at issue. Pap 's
A.M., 529 U.S. at 289-302 , 120 S.Ct. 1382 (plurality opinion). Relevant here, the plurality concluded that O'Brien 's
second prong was satisfied because "[t]he asserted interests of regulating conduct through a public nudity ban and of
combating the harmful secondary effects associated with nude dancing are undeniably important," and because the
evidence that the city produced established that "it was reasonable for [the city] to conclude that ... nude dancing was
likely to produce the[se] secondary effects." Id. at 296-97, 120 S.Ct. 1382. Justice Scalia wrote a separate opinion, joined
by Justice Thomas, concurring in the judgment. They agreed that the ordinance should be upheld, "not because it
survives some lower level of First Amendment scrutiny [i. e., O'Brien], but because, as a general law regulating conduct
and not specifically directed at expression, it is not subject to First Amendment scrutiny at all." Id. at 307-08, 120 S.Ct.
1382 (Scalia, J., concurring in the judgment) (quotation marks omitted) . Justice Souter concurred in part and dissented in
part. He agreed with the plurality that the nudity ordinance at issue should be analyzed under O'Brien. Id. at 310, 120
S.Ct. 1382 (Souter, J., concurring in part and dissenting in part) . But he dissented from the judgment because, unlike the
plurality, he concluded that the city failed to carry its evidentiary burden to show that its ordinance furthered a substantial
government interest. Id. at 313-17, 120 S.Ct. 1382. Justice Stevens also wrote a dissenting opinion, joined by Justice
Ginsburg.
For our purposes, a majority of the Court-the four-Justice plurality along with Justice Souter-held that nudity
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ordinances that are designed to combat the secondary effects associated with nude dancing are analyzed under the
O'Brien framework. See id. at 289-91, 120 S.Ct. 1382 (plurality opinion); id. at 310, 120 S.Ct. 1382 (Souter, J.,
concurring in part and dissenting in part). As for the Court's judgment that the ordinance at issue was
constitutional-supported by the plurality and by Justices Scalia and Thomas's concurrence in the judgment-no
rationale explaining that result gained the support of a majority of the Court. "When a fragmented Court decides a case
and no single rationale explaining the result enjoys the assent of five Justices, the holding of the Court may be viewed
as that position taken by those Members who concurred in the judgments on the narrowest grounds." Marks v. United
States, 430 U.S. 188, 193, 97 S.Ct. 990, 51 L.Ed .2d 260 (1977) (quotation marks omitted) . In Pap's A.M., the plurality
upheld the ordinance on the rationale that it survived First Amendment scrutiny under the O'Brien framework, and
although the votes of Justices Scalia and Thomas were necessary for the judgment, their grounds for concurring in the
judgment were far broader than the plurality's, namely, that the First Amendment did not apply "at all." See Pap's A.M.,
529 U.S. at 307-08, 120 S.Ct. 1382 (Scalia, J., concurring in the judgment). As such, the plurality's holding with respect
to the application of O'Brien is the narrowest ground supporting the judgment in Pap's A.M. and, therefore, represents
the holding of that case under Marks. Peek-A-Boo Lounge, 337 F.3d at 1261-62; accord Heideman v. S. Salt Lake City,
348 F.3d 1182, 1198 (10th Cir.2003); SOB, Inc. v. County of Benton, 317 F.3d 856, 862 n. 1 (8th Cir.2003); Ben's Bar,
Inc. v. Village of Somerset, 316 F.3d 702, 719 (7th Cir.2003).
20

Alameda Books addressed the constitutionality of a zoning ordinance under the Renton framework, rather than a public
nudity ordinance under the O'Brien framework. We have explained , however, that the third step of the Renton analysis,
which asks whether an ordinance "is designed to serve" a substantial government interest, is "virtually indistinguishable"
from the second prong of the O'Brien test, which asks whether an ordinance "furthers" a substantial government interest.
Peek-A-Boo Lounge, 337 F.3d at 1264-65. Therefore, although we are addressing the constitutionality of the City's nudity
ordinances under O'Brien, our analysis also relies on cases that addressed the constitutionality of zoning ordinances
under Renton.
There was no majority opinion in Alameda Books. Justice O'Connor wrote a plurality opinion, joined by Chief Justice
Rehnquist and Justices Scalia and Thomas, that applied Renton and concluded that the zoning ordinance at issue was
constitutional. Alameda Books, 535 U.S. at 429-43 , 122 S.Ct. 1728 (plurality opinion). Justice Kennedy wrote a
separate opinion concurring in the judgment. He agreed with the plurality that the zoning ordinance at issue should be
analyzed under Renton, but he concurred in the judgment because he believed that "the plurality's application of
Renton might constitute a subtle expansion, with which [he did] not concur." Id. at 445, 122 S.Ct. 1728 (Kennedy, J.,
concurring in the judgment) . Justice Souter dissented, and his opinion was joined by Justices Stevens, Ginsburg, and ,
in part, Breyer. Id. at 453-66, 122 S.Ct. 1728 (Souter, J., dissenting) . Because Justice Kennedy concurred in the
judgment in Alameda Books on the narrowest grounds, his opinion represents the Supreme Court's holding in that
case under Marks. Peek-A-Boo Lounge, 337 F.3d at 1264; accord SOB, Inc., 317 F.3d at862 n. 1; Ben's Bar, Inc., 316
F.3d at 722.

21

Just as in Alameda Books and Pap 's A.M., a majority of the Court in Barnes did not support a single rationale explaining
the result. The plurality opinion written by Chief Justice Rehnquist, joined by Justices O'Connor and Kennedy, upheld the
regulation under the O'Brien framework. Barnes, 501 U.S . at 569-72, 111 S.Ct. 2456 (plurality opinion). Relevant here,
the plurality found O'Brien 's second prong satisfied by evidence that the regulation at issue "furthers a substantial
government interest in protecting order and morality," which the plurality considered to be an interest "unrelated to the
suppression of free expression ." Id. at 569-70, 111 S.Ct. 2456 . Justice Scalia concurred in the judgment because, in his
view, a general public nudity prohibition "is not subject to First Amendment scrutiny at all." Id. at 572 , 111 S.Ct. 2456
(Scalia , J. , concurring in the judgment). Justice Souter also concurred in the judgment. Unlike Justice Scalia , he agreed
with the plurality that the regulation should be analyzed under O'Brien. But Justice Souter "[wrote] separately to rest [his]
concurrence in the judgment, not on the possible sufficiency of society's moral views to justify the limitations at issue, but
on the State's substantial interest in combating the secondary effects of adult entertainment establishments." Id. at 582,
111 S.Ct. 2456 (Souter, J., concurring in the judgment). As we have explained, "[b]ecause Justice Souter provided the
narrowest grounds for the judgment of the Court in Barnes, his concurrence constitutes the holding of that case" under
Marks. Peek-A-Boo Lounge, 337 F.3d at 1260; accord Heideman, 348 F.3d at 1197-98.

22

"CAD" stands for Computer Automated Dispatch.

23

See Henry Frederick, Police Chief: Spring Break, BCR Hurt Family Tourism, Daytona Beach News-Journal, Apr. 16,
2002 ("'Youth-oriented street festivals like BCR and Spring Break keep family tourism away.' "); Anne Geggis, Barter on
the Beach: Beads for Breasts, Daytona Beach News-Journal , Mar. 24, 2002 ("Daytona Beach police confirm they've
been seeing more than usual this year-and issuing more $104 tickets for exposure of female breasts than at previous
Spring Breaks .... 'Even the chief this (past) weekend witnessed it and moved to make an arrest of a mother and daughter
on Atlantic Avenue ,' says [a] spokesman for the Daytona Beach police." ... "Some are concerned the atmosphere is ripe
for an incident like the New York City 'wilding' of 2000 during which women's clothes were torn off their bodies."); Audrey

WESTLAW

© 2017 Thomson Reuters. No claim to original U S Government Works.

19

Daytona Grand, Inc. v. City of Daytona Beach, Fla., 490 F.3d 860 (2007)
20 Fla. L. Weekly Fed. C 778
Parente, BCR "Shocking" for Pennsylvania Sisters, Daytona Beach News-Journal, Apr. 15, 2002, at 6A ("'I saw guys
exposing themselves,' Miller said. Schubert said she saw' ... women in small clothes-thongs and very exposing bras ... .'
Worse than the exposure, she said she saw drug use and drug sales. 'I saw a young man in a car in front of me smoking
a joint and passing it from car to car. They were walking around on the road.' ").
24

For example, on March 8, 2002, several undercover investigators went to Lollipop's "to conduct a covert inspection of the
activities" there:
During this inspection, alcoholic beverages were being sold and consumed .... This writer observed bare breasted
dancers performing "lap" dances involving simulated intercourse by the female dancer [who placed] her buttocks in
the lap of the patron and began to manipulate her hips back and forth and up and down. While engaged in the
previous octivitie5, dancer:; would rub their bore brea:;ts in the faces of the patrons and allow the patrons to lick and
suck the breasts .... This writer observed every dancer to be in violation of the exposed breasts ordinance while
alcohol was being served and consumed.
Daytona Beach Police Department, Florida Offense/Incident Report No. 0203103, at 1-2 (Mar. 11, 2002).

25

See supra note 12.

26

Although Function Junction was a challenge to the City's zoning ordinances, 705 F.Supp. at 545, the City relied on
testimony from that case in support of Ordinance 03-375.

27

William H. George et al., The Effects of Erotica Exposure on Drinking, 1 Annals Sex Res. 79 (1988).

28

William H. George & G. Alan Marlatt, The Effects of Alcohol and Anger on Interest in Violence, Erotica, and Deviance, 95
J. Abnormal Psych. 150 (1986).

29

William H. George et al., Perceptions of Postdrinking Female Sexuality: Effects of Gender, Beverage Choice, and Drink
Payment, 1988 J. Applied Soc. Psych. 1295, 1295.

30

Even if the plurality had constituted the actual holding in Alameda Books, the plurality also reaffirmed Renton 's continued
validity and explicitly refused to raise cities' evidentiary burden. To the contrary, the plurality criticized Justice Souter's
dissent for "rais [ing] the evidentiary bar" by "ask[ing] the city to demonstrate, not merely by appeal to common sense, but
also with empirical data, that its ordinance will successfully lower crime." Alameda Books, 535 U.S. at 439-41, 122 S.Ct.
1728 (plurality opinion) (emphasis added). The plurality explicitly rejected this requirement because it "would go too far in
undermining our settled position that municipalities must be given a 'reasonable opportunity to experiment with solutions'
to address the secondary effects of protected speech." Id. at 439, 122 S.Ct. 1728.

31

See Richard McCleary & James W. Meeker, Do Peep Shows "Cause" Crime? A Response to Linz, Paul, and Yao, 43 J.
Sex Res. 194, 196 ("Modern criminologists do not use CFSs [i.e., calls for service or CAD data,] to measure crime or
crime risk. In 2000-2004, the official journals of the two national criminology professional associations, Criminology and
Justice Quarterly, published 245 articles. Of the 100 that analyzed a crime-related statistic, ... [only] two analyzed CFSs,
but even in these two cases, CFSs were not used to measure crime or crime risk.").

32

Under Florida law, lewdness is at least a second-degree misdemeanor. See Fla. Stat.§ 796.07.

33

We also note that at least three other circuits have rejected, for similar reasons, attempts by plaintiffs to use studies
based on CAD data to cast direct doubt on an ordinance that the municipality supported with evidence of the sort relied
upon by the City of Daytona Beach here. See Gammoh v. City of La Habra, 395 F.3d 1114, 1126-27 (9th Cir.2005); G.M.
Enters., Inc., 350 F.3d at 639; SOB, Inc., 317 F.3d at 863 & n. 2. Interestingly, Daniel Linz, one of the experts hired by
Lollipop's, also co-authored the studies found to be insufficient in two of these cases. See G.M. Enters., Inc., 350 F.3d at
635-36, 639; SOB, Inc., 317 F.3d at 863.

34

In addition to crimes against persons, crimes against property, and sex crimes, the study that focused on Ordinance
81-334 also analyzed "miscellaneous incidents that share in common that they involve violations of social norms ... .,
includ[ing] drunkenness, disorderly conduct, drug offenses, liquor law violations, and weapons complaints." (Experts'
Report 27.) The study found a statistically significant increase in these so-called "norm violations" in areas with adult
theaters compared to control areas, (id. at 33-34), which could be read to support part of the City's rationale for
Ordinance 81-334. See Ordinance 81-334 § 2 (seeking to reduce "undesirable behavior" and "dangers to the health,
safety and welfare of the public"). Similarly, the study that focused on Ordinance 02-496 found a statistically significant
increase in drug related offenses in areas with adult theaters compared to control areas. (Experts' Report 80, 105 tbl.10.)
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Daytona Grand, Inc. v. City of Daytona Beach, Fla., 490 F.3d 860 (2007)
~~~~~~~~~~~~~~~~~~~~~~~~-

20 Fla. L. Weekly Fed. C 778

35

Inasmuch as the district court concluded that Lollipop's had cast direct doubt on the City's evidence, it allowed the City to
present post-enactment evidence in an effort to renew support for a theory justifying its ordinances. But because we have
concluded that Lollipop's failed to cast direct doubt on the City's evidence, there is no need to consider the City's
post-enactment evidence. See Alameda Books, 535 U.S. at 438-39, 122 S.Ct. 1728 (plurality opinion) ("If plaintiffs fail to
cast direct doubt on [the city's] rationale ... , the municipality meets the standard set forth in Renton.").

36

Lollipop's characterizes the additional required clothing as a "modest bikini," (Appellant's Initial Br. 46), or a "full bathing
suit []"(Appellant's Reply Br. 23). The City disputes this characterization, observing that "[a] 'modest bikini' certainly does
not expose half of the lower female breast and two thirds of the buttocks." (Appellee's Initial Br. 52-53.) Regardless of
whether the term "modest" accurately describes Ordinance 03-375's precise requirements, which are quoted above, see
supra note 12, the City of Daytona Beach could impose those requirements within 500 feet of establishments that serve
alcohol.

End of Document
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459 F.3d546
United States Court of Appeals,
Fifth Circuit.
FANTASY RANCH INC., doing business as
Fantasy Ranch, Plaintiff-Appellant,
Cowtown Exposition, Inc., doing business as
X.T.C. Tan; Tazz Man Inc., doing business as
Hardbody's of Arlington, Texas, doing business as
Peep-N-Tom's; Harry Freeman, doing business
as Flash Dancer,
Intervenor-Plaintiffs-Appellants,

v.

5
[ l

plaintiffs due-process challenge to the pre-amendment
ordinance was moot; and
[61

plaintiffs
due-process
challenge
post-amendment ordinance was moot.

to

the

Affirmed.

West Headnotes (18)

CIIT OF ARLINGTON, TEXAS, Theron Bowman,
Chief of Police, Defendants-Appellees.
[I]

No. 04-11337.

I

Aug. 2, 2006.

Synopsis
Background: Sexually oriented businesses (SOBs)
brought action against city and its police chief,
challenging several provisions of city's sexually oriented
business ordinance as an unconstitutional restriction of
their expressive liberties. The parties filed cross-motions
for summary judgment. The United States District Court
for the Northern District of Texas, Jerry L. Buchmeyer, J.,
2004 WL 1779014, granted defendants' motion and
denied plaintiffs' motion. Plaintiffs appealed.

Federal Courts
~Summary judgment

Court of Appeals reviews the district court's
grant of summary judgment de nova, applying
the same legal standard as the district court.
Cases that cite this headnote

[21

Constitutional Law
dancing in general

~Nude

While nonobscene nude dancing is protected by
the First Amendment, even if only marginally
so, the government can regulate such activity.
U.S.C.A. Const.Amend. I.

Holdings: The Court of Appeals, Garwood, Circuit
Judge, held that:

3 Cases that cite this headnote

an ordinance regulating SOBs is content-neutral, and
will be subjected to intermediate rather than strict
scrutiny, so long as its predominant concern is for
secondary effects;
[lJ

(31

121

in the case at bar, the ordinance's proximity provisions
targeted secondary effects and so were entitled to
intermediate scrutiny;
131

the ordinance's proximity provlSlons satisfied the
0 'Brien test for content-neutral restrictions on symbolic
speech;

Constitutional Law
dancing in general

~Nude

Nude dancing falls only within the outer ambit
of the First Amendment's protection. U.S.C.A.
Const.Amend. I.
I Cases that cite this headnote

141

the ordinance's license-revocation provision did not
impose an unconstitutional prior restraint on speech;
WESTLAW
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141

content-neutral
restrictions
entitled
to
intermediate scrutiny, where stated purpose of
prov1s10ns was to better enforce city's
previously enacted "no touch" rule at SOBs, that
rule itself targeted the same negative secondary
effects that continued to trouble city, including
prostitution, assault, and drug dealing, and
ordinance attempted to control secondary effects
while leaving the quantity and accessibility of
speech
substantially
intact.
U.S.C.A.
Const.Amend. I .

Constitutional Law
~Public nudity or indecency

Level of scrutiny applicable to government
restrictions on public nudity depends on whether
the government's predominate purpose in
enacting the regulation is related to the
suppression of expression itself; if the
government's interest fa related to the
suppression of content, then that regulation of
symbolic speech is subject to strict scrutiny, but
if the government's predominate purpose is
unrelated to the suppression of expression, such
that the regulation can be justified without
reference to the content of the regulated speech,
then intermediate scrutiny applies. U.S.C.A.
Const.Amend. I.

5 Cases that cite this headnote

171

Constitutional Law
of performers to patrons
Public Amusement and Entertainment
Q=Sexually Oriented Entertainment
Public Amusement and Entertainment
Dancing and other performances

~Proximity

5 Cases that cite this headnote

151

Proximity provisions of city's sexually oriented
business (SOB) ordinance satisfied the 0 'Brien
test for content-neutral restrictions on symbolic
speech; ordinance was aimed at protecting the
health and safety of citizens and so fell within
city's police powers, city expert's report,
studies, and findings concerning ineffectiveness
of city's prior "no touch" ordinance
demonstrated connection between dancer-patron
touching and unsavory secondary effects, city's
substantial, independent interest in enacting
ordinance was in targeting negative secondary
effects and was unrelated to the suppression of
free expression, ordinance's six-foot buffer
zone, 18-inch stage height, and six-foot tipping
requirements were no greater than were essential
to furtherance of city's interest, and provisions'
effect on overall expression was de minimis, as
city only muted that expression that occurred
when six-foot line was crossed while leaving the
erotic message largely intact. U.S.C.A.
Const.Amend. I .

Constitutional Law
'ii-"Content neutraiity

Ordinance
regulating
sexually
oriented
businesses is "content-neutral," and will be
subjected to intermediate rather than strict
scrutiny, so long as its predominant concern is
for secondary effects. U.S.C.A. Const.Amend. 1.
6 Cases that cite this headnote

Constitutional Law
<FPerformers in general
Constitutional Law
Proximity of performers to patrons
Public Amusement and Entertainment
Q=Sexually Oriented Entertainment
Public Amusement and Entertainment
~Dancing and other performances

Proximity provisions of city's sexually oriented
business (SOB) ordinance, including buffer
zone, stage height, and tipping requirements,
were predominantly targeted to the prevention
of secondary effects, not to the suppression of
symbolic
expression,
and
so
were
WES TL AW
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~Public

,~Narrow tailoring requirement; relationship to
governmental interest

nudity or indecency

Under the Supreme Court's O'Brien test, a
public nudity ordinance that incidentally impacts
protected expression should be upheld if: (I) it
is within the constitutional power of the
government, (2) it furthers an important or
substantial government interest, (3) the
governmental interest is unrelated to the
suppression of free expression, and (4) the
incidental restriction on First Amendment
freedoms is no greater than is essential to the
of that
interest.
U.S.C.A.
furtherance
Const.Amend. 1.

To satisfy the second prong of the 0 'Brien test
for content-neutral restrictions on symbolic
speech, which requires a regulation to further an
important or substantial governmental interest, a
municipality's evidence must fairly support the
municipality's
rationale.
U.S.C.A.
Const.Amend. I.
2 Cases that cite this headnote

3 Cases that cite this headnote
fl2J

Constitutional Law
Regulations or Restrictions

~Content-Neutral

[9]

If party
challenging
a municipality's
content-neutral restrictions on symbolic speech
fails to cast direct doubt on municipality's
rationale, either by demonstrating that the
municipality's evidence does not support its
rationale or by furnishing evidence that disputes
the municipality's factual findings, the
municipality meets the evidentiary standards set
forth in Renton, but if the party succeeds in
casting doubt on the municipality's rationale in
either manner, the burden shifts back to the
municipality to supplement the record with
evidence renewing support for a theory that
justifies its ordinance. U.S.C.A. Const.Amend.
I.

Municipal Corporations
~Public safety and welfare
Municipal Corporations
~Public health

Ordinances aimed at protecting the health and
safety of citizens are squarely within a city's
police powers.
Cases that cite this headnote

f!OJ

Constitutional Law
tailoring requirement; relationship to
governmental interest

~Narrow

Pursuant to the Renton evidentiary standard, a
municipality may rely on any evidence that is
reasonably believed to be relevant for
demonstrating a connection between speech and
a substantial, independent government interest,
as required under the second prong of the
0 'Brien test for content-neutral restrictions on
symbolic speech. U.S.C.A. Const.Amend. I.
2 Cases that cite this headnote

1111

Constitutional Law
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Cases that cite this headnote

[13]

Constitutional Law
Narrow tailoring requirement; relationship to
governmental interest

Under the second prong of the 0 'Brien test for
content-neutral restrictions on symbolic speech,
which requires a regulation or statute to further
an important or substantial governmental
interest, court's appropriate focus is not an
empirical inquiry into the actual intent of the
enacting legislature but, rather, the existence or
not of a current governmental interest in the
service of which the challenged application of
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the statute may be constitutional. U.S.C.A.
Const.Amend. 1.
2 Cases that cite this headnote

J14J

[161

Statutory changes that discontinue a challenged
practice are usually enough to render a case
moot, even if the Jegislatiire possesses the power
to reenact the statute after the lawsuit is
dismissed.

Constitutional Law
and permits in general
Constitutional Law
<FSecondary effects
Public Amusement and Entertainment
FSexually Oriented Enlertainment

~Licenses

License-revocation provision of city's sexually
oriented business (SOB) ordinance did not
impose an unconstitutional prior restraint on
speech; SOB was not prohibited from obtaining
another license, for another location, during the
pendency of any license suspension or
revocation, the revocation was not related to an
advance determination that the contents of
SOB's speech would be prohibited, but to the
adverse secondary effects generated by SOB at
its particuiar extant location, and any burden on
SOB's expressive liberties was justified, as
ordinance contained all three applicable
safeguards, providing for a stay of suspension
pending the appeals process and a hearing
before an administrative law judge with an
appeal to a Texas district court, as well as
placing the burden ofproofon the city. U.S.C.A.
Const.Amend. l.
Cases that cite this headnote

(151

Federal Courts
<li=Change in law

2 Cases that cite this headnote

Jl7J

Constitutional Law
<li=Mootness

Sexually
oriented
business's
(SOB's)
due-process challenge to city's pre-amendment
SOB ordinance was moot where city's amended
ordinance addressed all the issues raised by
SOB's pre-amendment complaint, leaving SOB
only with the claim that city council might one
day amend the ordinance to reenact the
offending provisions.
Cases that cite this headnote

JISJ

Constitutional Law
1 ~Mootness

Court may conclude that voluntary cessation has
rendered a case moot if the party urging
mootness demonstrates that there is no
reasonable expectation that the alleged violation
will recur, and that interim relief or events have
completely and irrevocably eradicated the
effects of the alleged violation.

Sexually
oriented
business's
(SO B's)
due-process challenge to city's post-amendment
SOB ordinance, specifically, its provision for
revoking an SOB license after four suspensions,
was moot where, although SOB already had one
pre-amendment suspension in its name, city
promised in open court to neither enforce that
three-day suspension imposed under the
pre-amendment scheme, nor apply it toward the
four total that were necessary to revoke an SOB
license, and SOB's counsel agreed that this
satisfied its concerns.

Cases that cite this headnote

Cases that cite this headnote

Federal Courts
cessation of challenged conduct

'~Vo luntary
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Attorneys and Law Firms
*549 Arthur F. Selander (argued), Quilling, Selander,
Cummiskey & Lownds, Dallas, TX, for Cowtown
Exposition, Inc. and Tazz Man Inc.

Thomas Phillip Brandt (argued), Robert Harris Fugate,
Stephen Douglas Henninger, Joshua Alan Skinner,
Fanning, Harper & Martinson, Dallas, TX, for
Defendants-Appellees.
Paul J. Cambria, Jr., Roger W. Wilcox, Jr. (argued),
Lipsitz, Green, Fahringer, Roll, Salisbury & Cambria,
Buffalo, NY, for Fantasy Ranch, Inc. and Harry Freeman.
Appeals ·from the United States District Court for the
Northern District of Texas.
Before GAR WOOD, BENA VIDES and OWEN, Circuit
Judges.
Opinion

GARWOOD, Circuit Judge:
Appellants challenge the City of Arlington's recently
enacted Sexually Oriented Business Ordinance as an
unconstitutional restriction of their expressive liberties.
We affirm the trial court's judgment sustaining the
ordinance.

FACTS AND PROCEEDINGS BELOW

A. Plaintiff-appellant Fantasy Ranch, Inc. ("Fantasy
Ranch"), and intervenor plaintiffs-appellants, Cowtown
Exposition, Inc., Tazz Man Inc., and Harry Freeman, are
sexually oriented businesses ("SOBs") that feature topless
dancing and operate under renewable licenses granted by
defendant-appellee the City of Arlington, Texas ("the
City"). Defendant-appellee Theron Bowman is the City's
Chief of Police; as such, he is charged with enforcing the
ordinances that the Arlington SOBs claim violate the
Constitution. In October 2002, Bowman, acting pursuant
to the City's Sexually Oriented Business Ordinance ("the
SOB Ordinance") as it then-existed, notified Fantasy
Ranch by letter of his intent to suspend its license to
operate as a SOB for three days. According to the letter,
WESTLAW

Fantasy Ranch's license was subject to a temporary
suspension under § 4.05 of the SOB Ordinance, which at
that time required suspension of a SOB's license if "the
[City's] Chief of Police deterrnine[d] that [a SOB]
licensee, operator or an employee ... ha[d] ... on five (5) or
more occasions within any one (1) year period of time,
violated [the City's prohibition on touching between
topless dancers and patrons] and ha[d] been convicted or
placed on deferred adjudication or probation for the
violations." Although Fantasy Ranch requested and
received a hearing on the proposed suspension, its
objections failed, and in December 2002 the Deputy Chief
of Police (before whom the hearing was conducted)
ordered that the three-day license suspension go forward
beginning January 26, 2003. Before the suspension took
effect, Fantasy Ranch filed this lawsuit in the Northern
District of Texas.

B. The City's Sexually Oriented Business Ordinance
Like many cities, Arlington maintains a series of
ordinances that regulate SOBs *550 through a
of
zoning
restrictions,
licensing
combination
requirements, and criminal laws. The appellants' claims
focus on two groups of provisions in the City's current
SOB Ordinance: (I) the "Proximity Provisions," which
consist of(a) a buffer zone and stage height provision, (b)
a floor demarcation provision, and (c) a tipping provision;
and (2) the "Licensing Provisions," which define the
procedure and substance governing suspension and
revocation of a SOB's business license.

I. The Proximity Provisions
First among the Proximity Provisions are buffer zone and
stage height requirements, which prohibit a "licensee,
operator or employee" of a SOB from:
"knowingly allow[ing], in a
Sexually Oriented Business another
to appear in a state of nudity, unless
the person is an employee [of the
SOB] who, while in a state of
nudity, is on a stage (on which no
customer is present) at least
eighteen (18) inches above the
floor, and is: (1) at least six (6) feet
from any customer ... ; or (2)
physically
separated
from
customers by a solid clear
transparent unbreakable glass or
plexiglass wall with no openings
that would permit physical contact
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with customers."
Arlington, Tex., Ordinance 03-044, § 6.03(B) (April 15,
2003). Second is the SOB Ordinance's demarcation
provision, which mandates that a "licensee, operator or
employee [of a SOB] ... prominently and continuously
display a two inches wide glow-in-the-dark line on the
floor of the [SOB] marking a distance of six feet from
each unenclosed stage on which an employee in a state of
nudity may appear." Id. § 6.04(8). Third, the SOB
Ordinance regulates the tipping of nude dancers by
prohibiting customers or patrons from tipping a nude SOB
employee "directly" but permitting tipping of a nude SOB
employee through either "a tip receptacle, located more
than six (6) feet from the nearest point of the performance
stage where [the SOB] employee is in a state of nudity, or
... an employee that is not in a state of nudity, as part of
the customer's bill." Id. § 6.03(C).
The City contends that the Proximity Provisions are
designed to alleviate the negative secondary effects that
flow from violations of its no-touch ordinance, which has
long prohibited touching between nude SOB employees
and SOB customers. According to the City's findings
listed in the ordinance enacting the Proximity Provisions,
the no-touch provision, standing alone, did not effectively
prevent touching between nude SOB employees and their
customers. The City explains that the Proximity
Provisions were intended to address the no-touch
provision's inadequacy by further limiting activities that
allow and often result in a close proximity between nude
SOB employees and their customers. In support of the
Proximity Provisions, the City amassed the following
evidentiary record which included: ( 1) references
respecting the Proximity Provisions to (a) judicial
decisions addressing similar ordinances from other cities
and discussing the adverse secondary effects addressed by
those ordinances, and (b) studies conducted in other
jurisdictions on the adverse secondary effects of SOBs;
(2) reports of numerous no-touch violations at SOBs
within the City; (3) testimony regarding the effectiveness
of stage height requirements in enforcing a no-touch rule;
and (4) a report prepared by the City's expert witness, Dr.
Goldsteen, concluding that the Proximity Provisions
would effectively prevent touching between nude
employees and patrons.

2. The Licensing Provisions
The Licensing Provisions set out the procedural and
substantive scheme governing *551 suspension and
revocation of a SOB's license to do business. See
Arlington, Tex., Sexually Oriented Business Ordinance §
4.01. It is the alleged procedural and substantive
WES TL AW

invalidity of these provisions that originally prompted this
lawsuit. Since initiation of this case, however, the City
has amended the Licensing Provisions significantly.
Because of these amendments, the district court
concluded that all of Fantasy Ranch's challenges to the
previous Licensing Provisions are moot. To review the
district court's judgment on this point, then, requires an
understanding of how the pre-amendment version of the
Licensing Provisions compares with the post-amendment
version.

a. The Pre-amendment Licensing Provisions
Prior to their amendment by the City, and at the time that
Fantasy Ranch originally filed this suit, the Licensing
Provisions required that a SOB's license be temporarily
suspended
"if the [City's] Chief of Police
determine[d] that a licensee(s),
operator(s), or employee(s) of a
licensee ha[d] ... [o]n five (5) or
more occasions within any one (1)
year period of time, violated [the
no-touch] provisions [of the: SOB
Ordinance]
and
ha[ d]
been
convicted or placed on deferred
adjudication or probation for the
violations."
Arlington, Tex., Sexually Oriented Business Ordinance §
4.05(A)(l), amended by Arlington, Tex. Ordinance
03-041, § 4.05(A)(l) (April I, 2003). Following the
fourth such temporary suspension, the pre-amendment
Licensing Provisions required that the City revoke the
SOB's license. Id. § 4.06(A)(l). Once a SOB received
notice that the Chief of Police had determined that its
license was subject to a temporary suspension for five
no-touch violations, the pre-amendment Licensing
Provisions granted the SOB the right to challenge that
notice of suspension either in writing to the City's "Chief
of Police" or by requesting a hearing before the "Chief of
Police"-a term that the Licensing Provisions defined to
include, inter alia, the "Deputy Chief of Police." Id. §
4.07. The pre-amendment Licensing Provisions did not
define the procedural or substantive rules and standards
according to which the Chief of Police (or his deputy) was
to render his decision. If the Chief of Police ordered a
temporary suspension of the SOB's license to proceed,
the pre-amendment Licensing Provisions permitted that
SOB to appeal the suspension to a Texas state court, and
the suspension would not go into effect until after the
conclusion of that appeal. Id. §§ 4.05(A), 4.09.
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b. The Post-amendment Licensing Provisions
On April 1, 2003, after Fantasy Ranch filed this lawsuit to
challenge the constitutionality of the SOB Ordinance's
pre-amendment Licensing Provisions, the City enacted
Ordinance No. 03-041, which significantly amended the
Licensing Provisions to incorporate more substantive and
procedural protections for SOBs. Specifically, under the
post-amendment Licensing Provisions, the Chief of Police
could suspend a SOB's license because of that SOB's
employees having been convicted of five violations
within any one year of the no-touch or Proximity
Provisions only if the SOB had been given notice of the
citations for those violations within three business days
following the issuance of the citation. Arlington, Tex.,
Ordinance 03-041, § 4.05(A)(l ). In addition, the
amended Licensing Provisions created an affirmative
defense for SOBs faced with such a possible license
suspension: "It shall be an affirmative offense [sic] to [a]
suspension [arising out of five violations of the no-touch
or Proximity provisions] if [the SOB] *552 shows by a
preponderance of the evidence that it was powerless to
prevent [the no-touch or Proximity] violation[s]." Id. §
4.05(B). Moreover, the post-amendment Licensing
Provisions more clearly delineate the procedural and
substantive rules governing the Chief of Police's
resolution of a SOB 's challenge to a notice of suspension.
Specifically, the amended Licensing Provisions (1)
provide for an evidentiary hearing before an
administrative law judge (rather than before the Chief of
Police or his deputy) and grant that judge the
responsibility of ruling on procedural and evidentiary
questions that arise during the hearing; and (2) define
what evidence the Chief of Police may consider when
deciding whether to suspend the SOB's license. Id. §§
4.07. Finally, certain aspects of the Licensing Provisions
were unaffected by Ordinance No. 03-041. Namely, the
post-amendment Licensing Provisions continue to permit
an aggrieved SOB to appeal its license suspension to state
court, and the provisions still provide that the license
suspension is stayed pending the outcome of that appeal.
Id. § 4.09. In addition, under the post-amendment
Licensing Provisions, four temporary license suspensions
still result in revocation of a SOB's license on the fifth
violation. Id. § 4.06(A)(l).

C. Procedural History
In January 2003, after Fantasy Ranch's administrative
challenge to the City's proposed suspension of its license
failed, but before the three-day suspension ordered by
Chief Bowman was to go into effect, Fantasy Ranch filed
WESTLAW

suit in the Northern District of Texas seeking declaratory
judgment that the license suspension and revocation
scheme created by the pre-amendment Licensing
Provisions (1) violated the First Amendment by (a)
operating as a prior restraint, and (b) failing to satisfy the
requirements for content-neutral speech-inhibiting
regulations set forth in United States v. 0 'Brien, 391 U.S.
367, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968); and (2)
violated the procedural component of the Due Process
Clause. Two months later, in March 2003, Fantasy Ranch
moved for summary judgment on all of these claims.
On April 1, 2003, before the City responded to Fantasy
Ranch's motion for summary judgment, the City enacted
the first of four amendments to the SOB Ordinance that
directly impact this case. The City first enacted Ordinance
No. 03-041, which, as explained supra, amended the
Licensing Provisions by enhancing the procedural and
substantive protections afforded to SOBs during the
license suspension and revocation process. Based on these
enhanced protections, the City filed its first amended
answer to Fantasy Ranch's original complaint, asserting
that Ordinance No. 03-041 's changes to the Licensing
Provisions rendered all of Fantasy Ranch's claims
challenging the pre-amendment Licensing Provisions
moot. In addition, the City's first amended answer
asserted that it would not ever enforce the temporary
suspension of Fantasy Ranch's license that it had ordered
under the pre-amendment Licensing Provisions.'
On April 15, 2003, just two weeks after enacting
Ordinance No. 03-041, the City again amended its SOB
Ordinance by enacting Ordinance No. 03-044. That
amendment established the above described Proximity
Provisions of which the Arlington SOBs now complain.
Prior to the enactment of the ordinance, the City's *553
SOB Ordinance only (1) prohibited touching between
nude dancers and their customers, and (2) required that
signs be placed at the entrances to SOBs informing
customers of the no-touch rule. Arlington, Tex.,
Ordinance 03-044, §§ 6.03(B)-(C), 6.04(B). As discussed
supra, the City found the additional Proximity Provisions
to be necessary because the existing no-touch and signage
rules did not effectively prevent touching between nude
dancers and patrons. Specifically, the City, in enacting
these additional provisions, expressly found that SOBs
"have not complied with the 'no touch' provisions, [and]
have flagrantly disregarded them and/or encouraged
employees and customers to violate the 'no touch'
provision." Id. § 1.03 ii 29. Moreover, according to these
formal findings of the City, "[c]ompelling signage at the
entrances of [SOBs] has not been effective in halting 'no
touch' violations." Id. § 1.03 ii 31.
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On May 1, 2003, in response to the amendment of the
Licensing Provisions and the addition of the Proximity
Provisions, Fantasy Ranch filed an amended complaint in
which it (1) disputed the City's assertion that all of its
claims attacking the pre-amendment Licensing Provisions
were moot, and (2) asserted new claims challenging the
post-amendment Licensing Provisions, arguing essentially
that those provisions suffer from the same constitutional
infirmities as the pre-amendment Licensing Provisions.
The next month, on June 23, 2003, Fantasy Ranch filed a
supplemental complaint in which it again asserted new
claims, this time challenging the Proximity Provisions,
arguing that those provisions violate the First
Amendment.

August 2004 opinion did not, however, address Fantasy
Ranch's constitutional claims directed at the pre- and
post-amendment versions of the Licensing Provisions;
rather, the district court waited until its final judgment,
which was issued in September 2004, to resolve those
claims. In that judgment, the court held (without further
elaboration) that "[i]n regards to ... Fantasy Ranch's
causes of action attacking the Constitutionality of § 4.05
and § 4.07 [the Licensing Provisions], as set forth in its
pleadings .. ., the claims are moot and ... the statutory
provisions at issue are Constitutional."

With the enactment of the Proximity Provisions, other
SOBs became interested in the litigation and, on June 27,
2003,
the
district
court
granted
intervenor
Plaintiffs- Appellants Tazz Man, Inc., Cowtown
Exposition, Inc., and Harry Freeman leave to intervene.
The intervenor SOBs limited their challenges to the
constitutionality of the Proximity Provisions and,
therefore, are not parties to Fantasy Ranch's due process
and related First Amendment challenges to the Licensing
Provisions.

DISCUSSION

When the dust settled, the district court had before it
constitutional claims challenging the pre- and
post-amendment Licensing Provisions and the Proximity
Provisions.' Fantasy Ranch alone challenged the
pre-amendment Licensing Provisions, arguing (1) that
those provisions (a) effected a prior restraint in violation
of the First Amendment, and (b) prior to Fantasy Ranch's
license being temporarily suspended, failed to provide
Fantasy Ranch with the process it was constitutionally
due; and (2) that its claims were not mooted by either the
City's amendment of the Licensing Provisions or the
City's pledge not to enforce its temporary suspension of
Fantasy Ranch's license. Also alone, Fantasy Ranch
challenged the post-amendment Licensing Provisions,
essentially arguing that those provisions failed for the
same reasons as the pre-amendment Licensing Provisions.
Finally, all of the Arlington SOBs challenged the
Proximity Provisions, arguing that those provisions are
unconstitutional restrictions on symbolic speech.
In February 2004, the Arlington SOBs moved for
summary judgment on all of their claims, and in March
2004 the City cross-moved for summary judgment. Five
months later, in August 2004, the district *554 court
issued a memorandum opinion and order granting
summary judgment to the City, denying the Arlington
SOBs' motion for summary judgment, and holding the
Proximity Provisions constitutional. The district court's
WES TL.AW

I. The Proximity Provisions
We first address the appellants' First ·Amendment
challenge lo the ordinance's Proximity Provisions, and
hold that those provisions satisfy the four-part test set
forth in 0 'Brien for content-neutral restrictions on
symbolic speech.
111

We review the district court's grant of summary
judgment de nova, applying the same iegai siandard as the
district court. Vela v. City of Houston, 276 F.3d 659, 666
(5th Cir.2001). "Summary judgment is appropriate only if
'the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if
any,' when viewed in the light most favorable to the
non-movant, 'show that there is no genuine issue as to
any material fact.' " T!G Ins. Co. v. Sedgwick James of
Washington, 276 F.3d 754, 759 (5th Cir.2002) (quoting
Anderson v. Liberty Lobby Inc., 477 U.S. 242, 106 S.Ct.
2505, 91 L.Ed.2d 202 ( 1986)).
121 13 1 "While

it is now beyond question that nonobscene
nude dancing is protected by the First Amendment, even
if 'only marginally so,' it is also clear that the government
can regulate such activity." LLEH, Inc. v. Wichita County,
Texas, 289 F.3d 358, 365 (5th Cir.2002) (citations
omitted). Indeed, nude dancing falls only "within the
outer ambit of the First Amendment's protection." City of
Erie v. Pap's A.M., 529 U.S. 277, 120 S.Ct. 1382, 1391,
146 L.Ed.2d 265 (2000) (plurality opinion); see also
Barnes v. Glen Theatre, Inc., 501 U.S. 560, 111 S.Ct.
2456, 115 L.Ed.2d 504 (1991) (plurality opinion).

A. Strict or Intermediate Scrutiny
141 We must first determine, then, what ievei of scrutiny
applies, a question that depends on whether the
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government's predominate purpose in enacting the
regulation is related to the suppression of expression
itself. Pap's A.M, 120 S.Ct. at 1391 (plurality opinion). If
the government's interest is indeed related to the
suppression of content, then that regulation of symbolic
speech is subject to strict scrutiny. See Texas v. Johnson,
491 U.S. 397, 109 S.Ct. 2533, 105 L.Ed.2d 342 (1989). If,
however, the government's predominate purpose is
unrelated to the suppression of expression, such that the
regulation can be "justified without reference to the
content of the regulated speech," then intermediate
Clark v. Community for Creative
scrutiny applies.
Non-Violence, 468 U.S. 288, 104 S.Ct. 3065, 3069, 82
L.Ed.2d 221 (1984); see also O'Brien.
The City of Arlington contends that its ordinance is
"content neutral," arguing that it targets only negative
secondary effects of speech, not content. The appellants
counter that the ordinance is "content based,'' arguing that
the ordinance's *555 predominate interest is, in fact, the
suppression of their erotic message, a message which,
they further contend, has never been shown by the City to
produce any negative secondary effects.
151 Courts routinely apply intermediate scrutiny to
government regulation of sexually oriented businesses,
and we again do so today. See Pap's A.M., 120 S.Ct. at
1391 ("government restrictions on public nudity ... should
be evaluated under the framework set forth in 0 'Brien for
content-neutral restrictions on symbolic speech."); see
also N. W. Enterprises Inc. v. City of Houston, 352 F.3d
162, 173 (5th Cir.2003); LLEH v. Wichita County, Tex.,
289 F.3d 358, 364 (5th Cir.2002); Encore Videos, Inc. v.
City of San Antonio, 330 F.3d 288, 291 (5th Cir.2003). In
LLEH v. Wichita County, for example, this court applied
0 'Brien's intermediate scrutiny to a public lewdness
ordinance that was nearly identical to the one at issue
here, reversing the district court's bench-trial judgment in
favor of a sexually oriented business, and holding that a
six-foot buffer requirement, an 18-inch stage height
requirement, and a demarcation requirement were all
constitutional under O'Brien. 3 And, in Pap's A.M , a
divided Supreme Court upheld an ordinance that banned
all public nudity and, as a consequence, required the
City's erstwhile nude dancers to wear pasties and
g-strings during their performances. 120 S.Ct. at 1383
(2000). In deciding to apply 0 'Brien's intermediate
scrutiny, the Court reasoned that the ordinance was "on its
face a general prohibition on public nudity," and noted
that the City of Erie's "asserted interest in combating the
negative secondary effects associated with adult
entertainment establishments ... is unrelated to the
suppression of the erotic message conveyed by nude
dancing." Id. at 1391-92, 1394.
WESTLAW

We acknowledge that in Pap's A.M. the Court was
persuaded of the ordinance's content neutrality by two
related considerations, only one of which is present here.
First, the Court noted that "the ordinance ... is aimed at
combating crime and other negative secondary effects
caused by the presence of adult entertainment
establishments .. . and not at suppressing the erotic
message conveyed by this type of nude dancing," a
consideration which is also present here, since, as we
discuss below, the City of Arlington's ordinance is also
aimed predominately at secondary effects. The second
consideration relied upon in Pap's A.M, however, was
that the City of Erie's ordinance banned "all public
nudity," and that the ordinance was therefore content
neutral because it was facially neutral. Pap's A.M, 120
S.Ct. at 1391 ("The ordinance here ... is on its face a
general prohibition on public nudity .... It does not target
nudity that contains an erotic message."); see also Barnes
v. Glen Theatre, Inc., 501 U.S . 560, 111 S.Ct. 2456, 2461,
115 L.Ed.2d 504 (1991) ("Indiana's public indecency
statute ... predates barroom nude dancing and was enacted
as a general prohibition."). By this second consideration,
facial neutrality, the City of Arlington's ordinance is not
content neutral, because it targets only sexually oriented
businesses.
We understand, of course, that the City of Arlington's
targeted ordinance "might simply reflect the fact that
[Arlington] had recently been having a public nudity
problem not with streakers, sunbathers or hot dog vendors
... but with lap dancers." Pap's A.M., 120 S.Ct. at 1401
(Scalia, J. concurring). Indeed, it would seem mere
pretext ifthe City of Arlington, in the *556 name of facial
neutrality, also required nude-ballet buffer zones, thereby
invoking and eradicating a non-existent public nuisance.
We therefore hold that an ordinance such as the one
before us is content neutral so as long as the ordinances's
predominate concern is for secondary effects, a holding
supported by our sister circuits and a careful reading of a
fractured Court.' The Sixth and Ninth Circuits, for
example, while upholding buffer-zone and stage-height
requirements similar to the one here, have classified such
provisions as content neutral. In Deja Vu, Inc. v.
Nashville, the Sixth Circuit held that a three-foot buffer
zone and an eighteen-inch stage-height requirement were
subject to intermediate scrutiny, explaining that "(w]e
have previously recognized that ordinances aimed at
regulating adult entertainment businesses constitute
content-based regulations, but that 'a distinction may be
drawn between adult [businesses] and other kinds of
[businesses]
without violating the government's
paramount obligation of neutrality' when the government

© 2017 Thomson Reuters No claim to original U.S. Government Works.

9

Fantasy Ranch Inc. v. City of Arlington, Tex., 459 F.3d 546 (2006)

seeks to regulate only the secondary effects of erotic
speech, and not the speech itself.". 274 F.3d 377, 391 (6th
Cir.2001) (citations omitted). Likewise, in Kev, Inc. v.
Kitsap County, the Ninth Circuit held that (I) a ten-foot
buffer zone, (2) a two-foot stage-height requirement, and
(3) a no tipping rule were all subject to intermediate
scrutiny, explaining that "[t]he stated purpose of the
County's ordinance is to alleviate undesirable social
problems that accompany erotic dance studios, not to
curtail the protected expression-namely, the dancing ....
Thus, we conclude that the ordinance is content-neutral
because it is justified without 'reference to the content of
the regulated speech.' " 793 F.2d 1053, 1059 (9th
Cir.1986).
Indeed, Pap's A.M. itself provides support for this
approach. For although the court there emphasized that
"Erie's ordinance is on its face a content-neutral
restriction on conduct," the plurality also remarked,
"Even if the City thought that nude dancing ... constituted
a particularly problematic instance of public nudity, the
regulation is still properly evaluated as a content-neutral
restriction because the interest in combating the
secondary effects associated with those clubs is unrelated
to the suppression of the erotic message conveyed by
nude dancing." Pap's A.M., 120 S.Ct. at 1394. (emphasis
added). And, in a separate concurrence, Justice Scalia,
joined by Justice Thomas, made a similar point, noting
that "even were I to conclude that the City of Erie had
specifically singled out the activity of nude dancing, I still
would not find that this regulation violated the First
Amendment unless I could be persuaded ... that is was the
communicative character of nude dancing that prompted
the ban." Pap's A.M., 120 S.Ct. at 1402 (Scalia, J.
concurring). Finally, while discussing the secondary
effects doctrine in the context of zoning ordinances, *557
Justice Kennedy has explained, "The ordinance may
identify the speech based on content, but only as a
shorthand for identifying the secondary effects .... " City of
Los Angeles v. Alameda Books, Inc .. 535 U.S. 425, 122
S.Ct. 1728, 1742, 152 L.Ed.2d 670 (2002). See also
R.A. V. v. City of St. Paul, SOS U.S. 377, 112 S.Ct. 2538,
2546, 120 L.Ed.2d 305 (1992) (noting that a "valid basis
for according differential treatment to even a
content-defined subclass ofproscribable speech is that the
subclass happens to be associated with ... 'secondary
effects' of the speech, so that the regulation is 'justified
without reference to the content of the ... speech.'").
161

Applying this result to our case, we agree with the
district court's ruling that because the City of Arlington's
SOB ordinance is predominately targeted to the
prevention of secondary effects, not to the suppression of

symbolic expression, it is entitled to intermediate
WESTLAW

scrutiny. The purpose of Ordinance No. 03-044, even as
the appellant sees it,' is to better enforce the City's
previously enacted "no touch" rule, a rule that itself
targeted the very same secondary effects that continue to
trouble the City today-prostitution, assault, drug dealing,
and even the touching itself. The content of the erotic
speech affected by this ordinance (that message which is
allegedly conveyed by dancing nude within six feet of a
person) is, according to the appellant's expert, a message
of "comfort/support, friendliness, trust, inclusion,
immediacy, humanity, play, affection, sensuality,
desirability, randl love." It is easy to imagine a regulation
that might directly target such a message, especially when
it is communicated between strangers for a fee; however,
this particular ordinance's stated purpose is to eradicate
certain negative secondary effects that flow from this
particular form of symbolic speech, 6 particularly the
physical contact between dancer and patron that we have
already held to be unprotected by the First Amendment,
see Hang On, Inc. v.' City of Arlington, 65 F.3d 1248 (5th
Cir.1995), and the crimes which that touching encourages
and facilitates. As the Pap's A.M. plurality explained, "If
States are to be able to regulate secondary effects, then de
minimis intrusions on expression such as those at issue
here cannot be sufficient to render the ordinance content
based." Pap's A.M, 120 S.Ct. at 1394. Here, the ordinance
attempts to control secondary effects while leaving the
"quantity and accessibility of speech substantially intact."
Alameda Books, 122 S.Ct. at 1742. 7
*558 The appellants urge, however, that because the
alleged secondary effects result only from actual physical
contact, not from mere proximity, the City could not
realistically hope to eradicate them by going, literally,
above and beyond the "no-touch" rule and enacting buffer
zone and stage-height requirements.

The appellants' argument is flawed. This stage of the
analysis-whether there is content neutrality-is simply
the wrong place to dispute either the existence of the
secondary effects or the efficacy of the challenged
ordinance. Presently, we are concerned only with the
ordinance's stated purpose; if the government's interest is
unrelated to expression, then intermediate scrutiny
applies. See Pap's A.M., 120 S.Ct. at 1396 ("O'Brien, of
course, required no evidentiary showing at all that the
threatened harm was real."). Application of O'Brien's
intermediate scrutiny, however, gives those challenging
the ordinance an opportunity to convince the court that
the ordinance does not actually further any substantial
government interests, or, relatedly, that no substantial
government interests exist. See N. W Enterprises, 352
F.3d at 176 ("[T]he constitutional standard of revie\}/
depends only upon the City's predominate legislative
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concern, not its pre-enactment proof that the ordinance
would work .... ").

B. Applying 0 'Brien
171 181 Because we conclude that Ordinance No. 03-044 is
content neutral, it is a constitutional restriction on
symbolic speech if it satisfies the four factor test from
0 'Brien. Applying the 0 'Brien standard here, we
conclude that the City of Arlington's ordinance passes the
test. A public nudity ordinance that incidentally impacts
protected expression should be upheld if (1) it is within
the constitutional power of the government; (2) it furthers
an important or substantial government interest; (3) the
governmental interest is unrelated to the suppression of
free expression; and (4) the incidental restriction on first
amendment freedoms is no greater than is essential to the
furtherance of that interest.
191

The first prong of 0 'Brien, which is unchallenged by
appellants, is whether the ordinance is within the
constitutional power of the Arlington City Council. Even
if challenged, this prong would easily be satisfied, since
ordinances aimed at protecting the health and safety of
citizens are squarely within the City's police powers.
Pap's A.M, 120 S.Ct. at 1395. The second prong of
0 'Brien is whether the regulation furthers an important or
substantial government interest. The Court has identified
two distinct questions packaged within this second prong.
See Pap's A.M, 120 S.Ct. at 1397 (describing the two
questions as, first, "whether there is a substantial
government interest ... i.e. whether the threatened harm is
real," and, second, *559 "whether the regulation furthers
that interest"). The appellants challenge the ordinance on
both grounds, arguing first that a question of material fact
exists as to whether "prostitution transactions, narcotics
transactions, and assault result from proximity between
dancer and patron during performances," and second that,
even if these do exist, a question of material fact exists as
to whether Ordinance No. 03-044 will ameliorate the
problem.
ftoJ rn1 1121

Both of these challenges raise questions of
evidence that we evaluate using the standard described in
City of Renton v. Playtime Theatres, Inc., 475 U.S. 41,
I 06 S.Ct. 925, 89 L.Ed.2d 29 (1986), as modified by
Alameda Books. See Pap's A.M., 120 S.Ct. at 1395
("[T]he evidentiary standard described in Renton controls
here .... "); Alameda Books, Inc., 535 U.S. 425, 122 S.Ct.
1728, 1733, 152 L.Ed.2d 670 ("We granted certiorari to
clarify the standard for determining whether an ordinance
serves a substantial government interest under Renton.")
(citations omitted). The Renton evidentiary standard, as
reaffirmed in Alameda Books, provides that "a
WESTLAW

municipality may rely on any evidence that is 'reasonably
believed to be relevant' for demonstrating a connection
between speech and a substantial, independent
government interest." Alameda Books, 122 S.Ct. at 1736
(quoting Renton, 106 S.Ct. at 931); see also N. W
Enterprises Inc. v. City of Houston, 352 F.3d 162, 180
(5th Cir.2003). Justice Kennedy's concurrence noted that
"[t]he First Amendment does not require a city, before
enacting such an ordinance, to conduct new studies or
produce evidence independent of that already generated
by other cities .... " Alameda Books, 122 S.Ct. at 1743
(quoting Renton, 106 S.Ct. at 931). 8 However, the
plurality cautioned that the government cannot rely on
"shoddy data or reasoning," explaining that:
"the municipality's evidence must fairly support the
municipality's rationale .... If plaintiffs fail to cast direct
doubt on this rationale, either by demonstrating that the
municipality's evidence does not support its rationale
or by furnishing evidence that disputes the
municipality's factual findings, the municipality meets
the standards set forth in Renton. If plaintiffs succeed in
casting doubt on a municipality's rationale in either
manner, the burden shifts back to the municipality to
supplement the record with evidence renewing support
for a theory that justifies its ordinance."
Alameda Books, 122 S.Ct. at 1736 (plurality opinion)
(citing Pap's A.M, 120 S.Ct. at 1395-96); see also
Alameda Books, 122 S.Ct. at 1742--44 (Kennedy, J.,
concurring).
The City of Arlington's summary-judgment evidence
fairly supports its rationale by demonstrating a connection
between speech and a substantial, independent
government interest. The record before us includes a
report by the City's expert, Dr. Joel B. Goldsteen; several
studies, conducted both within the City of Arlington and
in other communities; as well as data cited in numerous
courts opinions, all of which demonstrate a connection
between dancer-patron touching and unsavory secondary
effects. Also in the record are findings that the City's
prior "no touch" ordinance had been consistently flouted
and that attempts to enforce it had been costly and not
adequately effective.
Faced with the "no touch" ordinance's failure to achieve
its purpose, the City enacted the current version of the
Ordinance, *560 including proximity provisions,
demarcation requirements, and a no tipping rule, which
the City believes are necessary to insure compliance with
the "no touch" rule and to thereby eliminate the secondary
effects that it targets. The City supports this belief with a
Los Angeles Police Department study of criminal acts that
are associated with close proximity between dancer and
patron. Indeed, the appellants' own expert, Dr. Hanna,
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admits the very fact upon which the City's inference rests,
noting that "[ c]loseness and interaction between a
performer and an individual patron permit the dancer to
show special interest in the patron .... This occurs through
eye contact, pupil dilation and ... incidental touch .... "
(emphasis added).
The appellants respond, however, that the ordinance's
pre-enactment record contains no empirical support for
the City's alleged link between proximity and the targeted
secondary effects. They point to their deposition of the
City's expert, Dr. Goldsteen, who conceded that,
pre-enactment, he was unaware of "any empirical studies
which gauge the level of secondary effects which occur
inside a gentlemen's club which is correlated to the
distance between dancer and patron," and that he had not
read "any report ... of that nature prior to [his] report to
the city council...." Further, appellants note that their own
expert, Bruce McLaughlin, concluded that "[n]othing in
Goldsteen's report or in the materials which he could
have examined establishes a correlation between
dancer-patron proximity, let alone a causal relationship
between such proximity, and adverse secondary effects."
Echoing lht: appt:llanl 's cunct:rn fur pre-enaetment
justification, McLaughlin concluded, "The Arlington City
Council had before it nothing whatsoever with respect to
proximity of dancers and patrons other than Goldsteen's
conjecture and speculation."
[IJJ
The appellant's focus on the City Council's
pre-enactment rationale is misplaced, since "[o]ur
appropriate focus is not an empirical enquiry into the
actual intent of the enacting legislature, but rather the
existence or not of a current governmental interest in the
service of which the challenged application of the statute
may be constitutional." LLEH, 289 F.3d at 368 (emphasis
added) (quoting Barnes v. Glen Theatre, Inc., 501 U.S.
560, 111 S.Ct. 2456, 2469, 115 L.Ed.2d 504 (1991)
(Souter, J., concurring)); see also N. W Enterprises, 352
F.3d at 175 ("[T]he City need not demonstrate that the
City Council actually relied upon evidence of negative
secondary effects.... A local government can justify a
challenged ordinance based both on evidence developed
prior to the ordinance's enactment and that adduced at
trial.").

The appellants further argue, in the alternative, that the
post-enactment rationale offered by the City is "shoddy,"
and contend that even if the City has met its burden of
demonstrating a rationale for regulating proximity,
they've cast sufficient doubt upon that rationale, as
described in Alameda Books, to shift the burden back to
the City to supplement the record and thereby preclude
summary judgment. See, e.g., Peek-A-Boo lounge v.
WESn AW

Manatee County, 337 F.3d 1251, 1270-71 (11th
Cir.2003) (reversing a summary judgment in favor of the
County because the Peek-A-Boo Lounge had
"successfully cast doubt on the County's rationale by
placing into the record substantial and unanswered factual
challenges."). In support of this claim, the appellants
point to an affidavit by their expert, Joe Morris, who, after
collecting data from open records requests to the
Arlington police department and the municipal court,
rcpmtcd that there were no arrests, citations, or police
calls for prostitution, solicitation, assault, or narcotics at
any of the City of *561 Arlington's adult cabarets from
July 1, 2002 through July 1, 2003.
We find this evidence, even when viewed in a light most
favorable to the plaintiff, plainly insufficient to preclude
summary judgment. Indeed, "[a]lthough this evidence
shows that [the City] might have reached a different and
equally reasonable conclusion regarding the relationship
between adverse secondary effects and sexually oriented
businesses, it is not sufficient to vitiate the result reached
in the [City's] legislative process." G.M Enterprises, Inc.
v. Town of St. Joseph, 350 F.3d 631, 639 (7th Cir.2003)
(affirming summary judgment in favor of the Town's
five-foot
buffer
and
eighteen-inch stage-height
requirement despite meaningful countervailing evidence
presented by the plaintiffs). At best, Joe Morris's report
suggests that no arrests at strip clubs had occurred for
prostitution, drugs, or assault, a fact that is likely of little
comfort to the City of Arlington, which passed this
ordinance at least in part because dancer-patron proximity
in a dimly-lit room made such crimes difficult to police.
Ultimately, we are not empowered by Alameda to
second-guess the empirical assessments of a legislative
body, nor are we expected to submit such assessments to
a jury for re-weighing; instead, the relevant "material
fact" that must be placed at issue is whether the ordinance
is supported by evidence that can be "reasonably believed
to be relevant to the problem." See Renton, 106 S.Ct. at
931 (emphasis added); see also N. W Enterprises, 352
F.3d at 180; Alameda Books, 122 S.Ct. at 1743 (Kennedy,
J., concurring) ("[T]he Los Angeles City Council knows
the streets of Los Angeles better than we do."). Because
no such issue of material fact exists, we hold that
Ordinance No. 03-044 satisfies the second prong of
O'Brien.
The Ordinance also satisfies the third prong of 0 'Brien
because, as discussed supra, the City's interest is
unrelated to the suppression of free expression. See Pap's
A.M., 120 S.Ct. at 1397.
The fourth and final prong of 0 'Brien is also satisfied
here, since the restriction on expressive conduct 1s no
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greater than is essential to the furtherance of the City's
interest. In reaching this conclusion, we are largely bound
by (and in any event agree with) our prior opinion in
LLEH, in which we held that an ordinance with identical
buffer-zone, stage-height, and demarcation requirements
satisfied 0 'Brien's fourth prong. The LLEH court
explained that "such regulations are not invalid simply
because there is some imaginable alternative that might be
less burdensome on speech" so long as the "regulation
promotes a substantial government interest that would be
achieved less effectively absent the regulation." LLEH,
289 F.3d at 367 (quoting United States v. Albertini, 472
U.S. 675, 105 S.Ct. 2897, 2906, 86 L.Ed.2d 536 (1985))
(emphasis omitted). The only relevant difference between
this ordinance and the one at issue in LLEH is that the
Arlington ordinance also contains a six-foot tipping
restriction. This restriction also satisfies prong four,
however, because it "is simply a manifestation of the
buffer provision; it furthers the same substantial
interests .... [I]t imposes no further restriction on speech."
LLEH, 289 F.3d at 368-69 (discussing the demarcation
requirement).
Appellants respond, first, that LLEH 's narrow-tailoring
standard was overruled by Justice Kennedy's concurrence
in Alameda Books, and, second, that under either standard
the ordinance is unconstitutional, since it completely bans
a unique form of expression, proximate nude dancing.
*562 We disagree with the appellants' contention that
LLEH is no longer good law. The question of narrow
tailoring was not before the Court in Alameda Books;
rather, the Court "granted certiorari to clarify the standard
for determining whether an ordinance serves a substantial
government interest under Renton." Alameda Books, 122
S.Ct. at 1733 (citations omitted). That question is relevant
only to issues discussed above respecting O'Brien prongs
two and three.
But even if Justice Kennedy's concurrence has tightened
the narrow tailoring standard of Renton, 9 it is not clear
that this purportedly new standard, which was formulated
for zoning cases, would apply here, in a symbolic-speech
case. Indeed, only two years before Alameda Books, in a
symbolic-speech case, a plurality that included Justice
Kennedy applied the very same "loose" narrow-tailoring
requirement that we do today, holding "[t]he fourth
O'Brien factor [is] that the restriction is no greater than is
essential to the furtherance of the government interest,"
and concluding "since this is a content-neutral restriction,
least restrictive means analysis is not required." Pap's
A.M., 120 S.Ct. at 1386, 1397. In any event, the ordinance
before us satisfies even the more strict standard proposed
by appellants.
WESTL.AW

Thus we also disagree with the appellants' second
argument, presented through their expert witness, Dr.
Hanna, that the ordinance enacts a complete ban on
proximate nude dancing. 10 The Supreme Court rejected a
very similar argument when it was made by the dissenters
in Pap's A.M, who argued that a pasties and G-string
requirement completely silenced the erotic message
associated with fully nude dancing. The plurality
responded, "[S]imply to define what is being banned as
the 'message' is to assume the conclusion .... Any effect
on the overall expression is de minim is." Pap's A.M, 120
S.Ct. at 1393. Moreover, in Colacurcio, the Ninth Circuit
rejected an identical argument, made through the very
same Dr. Hanna, while holding that a ten-foot buffer
zone, a two-foot stage-height requirement, and a tipping
ban were all sufficiently narrow-tailored. Colacurcio v.
City of Kent, 163 F.3d 545, 555- 57 (9th Cir. l 998), cert.
denied, 529 U.S. 1053, 120 S.Ct. 1553, 146 L.Ed.2d 459
(2000).
Here too we hold that the effect on the overall expression
is de minimis, as the City of Arlington has muted only that
portion of the expression that occurs when the six-foot
line is crossed, while leaving the erotic message largely
intact. Indeed, in Barnes, all nine members of the
Supreme Court agreed that a buffer zone would meet
narrow tailoring requirements. Writing for the dissent,
Justice White argued that the ordinance at issue, which
banned all public nudity, was "not narrowly drawn."
Barnes v. Glen Theatre, Inc., 501 U.S. 560, 111 S.Ct.
2456, 2475, 115 L.Ed.2d 504 (1991). The dissenters
continued, "If the State is genuinely concerned with
prostitution and associated evils .. . it can adopt
restrictions that do not *563 interfere with the
of
nonobscene
nude
dancing
expressiveness
performances. For instance, the State could perhaps
require that, while performing, nude performers remain at
all times a certain minimum distance from spectators .... "
Id. (emphasis added). Accordingly, we hold that the
proximity provisions of the challenged ordinances satisfy
all four prongs of 0 'Brien, and thus are a constitutional
regulation of symbolic speech.

IL Prior Restraint
4
Fantasy Ranch also contends that the ordinance's
license-revocation provision is incompatible with the First
Amendment because it imposes a prior restraint on
symbolic speech. In Universal Amusement Co., Inc. v.
Vance, this court held that a Texas nuisance statute, which
authorized the one-year revocation of an adult theater's
license on the basis of a prior finding of obscenity,
constituted an impermissible prior restraint, "since the
P I
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state would be enjoin[ing] the future operation of [a
business] which disseminates presumptively First
Amendment protected materials solely on the basis of the
nature of the materials which were sold ... in the past."
587 F.2d 159, 166 (5th Cir.1978) (en bane) (internal
quotations omitted). 11
The license revocation provision in this case differs from
a prior restraint in two respects. "First, the [revocation]
•vould impose no restraint at all on the dissemination of
particular materials, since respondents are free to carry on
their ... business at another location, even if such locations
are difficult to find," and, "second, the closure order
sought would not be imposed on the basis of an advance
determination that the distribution of particular materials
is prohibited-indeed, the imposition of the closure order
has nothing to do with any expressive conduct at all."
Arcara v. Cloud Books, Inc., 478 U.S. 697, 106 S.Ct.
3172, 3177 n. 2, 92 L.Ed.2d 568 ( 1986);
Unlike the provision in Vance, which prohibited the
showing of any film for one year, Fantasy Ranch is not
prohibited from obtaining another SOB license (for
another location) during the pendency of any license
suspension or revocation. This is because Fantasy
Ranch's license revocation would have been related. not
to an advance determination that the content of its speech
would be prohibited, but to the adverse secondary effects
generated by Fantasy Ranch at its particular extant
location.
To the extent that the license revocation provision does
burden Fantasy Ranch's expressive liberties, we find that
burden justified. In Freedman v. Maryland, 380 U.S. 51,
85 S.Ct. 734, 13 L.Ed.2d 649 (1965), the Supreme Court
established three procedural safeguards to protect against
the suppression of constitutionally protected speech by a
censorship board. "First, any restraint before judicial
review occurs can be imposed only for a specified brief
period during which the status quo must be maintained;
second, prompt judicial review of that decision must be
available; and third, the censor must bear the burden of
going to court to suppress the speech and must bear the
burden of proof in court." N. W Enterprises, 352 F.3d at
193-94 (citing Freedman, 85 S.Ct. at 739).
The Arlington Ordinance contains all three safeguards,
first, providing for a stay of suspension pending the
appeals process, §§ 4.07(B)(3), 4.09; second, providing a
hearing before an administrative law judge *564 with an
appeal to a Texas district court, §§ 4.07(B)(5), 4.09; and
third, placing the burden of proof on the City, § 4.07(A).
In fact, by this last provision, the Cit'; has provided for
more procedural protection than our case law requires.
WEST LAW

Indeed, in N. W Enterprises we held that the burden of
proof need not be placed upon the City in cases where the
licensing involved "the ministerial, nondiscretionary act
of reviewing the general qualifications of license
applicants" and not the "presumptively invalid direct
censorship of expressive material." 352 F.3d at 194
(citing FW/PBS, Inc. v. City of Dallas, 493 U.S. 215, 110
S.Ct. 596, 107 L.Ed.2d 603 (1990) (plurality opinion));
see also Encore Videos, Inc. v. City of San Antonio, 3 l 0
f.3d 812, 823 (5th Cir.2002); TK's Video, Inc. v. Denton
County, Texas, 24 F.3d 705 at 707, 708 (5th Cir.1994);
MacDonald v. City a_{ Chicago, 243 F.3d 1021, 1035-36
(7th Cir.2001 ). The presumption of censorship does not
apply here because the City of Arlington's revocation
procedures do not require it to pass judgment on the
content of an SOB's speech; rather, the procedures
enumerate non-speech related criminal violations on
which a license revocation or suspension must be
predicated. Arlington, Tex., Ordinance _03-044, § 4.06.
Moreover, these enumerated violations are " 'plainly
correlated with the side effects that can attend [adult]
businesses, the regulation of which was the legislative
objective ... [E]nds and means are substantially related [,]
... assur[ing] a level of scrutiny appropriate to the
protected character of the activities and sluiclingJ
regulation away from content, training it on business
offal.' "N. W Enterprises, 352 F.3d at 196 (quoting TK's
Viden, 24 F3d at 710). Accordingly, we hold that the
Ordinance's license revocation provision does not impose
an unconstitutional prior restraint on speech.

III. Due Process
1151
Fantasy Ranch appeals the district court's dismissal as
moot of its due process claims against the City's
pre-amendment ordinance. A court may conclude that
voluntary cessation has rendered a case moot if the party
urging mootness demonstrates that "there is no reasonable
expectation ... that the alleged violation will recur," and
that "interim relief or events have completely and
irrevocably eradicated the effects of the alleged
violation." County of Los Angeles v. Davis, 440 U.S. 625,
99S.Ct.1379, 1383,59L.Ed.2d642(1979).
6

17

11 1 1 1 The City's amended ordinance addresses all the

issues raised by Fantasy Ranch's pre-amendment
complaint, leaving Fantasy Ranch only with the claim that
the Arlington City Council might one day amend the
ordinance to reenact the offending provisions. As the
Fourth Circuit has noted, however, "statutory changes that
discontinue a challenged practice are 'usual!y enough to
render a case moot, even if the legislature possesses the
power to reenact the statute after the lawsuit is dismissed.'
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" Valero Terrestrial Corp. v. Paige, 211 F.3d 112, 116
(4th Cir.2000) (quoting Native Village of Noatak v.
Blatcleford, 38 F.3d 1505, 1510 (9th Cir.1994)); see also
National Black Police Ass 'n v. District of Columbia, 108
F.3d 346, 349 (D.C.Cir.1997) ("the mere power to reenact
a challenged law is not a sufficient basis on which a court
can conclude that a reasonable expectation of recurrence
exists"). We hold, therefore, that Fantasy Ranch's
challenge to the pre-amendment ordinance is moot.

scheme, nor apply it toward the four total that are
necessary to revoke an SOB license, and Fantasy Ranch's
counsel agreed that this satisfied its concerns in that
particular respect. We accordingly also hold that this
due-process challenge to the post-amendment ordinance is
likewise moot. To the extent that Fantasy Ranch makes
other due process challenges to the post-amendment
ordinance we reject them, essentially for the reasons
stated in part II above. 12

1181

The judgment of the district court is accordingly

Fantasy Ranch also challenges the post-amendment
ordinance, specifically, its provision for revoking an SOB
license after four suspensions, because that revocation
provision does not expressly exclude *565 from its
four-suspension limit any suspensions that were imposed
under the pre-amendment ordinance. Indeed, Fantasy
Ranch notes that it already has one (and only one) such
pre-amendment suspension in its name. However, in open
court, the City has promised to neither enforce that
three-day suspension imposed under the pre-amendment ·

AFFIRMED.

All Citations

459 F.3d 546

Footnotes
During oral argument before this court, the City repeated this promise, and also expressly agreed that it would not only
not try to enforce this suspension but also that it would not ever try to use it as one of the four predicate temporary
suspensions necessary under the ordinance to permanently suspend an SOB's license.
2

Other claims by the Arlington SOBs were also before the district court, but those claims are not relevant to this appeal

3

We acknowledge that in LLEH none of the parties challenged on appeal the O'Brien intermediate scrutiny standard
applied by the district court. Id., 289 F.3d at 366.

4

In City of Los Angeles v. Alameda Books, 535 U.S. 425, 122 S.Ct. 1728, 152 L.Ed.2d 670 (2002), at least five Justices
acknowledged that SOB zoning ordinances were actually content based, yet nevertheless applied intermediate
scrutiny, explaining, in Justice Kennedy's concurrence, that "the ordinance is not so suspect that we must employ the
usual rigorous analysis that content-based laws demand in other instances." The reasons given for the ordinance there
being "not so suspect," however, may be unique to zoning regulations. See Alameda Books, 122 S.Ct. at 1740-41
(explaining that zoning regulations merit a presumption of validity since they have historically targeted secondary
effects, not content). Cf G.M. Enterprises, Inc. v. Town of St. Joseph, 350 F.3d 631, 637 (7th Cir.2003) (suggesting
that intermediate scrutiny might apply to similar content-based restrictions on symbolic speech).

5

The appellants argue in their brief to this court that "[t]he predominate concern of Ordinance No. 03-044 was, and
remains today, the conduct-generated adverse effects of touching."

6

See Arlington, Tex., Ordinance 03-044, § 1.02 ("Purpose and Intent It is the purpose of this Chapter to regulate
Sexually Oriented Businesses to promote the health, safety, morals and general welfare of the citizens of the City ....
The provisions of this Chapter have neither the purpose nor effect of imposing a limitation or restriction on the content
of any communicative materials .... "); see also id. § 1.03 ("Findings Based on evidence concerning the adverse
secondary effects of Sexually Oriented Businesses on the community .... ").

7

As proof of the City's content-based motives, appellants draw our attention to the ordinance as originally enacted,
which included a provision allowing City officials to ban particular dance movements. We disagree that such a
provision suffices as to proof of illicit motive of the later enacted ordinance. The provision in question was ultimately
rejected. Moreover, the provision might have been understood as an attempt to enforce the "no-touch" rule through the
elimination of dance movements that might result in incidental contact between dancer and patron. More importantly,
"this [c]ourt will not strike down an otherwise constitutional statute on the basis of an alleged illicit motive." Pap's A.M.,
120 S.Ct. at 1392; see also Barnes, 111 S.Ct. at 2469 ("At least as to the regulation of expressive conduct, 'we decline
to void (a statute essentially on the round that ii is unwise legJslation which the~ islature had the undoubted ower
WESTLAW

© 2017 Thomson Reuters. No claim to original U.S . Government Works.

15

Fantasy Ranch Inc. v. City of Arlington, Tex., 459 F.3d 546 (2006)

to enact and which could be reenacted in its exact form if the same or another legislator made a "wiser" speech about
it.'") (Souter, J., concurring) (quoting O'Brien, 88 S.Ct. at 1683). For example, the O 'Brien court ignored the following
legislative history which, if credited, may have called into question the relevant statute's content neutrality: "The
[Senate] committee has taken notice of the defiant destruction and mutilation of draft cards by dissident persons who
disapprove of national policy. If allowed to continue unchecked this contumacious conduct represents a potential threat
to the exercise of the power to raise and support armies." O 'Brien, 88 S.Ct. at 1673, 1684 (1968) (appendix) .
8

In Pap 's A.M., the Court held that a municipality's own findings and "reasonable belief that the experience of other
jurisdictions is relevant to the problem it is addressing" were a sufficient evidentiary basis. 120 S.Ct. at 1395.

9

The appellants refer to the following language from Justice Kennedy's concurrence : "[A] city must advance some basis
to show that its regulation has the purpose and effect of suppressing secondary effects, while leaving the quantity and
accessibility of speech substantially intact. ... [A] city may not attack secondary effects indirectly by attacking speech ."
Alameda Books, 122 S.Ct. at 1742.

10

Dr. Hanna's "proximate nude dancing" theor1 could presumably not validly preclude a touching ban, as such bans
having been universally upheld, but would (in appellants' view) preclude any distance restriction, so that nude dancers
could not constitutionally be forbidden from coming within even an inch (or less) from patrons so long as they did not
actually touch them.

11

See also, e.g., Entertainment Concepts, Inc. Ill v. Maciejewski, 631 F.2d 497 , 506 (7th Cir.1980).

12

We also note that Fantasy Ranch has identified nothing in the ordinance that deprives them of notice or a hearing,
although they allege, incorrectly, that the ordinance provides no notice to the club when a dancer has been cited for a
violation. In fact, the ordinance provides that "[t]he City shall send to a Sexually Oriented Business written notice of
each citation issued to an operator or employee of the business .... The notice will be sent within three (3) business
days of the issuance of the citation .... " Arlington, Tex., Ordinance 03--044, § 7.02. Moreover, contrary to Fantasy
Ranch's claim, the ordinance provides an adequate tribunal , consisting of a hearing before an administrative law judge
and an appeal before a Texas district court. Arlington, Tex., Ordinance 03-044, §§ 4.07, 4.09. See also part B2b above
(The Post-Amendment Licensing Provisions).

.

End of Document
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power of the government; (2) it furthers an
important or substantial governmental interest;
(3) the governmental interest is unrelated to the
suppression of free speech; and (4) the
incidental
restriction
on
alleged
First
Amendment freedoms is no greater than is
essential to the furtherance of that interest.
U.S.C.A. Const.Amend. I.
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Distinguished by Joelner v. Village of Washington Park, Ill., 7th
Cir.(Ill.), November 19, 2007
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BEN'S BAR, INC., Plaintiff-Appellant,

v.

8 Cases that cite this headnote

VILLAGE OF SOMERSET, Defendant-Appellee.
No. 01-4351.

I
Argued May 30, 2002.

121

I

Constitutional Law
Oriented Businesses; Adult
Businesses or Entertainment

~Sexually

Decided Jan. 17, 2003.

A time, place, and manner regulation of adult
entertainment will be upheld under the First
Amendment if it is designed to serve a
substantial government interest and reasonable
alternative avenues of communication remain
available; additionally, a time, place, and
manner regulation must be justified without
reference to the content of the regulated speech
and narrowly tailored to serve the government's
interest. U.S.C.A. Const.Amend. I.

Tavern and two of its nude dancers brought § 1983 action
against city, seeking declaratory and injunctive relief
against enforcement of ordinance that prohibited sale use
or consumption of alcohol on premises of "Sex'uall;
Oriented Businesses," alleging violation of their right to
freedom of expression under First and Fourteenth
Amendments. The United States District Court for the
Western District of Wisconsin, Barbara B. Crabb, Chief
Judge, granted judgment for city. Plaintiffs appealed. The
Court of Appeals, Manion, Circuit Judge, held that
municipal ordinance was reasonable attempt to reduce or
eliminate undesirable "secondary effects" associated with
barroom adult entertainment.

l 5 Cases that cite this headnote

Affirmed.
131

West Headnotes (12)
111

Constitutional Law
Sexually Oriented Businesses; Adult
Businesses or Entertainment
Constitutional Law
~Zoning and land use in general

Constitutional Law
protection of
Constitutional Law
~Exercise of police power; relationship to
governmental interest or public welfare
Constitutional Law
~Narrow tailoring

The analytical frameworks and standards
utilized in evaluating adult entertainment
regulations under the First Amendment, be they
zoning ordinances or public indecency statutes,
are
virtually
indistinguishable.
U.S.C.A.
Const.Amend. l.

A governmental regulation is sufficiently
justified, despite its incidental impact upon
expressive conduct protected by the First
Amendment, if: (1) it is within the constitutional

7 Cases that cite this headnote

~Conduct,
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[4]

33 Cases that cite this headnote

Constitutional Law
against intoxicating liquors in
adult establishments

~Prohibition

A liquor regulation prohibiting the sale or
consumption of alcohol on the premises of adult
entertainment establishments does not violate
the First Amendment if: (1) the state is
regulating pursuant to a legitimate governmental
power; (2) the regulation does not completely
prohibit adult entertainment; (3) the regulation is
aimed not at the suppression of expression, but
rather at combating the negative secondary
effects caused by adult entertainment
establishments; and (4) the regulation is
designed to serve a substantial government
interest, narrowly tailored, and reasonable
alternative avenues of communication remain
available, or, alternatively, the regulation
furthers an important or substantial government
interest and the restriction on expressive conduct
is no greater than is essential in furtherance of
that interest. U.S.C.A. Const.Amend. 1.

[61

Constitutional Law
9=Content neutrality

The level of First Amendment scrutiny a court
uses to determine whether a regulation of adult
entertainment is constitutional depends on the
purpose for which the regulation was adopted; if
the regulation was enacted to restrict certain
viewpoints or modes of expression, it is
presumptively invalid and subject to strict
scrutiny, if, on the other hand, the regulation
was adopted for a purpose umelated to the
suppression of expression, e.g., to regulate
nonexpressive conduct or the time, place, and
manner of expressive conduct, a court must
apply a less demanding intermediate scrutiny.
U.S.C.A. Const.Amend. 1.
8 Cases that cite this headnote

24 Cases that cite this headnote

[7[

[5]

Constitutional Law
9=Prohibition against intoxicating liquors in
adult establishments
Intoxicating Liquors
~Licensing and regulation

Municipal ordinance, that restricted sale or
consumption of alcohol on premises of
businesses that served as venues for adult
entertainment, was reasonable attempt to reduce
or eliminate undesirable "secondary effects"
associated with barroom adult entertainment, in
§ 1983 lawsuit under free speech clause of First
Amendment; regulation of alcohol was within
city's general police powers, regulation did not
have any impact on tavern's ability to offer nude
or semi-nude dancing to its patrons, and liquor
prohibition was no greater than was essential to
further city's substantial interest in combating
secondary effects resulting from combination of
nude and semi-nude dancing and alcohol.
U.S.C.A. Const.Amend. I; 42 U.S.C.A. § 1983.

WESTLA.W

Administrative Law and Procedure
~Construction

Municipal Corporations
and operation
Statutes
~Language and intent, will, purpose, or policy
~Construction

Federal courts evaluating the "predominant
concerns" behind the enactment of a statute,
ordinance, regulation, or the like, may do so by
examining a wide variety of materials including,
but not limited to, the text of the regulation or
ordinance, any preamble or express legislative
findings associated with it, and studies and
information of which legislators were clearly
aware.
4 Cases that cite this headnote

[8]

Constitutional Law
¥-Secondary effects
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Regulations of adult entertainment receive
intermediate
scrutiny
under
the
First
Amendment if they are designed not to suppress
the "content" of erotic expression, but rather to
address the negative secondary effects caused by
such expression. U.S.C.A. Const.Amend. I.

has the purpose and effect of suppressing
secondary effects, while leaving the quantity and
accessibility of speech substantially intact; the
regulation may identify the speech based on
content, but only as a shorthand for identifying
the secondary effects outside, and, furthermore,
a municipality may not assert that it will reduce
secondary effects by reducing speech in the
same proportion. U.S.C.A. Const.Amend. I.

7 Cases that cite this headnote

6 Cases that cite this headnote
9

11

Constitutional Law
or semi-nude dancing

~Nude

Regulations that prohibit nude dancing where
alcohol is served or consumed are independent
of expressive or communicative elements of
conduct, and, therefore, are treated as if they
were
content-neutral
under
the
First
Amendment. U.S.C.A. Const.Amend. I.
4 Cases that cite this headnote

[!OJ

Constitutional Law
Liquors

[12]

Constitutional Law
or semi-nude dancing

~Nude

The First Amendment does not entitle a tavern,
its dancers, or its patrons, to have alcohol
available during a "presentation" of nude or
semi-nude dancing; even though the First
Amendment
does
require
that
such
establishments
be
given
a
reasonable
opportunity to disseminate the speech at issue, a
"reasonable opportunity" does not include a
concern for economic considerations. U.S.C.A.
Const.Amend. I.

~ Intoxicating

6 Cases that cite this headnote
In the context of the First Amendment, whether
an adult entertainment liquor regulation is
treated as a time, place, and manner regulation,
or as a regulation of expressive conduct, a court
is required to ask whether the municipality can
demonstrate a connection between the speech
regulated by the ordinance and the secondary
effects that motivated the adoption of the
ordinance. U.S.C.A. Const.Amend. I.
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Ted Waskowski, Meg Vergeront (argued), Stafford
Rosenbaum, Madison, WI, for Defendant-Appellee.

Attorneys and Law Firms

Before FLAUM, Chief Judge, and WOOD, Jr. and
MANION, Circuit Judges.
[11]

Constitutional Law
Regulations or Restrictions

~Content-Based

In order to justify a content-based time, place,
and manner restriction under the First
Amendment, or a content-based regulation of
expressive conduct, a municipality must
advance some basis to show that its regulation
WESTLAW

Opinion
MANION, Circuit Judge.

Ben's Bar, Inc. operates a tavern in the Village of
Somerset, Wisconsin, that formerly served as a venue for
nude and semi-nude dancing. After the Village enacted an
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ordinance that, in part, prohibited the sale, use, or
consumption of alcohol on the premises of "Sexually
Oriented Businesses," Ben's Bar and two of its dancers
filed suit under 42 U.S.C. § 1983, seeking declaratory and
injunctive relief against the enforcement of the ordinance.
The plaintiffs' complaint alleged, among other things, that
the ordinance's alcohol prohibition violated their right to
freedom of expression under the First and Fourteenth
Amendments to the United States Constitution. Shortly
thereafter, plaintiffs filed a motion for a preliminary
injunction, which the district court denied. The Village
then filed a motion for summary judgment, which the
district court granted. Ben's Bar appeals this decision.
Because we conclude that the record sufficiently supports
the Village's claim that the liquor prohibition is a
reasonable attempt to reduce or eliminate the undesirable
"secondary effects" associated with barroom adult
entertainment, rather than an attempt to regulate the
expressive content of nude dancing, we affirm the district
·
court's judgment.

I.

On vcrooer L,., 2000, ihe v 111age of Somersei, a
municipal corporation located in St. Croix County,
Wisconsin ("Village"), enacted Ordinance A--472,
entitled "Sexually *705 Oriented Business Ordinance"
("Ordinance"), for the purpose of regulating "Sexually
Oriented Businesses and related activities to promote the
health, safety, and general welfare of the citizens of the
Village of Somerset, and to establish reasonable and
uniform regulations to prevent the deleterious location
and concentration of Sexually Oriented Businesses within
the Village of Somerset." The Ordinance regulates hours
of operation, location, distance between patrons and
performers, and other aspects concerning the operations
of Sexually Oriented Businesses.
In the legislative findings section of the Ordinance, the
Village noted that:
Based on evidence concerning the adverse secondary
effects of Sexually Oriented Businesses on the
community in reports made available to the Village
Board, and on the holdings and findings in [numerous
Supreme Court, federal appellate, and state appellate
judicial decisions], as well as studies and summaries of
studies conducted in other cities .. . and findings
reported in the Regulation of Adult Entertainment
Establishments in St. Croix County, Wisconsin; and the
Report of the Attorney GeneraPs Working Group of
Sexually Oriented Businesses ... the Village Board
WESTLAW

finds that:
(a) Crime statistics show that all types of crimes,
especially sex-related crimes, occur with more
frequency in neighborhoods where sexually
oriented businesses are located.
(b) Studies of the relationship between sexually
oriented businesses and neighborhood property
values have found a negative impact on both
residential and commercial property values.
(c) Sexually oriented businesses may contribute to
an increased public health risk through the spread
of sexually tiansmitted diseases.

(d) There is an increase in the potential for
infiltration by organized crime for the purpose of
unlawful conduct.
(e) The consumption of alcoholic beverages on the
premises of a Sexually Oriented Business
exacerbates the deleterious secondary effects of
such businesses on the community.

(Emphasis added.)
On February 2, 2001, two months before the Ordinance's
effective date of April l, 2001, Ben's Bar, Inc. ("Ben's
Bar"), a tavern in the Village featuring nude and
semi-nude barroom dance, 1 and two of its dancers
Shannen Richards and Jamie Sleight, filed a four-coun~
complaint against the Village, pursuant to 42 U.S.C. §
1983 and Wis. Stat. § 806.04 (the State's "Uniform
Declaratory Judgments Act"), in the United States District
Court for the Western District of Wisconsin. The
plaintiffs' complaint alleged that portions of the
Ordinance were unconstitutional and preempted by
Wisconsin law, sought a declaratory judgment resolving
those issues, and requested permanent injunctive relief.
Specifically, the plaintiffs argued that the Ordinance: (I)
violated their right of free expression under the First and
Fourteenth Amendments to the United States Constitution
and Article I, § 3 of the Wisconsin Constitution; 2 (2)
violated their right to *706 equal protection under the
Fourteenth Amendment to the United States Constitution
and Article 1, § 1 of the Wisconsin Constitution;' (3) was
an illegal "policy or custom" of the Village within the
meaning of Monell v. New York City Dep 't of Social
Services, 436 U.S. 658, 98 S.Ct. 2018, 56 L.Ed.2d 611
(1978), and Owen v. City of Independence, Missouri, 445
U.S. 622, 100 S.Ct. 1398, 63 L.Ed.2d 673 (1980); and (4)
was an ultra vires legislative act in violation of Wis. Stat.
§ 66.0107(3).'
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On March 19, 2001, the plaintiffs moved for a
preliminary injunction against the enforcement of
Sections 5(a) and (b) of the Ordinance. Section 5(a)
provides that "[i]t shall be a violation of this ordinance for
any Person to knowingly and intentionally appear in a
state of Nudity in a Sexually Oriented Business."' Section
5(b) of the Ordinance provides that "[t]he sale, use, or
consumption of alcoholic beverages on the Premises of a
Sexually Oriented Business is prohibited." Plaintiffs
argued that under§ 66.0107(3) the Village was prohibited
from enacting these regulations of adult entertainment
because such conduct is already covered by the state's
obscenity statute-i.e., Wis. Stat. § 944.21. They also
contended that, notwithstanding § 66.0107, Sections 5(a)
and (b) violated their right to free expression under the
First and Fourteenth Amendments.
On April 17, 2001, the district court denied plaintiffs'
motion for preliminary injunctive relief, holding that they
did not have a ·reasonable chance of succeeding on the
merits of their complaint. The district court, utilizing the
test established by this circuit in Schultz v. City of
Cumberland, 228 F.3d 831 (7th Cir.2000), held that
Section 5(a)'s complete prohibition of full nudity in
Sexually Oriented Businesses was constitutional under the
First Amendment because " 'limiting erotic dancing to
semi-nudity [i.e., pasties and G-strings] represents a de
minimis restriction that does not unconstitutionally
abridge expression.'" (quoting Schultz, 228 F.3d at 847).
The district court also concluded that Section 5(b) passed
constitutional muster under Schultz because it: (1) was
justified without reference to the content of the regulated
speech; (2) was narrowly tailored to serve a significant
government interest in curbing adverse secondary effects;
and (3) left open ample alternative channels for
communication. Finally, the district court ruled that the
Ordinance was not subject to preemption under Wis. Stat.
§ 66.0107(3) because the plaintiffs had conceded that: (1)
the Ordinance only regulates non-obscene conduct; and
(2) they were seeking only to provide non-obscene
barroom dancing.
Following unsuccessful attempts at settlement, on August
20, 2001, the Village moved for summary judgment of
plaintiffs' complaint. On November 23, 2001, the district
court granted the Village's motion, concluding that the
Ordinance was constitutional for the reasons expressed in
its *707 April 17, 2001 order. The court also addressed
plaintiffs' equal protection claim, noting that they had
waived the argument by failing to develop it in their
briefs. A judgment in conformity with that order was
entered on November 26, 2001. Ben's Bar appeals the
district court's decision granting summary judgment, 6
arguing that the court erred in concluding that Section
WESTLAW

5(b) does not constitute an unconstitutional restriction on
nude dancing under the First Amendment. See DiMa
Corp. v. Town of Hallie, 185 F.3d 823, 827 n. 2 (7th
Cir.1999) (holding that corporations may assert First
Amendment challenges). We review the district court's
grant of summary judgment de nova, construing all facts
in favor of Ben's Bar, the non-moving party. Commercial
Underwriters Ins. Co. v. Aires Envtl. Services, Ltd, 259
F.3d 792, 795 (7th Cir.2001).

II.

The First Amendment provides, in part, that "Congress
shall make no law ... abridging the freedom of speech .... "
U.S. Const. amend. I. The First Amendment's Free
Speech Clause has been held by the Supreme Court to
apply to the states through the Fourteenth Amendment's
due process clause. Git/ow v. New York, 268 U.S. 652,
666, 45 S.Ct. 625, 69 L.Ed. 1138 (1925); DiMa Corp.,
185 F.3d at 826 (acknowledging the applicability of the
Supreme Court's "incorporation doctrine" in the First
Amendment context). The Supreme Court has further held
that "nude dancing ... is expressive conduct within the
outer perimeters of the First Amendment, though we view
it as only marginally so." Barnes v. Glen Theatre, Inc.,
501 U.S. 560, 566, 111 S.ct. 2456, 115 L.Ed.2d 504
(1991) (plurality opinion) (emphasis added). See also
Blue Canary Corp. v. City of Milwaukee, 251 F.3d 1121,
1124 (7th Cir.2001) (noting that "[t]he impairment of
First Amendment values is slight to the point of being
risible since the expressive activity involved in the kind of
striptease entertainment provided in a bar has at best a
modest social value .... "). Thus, while few would argue
"that erotic dancing ... represents high artistic
expression," Schultz v. City of Cumberland, 228 F.3d 831,
839 (7th Cir.2000), the Supreme Court has, nevertheless,
afforded such expression a diminished form of protection
under the First Amendment. City of Erie v. Pap's A. M,
529 U.S. 277, 294, 120 S.Ct. 1382, 146 L.Ed.2d 265
(2000) (plurality opinion) (holding that" 'even though we
recognize that the First Amendment will not tolerate the
total suppression of erotic materials that have some
arguably artistic value, it is manifest that society's interest
in protecting this type of expression is of a wholly
different, and lesser, magnitude than the interest in
untrammeled political debate .... ' ") (citation omitted)
(emphasis added).
This case requires us to determine whether a municipality
may restrict the sale or consumption of alcohol on the
premises of businesses that serve as venues for adult
entertainment without violating the First Amendment. On
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appeal, Ben's Bar's primary argument is that Section 5(b)
is unconstitutional because the regulation has the "effect"
of requiring its dancers to wear more attire than simply
pasties and G-strings. 7 This argument *708 may be
summed up as follows: ( 1) Section 5(b) prohibits the sale,
use, or consumption of alcohol on the premises of
Sexually Oriented Businesses;R (2) Ben's Bar is an "Adult
cabaret," a sub-category of a Sexually Oriented Business
under the Ordinance,9 if it features nude or semi-nude
dancers; (3) Section 3(o) of the Ordinance defines
"seminude or semi-nudity" as "the exposure of a bare
male or female buttocks or the female breast below a
horizontal line across the top of the areola at its highest
point with less than a complete and opaque covering";
and (4) Ben's Bar's dancers must wear more attire than
that required by the Ordinance's definition of "semi-nude
or semi-nudity" in order for the tavern to be able to sell
alcohol during their performances and comply with
Section 5(b)-i.e., more than pasties and G-strings. Ben's
Bar contends that Section 5(b) significantly impairs the
conveyance of an erotic message by the tavern's dancers' 0
and is not narrowly tailored to meet the Village's stated
goal of reducing the adverse secondary effects associated
with adult entertainment. 11
The central fallacy in Ben's Bar's argument, however, is
that Section 5(b) restricts the sale and consumption of
alcoholic beverages in establishments that serve as venues
for adult entertainment, not the attire of nude dancers. In
the absence of alcohol, Ben's Bar's dancers are free to
express themselves all the way down to their pasties and
G-strings. The question then is not whether the Village
can require nude dancers to wear more attire than pasties
and G-strings, but whether it can prohibit Sexually
Oriented Businesses like Ben's Bar from selling alcoholic
beverages in order to prevent the deleterious secondary
effects arising from the explosive combination of nude
dancing and alcohol consumption.
While the question presented is rather straightforward, the
issue is significantly complicated by a long series of
Supreme Court decisions involving the application of the
First Amendment in the adult entertainment *709 context.
Because these decisions establish the analytical
framework under which we must operate, our analysis
necessarily begins with a comprehensive summary of the
Supreme Court's jurisprudence in this area.

A. California v. LaRue
Initially, we note that the Supreme Court addressed the
precise issue before us in California v. LaRue, 409 U.S.
109, 93 S.Ct. 390, 34 L.Ed.2d 342 (1972), when it
considered
the
constitutionality
of regulations
WESTL AW

promulgated by California's Department of Alcoholic
Beverages ("Department") that prohibited bars and
nightclubs from featuring varying degrees of adult
entertainment. 12 The Department enacted the regulations,
after holding public hearings, because it concluded that
the consumption of alcohol in adult entertainment
establishments resulted in a number of adverse secondary
effects- e.g., acts of public indecency and sex-related
crimes. As in this case, adult entertainment businesses
filed suit alleging that the regulations violated the First
Amendment. Id. at 110, 93 S.Ct. 390.
The Supreme Court began its analysis m LaRue by
stressing that "[t]he state regulations here challenged
come to us, not in the context of a dramatic performance
in a theater, but rather in a context of licensing bars and
nightclubs to sell liquor by the drink." 409 U.S. at 114, 93
S.Ct. 390. For this reason, the vast majority of the Court's
opinion addressed the States' power to regulate
"intoxicating
liquors"
under
the
Twenty-first
Amendment. 13 See generally id. at 115-19, 93 S.Ct. 390.
Specifically, the LaRue Court concluded that:
While the States, vested as they are with general police
power, require no specific grant of authority in the
Federal Constitution to legislate with respect to matters
traditionally within the scope of the police power, the
broad sweep of the Twenty-first Amendment has been
recognized as conferring something more than the
normal state authority over public health, welfare, and
morals.
409 U.S. at 114, 93 S.Ct. 390.
In doing so, the LaRue Court rejected the plaintiffs'
contention that the state's regulatory authority over
"intoxicating beverages" was limited, as applied to adult
entertainment establishments, to "either dealing with the
problem it confronted within the limits of our decisions as
to obscenity [i.e., Roth v. United States, 354 U.S. 476, 77
S.Ct. 1304, l L.Ed.2d 1498 (1957) and its progeny] or in
accordance with the limits prescribed for dealing with
some forms of communicative conduct in [United States
v. O'Brien, 391 U.S. 367, 88 S.Ct. 1673, 20 L.Ed.2d 672
(1968) ]," 409 U.S. at 116, 93 S.Ct. 390, reasoning "
' [w]e *710 cannot accept the view that an apparently
limitless variety of conduct can be labeled 'speech'
whenever the person engaging in the conduct intends
thereby to express an idea.' " Id. at 117-18, 93 S.Ct. 390
(citation omitted). The Court found that "the substance of
the regulations struck down prohibits licensed bars or
nightclubs from displaying, either in the form of movies
or live entertainment, 'performances' that partake more of
gross sexuality than of communication." Id. at 118, 93
S.Ct. 390. The Court also concluded that although "at
least some of the performances to which these regulations

© 2017 Thomson Reuters. No claim to original U S Government Works

6

Ben's Bar, Inc. v. Village of Somerset, 316 F.3d 702 (2003)

address themselves are within the limits of the
constitutional protection of freedom of expression, the
critical fact is that California has not forbidden these
performances across the board ... [but] has merely
proscribed such performances in establishments that it
licenses to sell liquor by the drink." Id. The LaRue Court
ended its analysis by noting that "[t]he Department's
conclusion, embodied in these regulations, that certain
sexual performances and the dispensation of liquor by the
drink ought not to occur at premises that have licenses
was not an irrational one," and that "[g]iven the added
presumption in favor of the validity of the state regulation
in this area that the Twenty-first Amendment requires, we
cannot hold that the regulations on their face violate the
Federal Constitution." Id. at 118-19, 93 S.Ct. 390."

B. 44 Liquormart, Inc. v. Rhode Island
After the Supreme Court's decision in 44 Liquormart, Inc. ·
v. Rhode Island, 517 U.S. 484, 116 S.Ct. 1495, 134
L.Ed.2d 711 (l 996), however, the precedential value of
the reasoning anchoring the Court's holding in LaRue was
severely diminished. In 44 Liquormart, the Court held
that Rhode Island's statutory prohibition against
advertisements providing the public with accurate
information about retail prices of alcoholic beverages was
"an abridgement of speech protected by the First
Amendment and that is not shielded from constitutional
scrutiny by the Twenty-first Amendment." Id. at 489, 116
S.Ct. 1495. In reaching this conclusion, the Court noted:
Rhode Island argues, and the Court of Appeals agreed,
that in this case the Twenty-first Amendment tilts the
First Amendment analysis in the State's favor [of the
advertising ban] ... . [T]he Court of Appeals relied on
our decision in California v. LaRue ... [where] five
Members of the Court relied on the Twenty-first
Amendment to buttress the conclusion that the First
Amendment did not invalidate California's prohibition
of certain grossly sexual exhibitions in premises
licensed to serve alcoholic beverages. Specifically, the
opinion stated that the Twenty-first Amendment
required that the prohibition be given an added
presumption in favor of its validity. *711 We are now
periSuaded that the Court's analysis in LaRue would
have led to precisely the same result if it had placed no
reliance on the Twenty-first Amendment. Entirely apart
from the Twenty-first Amendment, the State has ample
power to prohibit the sale of alcoholic beverages in
inappropriate locations. Moreover, in subsequent
cases, the Court has recognized that the States '
inherent police powers provide ample authority to
restrict the kind of "bacchanalian revelries" described
in the LaRue opinion regardless of whether alcoholic
WEST LAW

beverages are involved. ... See, e.g., Young v. American
Mini Theatres, Inc., 427 U.S. 50, 96 S.Ct. 2440, 49
L.Ed.2d 3 l 0 (1976); Barnes v. Glen Theatre, Inc., 50 l
U.S. 560, l 11 S.Ct. 2456, 115 L.Ed.2d 504 (1991). As
we recently noted: "LaRue did not involve commercial
speech about alcohol, but instead concerned the
regulation of nude dancing in places where alcohol was
served." Rubin v. Coors Brewing Co., 514 U.S., at 483,
n. 2, l 15 S.Ct. 1585. Without questioning the holding
of LaRue, we now disavow its reasoning insofar as it
relied on the Twenty-first Amendment.
Id. at 515-16, 116 S.Ct. 1495 (emphasis added).
The foregoing makes clear that LaRue's holding remains
valid after 44 Liquormart, but for a different reason. The
44 Liquormart Court concluded that "the Court's analysis
in LaRue would have led to precisely the same result if it
had placed no reliance on the Twenty-first Amendment,"
517 U.S. at 515, 116 S.Ct. 1495 because "[e]ntirely apart·
from the Twenty-first Amendment, the State has ample
power to prohibit the sale of alcoholic beverages in
inappropriate locations." Id. In making this assertion, the
44 Liquormart Court relied on the LaRue Court's
conclusion that: "the States, vested as they are with
general police power, require no specific grant of
authority in the Federal Constitution to legislate with
respect to matters traditionally within the scope of the
police power ... [i.e.,] the normal state authority over
public health, welfare, and morals." 409 U.S. at 114, 93
S.Ct. 390. But in recent years, the Supreme Court has
held, on a number of occasions, that "non-obscene" adult
entertainment is entitled to a minimal degree of protection
under the First Amendment, even in relation to laws
enacted pursuant to a State's general police powers. City
of Los Angeles v. Alameda Books, Inc., 535 U.S. 425, 122
S.Ct. 1728, 1739, 152 L.Ed.2d 670 (2002) (Kennedy, J.,
concurring) (noting that "if a city can decrease the crime
and blight associated with [adult entertainment] speech by
the traditional exercise of its zoning power, and at the
same time leave the quantity and accessibility of speech
substantially undiminished, there is no First Amendment
objection"); Pap's A.M, 529 U.S. at 296, 120 S.Ct. 1382
(plurality opinion) (holding that city's public indecency
ordinance, enacted to "protect public health and safety,"
must be analyzed as a content-neutral regulation of
expressive conduct); id. at 310, 120 S.Ct. 1382 (Souter, J.,
concurring in part and dissenting in part).
Given the foregoing, it is difficult to ascertain exactly
what "analysis" the 44 Liquormart Court was referring to
as having persuaded it that the LaRue Court would have
reached the same result even without the "added
presumption" of the Twenty-first Amendment. We find
noteworthy, however, the 44 Liquormart Court's citation
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of the post-LaRue decisions of Young v. American Mini
Theatres, Inc., 427 U.S. 50, 96 S.Ct. 2440, 49 L.Ed.2d
310 (1976), and Barnes v. Glen Theatre, Inc., 501 U.S.
560, 582, 111 S.Ct. 2456, 115 L.Ed.2d 504 (1991), in
support of its assertion that "the States' inherent police
powers provide ample authority to restrict the kind of
'bacchanalian revelries' *712 described in the LaRue
opinion regardless of whether alcoholic beverages are
involved." 44 Liquormart, 517 U.S. at 515, 116 S.Ct.
1495. In American Mini Theatres and Barnes, the
Supreme Court held that the adult entertainment
regulations at issue were subject to intermediate scrutiny
for purposes of determining their constitutionality under
the First Amendment. American Mini Theatres, 427 U.S.
at 79, 96 S.Ct. 2440 (Powell, J., concurring) ("it is
appropriate to analyze the permissibility of Detroit's
action [zoning ordinance separating adult theaters from
residential neighborhoods and churches] under the
four-part test of United States v. O'Brien .... "); Barnes,
50 I U.S. at 582, 111 S.Ct. 2456 (Souter, J., concurririg)
("I also agree with the plurality that the appropriate
analysis to determine the actual protection required by the
First Amendment is the four-part enquiry described in
United States v. O'Brien ....").
Like the Fourth and Eleventh Circuits. we conclude that
after 44 Liquormart state regulations prohibiting the sale
or consumption of alcohol on the premises of adult
entertainment establishments must be analyzed in light of
American Mini Theatres and Barnes, as modified by their
respective progeny. See Giavani Carandofa Ltd. v. Bason,
303 F.3d 507, 513 n. 2 & 519 (4th Cir.2002) (noting the
44 Liquormart Court's reliance on American Mini
Theatres and Barnes and holding that "the result reached
in LaRue remains sound not because a state enjoys any
special authority when it burdens speech by restricting the
sale of alcohol, but rather because the regulation in LaRue
complied with the First Amendment"); Sammy's of
Mobile, Ltd. v. City of Mobile, 140 F.3d 993, 996 (11th
Cir.1998) (holding that "the Supreme Court [in 44
Liquormart ] ... reaffinned the precedential value of
LaRue and the Barnes- O'Brien test .... [and] reaffirmed
that the Bames-0 'Brien intermediate level of review
applies to [adult entertainment liquor regulations]"). But
see BZAPS, Inc. v. City of Mankato, 268 F.3d 603, 608
(8th Cir.2001) (upholding the constitutionality of an adult
entertainment liquor regulation solely on the basis of
LaRue's holding).
We reach this conclusion notwithstanding the fact that in
LaRue the Supreme Court upheld the constitutionality of
the adult entertainment liquor regulations using the
rational basis test, see 409 U.S. at 115- 16, 93 S.Ct. 390,
and explicitly refused to subject the regulations to
WEST LAW

0 'Brien's intermediate scrutiny test. Id. at 116, 93 S.Ct.
390 ("We do not believe that the state regulatory authority
in this case was limited to ... dealing with the problem it
confronted ... in accordance with the limits prescribed for
dealing with some forms of communicative conduct in
[O'Brien ]"). We do so because the 44 Liquormart
Court's reference to American Mini Theatres and Barnes
makes clear that the Court is of the opinion that adult
entertainment liquor regulations, like the ones at issue in
LaRue, will pass constitutional muster even under the
heightened intermediate scrutiny tests outlined in those
cases.
In making this determination, we are by no means
suggesting that the Supreme Court's decisions in
American Mini Theatres and Barnes are of greater
precedential value than LaRue. On the contrary, as noted
infra, our decision in this case is largely dictated by
LaRue's holding. At the time LaRue was decided,
however, the Supreme Court had not yet established a
framework for analyzing the constitutionality of adult
entertainment regulations. This changed with the Court's
subsequent decisions in American Mini Theatres and
Barnes, cases that serve as a point of origin for two
distinct, yet overlapping, lines of jurisprudence that
address the degree of First Amendment *713 protection
afforded to adult entertainment. Given the significant
development of the law in this area since LaRue, as well
as the Court's refashioning of LaRue's reasoning in 44
Liquormart, we conclude that it is necessary to apply
LaRue's holding in the context of this precedent.

C. The 44 Liquormart "road map"
The 44 Liquormart decision established a road map of
sorts for analyzing the constitutionality of adult
entertainment liquor regulations, i.e., the Supreme Court's
decisions in Young v. American Mini Theatres, Inc., 427
U.S. 50, 96 S.Ct. 2440, 49 L.Ed.2d 310 (1976), and
Barnes v. Glen Theatre, Inc., 50 l U.S. 560, 111 S.Ct.
2456, 115 L.Ed.2d 504 (1991), providing two separate but
similar routes." First, the American Mini Theatres
decision, as modified by the Court's subsequent decisions
in City of Renton v. Playtime Theatres, Inc., 4 75 U.S. 41,
106 S.Ct. 925, 89 L.Ed.2d 29 ( 1986), and City of Los
Angeles v. Alameda Books, Inc., 535 U.S. 425, 122 S.Ct.
1728, 152 L.Ed.2d 670 (2002), delineates the standards
for evaluating the constitutionality of adult entertainment
zoning ordinances. Second, the Barnes decision, as
modified by the Court's recent decision in City of Erie v.
Pap's A.M, 529 U.S. 277, 120 S.Ct. 1382, 146 L.Ed.2d
265 (2000), provides guidelines for analyzing the
constitutionality of public indecency statutes.
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11 1 The analytical frameworks utilized in both lines of
jurisprudence can be traced back to the four-part test
enunciated by the Supreme Court in United States v.
O'Brien, 391 U.S. 367, 376, 88 S.Ct. 1673, 20 L.Ed.2d
672 ( 1968), where the Court held that a statute prohibiting
the destruction or mutilation of draft cards was a
content-neutral regulation of expressive conduct.
American Mini Theatres, 427 U.S. at 79, 96 S.Ct. 2440
(Powell, J., concurring) (applying 0 'Brien test); Barnes,
501 U.S. at 582, 111 S.Ct. 2456 (Souter, J., concurring)
(same). Under the 0 'Brien test, a governmental regulation
is sufficiently justified, despite its incidental impact upon
expressive conduct protected by the First Amendment, if:
(1) it is within the constitutional power of the
government; (2) it furthers an important or substantial
governmental interest; (3) the governmental interest is
unrelated to the suppression of free speech; and (4) the
incidental restriction on alleged First Amendment
freedoms is no greater than is essential to the furtherance
of that interest. O'Brien, 391 U.S. at 377, 88 S.Ct. 1673.
rz1 While the 0 'Brien test is still utilized by the Supreme

Court in analyzing the constitutionality of public
indecency statutes, see Pap's A.M., 529 U.S. at 289, 120
S.Ct. 1382 (plurality opinion); id. at 310, 120 S.Ct. 1382
(Souter, J., concurring in part and dissenting in part), the
Court currently evaluates adult entertainment zoning
ordinances as time, place, and manner regulations.
Alameda Books, 122 S.Ct. at 1733 (plurality opinion); id.
at 1741 (Kennedy, J., concurring); Renton, 475 U.S. at
46-47, 106 S.Ct. 925. A time, place, and manner
regulation of adult entertainment will be upheld if it is
"designed to serve a substantial government interest and
... reasonable alternative avenues of communication
remain[ ] available." Alameda Books, 122 S.Ct. at 1734.
Additionally, a time, place, and manner regulation must
be justified without reference to the content of the
regulated speech and narrowly tailored to serve the
government's *714 interest. Schultz, 228 F.3d at 845. '0
131

In this case, however, we are not dealing with a zoning
ordinance or a public indecency statute. Instead, we are
called upon to evaluate the constitutionality of an adult
entertainment liquor regulation. Therefore, it is not
entirely clear whether Section S(b) should be analyzed as
a time, place, and manner restriction or as a regulation of
expressive conduct under O'Brien's four-part test; or for
that matter whether the tests are entirely interchangeable.
See LLEH, Inc. v. Wichita County, Texas, 289 F.3d 358,
365 (5th Cir.), cert. denied, 537 U.S. 1045, 123 S.ct. 621,
154 L.Ed.2d 517 (2002) (noting uncertainty as to which
test courts should use in analyzing the constitutionality of
adult entertainment regulations: "the test for time, place,
or manner regulations, described in Renton .. . or the
WESTLAW

four-part test for incidental limitations on First
Amendment freedoms, established in 0 'Brien .... "). For
all practical purposes, however, the distinction is
irrelevant because the Supreme Court has held that the
time, place, and manner test embodies much of the same
standards as those set forth in United States v. 0 'Brien.
Barnes, 50 I U.S. at 566, 111 S.Ct. 2456 (plurality
opinion) (relying on Clark v. Community for Creative
Non- Violence, 468 U.S. 288, 298-99, 104 S.Ct. 3065, 82
L.Ed.2d 221 (1984)); LLEH, 289 F.3d at 365-66 (same)."
Moreover, as explained infra, two of the Supreme Court's
post-44 Liquormart decisions- Pap's A.M. and Alameda
Books-make it abundantly clear that the analytical
frameworks and standards utilized by the Court in
evaluating adult entertainment regulations, be they zoning
ordinances or public indecency statutes, are virtually
indistinguishable. We, therefore, conclude that it is
appropriate to analyze the constitutionality of Section S(b)
using the standards articulated by the Supreme Court in
the five decisions comprising the American Mini Theatres
and Barnes lines of jurisprudence. Thus, before
proceeding to the merits of Ben's Bar's argument, we
begin our analysis by summarizing the reasoning and
holdings of these decisions.

*715 (I) Young v. American Mini Theatres, Inc.
In Young v. American Mini Theatres, 427 U.S. 50, 96
S.Ct. 2440, 49 L.Ed.2d 310 (I 976), the Supreme Court
addressed, inter alia, whether a zoning ordinance enacted
by the City of Detroit violated the First Amendment. 'R Id.
at 58, 96 S.Ct. 2440. The "dispersal" ordinance at issue
prohibited the operation of any adult entertainment movie
theater within 1,000 feet of any two other "regulated
uses" (e.g., adult bookstores, bars, hotels, pawnshops), or
within 500 feet of a residential area. Id. at 52, 96 S.Ct.
2440. A majority of the Court upheld the constitutionality
of the ordinance, but in doing so did not agree on a single
rationale for the decision. Id. at 62-63, 96 S.Ct. 2440
(plurality opinion); id. at 84, 96 S.Ct. 2440 (Powell, J.
concurring). The plurality concluded that "apart from the
fact that the ordinance treats adult theaters differently
from other theaters and the fact that the classification is
predicated on the content of material shown in respective
theaters, the regulation of the place where such films may
be exhibited does not offend the First Amendment." Id. at
63, 96 S.Ct. 2440 (emphasis added). In reaching this
conclusion, the plurality emphasized that "even though
we recognize that the First Amendment will not tolerate
the total suppression of erotic materials that have some
arguably artistic value, it is manifest that society's interest
in protecting this type of expression is of a wholly
different, and lesser, magnitude than the interest in
untrammeled political debate." Id. at 70, 96 S.Ct. 2440.
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The plurality also found that the city's zoning ordinance
was justified by its interest in "preserving the character of
its neighborhoods," id. at 71, 96 S.Ct. 2440, and therefore
"the city must be allowed a reasonable opportunity to
experiment with solutions to admittedly serious
problems." Id. The plurality concluded its analysis by
noting that "what is ultimately at stake is nothing more
than a limitation on the place where adult films may be
exhibited ...."Id. 19
Justice Powell concurred in the judgment of the Court,
agreeing with the plurality that the zoning ordinance "is
addressed only to the places at which this type of
expression may be presented, a restriction that does not
interfere with content." ld. at 78-79, 96 S.Ct. 2440. He
disagreed, however, with the plurality's determination
that "nonobscene, erotic materials may be treated
differently under First Amendment principles from other
forms of protected expression." ld. at 73 n. 1, 96 S.Ct.
2440. Instead, Justice Powell concluded that it was
appropriate to analyze and uphold the constitutionality of
the zoning ordinance under the four-part test enunciated
in United States v. O'Brien, 391 U.S. 367, 88 S.Ct. 1673,
20 L.Ed.2d 672 (1968). Id. at 79, 96 S.Ct. 2440.2°

*716 (2) City of Renton v. Playtime Theatres, Inc.
The Supreme Court's decision in American Mini Theatres
laid the groundwork for the Court's decision in City of
Renton v. Playtime Theatres, inc., 475 U.S. 41, 106 S.Ct.
925, 89 L.Ed.2d 29 (1986). 21 In Renton, the Court
considered the validity of an adult entertainment zoning
ordinance virtually indistinguishable from the one at issue
in American Mini Theatres. Id. at 46, 106 S.Ct. 925.
Unlike the American Mini Theatres plurality, however,
the Renton Court outlined an analytical framework for
evaluating the constitutionality of these ordinances. The
Court's analysis proceeded in three steps. First, the Court
found that the ordinance did not ban adult theaters
altogether, but merely required that they be distanced
from certain sensitive locations. Id. Next, the Court
considered whether the ordinance was content-neutral or
content-based. If an ordinance is content-based, it is
presumptively invalid and subject to strict scrutiny. Jd. at
46--47, 106 S.Ct. 925. On the other hand, if an ordinance
is aimed not at the content of the films shown at adult
theaters, but rather at combating the secondary effects of
such theaters on the surrounding community (e.g.,
increased crime rates, diminished property values), it will
be treated as a content-neutral regulation. Id. In Renton,
the Court held that the zoning ordinance was a "content
neutral" regulation of speech because while "the

ordinance treats theaters that specialize in adult films
differently from other kinds of theaters .... [it] is aimed
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not at the content of the films shown ... but rather at the
secondary effects of such theaters on the surrounding
community." 475 U.S. at 47, 106 S.Ct. 925. Finally, given
this finding, the Renton Court found that the zoning
ordinance would be upheld as a valid time, place and
manner regulation, id. at 46, 106 S.Ct. 925, if it "was
designed to serve a substantial governmental interest and
[did] not unreasonably limit alternative avenues of
communication." Jd. at 47, 106 S.Ct. 925. The Court
concluded that the zoning ordinance met this test, noting
that a " 'city's interest in attempting to preserve the
quality of urban life is one that must be accorded high
respect.' " id. at 50, 106 S.Ct. 925 (quoting American
Mini Theatres, 427 U.S. at 71, 96 S.Ct. 2440), 22 and that
the ordinance allowed for reasonable alternative avenues
of communication because there was "ample, accessible
real estate" open for use as adult theater sites. Id. at 53, 96
S.Ct. 2440.
The Supreme Court's decision in Renton is also notable
because in addition to upholding the constitutionality of
the zoning ordinance, the Court also held that the *717
First Amendment did not require municipalities, before
enacting such ordinances, to conduct new studies or
produce evidence independent of that already generated
by other cities (whether summarized in judicial decisions
or not), Renton, 475 U.S. at 51-52, 106 S.Ct. 925, so long
as "whatever evidence [a] city relies upon is reasonably
believed to be relevant to the problem that the city
addresses." Id.

(3) Barnes v. Glen Theatre, Inc.
In Barnes v. Glen Theatre, inc., 501 U.S. 560, 111 S.Ct.
2456, 115 L.Ed.2d 504 (1991 ), the Supreme Court was
called upon to address the constitutionality of Indiana's
public indecency statute. In a splintered decision, a
narrow majority of the Court held that the statute-which
prohibited nudity in public places-could be enforced
against establishments featuring nude dancing, i.e., by
requiring dancers to wear pasties and G-strings during
their performances, without violating the First
Amendment's right of free expression. Id. at 565, 111
S.Ct. 2456 (plurality opinion); id. at 572, 111 S.Ct. 2456
(Scalia, J. concurring); id. at 582, 585, 11 l S.Ct. 2456
(Souter, J. concurring). Of that majority, however, only
three Justices agreed on a single rationale.
The plurality-Chief Justice Rehnquist and Justices
O'Connor and Kennedy-began its analysis by
emphasizing that while "nude dancing .. . is expressive
conduct within the outer perimeters of the First
Amendment .... [w]e must [still] determine the level of
protection to be afforded to the expressive conduct at
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issue, and ... whether the Indiana statute is an
impermissible infringement of that protected activity."
Barnes, 501 U.S. at 566, 111 S.Ct. 2456. The plurality
noted that the public indecency statute did not "ban [ ]
nude dancing, as such, but ... proscribed public nudity
across the board," id., and that "the Supreme Court of
Indiana has construed the Indiana statute to preclude
nudity in what are essentially places of public
accommodation." Id. Next, the plurality concluded that
the public indecency statute should be analyzed under
0 'Brien's four-part test for evaluating regulations of
expressive conduct protected by the First Amendment. 23
Applying this test, the plurality found "that Indiana's
public indecency statute [was] justified despite its
incidental limitations on some expressive activity," id. at
567, 111 S.Ct. 2456, because: (!)the statute was "clearly
within the constitutional power of the State and furthers
substantial governmental interests [i.e., protecting societal
order and morality]," id. at 568, 111 S.Ct. 2456; (2) the
state's interest in protecting societal order and morality by
enforcing the statute to prohibit nude dancing was
"unrelated to the suppression of free expression" because
"the requirement that the dancers don pasties and
G-strings does not deprive the dance of whatever erotic
message it conveys; it simply makes the message slightly
less graphic [and] [t]he perceived evil that Indiana seeks
to address is not erotic dancing, but public nudity," id. at
570-71, 111 S.Ct. 2456; (3) the incidental restriction on
First Amendment freedom placed on nude dancing by the
statute was no greater than essential to the furtherance of
the governmental interest because "[t]he statutory
prohibition is not a means to some greater end, but an end
in itself," id. at 571-72, 111 S.Ct. 2456; and (4) the public
indecency statute was narrowly tailored because
"Indiana's requirement that the dancers wear pasties and
G-strings is modest, and the bare minimum necessary
*718 to achieve the State's purpose." Id. at 572, 111 S.Ct.
2456 (emphasis added).
Justice Scalia concurred in the judgment of the Court, but
in doing so expressed his opinion that "the challenged
regulation must be upheld not because it survives some
lower level of First Amendment scrutiny, but because, as
a general law regulating conduct and not specifically
directed at expression, it is not subject to First
Amendment scrutiny at all." Id. at 572, 111 S.Ct. 2456.
Justice Souter also concurred in the judgment of the
Court, agreeing with the plurality that "the appropriate
analysis to determine the actual protection required by the
First Amendment is the four-part inquiry described in
United States v. 0 'Brien." Id. at 582, 111 S.Ct. 2456. He
wrote separately, however, to rest his concurrence in the
judgment, "not on the possible sufficiency of society's
moral views to justify the limitations at issue, but on the
WESnAW

State's substantial interest in combating the secondary
effects of adult entertainment establishments .... " Id. 24 In
doing so, Justice Souter relied heavily on the Court's
decision in Renton. Id. at 583-87, 111 S.Ct. 2456.

( 4) City of Erie v. Pap's A.M.
The Supreme Court revisited the Barnes holding in City
of Erie v. Pap's A.M, 529 U.S. 277, 120 S.Ct. 1382, 146
L.Ed.2d 265 (2000), where a majority of the Court upheld
the constitutionality of a public indecency ordinance
"strikingly similar" to the one at issue in Barnes. Id. at
283, 120 S.Ct. 1382. Unlike Barnes, however, in Pap's
A.M five justices agreed that the proper framework for
analyzing public indecency statutes was O'Brien's
four-part test. Id. at 289, 120 S.Ct. 1382 (plurality
opinion) ("We now clarify that government restrictions on
public nudity ... should be evaluated under the framework
set forth ·in 0 'Brien for content-neutral restrictions on
symbolic speech"); id. at 310, 120 S.Ct. 1382 (Souter, J.,
concurring in part and dissenting in part) (agreeing with
the "analytical approach that the plurality employs in
deciding this case [i.e., the 0 'Brien test]"). See also
Ranch House, Inc. v. Amerson, 238 F.3d 1273, 1278 (11th
Cir.2001) (holding that "[a]lthough no opinion in [Pap's
A.M] was joined by more than four Justices, a majority of
the Court basically agreed on how these kinds of statutes
should be analyzed [i.e., 0 'Brien's four-part test]"). A
majority of the Justices also agreed that combating the
adverse secondary effects of nude dancing was within the
city's constitutional powers and unrelated to the
suppression of free expression, Pap's A.M, 529 U.S. at
296, 301, 120 S.Ct. 1382 (plurality opinion) ("Erie's
efforts to protect public health and safety are clearly
within the city's police powers .... [and] [t]he ordinance is
unrelated to the suppression of free expression .... "); id. at
310, 120 S.Ct. 1382 (Souter, J., concurring in part and
dissenting in part) ("Erie's stated interest in combating the
secondary effects associated with nude dancing
establishments is an interest unrelated to the suppression
of expression .... "), thus satisfying the first and third
prongs of the 0 'Brien test.

A majority of the Justices in Pap's A.M could not,
however, agree on whether the public indecency statute
furthered an important or substantial interest of the city
(second prong of O'Brien ), and if so whether the
incidental restriction on nude dancing was no greater than
that essential to the furtherance of this interest (fourth
prong). The plurality-Chief Justice Rehnquist and
Justices
O'Connor,
Kennedy,
*719
and
Breyer-concluded that Erie's public indecency
ordinance furthered an important or substantial
government interest under O'Brien because "[t]he
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asserted interests of regulating conduct through a public
nudity ban and of combating the harmful secondary
effects associated with nude dancing [e.g., the increased
crime generated by such establishments] are undeniably
important." Pap's A.M, 529 U.S. at 296, 120 S.Ct. 1382. 25
The Pap's A.M plurality also found that Erie's public
indecency statute was no greater than that essential to
furthering the city's interest in combating the harmful
secondary effects of nude dancing because:
The ordinance regulates conduct, and any incidental
impact on the expressive element of nude dancing is de
minimis. The requirement that dancers wear pasties and
G-strings is a minimal restriction in furtherance of the
asserted government interests, and the restriction leaves
ample capacity to convey the dancer's erotic message.
529 U.S. at 301, 120 S.Ct. 1382.
Justice Scalia, joined by Justice Thomas, agreed with the
plurality that the ordinance should be upheld, but wrote
separately to emphasize that " 'as a general law regulating
conduct and not specifically directed at expression, [the
city's public indecency ordinance] is not subject to First
Amendment scrutiny at all,' " Pap's A. M., 529 U.S. at
307-08, 120 S.Ct. 1382 (quoting Barnes, 501 U.S. at 572,
11 I S.Ct. 2456 (Scalia, J., concurring)), and that "[t]hc
traditional power of government to foster good morals
(bonos mores ), and the acceptability of the traditional
judgment (if Erie wishes to endorse it) that nude public
dancing itself is immoral, have not been repealed by the
First Amendment." Id. at 310, 120 S.Ct. 1382. Justice
Souter concurred in part and dissented in part, stressing
his belief that "the current record [does not] allow us to
say that the city has made a sufficient evidentiary
showing to sustain its regulation .... " Id. at 310-11, 120
S.Ct. 1382. Justice Stevens, joined by Justice Ginsburg,
dissented, asserting that the ordinance was a "patently
invalid" content-based ban on nude dancing that censored
protected speech. Id. at 331-32, 120 S.Ct. 1382. Because
the plurality's decision offers the narrowest ground for the
Supreme Court's holding in Pap's A.M, we find the
reasoning of that opinion to be controlling. Marks, 430
U.S. at 193, 97 S.Ct. 990.

(5) City of Los Angeles v. Alameda Books, Inc.
This past term in City of Los Angeles v. Alameda Books,
Inc., 535 U.S. 425, 122 S.Ct. 1728, 152 L.Ed.2d 670
(2002), the Supreme Court upheld, at the summary
judgment stage, an ordinance prohibiting multiple adult
entertainment businesses from operating in the same
building. Id. at 1733. The Court reached this conclusion
despite the fact that the city had not, prior to the
enactment of the ordinance, conducted or relied upon
WESTLAW

studies (or other evidence) specifically demonstrating that
forbidding multiple adult entertainment businesses from
operating under one roof reduces secondary effects. Id. at
1736 (plurality opinion); id. at I 744 (Kennedy, J.,
concurring). Once again, however, a majority of the Court
could not agree on a single rationale for this decision.
*720 The primary issue in Alameda Books was the
appropriate standard "for determining whether an
ordinance serves a substantial government interest under
Renton." 122 S.Ct. at 1733. The plurality-written by
Justice O'Connor and joined by Chief Justice Rehnquist
and Justices Scalia and Thomas-concluded that whether
a municipal ordinance is" 'designed to serve a substantial
government interest and does not umeasonably limit
alternative avenues of communication' ... requires [courts
to] ... ask[ ] whether the municipality can demonstrate a
connection between the speech regulated by the ordinance
and the secondary effects that motivated the adoption of
the "ordinance." Id. at 1737. According to the plurality,
this requirement is met if the evidence upon which the
municipality enacted the regulation " 'is reasonably
believed to be relevant' for demonstrating a connection
between [secondary effects producing] speech and a
substantial, independent government interest." Id. at 1736.
The plurality stressed that once a municipality presents a
rational basis for addressing the secondary effects of adult
entertainment through evidence that "fairly support[ s] the
municipality's rationale for its ordinance," id., the
plaintiff challenging the constitutionality of the ordinance
must "cast direct doubt on this rationale, either by
demonstrating that the municipality's evidence does not
support its rationale or by furnishing evidence that
disputes the municipality's factual findings." Id. If a
plaintiff fails to cast doubt on the municipality's rationale,
the inquiry is over and "the municipality meets the
standard set forth in Renton." Id. If, however, a plaintiff
succeeds "in casting doubt on a municipality's rationale in
either manner, the burden shifts back to the municipality
to supplement the record with evidence renewing support
for a theory that justifies its ordinance." Id. Because the
plurality concluded that the city, for purposes of summary
judgment, had complied with the evidentiary requirement
outlined in Renton, id., it remanded the case for further
proceedings. Id. at 173 8.
Justice Scalia, in addition to joining the plurality opinion,
wrote separately to emphasize that while the plurality's
opinion "represents a correct application of our
jurisprudence concerning the regulation of the 'secondary
effects' of pornographic speech .... our First Amendment
traditions make 'secondary effects' analysis quite
unnecessary. The Constitution does not prevent those
communities that wish to do so from regulating, or indeed
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entirely suppressing, the business of pandering sex."
Alameda Books, 122 S.Ct. at 1738-39.
Justice Kennedy concurred in the judgment of the Court,
but writing separately because he concluded, inter alia,
that "the plurality's application of Renton might constitute
a subtle expansion, with which I do not concur." Id. at
1739. He began, however, by expressing his agreement
with the plurality that the secondary effects resulting from
"high concentrations of adult businesses can damage the
value and integrity of a neighborhood," id., stressing
"[t]he damage is measurable; it is all too real." Id. He also
agreed with the plurality that "[t]he law does not require a
city to ignore these consequences if it uses its zoning
power in a reasonable way to ameliorate them without
suppressing speech," id., emphasizing that "[a] city's
'interest in attempting to preserve the quality of urban life
is one that must be accorded high respect.' " Id. (quoting
American Mini Theatres, 427 U.S. at 71, 96 S.Ct. 2440).
In Justice Kennedy's opinion, if a municipality
ameliorates the secondary effects of adult entertainment
through "the traditional exercise of its zoning power, and
at the same time leaves the quantity and accessibility of
the speech *721 substantially undiminished, there is no
First Amendment objection .... even if the measure
identifies the problem outside by reference to the speech
inside-that is, even if the measure is in that sense
content based."'" Id. Like the plurality, he concluded that
"[a] zoning law need not be blind to the secondary effects
of adult speech, so long as the purpose of the law is not to
suppress it." Id. at 1740. He also expressed his belief that
zoning regulations "do not automatically raise the specter
of impermissible content discrimination, even if they are
content based, because they have a prima facie legitimate
purpose: to limit the negative externalities of land use ...
[and that] [t]he zoning context provides a built-in
legitimate rationale, which rebuts the usual presumption
that content-based restrictions are unconstitutional." Id. at
1741.
Based on the foregoing principles, Justice Kennedy
believes that two questions must be asked by a court
seeking to determine whether a zoning ordinance
regulating adult entertainment is designed to meet a
substantial government interest: ( 1) "what proposition
does a city need to advance in order to sustain a
secondary-effects ordinance?", Alameda Books, 122 S.Ct
at 1741; and (2) "how much evidence is required to
support the proposition?" Id. According to Justice
Kennedy, the plurality skipped the second question,
giving the correct answer, but neglected to give sufficient
"attention" to the first question, id., i.e., "the claim a city
must make to justify a content-based ordinance." Id. at
1742. In his view, "a city must advance some basis to
WESTLAW

show that its regulation has the purpose and effect of
suppressing secondary effects, while leaving the quantity
and accessibility of speech substantially intact," id., and
"[t]he rationale of the ordinance must be that it will
suppress secondary effects ... not ... speech." Id. Justice
Kennedy's primary area of disagreement with the
plurality's analysis was that, in his opinion, it failed to
"address how speech [would] fare under the city's
ordinance." Id.
The differences between Justice Kennedy's concurrence
and the plurality's opinion are, however, quite subtle.
Justice Kennedy's position is not that a municipality must
prove the efficacy of its rationale for reducing secondary
effects prior to implementation, as Justice Souter and the
other dissenters would require, see generally Alameda
Books, 122 S.Ct. at 1744-51; but that a municipality's
rationale must be premised on the theory that it "may
reduce the costs of secondary effects without substantially
reducing speech." Id. at 1742 (emphasis added).
Significantly, while Justice Kennedy believed that the
plurality did not adequately address this aspect of the
city's rationale, he agreed *722 with the plurality's
overall conclusion that a municipality's initial burden of
demonstrating a substantial government interest in
regulating the adverse secondary effects associated with
adult entertainment is slight, noting:
As to this, we have consistently
held that a city must have latitude
to experiment, at least at the outset,
and that very little evidence is
required .... As a general matter,
courts should not be in the business
of second-guessing fact-bound
empirical assessments of city
planners. The Los Angeles City
Council knows the streets of Los
Angeles better than we do. It is
entitled to rely on that knowledge;
and if its inferences appear
reasonable, we should not say there
is no basis for its conclusion.
Id. at 1742--43 (emphasis added).

The dissenting opinion of Justice Souter, joined by
Justices Stevens and Ginsburg in full and by Justice
Breyer with respect to part II, asserted that the Court
should have struck down the ordinance. Alameda Books,
122 S.Ct. at 1747 (Souter, J., dissenting).
Because Justice Kennedy's concurrence is the narrowest
opinion joining the judgment of the Court in Alameda
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Books, we conclude that it is the controlling opinion.
Marks, 430 U.S. at 193, 97 S.Ct. 990.

D. Does Section S(b)'s prohibition of alcohol on the
premises of Sexually Oriented Businesses violate the
First Amendment?
141 Based on the road map provided by the Supreme Court
in 44 Liquormart, as described supra, we conclude that a
liquor regulation prohibiting the sale or consumption of
alcohol on the premises of adult entertainment
establishments is constitutional if: (I) the State is
regulating pursuant to a legitimate governmental power,
O'Brien, 391 U.S. at 377, 88 S.Ct. 1673; (2) the
regulation does not completely prohibit adult
entertainment, Renton, 475 U.S. at 46, 106 S.Ct. 925; (3)
the regulation is aimed not at the suppression of
expression, but rather at combating the negative
secondary effects caused by adult entertainment
establishments, Pap's A.M, 529 U.S. at 289-91, 120
S.Ct. 1382; 21 and (4) the regulation is designed to serve a
substantial government interest, narrowly tailored, and
reasonable alternative avenues of communication remain
available, see Alameda Books, 122 S.Ct. at 1734 (plurality
opinion); id. at 1739--44 (Kennedy, J. concurring); or.
alternatively, the regulation furthers an important or
substantial government interest and the restriction on
expressive conduct is no greater than is essential in
furtherance of that interest. Pap's A.M, 529 U.S. at 296,
301 (plurality opinion); id. at 310, 120 S.Ct. 1382 (Souter,
J., concurring in part and dissenting in part).
151 Applying the foregoing analytical framework here, we

conclude that Section 5(b) does not violate the First
Amendment. To begin with, the Village's regulation of
alcohol sales and consumption in "inappropriate
locations" is clearly within its general police powers. 44
Liquormart, 517 U.S. at 515, 116 S.Ct. 1495; LaRue, 409
U.S. at 114, 93 S.Ct. 390. As such, the Village enacted
Section 5(b) "within the constitutional power of the
Government." Pap's A.M., 529 U.S. at 296, 120 S.Ct.
1382 (holding that a municipality's efforts to protect the
public's health and safety through its *723 general police
powers satisfies this requirement); 0 'Brien, 391 U.S. at
3 77, 88 S.Ct. 1673 (same).
6

1 1 The next two prongs of our test concern the level of

constitutional scrutiny that must be applied to Section
5(b). The level of First Amendment scrutiny a court uses
to determine whether a regulation of adult entertainment
is constitutional depends on the purpose for which the
regulation was adopted. If the regulation was enacted to
restrict certain viewpoints or modes of expression, it is
presumptively invalid and subject to strict scrutiny. Texas
WESTLAW

v. Johnson, 491 U.S. 397, 403, 411-12, 109 S.Ct. 2533,
105 L.Ed.2d 342 (1989); Renton, 475 U.S. at 46--47, 106
S.Ct. 925. If, on the other hand, the regulation was
adopted for a purpose unrelated to the suppression of
expression-e.g., to regulate nonexpressive conduct or
the time, place, and manner of expressive conduct-a
court must apply a less demanding intermediate scrutiny.
491 U.S. at 406-07, 109 S.Ct. 2533; Pap's A.Iv!, 529 U.S.
at 289, 120 S.Ct. 1382 (plurality opinion); id. at 310, 120
S.Ct. 1382 (Souter, J., concurring in part and dissenting in
part).
9

171 1 1 The Supreme Court has held that regulations of adult

entertainment receive intermediate scrutiny if they are
designed not to suppress the "content" of erotic
expression, but rather to address the negative secondary
effects caused by such expression. Alameda Books, 122
S.Ct. at 1733-34 (plurality opinion), id. at 1741
(Kennedy, J., concurring); Renton, 475 U.S. at 48, 106
S.Ct. 925. Here, Section 5(b), like the liquor regulations at
issue in LaRue, 409 U.S. at 118, 93 S.Ct. 390, does not
completely prohibit Ben's Bar's dancers from conveying
an erotic message; it merely prohibits alcohol from being
sold or consumed on the premises of adult entertainment
establishments. See, e.g., Wise Enterprises, lnc. v. Unified
Gov 't of Athe11s-C!arke Cou11ty, Georgia, 2 ! 7 F.3d 1360,
1365 (I Ith Cir.2000) (holding that "[t]he ordinance does
not prohibit all nude dancing, but only restricts nude
dancing in those locations where the unwanted secondary
effects arise"); Sammy's of Mobile, Ltd. v. City of Mobile,
140 F.3d 993, 998 (I Ith Cir.1998) (holding that ordinance
prohibiting alcohol on the premises of adult entertainment
establishments did not ban nude dancing, but merely
restricted "the place or manner of nude dancing without
regulating any particular message it might convey").
Moreover, it is clear that the "predominant concerns"
motivating the Village's enactment of Section 5(b) "
'were with the secondary effects of adult [speech], and
not with the content of adult [speech].'" Alameda Books,
122 S.Ct. at 1737 (plurality opinion) (quoting Renton, 475
U.S. at 47, 106 S.Ct. 925); id. at 1739--41 (Kennedy, J.,
concurring). 28 The Village enacted the Ordinance because
it believed "there is convincing documented evidence that
Sexually Oriented Businesses have a deleterious effect on
both existing businesses around them and the surrounding
residential areas adjacent to them, causing increased
crime and the downgrading of property values."
Specifically, the Village concluded that "the consumption
of alcoholic beverages on the premises of a Sexually
Oriented Business exacerbates the deleterious secondary
effects of such businesses on the community."
Additionally, in passing the Ordinance, the Village

emphasized (in the text of the Ordinance) that its intention
was not *724 "to suppress any speech activities protected
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by the First Amendment, but to enact a[n] ... ordinance
which addresses the secondary effects of Sexually
Oriented Businesses," and that it was not attempting to
"restrict or deny access by adults to sexually
oriented-materials protected by the First Amendment .... "
191

For all of the foregoing reasons, Section 5(b) is
properly analyzed as a content-based time, place, and
manner restriction, or as a content-based regulation of
expressive conduct, and therefore is subject only to
intermediate scrutiny. Alameda Books, 122 S.Ct. at
1733-36 (plurality opinion), id. at 1741 (Kennedy, J.
concurring); Pap's A.M., 529 U.S. at 294-96, 120 S.Ct.
1382 (plurality opinion), id. at 310, 120 S.Ct. 1382
(Souter, J., concurring in part and dissenting in part).'9 See
also Artistic Entm 't, Inc. v. City of Warner Robins, 223
F.3d 1306, 1308-09 (11th Cir.2000) (holding that "a
prohibition on the sale of alcohol at adult entertainment
venues ... [is] content-neutral and subject to the 0 'Brien
test"); Wise Enterprises, 21 '7 F.3d at 1364 (holding that
"[i]t is clear from these [legislative] statements the
County's ordinance is aimed at the secondary effects of
nude dancing combined with the consumption of
alcoholic beverages, not at the message conveyed by nude
dancing .... [T]he district court was [therefore] correct in
[applying] ... intermediate scrutiny .... "). Regulations that
prohibit nude dancing where alcohol is served or
consumed are
independent of expressive
or
communicative elements of conduct, and therefore are
treated as if they were content-neutral. Wise Enterprises,
217 F.3d at 1363.
1' 01

This brings us to the heart of our analysis: whether
Section 5(b) is designed to serve a substantial government
interest, narrowly tailored, and does not unreasonably
limit alternative avenues of communication, or,
alternatively, furthers an important or substantial
government interest and the restriction on expressive
conduct is no greater than is essential in furtherance of
that interest. As previously noted, it is not entirely clear
whether an adult entertainment liquor regulation is to be
treated as a time, place, and manner regulation, or instead
as a regulation of expressive conduct under 0 'Brien. See,
e.g., LLEH, Inc., 289 F.3d at 365. But in either case, we
are required to ask "whether the municipality can
demonstrate a connection between the speech regulated
by the ordinance and the secondary effects that motivated
the adoption of the ordinance." Alameda Books, 122 S.Ct.
at 1737 (plurality opinion). At this stage, courts must
"examine evidence concerning regulated speech and
secondary effects." Id. In conducting this inquiry, we are
required, as previously noted, to answer two questions:
(1) "what proposition does a city need to advance in order
to sustain a secondary-effects ordinance?"; and (2) "how
WES fLAW

much evidence is required to support the proposition?" Id.
at 1741 (Kennedy, J. concurring). 30
*725 IHI At the outset, we note that in order to justify a
content-based time, place, and manner restriction or a
content-based regulation of expressive conduct, a
municipality "must advance some basis to show that its
regulation has the purpose and effect of suppressing
secondary effects [i.e., is designed to serve, or furthers, a
substantial or important governmental interest], while
leaving the quantity and accessibility of speech
substantially intact [i.e., that the regulation is narrowly
tailored and does not unreasonably limit alternative
avenues of communication, or, alternatively, that the
restriction on expressive conduct is no greater than is
essential in furtherance of that interest]."" Alameda
Books, 122 S.Ct. at 1741 (Kennedy, J. concurring). The
regulation may identify the speech based on content, "but
only as a shorthand for identifying the secondary effects
outside." Id. A municipality "may not assert that it will
reduce secondary effects by reducing speech in the same
proportion." Id. Thus, the rationale behind the enactment
of Section 5(b) must be that it will suppress secondary
effects, not speech. Id.
The Village's rationale in support of Section 5(b) is that
the liquor prohibition will significantly reduce the
secondary effects that naturally result from combining
adult entertainment with the consumption of alcoholic
beverages without substantially diminishing the
availability of adult entertainment, in this case nude and
semi-nude dancing. In enacting the Ordinance, the Village
Board relied on numerous judicial decisions, studies from
11 different cities, and "findings reported in the
Regulation of Adult Entertainment Establishments of St.
Croix, Wisconsin; and the Report of the Attorney
General's Working Group of Sexually Oriented
Businesses (June 6, 1989, State of Minnesota)," to
support its conclusion that adult entertainment produces
adverse secondary effects.
Ben's Bar argues that the Village may not rely on prior
judicial decisions or the experiences of other
municipalities, but must instead conduct its own studies,
at the local level, to determine whether adverse secondary
effects result when liquor is served on the premises of
adult entertainment establishments. This view, however,
has been expressly (and repeatedly) rejected by the
Supreme Court. Alameda Books, 122 S.Ct. at 1743
(Kennedy, J. concurring) (holding that " '[t]he First
Amendment does not require a city, before enacting ... an
[adult entertainment secondary effects] ordinance to
conduct new studies or produce evidence independent of
that already generated by other cities, so long as whatever
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evidence the city relies upon is reasonably believed to be
relevant to the problem that the city addresses.' ")
(quoting Renton, 475 U.S. at 51 - 52, 106 S.Ct. 925);
Barnes, 501 U.S. at 584, 111 S.Ct. 2456 (Souter, J.
concurring) (same).
Ben's Bar also contends that the Village failed to meet its
burden of demonstrating the constitutionality of Section
5(b) because "the Village's evidentiary record did not
include any written reports relating specifically to the
effects of serving alcohol in establishments offering nude
and semi-nude dancing." In LaRue, however, the Supreme
Court explicitly held that a State's conclusion that
"certain sexual performances and the dispensation of
liquor by the drink ought not to occur at premises that
have licenses was not an irrational *726 one." 409 U.S. at
118, 93 S.Ct. 390. Because the adult entertainment at
issue in this case is of the same character as that at issue
in LaRue, it was entirely reasonable for the Village to
conclude that barroom nude dancing was likely to
produce adverse secondary effects at the local level, even
in the absence of specific studies on the matter. Alameda
Books, 122 S.Ct. at 1736- 37 (plurality opinion) (adopting
view of plurality in Pap's A.M. as to the evidentiary
requirement for adult entertainment cases), id. at 17 41
(Kennedy, J., concurring) (agreeing with the plurality on
this point, as a fifth vote); Pap's A.M, 529 U.S. at
296-97, 120 S.Ct. 1382 (plurality opinion) (same);
Giavani, 303 F.3d at 516 (same). In fact, the Supreme
Court has gone so far as to assert that "[c]ommon sense
indicates that any form of nudity coupled with alcohol in
a public place begets undesirable behavior." Bellanca,
452 U.S. at 718, IOI S.Ct. 2599. See also Blue Canary,
251 F.3d at I 124 (noting that "[l]iquor and sex are an
t::xplusivt:: l:umbinalion"); Department of Alcoholic
Beverage Control v. Alcoholic Beverage Control Appeals
Bd. of California, 99 Cal.App.4th 880, 121 Cal.Rptr.2d
729, 737 (2002) (same). For these reasons, we conclude
that the evidentiary record fairly supports the Village's
proffered rationale for Section 5(b), and that Ben's Bar
has failed "to cast direct doubt on this rationale either by
demonstrating the [Village's] evidence does not support
its rationale or by furnishing evidence that disputes the
[Village's] factual findings .... " Alameda Books, 122 S.Ct.
at I 736.
Ben's Bar also contends that Section 5(b) is not narrowly
tailored because the Village offered no evidence that "the
incidental restrictions placed on Ben's [Bar], over and
above the pasties and G-strings requirement, ameliorate
any purported negative secondary effects." This
argument, however, is problematic for several reasons,
two of which we will address briefly.
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First, as previously noted, Section 5(b) does not
impose any restrictions whatsoever on a dancer's ability
to convey an erotic message. Instead, the regulation
prohibits Sexually Oriented Businesses like Ben's Bar
from serving alcoholic beverages to its patrons during a
dancer's performance. This is not a restriction on erotic
expression, but a prohibition of nonexpressive conduct
(i.e., serving and consuming alcohol) during the
presentation of expressive conduct. The First Amendment
does not entitle Ben's Bar, its dancers, or its patrons, to
have alcohol available during a "presentation" of nude or
semi-nude dancing. See Gary v. City of Warner Robins,
Georgia, 311F.3d1334, 1340 (11th Cir.2002) (holding
that ordinance prohibiting persons under the age of 2 I
from entering or working at "any establishment ... which
sells alcohol by the drink for consumption on premises"
did not violate an underage nude dancer's First
Amendment right to free expression because she "remains
free to observe and engage in nude dancing, but she
simply cannot do so ·... in establishments that primarily
derive their sales from alcoholic beverages consumed on
the premises"); Sammy's of Mobile, 140 F.3d at 999
(holding that while nude dancing is entitled to a degree of
protection under the Supreme Court's First Amendment
jurisprudence, "we are unaware of any constitutional right
to drink while watching nude dancing"); Dept. of
Alcoholic Beverage Control, 99 Cal.App.4th at 895, 121
Cal.Rptr.2d 729 (noting that "[t]he State ... has not
prohibited dancers from performing with the utmost level
of erotic expression. They are simply forbidden to do so
in establishments which serve alcohol, and the
Constitution is thereby not offended"). What the First
Amendment does require is that establishments like Ben's
Bar be given "a *727 'reasonable opportunity' to
disseminate the speech at issue." North Ave. Novelties,
Inc. v. City of Chicago, 88 F.3d 441, 445 (7th Cir.1996).
A "reasonable opportunity," however, does not include a
concern for economic considerations. Renton, 475 U.S. at
54, I 06 S.Ct. 925."
Second, Section 5(b)'s alcohol prohibition, like the one in
LaRue, is limited to adult entertainment establishments,
and does not apply to:
[T]heaters, performing arts centers,
civic centers, and dinner theaters
where live dance, ballet, music, and
dramatic performances of serious
artistic merit are offered on a
regular basis; and in which the
predominant business or attraction
is not the offering of entertainment
which is intended for the sexual
interests or titillation of customers;
and where the establishment is not
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distinguished by an emphasis on or
the advertising or promotion of
nude or semi-nude performances. 11
Ordinance A--472(6). Compare Giavani, 303 F.3d at 515
(noting that lack of evidentiary support for adult
entertainment liquor regulations "might not pose a
problem if the challenged restrictions applied only to bars
and clubs that present nude or topless dancing").
Finally, we note that Section 5(b)' s liquor prohibition is
no greater than is essential to further the Village's
substantial interest in combating the secondary effects
resulting from the combination of nude and semi-nude
dancing and alcohol consumption because, as a practical
matter, a complete ban of alcohol on the premises of adult
entertainment establishments is the only way the Village
can advance that interest. As the Supreme Court
recognized in LaRue,
Nothing in the record before us or
in common experience compels the
conclusion
that
either
self-discipline on the part of the
customer or self-regulation on the
part of the bartender could have
been relied upon by the Department
to secure compliance with ... [the]
regulation[s]. The Department's
choice of a prophylactic solution
instead of one that would have
required its own personnel to judge
individual instances of inebriation
cannot, therefore, be deemed an
umeasonable one ....
409 U.S. at 116, 93 S.Ct. 390. See also Wise Enterprises,
Inc. v. Unified Government of Athens-Clarke County,
Georgia, 217 F.3d 1360, 1364-65 (11th Cir.2000)
(holding that ordinance prohibiting alcohol on the
premises of adult entertainment establishments satisfied
0 'Brien's requirement that restriction on First
Amendment rights be no greater than necessary to the
furtherance of the government's interest because "[t]here
is no less restrictive alternative"). Indeed, unlike the
zoning ordinance at issue in Alameda Books, there is no
need to speculate as to whether Section 5(b) will achieve
its stated purpose. Prohibiting alcohol on the premises of

adult entertainment establishments will unquestionably
reduce the enhanced secondary *728 effects resulting
from the explosive combination of alcohol consumption
and nude or semi-nude dancing.
Given the foregoing, we conclude that Section 5(b) does
not violate the First Amendment. The regulation has no
impact whatsoever on the tavern's ability to offer nude or
semi-nude dancing to its patrons; it seeks to regulate
alcohol and nude or semi-nude dancing without
prohibiting either. The citizens of the Village of Somerset
may still buy a drink and watch nude or semi-nude
dancing. They are not, however, constitutionally entitled
to do both at the same time and in the same place. Gary,
311 F.3d at 1338 (holding that there is no generalized
right to associate with other adults in alcohol-purveying
establishments with other adults). The deprivation of
alcohol does not prevent the observer from witnessing
nude or semi-nude dancing, or the dancer from conveying
an erotic message. Perhaps a sober patron will find the
performance less tantalizing, and the dancer might
therefore feel less appreciated (not necessarily from the
reduction in ogling and cat calls, but certainly from any
decrease in the amount of tips she might otherwise
receive). And we do not doubt Ben's Bar's assertion that
its profit margin will suffer if it is unable to serve alcohol
to its patrons. But the First Amendment rights of each are
not offended when the show goes on without liquor.

III.

For the reasons expressed in this opinion, Section 5(b)' s
prohibition of alcohol on the premises of adult
entertainment establishments does not violate the First
Amendment. We, therefore, affirm the district court's
decision granting the Village's motion for summary
judgment.

All Citations

316 F.3d 702

Footnotes
Ben's Bar holds a liquor license issued by the Village.
2

Article 1, § 3 of the Wisconsin Constitution provides, inter alia, that "[e]very person may freely speak, write and publish
WESTLAW
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his sentiments on all subjects, being responsible for the abuse of that right, and no laws shall be passed to restrain or
abridge the liberty of speech or of the press." Wis. Const., art. I,§ 3.
3

Article 1, § 1 of the Wisconsin Constitution provides that "[a]ll people are born equally free and independent, and have
certain inherent rights; among these are life, liberty and the pursuit of happiness; to secure these rights, governments
are instituted, deriving their just powers from the consent of the governed." Wis. Const., art. I,§ 1.

4

Wis. Stat. § 66.0107(3) provides that "[t]he board or council of a city, village or town may not, by ordinance, prohibit
conduct which is the same as or similar to conduct prohibited by§ 944.21 [i.e., the state's obscenity statute]."

5

Under Section 3(o) of the Ordinance, "Nudity" or "state of nudity" is defined as "the appearance of the human bare
anus, anal cleft or cleavage, pubic area, male genitals, female genitals, or the nipple or areola of the female breast,
with less than a fully opaque covering; or showing of the covered male genitals in a discernibly turgid state."

6

Plaintiffs Shannen Richards and Jamie Sleight did not appeal the district court's judgment.

7

The Supreme Court has, on two separate occasions, held that requiring nude dancers to wear pasties and G-strings
does not violate the First Amendment. Pap's A.M., 529 U.S. at 301, 120 S.Ct. 1382 (plurality opinion), id. at 307-10,
120 S.Ct. 1382 (Scalia, J., concurring); Bames, 501 U.S. at 571-72, 111 S.Ct. 2456 (plurality opinion), id. at 582, 111
S.Ct. 2456 (Souter, J., concurring).

8

Section 3(w) of the Ordinance defines "Sexually Oriented Business" as "an adult arcade, adult bookstore or adult video
store, adult cabaret, adult motel, adult motion picture theater, adult theater, escort agency or sexual encounter center."

9

Section 3(c) of the Ordinance is the definition for "Adult cabaret," which "means a nightclub, dance hall, bar, restaurant,
or similar commercial establishment that regularly features: (1) persons who appear in a state of Nudity or Semi-nudity;
or (2) live performances that are characterized by 'specified sexual activities'; or (3) films, motion pictures, video
cassettes, slides, or other photographic reproductions that are characterized by the depiction or description of
'specified sexual activities' or Nudity or 'specified anatomical areas.' " (Emphasis added.)

10

According to Ben's Bar, Section 5(b) goes far beyond the pasties and G-strings regulation upheld by the Supreme
Court in Bames and Pap's A.M., prohibiting "any display of the buttocks or of breast below the top of the areola"-i.e.,
"conservative two piece swimsuits, moderately low-cut blouses, short shorts, sheer fabrics and many other types of
clothing that are regularly worn in the community and are in mainstream fashion."

11

It is not entirely clear whether Ben's Bar is arguing that Section 5(b) is facially unconstitutional or merely
unconstitutional as applied. To the extent Ben's Bar seeks to bring a facial challenge, it faces an uphill battle. Ben's Bar
does not argue that the regulation is vague or overbroad, and therefore may only prevail if it can demonstrate "that no
set of circumstances exists under which the [regulation] would be valid." United States v. Salemo, 481 U.S. 739, 745,
107 S.Ct. 2095, 95 L.Ed.2d 697 (1987). See also Horton v. City of St. Augustine, Florida, 272 F.3d 1318, 1331 (11th
Cir.2001) (noting exception to the Salemo rule; that, in the limited context of the First Amendment, a plaintiff may also
bring a facial challenge for overbreadth and/or vagueness).

12

The regulations at issue in LaRue prohibited:
(a) The performance of acts, or simulated acts, of sexual intercourse, masturbation, sodomy, bestiality, oral
copulation, flagellation or any sexual acts which are prohibited by law;
(b) The actual or simulated touching, caressing or fondling on the breast, buttocks, anus or genitals;
(c) The actual or simulated displaying of the pubic hair, anus, vulva or genitals;
(d) The permitting by a licensee of any person to remain in or upon the licensed premises who exposes to public
view any portion of his or her genitals or anus; and, by a companion section;
(e) The displaying of films or pictures depicting acts a live performance of which was prohibited by the regulations
quoted above.
409 U.S. at411-12.

13

The second section of the Twenty-first Amendment provides that "[t]he transportation or importation into any State,
Territory, or possession of the United States for delivery or use therein of intoxicating liquors, in violation of the laws
thereof, is hereby prohibited." U.S. Const. amend. XXI, § 2.

14

See also City of Newport v. Iacobucci, 479 U.S. 92, 95, 107 S.Ct. 383, 93 L.Ed.2d 334 (1986) (upholding the
constitutionality of a city ordinance prohibiting nude or nearly nude dancing in local establishments licensed to sell
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liquor for consumption on the premises); New York State Liquor Auth. v. Bellanca, 452 U.S. 714, 717, 101 S.Ct. 2599,
69 L.Ed.2d 357 (1981) (holding that "[t]he State's power to ban the sale of alcoholic beverages entirely includes the
lesser power to ban the sale of liquor on premises where topless dancing occurs") ; Doran v. Salem Inn. Inc., 422 U.S.
922, 932-33, 95 S.Ct. 2561, 45 L.Ed.2d 648 (1975) (noting that under LaRue states may ban nude dancing as part of
their liquor licensing programs); City of Kenosha v. Bruno, 412 U.S . 507, 515, 93 S.Ct. 2222, 37 L.Ed.2d 109 (1973)
(noting that "regulations prohibiting the sale of liquor by the drink on premises where there were nude but not
necessarily obscene performances [are] facially constitutional").
15

See J & B Social Club No. 1, Inc. v. City of Mobile, 966 F.Supp. 1131, 1136 (S .D.Ala .1996) (Hand, J.).

16

In Renton, the Supreme Court created some confusion as to the appropriate test for analyzing time, place, and manner
regulations by asserting that "time, place, and manner regulations are acceptable so long as they are designed to
serve a substantial governmental interest and do not unreasonably limit alternative avenues of communication ." 475
U.S. at 47, 106 S.Ct. 925. However, as we emphasized in City of Watseka v. Illinois Public Action Council, 796 F.2d
1547 (7th Cir.1986), "[t]he Supreme Court does not always spell out the 'narrowly tailored' step as part of its standard
for evaluating time, place, and manner restrictions." Id. at 1553. Moreover, a close examination of Renton reveals that
the Court did consider whether the zoning ordinance at issue was narrowly tailored . 475 U.S. at 52, 106 S.Ct. 925
("[t]he Renton ordinance is 'narrowly tailored' to affect only that category of theaters shown to produce the unwanted
secondary effects ... ."). In any event, both the Supreme Court and this circuit have continued to apply the "narrowly
tailored" step to time, place , and manner regulations. See Ward v. Rock Against Racism, 491 U.S. 781 , 796 , 109 S.Ct.
2746 , 105 L.Ed .2d 661 .(1989) ; Frisby v. Schultz, 487 U.S. 474, 481 , 108 S.Ct. 2495, .101 L.Ed .2d 420 (1988) ;
Pleasure/and Museum, Inc. v. Beutter, 288 F.3d 988, 1000 (7th Cir.2002) .

17

But see Alameda Books, 122 S.Ct at 1745 n. 2 (Souter, J., dissenting) Uoined by Stevens, J . and Ginsburg, J.) (noting
that "[b]ecause Renton called its secondary-effects ordinance a mere, time, place , or manner restriction and thereby
glossed over the role of content in secondary-effects zoning .. . I believe the soft focus of its statement of the middle-tier
test should be rejected in favor of the ... [O'Brien ] formulation ... a closer relative of secondary effects zoning than
mere time, place, and manner regulations, as the Court ... implicitly recognized [in Pap 's A.M.] .").

18

The Court also concluded that the zoning ordinance did not violate the Due Process and Equal Protection Clauses of
the Fourteenth Amendment, American Mini Theatres, 427 U.S. at 61 , 72-73 , 96 S.Ct. 2440 ; see generally id. at 73-84 ,
96 S.Ct. 2440 (Powell , J., concurring} , issues that are not before us on appeal.

19

The American Mini Theatres plurality also noted, in a footnote, that the city had enacted the zoning ordinance because
of its determination that "a concentration of 'adult' movie theaters causes the area to deteriorate and become a focus of
crime, effects which are not attributable to theaters showing other types of films, " 427 U.S. at 71 n. 34, 96 S.Ct. 2440
(emphasis added), noting "[i]t is this secondary effect which these zoning ordinances attempt to avoid, not the
dissemination of 'offensive' speech." Id. (emphasis added) .

20

Under Marks v. United States, 430 U.S. 188, 193, 97 S.Ct. 990, 51 L.Ed.2d 260 (1977), Justice Powell's concurrence
is the controlling opinion in American Mini Theatres, as the most narrow opinion joining four other Justices in the
judgment of the Court. Entertainment Concepts, Inc., Ill v. Maciejewski, 631 F.2d 497, 504 (7th Cir.1980).

21

Falling in between American Mini Theatres and Renton is the Supreme Court's decision in Schad v. Borough Mount
Ephraim, 452 U.S. 61, 101 S.Ct. 2176 , 68 L.Ed .2d 671 (1981), where the Court struck down, on First Amendment
grounds, a zoning ordinance that did not-like the ordinance in American Mini Theatres-require the dispersal of adult
theaters, but instead prohibited them altogether. Id. at 71-72 , 96 S.Ct. 2440 (plurality opinion); id. at 77, 96 S.Ct. 2440
(Blackmun, J., concurring); id. at 79, 96 S.Ct. 2440 (Powell, J., concurring) . The only significance of Schad, for purpose
of our analysis, is that the holding of that case serves as the basis for the first step in the Renton framework-Le ., does
the ordinance completely prohibit the expressive conduct at issue? See Alameda Books, 122 S.Ct. at 1733 (noting that
the first step in the Renton framework was the Court's determination that "the ordinance did not ban adult theaters
altogether, but merely required that they be distanced from certain sensitive locations"); Renton, 475 U.S. at 46, 106
S.Ct. 925.

22

See also American Mini Theatres, 427 U.S . at 80 , 96 S.Ct. 2440 (Powell, J., concurring) ("Nor is there doubt that the
interests furthered by this ordinance are both important and substantial").

23

In doing so, the Barnes plurality noted that the O'Brien test and the time, place, and manner test utilized by the Court in
Renton have "been interpreted to embody much the same standards .... " 501 U.S . at 566 , 111 S.Ct. 2456.
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24

Under Marks, 430 U.S. at 193, 97 S.Ct. 990, Justice Souter's concurrence is the controlling opinion in Barnes, as the
most narrow opinion joining the judgment of the Court. Schultz, 228 F.3d at 842 n. 2; DiMa Corp., 185 F.3d at 830.

25

The Pap's A.M. plurality's reliance on Renton's secondary effects doctrine is significant because it marks a departure
from the Barnes plurality's determination that a public indecency ordinance may be justified by a State's interest in
protecting societal order and morality, Barnes, 501 U.S. at 568, 111 S.Ct. 2456, and an adoption of the approach
advocated by Justice Souter in his concurrence in that case. Id. at 582, 111 S.Ct. 2456.

26

The plurality in Alameda Books characterized the second step of the Renton framework as follows: "[w]e next consider[
] whether the ordinance [is] content neutral or content based." 122 S.Ct. at 1734. In his concurrence, Justice Kennedy
joined the four dissenters, id. at 1744-45, in jettisoning the "content neutral" label, noting that the "fiction" of adult
entertainment zoning ordinances being "content neutral ... is perhaps more confusing than helpful .... These ordinances
are content based and we should call them so." Id. at 1741. In reaching this conclusion, Justice Kennedy emphasized
that "whether a statute is content neutral or content based is something that can be determined on the face of it; if the
statute describes speech by content then it is content based." Id. Justice Kennedy concluded, however, that an adult
entertainment zoning ordinance is not subject to strict scrutiny simply because it "identifies the problem outside by
reference to the speech inside," id. at 1740, and, as such, "the central holding of Renton is sound: A zoning restriction
that is designed to decrease secondary effects and not speech should be subject to intermediate rather than strict
scrutiny." Id. at 1741. Thus, while the label has changed, the substance of Renton's second step remains the same.

27

This prong is, for all practical purposes, identical to the Alameda Books plurality's inquiry into whether the zoning
ordinance "was content neutral or' content based." 122 S.Ct. at 1733-34. Although a majority of the Justices no longer
employ the content neutral label when evaluating the constitutionality of a "secondary effects" ordinance, the ultimate
inquiry remains the same. See supra n. 26.

28

Federal courts evaluating the "predominant concerns" behind the enactment of a statute, ordinance, regulation, or the
like, may do so by examining a wide variety of materials including, but not limited to, the text of the regulation or
ordinance, any preamble or express legislative findings associated with it, and studies and information of which
legislators were clearly aware. Ranch House, 238 F.3d at 1280.

29

Compare G. Q. Gentlemen's Quarters, Inc. v. City of Lake Ozark, Missouri, 83 S.W.3d 98, 103 (2002) (holding that
because the city presented no evidence that its purpose in enacting an ordinance restricting nudity in establishments
where alcoholic beverages are sold "was to prevent the negative secondary effects associated with erotic dancing
establishments, and, thus, that the ordinance was unrelated to the suppression of expression, the City had the heavy
burden of justifying the ordinance under the strict scrutiny standard").

30

As noted supra, under Marks v. United States, 430 U.S. 188, 97 S.Ct. 990, 51 L.Ed.2d 260 (1977), Justice Kennedy's
concurrence is the controlling opinion, as the most narrow opinion joining the judgment of the Court.

31

In this case, it is unnecessary to conclusively resolve which of these two standards is applicable. As explained infra,
Section 5(b)' s alcohol prohibition is, as a practical matter, the least restrictive means of furthering the Village's interest
in combating the secondary effects resulting from the combination of adult entertainment and alcohol consumption, and
therefore satisfies either standard.

32

In an affidavit filed with the district court, Barry Breault, part-owner of Ben's Bar, stated that:
The bulk of Ben's Bar's revenues are derived from beverage sales and associated food sales. Revenues from
adult entertainment ... account for only about one-third of Ben's revenues. Ben's Bar cannot operate at a profit
without the revenue from the sale of alcoholic beverages, and the business such sales bring in.

(Emphasis added.)
33

This section of the Ordinance also emphasizes that "[w]hile expressive live nudity may occur within these
establishments [those noted in section (6) ], this ordinance seeks only to minimize and prevent the secondary effects of
Sexually Oriented Businesses on the community. Negative secondary effects have not been associated with these
establishments."

End of Document
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Affirmed in part, reversed in part, and remanded in part.
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Sexually-oriented business brought § 1983 action against
city, alleging that ordinance designed to regulate
sexually-oriented
businesses
violated
the
First
Amendment, the right to privacy, the Due Process Clause,
and the Equal Protection Clause. The United States
District Court for the Northern District of Indiana, Allen
Sharp, J., granted summary judgment for city, and
business appealed. The Court of Appeals, Kanne, Circuit
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injunction against enforcement of the invalid provisions.
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Constitutional Law
Y..Bookstores

Federal Courts
Voluntary cessation of challenged conduct

Although municipalities may regulate adult
bookstores, they may not impermissibly burden
protected speech. U.S.C.A. Const.Amend. 1.

The general rule is that voluntary cessation of a
challenged practice rarely moots a federal case,
because a party should not be able to evade
judicial review, or to defeat a judgment, by
temporarily altering questionable behavior.

Cases that cite this headnote

3 Cases that cite this headnote

Constitutional Law
~Substantial impact, necessity of

[8[

Federal Courts
and duration of dispute; recurrence;
"capable of repetition yet evading review"

~Inception

l'or a facial overbreadth challenge of a
municipal ordinance to be successful, plaintiffs
must establish a realistic danger that the
ordinance itself will significantly compromise
recognized First Amendment protections of
parties not before the Court. U.S.C.A.
Const.Amend. 1.

A case might become moot if subsequent events
made it absolutely clear that the allegedly
wrongful behavior could not reasonably be
expected to recur.
2 Cases that cite this headnote

3 Cases that cite this headnote
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[6[

Constitutional Law
<FSexually Oriented Businesses; Adult
Businesses or Entertainment
Public Amusement and Entertainment
V-Sexually Oriented Entertainment
Public Amusement and Entertainment
"'°'Dancing and other performances

Definition of regulated media in city's ordinance
designed
to
regulate
sexually-oriented
businesses did not incorporate excessive amount
of protected speech, and thus, was not overbroad
in violation of the First Amendment;
ordinance's plain language limited its
application to media of which nudity or sexual
activities formed the essential component.
U.S.C.A. Const.Amend. l.
3 Cases that cite this headnote
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Federal Courts
Weight and sufficiency

A party asserting mootness bears a heavy burden
of persuading the court that there is no
reasonable expectation that the challenged
conduct will reappear in the future.
1 Cases that cite this headnote
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Constitutional Law
~Mootness

City's issuance of moratorium ceasing
enforcement of portions of its challenged
sexually-oriented
businesses
ordinance,
requiring applicants and employees to provide
significant personal information in order to
obtain licenses, only until the matter was
resolved, did not moot question of constitutional
validity of those portions of the ordinance; the
moratorium was not permanent and could be
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lifted at any time.
Portions of city's sexually-oriented businesses
ordinance requiring applicants and employees to
provide significant personal information in order
to obtain licenses were invalid prior restraints
under the First Amendment; the requirements
were redundant and unnecessary for the city's
stated purposes and served no purpose other
than harassment. U.S.C.A. Const.Amend. I.

3 Cases that cite this headnote
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Constitutional Law
of invalidity

~Presumption

Any system of prior restraint of expression
comes bearing a heavy presumption against its
constitutional validity due to the danger of
censorship. U.S.C.A. Const.Amend. 1.

3 Cases that cite this headnote
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Cases that cite this headnote
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[13]

Constitutional Law
;FPublic amusement and entertainment
Public Amusement and Entertainment
~Sexually Oriented Entertainment

Licensing registration requirements imposed on
adult bookstore applicants and employees are
"prior restraints" for First Amendment purposes.
U.S.C.A. Const.Amend. 1.

Portion of city's sexually-oriented businesses
ordinance regulating the outward appearance of
such businesses did not violate the equal
protection clause; it was a legitimate exercise of
the city's ability to regulate sexually-oriented
businesses in order to minimize the secondary
effects associated with such businesses.
U.S.C.A. Const.Amend. 14.

Cases that cite this headnote
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Constitutional Law
~Licenses and permits

Constitutional Law
Place, or Manner Restrictions

[16[

~Time,

Proper time, place, or manner restrictions on
expression must be narrowly tailored to serve a
significant government interest unrelated to the
suppression of free expression and leave open
alternative
channels
for
communication.
U.S.C.A. Const.Amend. l.

Constitutional Law
'FAdvertising, signs, and billboards
Portion of city's sexually-oriented businesses
ordinance regulating the outward appearance of
such businesses would be analyzed as a time,
place, or manner restriction, in § 1983 action by
sexually-oriented business challenging the
ordinance under the First Amendment, where
the ordinance did not ban all advertising by
sexually-oriented
businesses.
U.S.C.A.
Const.Amend. l; 42 U.S.C.A. § 1983.
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Constitutional Law
<FLicenses and permits in general
Public Amusement and Entertainment
~Sexually Oriented Entertainment
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~Content-Neutral

Regulations or Restrictions
Constitutional Law
~Narrow tailoring requirement; relationship to
governmental interest
Constitutional Law
$-Existence of other channels of expression

[20)

Constitutional Law
signs, and billboards
Public Amusement and Entertainment
Sexually Oriented Entertainment

~Advertising,

Proper time, place, or manner regulations of
expression must ( 1) be justified without
reference to the content of the regulated speech,
(2) be narrowly tailored to serve a significant
government interest unrelated to the suppression
of free expression, and (3) leave open alternative
U.S.C.A.
channels
for
communication.
Const.Amend. l.

For purpose of analysis whether portion of city's
sexually-oriented
businesses
ordinance
regulating the outward appearance of such
businesses was a proper time, place, or manner
regulation of expression, the ordinance's
purpose of minimizing the secondary effects of
sexually-oriented
businesses
served
a
"significant governmental interest." U.S.C.A.
Const.Amend. 1.

3 Cases that cite this headnote

I Cases that cite this headnote
[181

Constitutional Law
Regulations or Restrictions

,~Content-Neutral

A regulation is content-neutral if it is justified
without reference to the content of reguiated
speech, even if it has an incidental effect on
some speakers or messages but not on others.
U.S.C.A. Const.Amend. 1.

[211

· Physical layoul and slaging n:quirt::mt::nls

For purpose of analysis whether portion of city's
sexually-oriented
businesses
ordinance
regulating the outward appearance of such
businesses was a proper time, place, or manner
regulation of expression, the ordinance's
restrictions would be "narrowly tailored" if they
advanced a substantial interest that would be
achieved less effectively absent the restrictions,
and the restrictions did not burden substantially
more speech than was necessary for such
advancement, but narrow tailoring would not
require the restrictions to be the least restrictive
means of serving the city's content neutral
interests. U.S.C.A. Const.Amend. 1.

Cases that cite this headnote

[191

Constitutional Law
layout and staging requirements
Public Amusement and Entertainment
~Sexually Oriented Entertainment
~Physical

For purpose of analysis whether portion of city's
sexually-oriented
businesses
ordinance
regulating the outward appearance of such
businesses was a proper time, place, or manner
regulation of expression, the ordinance was
"content-neutral" where it was enacted in order
mm1m1ze the
adverse
impact of
to
sexually-oriented businesses on the surrounding
area, a purpose unrelated to the content of the
restricted speech. U.S.C.A. Const.Amend. 1.
Cases that cite this headnote
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Constitutional Law
layout and staging requirements
Constitutional Law
,~Advertising, signs, and billboards
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~Physical

© 2017 Thomson Reuters No claim to original U S. Government Works

4

Pleasureland Museum, Inc. v. Seutter, 288 F.3d 988 (2002)

ordinance, which required an unobstructed view
from a manager's station of every area of the
premises to which any patron was permitted
access, excluding restrooms, was a proper time,
place, or manner regulation of expression, the
open-booth restriction was "content neutral" in
that it was aimed at the secondary effects of
private viewing booths, i.e., the possible spread
of disease and the creation of unsanitary,
unhealthy conditions, and not at the content of
the films shown in the booths. U.S.C.A.
Const.Amend. l .

For purpose of analysis whether portion of city's
sexually-oriented
businesses
ordinance
regulating the outward appearance of such
businesses was a proper time, place, or manner
regulation of expression, subportions of the
ordinance regulating font and color of such a
business's primary sign, and requiring exterior
of such a business establishment to be painted in
a single achromatic color, were sufficiently
"narrowly tailored" to serve the city's
significant interests in preventing a decline in
the values of surrounding properties. U.S.C.A.
Const.Amend. l.

Cases that cite this headnote

l Cases that cite this headnote
[25)

1231

Constitutional Law

<FPhysical layout and staging requirements
Constitutional Law

Public Amusement and Entertainment

,~Advertising,

~Sexually

signs, and billboards

Oriented Entertainment

Public Amusement and Entertainment
~Sexually

Oriented Entertainment

For purpose of analysis whether open-booth
portion of city's sexually-oriented businesses
ordinance, which required an unobstructed view
from a manager's station of every area of the
premises to which any patron was permitted
access, excluding restrooms, was a proper time,
place, or manner regulation of expression, the
open-booth restriction served a legitimate
government interest in fighting the spread of
sexually transmitted diseases and maintaining
safe,
sanitary
conditions.
U.S.C.A.
Const.Amend. l.

For purpose of analysis whether portion of city's
sexually-oriented
businesses
ordinance
regulating the outward appearance of such
businesses was a proper time, place, or manner
regulation of expression, subportion of the
ordinance which limited signage to only the
legal name of the enterprise was not sufficiently
"narrowly tailored," because it was substantially
broader than necessary to achieve the city's
goals of combating deleterious secondary effects
such as urban blight and a decline in property
values; the business would not even be allowed
to notify the public about what type of store it
operated or what its hours of operation were.
U.S.C.A. Const.Amend. l.
7 Cases that cite this headnote

Cases that cite this headnote

[26)

Constitutional Law
~Physical

layout and staging requirements

Public Amusement and Entertainment
~Sexually
[24)

Constitutional Law
,~Physical

layout and staging requirements

Public Amusement and Entertainment
~Motion

pictures, videos and games

For purpose of analysis whether open-booth
portion of city's sexually-oriented businesses
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Oriented Entertainment

For purpose of analysis whether open-booth
portion of city's sexually-oriented businesses
ordinance, which required an unobstructed view
from a manager's station of every area of the
premises to which any patron was permitted
access, excluding restrooms, was a proper time,
place, or manner regulation of expression, the
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open-booth
restriction
was
sufficiently
"narrowly tailored" to meet city's legitimate
goals of preventing the spread of disease and
maintaining sanitary and safe conditions at
sexually-oriented businesses, even though less
restrictive alternatives such as video cameras or
roaming security guards might accomplish the
goals as effectively. U.S.C.A. Const.Amend. I.

raised for first time on appeal, whether licensing
in
city's
sexually-oriented
requirements
businesses ordinance were facially invalid in
their entirety because the ordinance lacked a
provision preserving the status quo pending
judicial review of the denial or revocation of an
existing business's license; as the case was
being remanded to allow the district court to
address other matters, the issue could be raised
at that time in order to allow the district court an
initial opportunity to address the issue.

4 Cases that cite this headnote

Cases that cite this headnote
(27(

Constitutional Law
layout and staging requirements
Public Amusement and Entertainment
~Sexua lly Oriented Entertainment
~Physical

(JO(

Municipal Corporations
of partial invalidity

~Effect

1281

For purpose of analysis whether open-booth
portion of city's sexually-oriented businesses
ordinance, which required an unobstructed view
from a manager's station of every area of the
premises to which any patron was permitted
access, excluding restrooms, was a proper time,
place, or manner regulation of expression, the
open-booth restriction left open ample
of communication.
alternative
channels
U.S.C.A. Const.Amend. I.

In deference to the robust severability clause of
city's sexually-oriented businesses ordinance,
Court of Appeals would permanently enjoin
only the sections of the ordinance struck as
unconstitutional, i.e., several of its disclosure
requirements for iicense applicants and
employees and an outdoor signage restriction,
and permit the operation of the sections that
were either upheld or that were unchallenged.

1 Cases that cite this headnote

1 Cases that cite this headnote

Federal Courts
general; necessity

~ln

Attorneys and Law Firms

Generally, the Court of Appeals does not
address, for the first time on appeal, an
argument which was not raised at the trial court
level, and invocation of exceptions to this
general rule is discretionary.

*992 Richard Kammen (argued), McClure, McClure &
Kammen, Indianapolis, IN, for Plaintiffs-Appellants.

Cases that cite this headnote

Before RIPPLE, MANION, and KANNE, Circuit Judges.

*993 John P. Gourley, Mishawaka City Atty.,
Mishawaka, IN, Bruce A. Taylor (argued), Fairfax, VA,
for Defendants-Appellees.

Opinion

KANNE, Circuit Judge.
1291

Federal Courts
~Constitutional

questions

Court of Appeals would not consider issue,

The City of Mishawaka, Indiana enacted an ordinance
designed to regulate sexually-oriented businesses.

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-
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Pleasureland Museum, a sexually-oriented business in
Mishawaka, filed suit under 42 U.S.C. § 1983, alleging
that the ordinance violated the First Amendment, the right
to privacy, the Due Process Clause, and the Equal
Protection Clause. The district court upheld the ordinance
in its entirety. We affirm in part, reverse in part, and
remand in part.

I. History

For twenty years, plaintiffs Ed and Shirlee Balanow have
operated Pleasureland Museum as a sexually-oriented
business in Mishawaka, Indiana. Pleasureland sells and
rents adult-oriented materials and offers its customers
private viewing booths. In 1999, Mishawaka's common
council began exploring ways to combat what it deemed
the harmful secondary effects associated with
sexually-oriented businesses.' In that same year, the
council approved
Ordinance No. 44-15
(the
"Ordinance"), which established a licensing and
regulatory system applicable to all sexually-oriented
businesses. Under the Ordinance's scheme, all
sexually-oriented businesses operating within the city
limits of Mishawaka are required to obtain a license and
to comply with numerous regulations.
The preamble to the Ordinance states that the purpose of
the Ordinance is "to protect the health, welfare, safety,
morals and general welfare of the citizens of the City" by
addressing the "deleterious effects of sexually-oriented
businesses within the City." Further, the preamble
explains that the Ordinance has "neither the purpose nor
effect of imposing a limitation or restriction on the
content of any communicative materials."
Section 125.02(A)(2) defines the different types of
sexually-oriented businesses subject to the Ordinance and
in relevant part provides:
"Adult Bookstore", "Adult Novelty Store" or "Adult
Video Store" means a commercial establishment which
has as a significant or substantial portion of its
stock-in-trade or derives a significant or substantial
portion of its revenues or devotes a significant or
substantial portion of its interior business or advertising
to the sale or rental, for any form of consideration, of
any of the following:
a. Books, magazines, periodicals or other printed
matter, or photographs, films, motion pictures, video
cassettes, slides, or other visual representations
[collectively "Media"] which are characterized by
WESTLAW

the depiction or description of "specified sexual
activities" or "specified anatomical areas";
b. Instruments, devices, or paraphernalia which
designed for use or marketed primarily
stimulation of human genital organs or
sadomasochistic use or abuse of themselves
others.

are
for
for
or

c. An establishment may have other principal
business purposes that do not involve the offering for
sale rental or viewing of materials depicting *994 or
describing "specified sexual activities" or "specified
anatomical areas,'' and still be categorized as [an]
adult bookstore ....
Section 125.02(P) defines "Specified Anatomical Areas"
as "[l]ess than completely and opaquely covered human
genitals, pubic region, buttocks, anus, or female breasts,"
and "[h]uman male genitals in.a discernibly turgid state,
even if completely opaquely covered" (collectively
"nudity"). Section 125.02(Q) defines "specified sexual
activities" as:
1. The fondling or other intentional touching of
human genitals, pubic region, buttocks, anus, or
female breasts;
2. Sex acts, normal or perverted, actual or stimulated,
including intercourse, oral copulation, or sodomy;
3. Masturbation, actual or simulated; or
4. Human genitals in a state of sexual stimulation,
arousal or tumescence;
5. Excretory functions as part of or in connection
with any of the activities set forth in subdivisions (1)
through (4) of this subsection.
(collectively "sexual activities").
Sections 125.03 though 125.12 outline the licensing and
regulatory scheme applicable to sexually-oriented
businesses. Section 125 .13 explains the requirements for
employee licenses and Section 125 .14 places restrictions
on the exhibition of sexually-explicit films or videos in
video booths and provides in relevant part:
A. A person who operates or causes to be operated a
sexually oriented business, other than a sexually
oriented motel/hotel, regardless of whether or not a
permit has been issued to said business under this
Ordinance, which exhibits on the premises in a
viewing room of less than one hundred fifty (150)
square feet of floor space, a film, video cassette or
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other video reproduction which depicts specified
sexual activities or specified anatomical areas, shall
comply with the following requirements:

entertainment. 2
Section 125.22 bans the distribution of sexual devices:
A. It is unlawful for anyone to distribute, for
commercial purposes, sell or offer for sale any
device, instrument or paraphernalia designed or
marketed primarily for stimulation of human genital
organs or for sadomasochistic use or abuse of
themselves or others.

1. Upon application for a sexually oriented
business permit, the application shall be
accompanied by a diagram of the premises
showing a plan thereof specifying the location of
one or more manager's stations, the location of all
overhead lighting fixtures and designating any
portion of the premises wherein patrons will not
be permitted. A manager's station may not exceed
thirty-two (32) square feet of floor area with no
dimension greater than eight (8) feet.

4. It is the duty of the owners and operator of the
premises to insure that at least one employee is on
duty and situated at each manager's station at all
times that any patron is present inside the
premises.
5. The interior of the premises shall be configured
in such a manner that there is an unobstructed
view from a manager's station of every area of the
premises to which any patron is permitted access
for any purpose, excluding restrooms. Restrooms
may not contain video reproduction equipment. If
the premises have two or more manager's stations
designated, then the interior of the premises shall
be configured in such a manner that there is an
unobstructed view of each area of the premises to
which any patron is permitted access for any
purpose from at least one of the manager's
stations. The view required in this subsection *995
must be by direct line of sight from the manager's
station.
6. It shall be the duty of the owners and operator,
and it shall also be the duty of any agents and
employees present on the premises to insure that
the view area specified in Subsection 5 remains
unobstructed by any doors, walls, merchandise,
display racks or other materials or person at all
times and to insure that no patron is permitted
access to any area of the premises which has been
designated as an area in which patrons will not be
permitted in the application filed pursuant to
Subsection A. of this section.
("Open Booth Restrictions"). Section 125 .16 restricts the
use of advertising, lighting, and exterior painting by
sexualiy-oriented businesses ("Signage and Painting
Restrictions"), and Section 125.19 regulates live
WES TL AW

B. Such devices, instruments or paraphernalia shall
include, but are not limited to, phallic shaped
vibrators, dildo's, muzzles, whips, chains, bather
restraints, racks, non-medical enema kits, body
piercing implements (excluding earrings or other
of
decorative
jewelry)
or
other
tools
sado-masochistic abuse.
Section 125.21 imposes ·a fine of up to $2,500 for any
violation of the Ordinance. Finally, Section 125.23
contains a severability clause: "If any section, subsection
or clause of this Ordinance shall be deemed to be
unconstitutional or otherwise invalid, the validity with the
remaining section, subsection and clauses shall not be
affected thereby."
Shortly after its enactment, plaintiffs sued Mishawaka,
seeking a permanent injunction against enforcement of
the Ordinance, damages, and declaratory judgment.
Mishawaka agreed not to enforce the Ordinance until the
district court reached a decision on summary judgment.
Both parties moved for summary judgment, and the
district court granted Mishawaka's motion and entered
judgment in its favor.
On appeal, plaintiffs contend that: (1) the Ordinance's
definition of regulated businesses is facially overbroad;
(2) the ban on the sale of sexual devices is facially
void-for-vagueness and overbroad and violates the right
to privacy; (3) requiring applicants and employees to
provide significant personal information in order to obtain
licenses violates the First Amendment; (4) the Signage
and Painting Restrictions violate the First Amendment
and the Equal Protection Clause; (5) the Open Booth
Restrictions violate the First Amendment; and (6) the
judicial review provision is invalid.

A. Standard of Review
1

2

3

! ! 1 ! ! ! We review de nova the question of whether a state

law or municipal ordinance violates the United States
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Constitution. See Gresham v. Peterson, 225 F.3d 899, 903
(7th Cir.2000). However, in assessing the constitutionality
of an allegedly vague or overbroad state law or ordinance,
"a federal court must, of course, consider any limiting
construction that a state court *996 or enforcement
agency has proffered." Village of Hoffman Estates v.
Flipside, Hoffman Estates, Inc., 455 U.S. 489, 494 n. 5,
102 S.Ct. 1186, 71 L.Ed.2d 362 (1982). In the present
case, no Indiana court has interpreted the Ordinance, and
therefore, we have no authoritative judicial construction
of the Ordinance's terms.' See Gresham, 225 F.3d at 908.

B. Regulated Businesses

Plaintiffs contend that the Ordinance is impermissibly
overbroad because the definition of regulated Media
incorporates an excessive amount of protected speech.
The Ordinance provides the following relevant
definitions:
"Adult Bookstore", "Adult Novelty Store" or "Adult
Video Store" means a commercial establishment which
has as a significant or substantial portion of its
stock-in-trade or derives a significant or substantial
portion of its revenues or devotes a significant or
substantial portion of its interior business or advertising
to the sale or rental, for any form of consideration,
[from:]
a. Books, magazines, periodicals or other printed
matter, or photographs, films, motion pictures, video
cassettes, slides, or other visual representations
[collectively "Media"] which are characterized by the
depiction or description of [nudity] or [sexual
activities].
Section 125.02(A)(2).
4

parties not before the court thereby establishing a realistic
danger of overbreadth.
161

Plaintiffs argue that the definition of regulated Media
would bring any magazine or book within the Ordinance's
scope that mentions sexual activities or shows nudity and,
thus according to the plaintiffs, the Ordinance is
overbroad. In determining whether Section 125.02(A)(2)
is overbroad, we look at its plain meaning. See Schultz v.
Cumberland, 228 F.3d 831, 849 (7th Cir.2000). The
Ordinance defines "Adult Bookstore," "Adult Novelty
Store," and "Adult Video Store" as commercial
establishments that, inter alia, "derive [ ] a significant or
substantial portion or [their] revenues" from Media
"characterized by the depiction or description of' nudity
or sexual activities. See Section 125.02(A)(2) (emphasis
added). "Characterized'' means "to be a distinguishing
characteristic of," and "characteristic" means "belonging
to ... essential nature of." Webster's Third New Int'!
Dictionary 376 (1986) (emphases added). The
Ordinance's plain language limits its application to Media
of which nudity or sexual activities form the essential
component. Thus, protected speech *997 remains outside
the scope of the definition, and we reject plaintiffs' facial
overbreadth challenge."

C. Sexual Devices

Plaintiffs next contend that Section 125.22, which
prohibits the sale of devices "designed or marketed
primarily for stimulation of human genital organs or for
sadomasochistic use or abuse," is unconstitutionally
vague and overbroad, and also violates fundamental rights
protected by the Fourteenth Amendment. We conclude
that the district court did not adequately consider these
issues, and accordingly, we remand for the district court
to consider these claims in the first instance.

5

Although municipalities may regulate adult
bookstores, they may not impermissibly burden protected
speech, see, e.g., Genusa v. City of Peoria, 619 F.2d
1203, 1210-12 (7th Cir.1980). Plaintiffs argue on behalf
of third parties who are deterred from engaging in
protected speech by what plaintiffs regard as the
Ordinance's substantial threat of overbreadth. For a facial
overbreadth challenge to be successful, plaintiffs must
establish "a realistic danger that the statute itself will
significantly compromise recognized First Amendment
protections of parties not before the Court." City Council
of Los Angeles v. Taxpayers for Vincent, 466 U.S. 789,
801, 104 S.Ct. 2118, 80 L.Ed.2d 772 (1984). Plaintiffs
contend that the Ordinance restricts protected speech of
11 11
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Plaintiffs
contend
that
Section
125.22
is
unconstitutionally vague under Ko/ender v. Lawson, 461
U.S. 352, 358, 103 S.Ct. 1855, 75 L.Ed.2d 903 (1983),
because it vests complete discretion in the hands of the
enforcement agency and fails to provide the minimal
guidelines required for due process. Its concerns about
arbitrary enforcement are well-taken because at oral
argument, Mishawaka asserted that only some types of
sexual devices-such as certain vibrators-were banned
by Section 125.22, but others were not.' Moreover,
although Mishawaka did not articulate a difference
between the allegedly prohibited vibrators and the
permissible vibrators, Mishawaka asserted that it would
enforce Section 125.22 against plaintiffs but not against
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other vendors of vibrators. Although such particularized
enforcement might be constitutional, the record lacks any
evidence addressing this issue. 6 In order to determine
whether Section 125.22 is unconstitutionally vague, we
must remand for a factual development of the record
addressing the types of sexual devices banned under
Section 125.22 and the types of sexual devices permitted
under Section 125.22.
Plaintiffs also raise vagueness concerns because aithough
Section 125.22 bans sexual devices "designed or
marketed primarily for the stimulation of the human
genital organs," Section 125.22 does not ban sexual
devices designed or marketed primarily for therapeutic
use. We take note that stimulation of human genital
organs forms part of medically-recognized therapeutic
treatment for female sexual dysfunction. See, e.g., JOHN
P. WINCZE & MICHAEL P. CAREY, SEXUAL
DYSFUNCTION: A GUIDE FOR ASSESSMENT AND
TREATMENT 151 (2d ed.2001) (recommending
vibratory stimulation as one of three courses of
treatment);
HANDBOOK
OF
SEXUAL
DYSFUNCTIONS: ASSESSMENT AND TREATMENT
269-73 (William O'Donohue & James H. Geer eds.,
1993) ("HANDBOOK") (listing vibratory use as
necessary step to treat certain cases of tema!e
anorgasmia). In addition, FDA regulations conclusively
establish the therapeutic and medical value of certain
sexual devices. 7 See *998 21 C.F.R. § 881J.591JO(a) (2001);
21 C.F.R. § 884.5960(a) (2001); 21 C.F.R. § 884.5960
(1980); see also Williams v. Pryor, 41 F.Supp.2d 1257,
1292 n. 48 (N.D.Al.1999), rev'd on other grounds, 240
F.3d 944 (11th Cir.2001); State v. Hughes, 246 Kan. 607,
792 P.2d 1023, 1025 (1990) (noting use of dildos and
vibrators to treat urinary stress incontinence).
Because certain therapeutic treatments for sexual
dysfunction often necessarily entail the stimulation of the
human genital organs, see, e.g., HANDBOOK at 269-73,
Section 125.22 needs to provide standards for determining
which of those two uses-stimulation as a part of therapy
or merely stimulation-takes priority and thus is a sexual
device's "primary" use. We must remand for due
consideration by the district court because the record does
not contain any information of whether it is possible to
distinguish a sexual device's primary use from its
auxiliary uses and the prevalence of each type of use, and
such information is necessary in order to properly address
this claim.
We also conclude that the district court did not adequately
consider plaintiffs' fundamental rights challenges. At
least two courts have found a ban on similar devices
unconstitutional because they intruded upon the
WESTLAW

fundamental right to privacy, see Hughes, 792 P.2d at
1032; People v. Seven Thirty-Five East Colfax, Inc., 697
P.2d 348, 370 (Colo.1985), and the Eleventh Circuit has
also raised similar questions. See Williams, 240 F.3d at
955-56 (holding that a similar statute was not facially
unconstitutional but remanding for "as applied" analysis);
but see Kametches v. State, 242 Ga. 721, 251 S.E.2d 232,
234 (1978) (finding that a ban on distribution of sexual
devices did not invade privacy of adult or married
couples); Coberly v. State, 640 S.W.2d 428, 430
(Tex.App.1982) (concluding that prohibition on
promotion of obscene devices did not violate individual
right to privacy). In the present case, the district court did
not address this issue specifically, and the record is too
narrow to permit us to decide whether or to what extent
Section 125.22 infringes upon a fundamental right.
Accordingly, we must remand.
Finally, plaintiffs contend that Section 125.22 is
unconstitutionally overbroad because it bans the sale of
contraceptives in violation of Griswold v. Connecticut,
381 U.S. 479, 485, 85 S.Ct. 1678, 14 L.Ed.2d 510 (1965).
As the district court did not discuss this issue and the
record does not contain any pertinent details, we remand
plaintiffs' overbreadth challenge to determine whether
Section 125.22 impermissib!y intrudes upon the
constitutionally permissible sale of prophylactics or 1s
otherwise unconstitutionally overbroad.
Mishawaka suggests that Sewell v. Georgia, 435 U.S.
982, 98 S.Ct. 1635, 56 L.Ed.2d 76 (1978) establishes the
constitutionality of Section 125.22. In Sewell, the United
States Supreme Court dismissed an appeal from the
Georgia Supn:me Court for want of a substantial federal
question, see id. at 983, 98 S.Ct. 1635, a disposition that
"prevent[ s] lower courts from coming to opposite
conclusions on the precise issues presented and
necessarily decided by those actions" as applied to "the
particular facts involved." Mandel v. Bradley, 432 U.S.
173, 176, 97 S.Ct. 2238, 53 L.Ed.2d 199 (1977)
(emphases added). The particular facts of the Georgia
statute at issue in Sewell are materially different from
Section 125.22, see GA. ANN.CODE § 210l(c) (1975),
and we conclude that Sewell is not controlling. 8

D. License Registration Requirements
Relying on Cumberland, plaintiffs next contend that the
Ordinance's prov1s10ns requmng *999 business
applicants to submit a residential address, recent
photograph, Social Security number, tax identification
number, and driver's license information, see §§
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125.03(F)(8)-(10), are unconstitutional because they serve
no legitimate governmental purpose. See 228 F.3d at 852
(invalidating identical provisions because only purpose of
provisions was harassment). Plaintiffs also challenge the
employee license requirements of submitting a residential
address and telephone number, driver's license
information, Social Security number, color photograph,
and fingerprints contained in Sections 125.13(B)(4), (6),
(7) & (9) on the same grounds. See id. Mishawaka
responds that these issues are moot because after the
issuance of the Cumberland opinion, the Council issued a
moratorium ceasing enforcement of these provisions until
the "matter is resolved."
7

3

9

The general rule is that voluntary cessation of a
challenged practice rarely moots a federal case, see
Friends of Earth, Inc. v. Laidlaw Environmental Services
(TOC), Inc., 528 U.S. 167, 189, 120 S.Ct. 693, 145
L.Ed.2d 610 (2000), because "a party should not be able
to evade judicial review, or to defeat a judgment, by
temporarily altering questionable behavior." See City
News & Novelty, Inc. v. City of Waukesha, 531 U.S. 278,
284 n. 1, 121 S.Ct. 743, 148 L.Ed.2d 757 (2001) (citations
omitted). In accordance with this principle, the Supreme
Court has announced a stringent standard for determining
whether an issue has been rendered moot by the
defendant's voluntary conduct: "A case might become
moot if subsequent events made it absolutely clear that
the allegedly wrongful behavior could not reasonably be
expected to recur." United States v. Concentrated
Phosphate Export Assn., 393 U.S. 199, 203, 89 S.Ct. 361,
21 L.Ed.2d 344 (1968) (emphasis added). The party
asserting mootness bears a "heavy burden" of persuading
the court that there is no reasonable expectation that the
challenged conduct will reappear in the future. See
Friends of the Earth, 528 U.S. at 189, 120 S.Ct. 693.
l Jl Jl J

In City of Los Angeles v. Lyons, 461 U.S. 95, 97-98, 103
S.Ct. 1660, 75 L.Ed.2d 675 (1983), the plaintiff sought to
enjoin the LAPD from applying police chokeholds to
detainees. The district court granted the injunction, the
Ninth Circuit affirmed, and the Supreme Court granted
certiorari. See id. at 98-100, 103 S.Ct. 1660. After the
granting of certiorari, the City of Los Angeles issued a
moratorium on police chokeholds that was to remain in
effect until the City had the "opportunity to review and
evaluate" the issue. Id. at 100 n. 4, 103 S.Ct. 1660. The
Court held that the moratorium did not render the claim
moot because the moratorium by its terms was not
permanent. See id. at 101, 103 S.Ct. 1660.
[!OJ In the present case, Mishawaka has not overcome its
"heavy burden" to show that the matter is moot.
Mishawaka has stated that it will "suspend enforcement"
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of the provisions only until the "matter is resolved." As in
Lyons, the Mishawaka moratorium is not permanent and
could be lifted at any time. Therefore, we tum to the
merits of plaintiffs' claim.
!Ill iizr ftJJ Prior restraints provide public officials with the
power to deny the use of a forum in advance of actual
expression. See Southeastern Promotions, Ltd. v. Conrad,
420 U.S. 546, 553, 95 S.Ct. 1239, 1244, 43 L.Ed.2d 448
(1975). Any system of prior restraint comes "bearing a
heavy presumption against its constitutional validity" due
to the danger of censorship. Id. at 558, 95 S.Ct. 1239.
There is no question that licensing registration
requirements imposed on adult bookstore applicants and
employees are prior restraints. See *1000 Genusa, 619
F.2d at 1218-19. However, the prior restraints in this case
are constitutionally legitimate if they are proper time,
place, or manner restrictions. See Cumberland, 228 F.3d
at 851. Proper time, place, or manner restrictions must be
narrowly tailored to serve a significant government
interest unrelated to the suppression of free expression
and leave open alternative channels for communication.
See Ward v. Rock Against Racism, 491 U.S. 781,
791-802, 109 S.Ct. 2746, 105 L.Ed.2d 661 (1989). In
Cumberland, 228 F.3d at 852-53, the city required any
applicant for a sexually-oriented business license or for an
employee license to provide the following disclosures: the
applicant's name; proof of applicant's age; the type of
license for which the applicant is applying; the proposed
location, address and description of the business premises;
proof of an employee's age; required production of a
residential address; recent color photograph; Social
Security number; fingerprints; tax-identification number;
("registration
and
driver's
license
information
requirements"). The issue was whether the registration
requirements were narrowly tailored to protect against the
detrimental
secondary
effects
associated
with
sexually-oriented businesses. See id. at 851. We upheld
the following registration requirements: the applicant's
name; proof of applicant's age; the type of license for
which the applicant is applying; the proposed location,
address and descriptions of the business premises; and
identifying personal data. See id. at 852. We held that
these data enabled the city to administer and monitor
compliance with its zoning requirements and were,
therefore, constitutional. See id. Further, we upheld
requiring proof of employee age because it legitimately
related to the government's interest in preventing
underage employees from working for such businesses.
See id. However, we invalidated the "required production
of a residential address, recent color photograph, Social
Security number, fingerprints, tax-identification number
and driver's license information" because such
information was "redundant and unnecessary for
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Cumberland's stated purposes ... [and] serv[ed] no
purpose other than harassment."' Id. (citation omitted).
1141 Plaintiffs in the present case challenge provisions

identical to the registration requirements invalidated in
Cumberland. Sections 125.03(F)(8)-(10) require a
business applicant to provide its mailing address and
residential address, recent photograph, Social Security
number, tax-identification number, and driver's license
information. Sections 125.13(8)(4), (6), (7) & (9) require
any employee of an adult business to supply a residential
address and telephone number, driver's license
information, Social Security number, color photograph
and fingerprints. Mishawaka presents no compelling
reason why we should decide this case differently than the
court did in Cumberland. Therefore, because such
information is "redundant and unnecessary for
[Mishawaka's] stated purposes ... [and] serve[s] no
purpose other than harassment," id. at 852, we invalidate
Sections 125.03(F)(8)-(10) and Sections ·125.13(8)(4),
(6), (7) & (9) of the Ordinance.

E. Signage and Painting Restrictions

Plaintiffs next challenge Section 125 .16, which regulates
the outward appearance of a sexually-oriented business.
Plaintiffs *1001 contend that the Signage Restrictions in
Sections 125.16(0)(1) & (2) and the Painting Restrictions
in Section 125.16(E) violate the First Amendment. '0
Additionally, Plaintiffs contend that singling out
sexually-oriented businesses for such restrictions violates
the Equal Protection Clause.

without reference to the content of the regulated speech,
(2) narrowly tailored to serve a significant government
interest unrelated to the suppression of free expression,
and (3) leave open alternative channels for
communication. See Ward, 491 U.S. at 791, 109 S.Ct.
2746.
118 1191
1
A regulation is content-neutral if it is "justified

without reference to the content of regulated speech." Id.
(citation omitted). Such a regulation is neutral "even if it
has an incidental effect on some speakers or messages but
not [on] others." Id. The preamble to the Ordinance, and
the studies relied on by the Council indicate that
Mishawaka enacted the Signage and Painting Restrictions
in order to mm1m1ze the adverse impact of
sexually-oriented businesses on the surrounding area.''
Mishawaka's purpose of combating secondary effects that
are unrelated to the content of the restricted speech
renders Section 125 .16 a content-neutral ordinance. See
Renton, 475 U.S. at 47--48, 106 S.Ct. 925; Excalibur, 116
F.3d at 1220.
120
1 We next consider whether the Signage Restrictions in
Sections 125.16(0)(1) & (2) and the Painting Restrictions
in Section 125.16(E), are "narrowly tailored to serve a
significant governmental interest." Ward, 491 U.S. ut 791,
l 09 S.Ct. 2746. There is no question that minimizing the
secondary effects of sexually-oriented businesses serves a
significant governmental interest. See, e.g., Renton, 475
U.S. at 50, 106 S.Ct. 925. The issue is therefore narrowed
to whether the Signage Restrictions in Sections *1002
125.16(0)(1) & (2) and Painting Restrictions in Section
125.16(E) are themselves narrowly tailored to serve
Mishawaka's significant interests.
21

115 1 1161 fl 7 l Plaintiffs' equal protection argument fails

because the Supreme Court has repeatedly upheld the
ability of municipalities to regulate sexually-oriented
businesses in order to minimize the secondary effects
associated with such businesses. See, e.g., City of Renton
v. Playtime Theatres, Inc., 475 U.S. 41, 50, 106 S.Ct. 925,
89 L.Ed.2d 29 (1986). With respect to plaintiffs' First
Amendment challenge, because the Ordinance does not
ban all advertising by sexually-oriented businesses,
Section 125.16 is properly analyzed as a time, place, or
manner restriction. Compare 44 Liquormart, Inc. v.
Rhode Island, 517 U.S. 484, 500, 116 S.Ct. 1495, 134
L.Ed.2d 711 (l 996) (holding complete ban on commercial
speech analyzed under stricter scrutiny rather than as a
time, place, or manner restriction), with Excalibur Group,
Inc. v. City of Minneapolis, 116 F.3d 1216, 1219-20 (8th
Cir.1997) (holding that restrictions on commercial speech
analyzed as time, place, or manner restrictions). Proper
time, place, or manner regulations must be (1) justified
WESTLAW

1 1 The Signage Restrictions in Sections 125.16(0)(1) &

(2) and the Painting Restrictions in Section 125.16(E) are
narrowly tailored if they advance a substantial interest
that would be achieved less effectively absent the
restrictions, and the restrictions do not "burden
substantially more speech than is necessary" for such
advancement. Ward, 491 U.S. at 799, 109 S.Ct. 2746.
"Narrow tailoring," therefore, does not require the
restrictions to be the least restrictive means of serving
Mishawaka's content-neutral interests, and we will not
strike down the restrictions solely because we can
envision a less restrictive or more effective means of
furthering Mishawaka's interests. See id. at 799-800, 109
S.Ct. 2746.
1221

Mishawaka justifies the Signage and Painting
Restrictions as narrowly tailored to combat urban blight
and to prevent a decline in the value of surrounding
properties. Mishawaka asserts that the restrictions are
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necessary to minimize the visual impact of the businesses
on the neighborhood by making the businesses blend into
their surroundings. In SDJ, Inc. v. City of Houston, 837
F.2d 1268, 1278 (5th Cir.1988), the Fifth Circuit upheld a
font and color restriction similar to Section 125.16(D)(2)
and a Painting Restriction similar to Section 125 .16(E). '2
Such restrictions were "appropriate in order to prevent a
decline in the values of surrounding properties, and thus
prevent deterioration of neighborhoods." SDJ, 636
F.Supp. at 1369, aff'd, 837 F.2d at 1278. We agree with
the Fifth Circuit and therefore hold that Section
125.16(D)(2)'s font and color restriction and Section
125.16(E)'s Painting Restriction are appropriate in order
"to prevent a decline in the values of surrounding
properties."" SDJ, 636 F.Supp. at 1369, aff'd, 837 F.2d at
1278.
1231 H
. I'd
.
owever, we mva
1 ate the S1gnage
Restriction in
Section 125.16(D)(l), which limits signage to "only the
legal name· of the enterprise," because it is substantially
broader than necessary to achieve Mishawaka's goals.
Mishawaka fails to articulate a single reason why it is
necessary to limit a sexually-oriented business' signage
solely to displaying its name. Under Section
125.16(D)(l), a sexually-oriented business will not be
allowed to notify the public about what type of store it
operates or what its hours of operation are. Such a drastic
restriction on signage cannot be sustained without some
sort of evidentiary support. In Cumberland, 228 F.3d at
853, we struck several provisions of a licensing scheme
because the city "neither conducted nor cited any study
establishing its basic premise" that those provisions were
necessary to achieve the desired goal. Such provisions
were substantially more broad than necessary to combat
secondary effects. See id. As in Cumberland, Mishawaka
cites no study nor provides any argument showing the
Signage Restriction in Section 125.16(D)(l) to be
narrowly tailored. We invalidate Section 125.16(D)(l)
because we conclude that restricting a business to
displaying only its name "burden[s] substantially more
speech than is necessary to further" Mishawaka's goal of
combating deleterious secondary effects such as urban
blight and *1003 a decline in property values. Ward, 491
U.S. at 799, 109 S.Ct. 2746.

Mishawaka's reliance on Excalibur and SDJ for the
proposition that Section 125.16(D)(l) is narrowly tailored
is misguided. For instance, while the Eighth Circuit
upheld a challenge to the signage restrictions in
Excalibur, 116 F.3d at 1218-19, the statute at issue there
only addressed the size, shape and location of the
advertising. As opposed to Section 125.16(D)(l), the
statutes at issue in Excalibur and SDJ did not limit
signage to solely displaying the business' name as does
WESTLAW

the Ordinance, cf 116 F.3d at 1218-25; SDJ, 636 F.Supp.
at 1384-85, and we conclude that such a limitation is
impermissible under Ward. See 491 U.S. at 799, 109 S.Ct.
2746 (holding regulation may not burden more speech
than is necessary to advance government's interest).

F. Booth Restrictions

Plaintiffs next challenge Section 125 .14 of the Ordinance
(the "Open Booth Restrictions"). Plaintiffs acknowledge
that this court has upheld similar "open booth" restrictions
in the past. See, e.g., Matney v. County of Kenosha, 86
F.3d 692, 700 (7th Cir.1996). In Matney, we concluded
that a Kenosha ordinance similar to the Ordinance
constituted a constitutional manner restriction. See id. at
698. Plaintiffs assert that the Ordinance is more stringent
than the Kenosha ordinance and therefore violates the
First Amendment. u
In Matney, we held that Kenosha's open booth restrictions
were content-neutral time, place, or manner restrictions
and served the legitimate governmental interest of
combating the spread of communicable diseases and
promoting safe and sanitary conditions. See id. at 695-96.
We thus asked whether the Kenosha open booth
restrictions were narrowly tailored to further that interest.
See id. The plaintiffs contended that there were
alternatives to the Kenosha open booth requirements that
were less speech-intrusive. See id. at 696. We rejected
that contention, noting that a regulation need not be the
least restrictive or least intrusive means of achieving the
government's legitimate, content-neutral interests. See id.
Rather, the Kenosha open booth restrictions promoted a
substantial government interest that would be achieved
less effectively absent the restrictions and the restrictions
were not substantially broader than necessary to achieve
that interest. See id. Further, because the open booth
restrictions left open alternative channels of
communication, we upheld the Kenosha ordinance in its
entirety. See id. at 697-98.
1241 Pl amtI
. "ff:s concede, as they must, that the Open Booth
Restrictions are content neutral. The plain language of the
preamble to the Ordinance makes clear that it was passed
for purposes of "preserv[ing] the health, safety and
welfare" and preventing "the spread of sexually
transmitted diseases." The Ordinance is aimed at the
"secondary effects" of private viewing booths-the
possible spread of disease and the creation of unsanitary,
unhealthy conditions-and not at the content of the films
that are shown in the booths. See id. at 696.
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1251

T urnmg
. t o th e second cntenon
. . un der Ward, plaintiffs
also admit that the Open Booth Restrictions serve a
legitimate government interest. Fighting the spread *1004
of sexually transmitted diseases and maintaining safe,
sanitary conditions constitute a significant government
interest. See id. Moreover, Open Booth Restrictions
further that interest. Plaintiffs contend, however, that the
Ordinance is not narrowly tailored to serve that interest.
1261 nr
vv e

. fiie d t h at M"is h awa k·a' s goals of preventing
are satls
the spread of disease and maintaining sanitary and safe
conditions at sexually-oriented businesses "would be
achieved less effectively absent the [open booth]
regulation." Id. In the present case, plaintiffs make the
same mistake as the plaintiffs in Matney did by
contending that the restrictions are "not narrowly tailored
... because they believe there are less speech-infringing
possibilities." Id. For example, plaintiffs propose that
video cameras or roaming security guards would
accomplish Mishawaka's legitimate goals as effectively
as the Open Booth Restrictions contained in the
Ordinance. While this may be true, the possibility of
less-speech-restrictive alternatives is, of course, not the
proper inquiry under Ward. See Matney, 86 F.3d at 697.
We thus conclude that the Open Booth Restrictions are
not "substantiallv broader than necessarv to achieve the
government's interest." Ward, 491 U.S. ~t 800, 109 S.Ct.
2746.

been raised at the trial court level." Diersen v. Chicago
Car Exchange, 110 F.3d 481, 485 (7th Cir.1997).
Although this general rule has exceptions, invocation of
those exceptions is discretionary. See id. As stated above,
we are remanding the case in part to allow the district
court to specifically address plaintiffs' Section 125.22
challenge. Plaintiffs may raise the matter of facial
invalidity at that time in order to allow the district court
an initial opportunity to address the issue. Thus, we need
not exercise our discretion at this time.

H. Severability
1301

Moving on to the final Ward factor, we have
repeatedly held that regulations like the Open Booth
Restrictions leave open ample alternative channels of
communication. See Matney, 86 F.3d at 697 (listing
cases). Plaintiffs do not persuade us to disregard the
holding in Matney. Therefore, we hold that the Open
Booth Restrictions are constitutional time, place, or
manner restrictions.

The severability clause in Section 125.23 of the
Ordinance provides that "[i]f any section, subsection or
clause of this Ordinance shall be deemed to be
unconstitutional or otherwise invalid, the validity with the
remaining section, subsection and clauses shall not be
affected thereby." However, the severability clause can
save the constitutionally viable remainder only if the
invalidated elements were not "an integral part of the
statutory enactment viewed in its entirety." Zbaraz v.
Hartigan, 763 F.2d 1532, 1545 (7th Cir.1985). We have
found the following to be unconstitutional: several of
Section 125.03's and Section 125.13's disclosure
requirements, and Section 125.16(D)(l)'s Signage
Restriction. *1005 In deference to the Ordinance's robust
severability clause, we think that the unconstitutional
provisions of the Ordinance may be severed workably
from the rest of the provisions. See Cumberland, 228 F.3d
at 853-54. Therefore, we permanently enjoin only the
sections we strike as unconstitutional and permit the
operation of the sections that we either uphold or that
were unchallenged.

G. Judicial Review

II. Conclusion

1271

[28)

[29)

•

•

On appeal, plamtiffs contend that the licensing
requirements are facially invalid in their entirety because
the Ordinance lacks a provision preserving the status quo,
pending judicial review of the denial or revocation of an
existing business's license. See Southeastern Promotions,
420 U.S. at 560, 95 S.Ct. 1239 ("[A]ny restraint prior to
judicial review can be imposed only for a specified brief
period and only for the purpose of preserving the status
quo.") (emphasis added). Plaintiffs concede that this issue
was neither raised before the district court nor considered
by the district court, and generally, we do "not address,
for the first time on appeal, an argument which has not
WESTLAW

For the foregoing reasons, the following provisions of the
Ordinance violate the First Amendment: Sections
125.03(F)(8)-(l 0) and Sections 125.13(B)(4), (6), (7) &
(9) (certain registration restrictions) and Section
125.16(D)(l) (Signage Restriction). The following
provisions of the Ordinance are constitutional: Section
125.02(A)(2) (definition), Section 125.16(D)(2) (Signage
Restriction), Section 125.16(E) (Painting Restriction), and
Section 125.14 (Open Booth Restrictions). We conclude
that plaintiffs' challenges to Section 125.22 and to the
judicial review provisions must be considered further by
the district court. We order the invalidated provisions
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severed from the remainder of the Ordinance but offer no
opinion regarding other provisions of the Ordinance that
we did not address. Therefore, we AFFIRM in part and
REVERSE in part the judgment of the district court and
REMAND for proceedings consistent with this opinion.

All Citations
288 F.3d 988

Footnotes
After considering several studies concerning the deleterious secondary effects of sexually-oriented businesses, the
council believed that sexually-oriented businesses increased crime and urban blight, decreased property values, and
contributed to the spread of sexually transmitted and communicable diseases.
2

No business in Mishawaka currently offers adult-oriented live entertainment.

3

Mishawaka asserts that the Council issued an authoritative limiting construction. However, it is the duty of the state
iudiciary, not of the state executive or legislative branches, to authoritatively interpret state laws. See, e.g., United
States v. 12 200-Ft. Reels ofSuperBmm. Film, 413 U.S. 123, 131 n. 7, 93 S.Ct. 2665, 37 L.Ed.2d 500 (1973) ("[W]e
must leave to state courts the construction of state legislation.") (emphasis added).

4

Plaintiffs' remaining overbreadth arguments are meritless and do not warrant discussion. See Young v. American Mini
Theatres, Inc., 427 U.S. 50, 53 n. 5, 96 S.Ct. 2440, 49 L.Ed.2d 310 (1976) (upholding similar "significant or substantial
portion of its stock-in-trade" clause); City of Renton v. Playtime Theatres, Inc., 475 U.S. 41, 44, 106 S.Ct. 925, 89
L.Ed.2d 29 (1986) (upholding similar "principle business purpose" clause).

5

Mishawaka asserted that vibrators sold by plaintiffs were banned but vibrators sold at a local pharmacy were not
banned.

6

For example, the record does not explain the types of vibrators, dildos, and other sexual devices sold by plaintiffs that
Mishawaka argues are banned by Section 125.22. Similarly, the record does not indicate the types of vibrators, dildos,
and sexual devices that Mishawaka claims would not be banned by Section 125.22.

7

Mishawaka does not dispute that many sexual devices have medical or therapeutic uses.

8

The Eleventh Circuit reached a similar conclusion in Williams, 240 F.3d at 954 n. 6.

g

We also found the Cumberland ordinance's disqualification provisions to be unconstitutional, see id. at 853, and we
note that the Ordinance has quite similar disqualification provisions. See Sections 125.05(C)O), 125.13(8)(12)(c).
Plaintiffs, however, concede that they do not have standing to challenge the disqualification provisions, so we do not
rule on the matter at this time .

10

Section 125.16(0)(1) provides that "[s]ignage shall contain no photographs, silhouettes, drawings or pictorial
representations in any manner, and may contain only the legal name of the enterprise." Section 125.16(0)(2) provides
that "[e]ach letter forming a word on a primary sign shall be of solid color, and each such letter shall be the same
print-type, size, and color. The background behind such lettering on the display surface of a primary sign shall be of a
uniform and solid color." Section 125.16(E) provides in relevant part that "[i]t shall be unlawful for the owner or operator
of a sexually-oriented business ... to allow the exterior portions of the establishment to be painted any color other than
a single achromatic color."

11

The preamble states that "it is not the intent of this ordinance to suppress any speech activities protected by the First
Amendment ... but to enact a content-neutral ordinance that addresses the adverse secondary effects of sexually
oriented businesses."

12

The statute at issue in SDJ is printed in its entirety in the district court's opinion in that case. SDJ, Inc. v. City al
Houston, 636 F.Supp. 1359, 1384-85 (S.D.Tex.1986) (quoting relevant portions).

13

Plaintiffs concede that Sections 125.16(0)(2) & (E) leave open alternative avenues of communication as required by
Ward.
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14

Specifically, plaintiffs contend that the Ordinance is not narrowly tailored because it requires that: (a) the manager's
station not exceed 32 square feet of floor space; (b) an employee be present at the manager's station at all times that
any patron is present; (c) the manager's station have a view of every patron area excluding restrooms; and (d) said
view be unobstructed. Cf id. at 694-95 (lacking similar restrictions).

End of Document
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United States Court of Appeals,
Eighth Circuit.
EXCALIBUR GROUP, INC., a Minnesota
Corporation, Plaintiff-Appellant,

v.

Adult book store ordinance that required all
exterior signs on such stores to be flat wall
signs, and which precluded placing signs on
windows, making windows opaque, or covering
windows, was reasonable restriction on free
speech rights; ordinance was content-neutral, in
that it was enacted to minimize adverse impacts
of sexually oriented businesses on surrounding
areas, city could reasonably conclude that
controlling outward appearance of such stores
would lessen effect they would have on
surrounding
commercial
and
residential
neighborhoods, and ordinance left open ample
alternative avenues of communication. U.S.C.A.
Const.Amend. 1; Minneapolis, Minn., Code of
Ordinances§ 540.410(g)(4).

CITY OF MINNEAPOLIS, Defendant-Appellee.
No. 96-1098.

I

Submitted Nov. 20, 1996.

I

Decided June 24, 1997.

I

Rehearing and Suggestion for Rehearing En Banc
Denied Aug. 20, 1997.'
After adult book store received notice from city that store
was in violation of city ordinance setting forth sign
requirements for such establishments, store brought
declaratory judgment action against city, challenging
ordinance under First Amendment's free speech clause.
The United States District Court for the District of
Minnesota, Michael J. Davis, J., granted summary
judgment for city. Store appealed. The Court of Appeals,
Hansen, Circuit Judge, held that: (1) ordinance was
reasonable time, place, and manner regulation, and (2)
ordinance was not overbroad.

7 Cases that cite this headnote

[3]

Affirmed.

Federal Courts
and sufficiency of presentation

~Mode

West Headnotes (5)
[\]

Constitutional Law
signs, and billboards
Zoning and Planning
Y..Signs and billboards
Zoning and Planning
- Sexually-oriented businesses; nudity
~Advertising,

Constitutional Law
~Bookstores

If adult book store ordinance that is challenged
on free speech grounds does not create absolute
ban on speech, it is properly analyzed as form of
time, place, and manner regulation. U.S.C.A.
Const.Amend. I.

Overbreadth challenge to city ordinance was
properly preserved for appellate review, even
though plaintiff did not include that claim in its
complaint and first briefed issue in opposition to
city's motion for summary judgment; district
court, apparently believing parties had impliedly
consented to include it, addressed issue on
merits, and that belief was reasonable, in that
city did not raise any procedural objections to
overbreadth argument. U.S.C.A. Const.Amend.
1; Fed.Rules Civ.Proc.Rule l 5(b ), 28 U .S.C.A.
4 Cases that cite this headnote

5 Cases that cite this headnote
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Constitutional Law
O=Use as last resort; sparing use

Because overbreadth doctrine has far-reaching
ramifications, it is strong medicine that should
be employed only with hesitation, and then only
as last resort.
4 Cases that cite this headnote

Constitutional Law
O=Advertising, signs, and billboards
Municipal Corporations
O=Change of boundaries in general

Adult book store ordinance that prohibited
display of merchandise or pictures in window
areas or any other area that was visible from
sidewalk in front of adults-only businesses was
not unconstitutionally overbroad, even though
some businesses classified as adults-only
bookstores may have merchandise for sale that
is not pornographic or sexually oriented;
ordinance could be construed narrowly, so as to
apply only to visibility of sexually oriented
materials.
U.S.C.A.
Const.Amend.
1;
Minneapolis, Minn., Code of Ordinances §
540.410(g)(4).
8 Cases that cite this headnote

Attorneys and Law Firms
*1217 Randall Tigue, Minneapolis, MN, argued, for
Plaintiff-Appellant.

James A. Moore, Minneapolis, MN, argued, (Surell Brady
and Carol Bachun, on the brief), for Defendant-Appellee.
Before FAGG, WOLLMAN and HANSEN, Circuit
Judges.
Opinion

HANSEN, Circuit Judge.

WESTLAW

The Excalibur Group, Inc., (Excalibur) operates an adult
bookstore, Sex World, in downtown Minneapolis,
Minnesota. Excalibur brought this action, seeking
declaratory and injunctive relief on the basis that certain
portions of Minneapolis Code of Ordinances § 540.410,
which
regulates
adults-only
businesses,
are
unconstitutional under the First and Fourteenth
Amendments of the United States Constitution. The
district court' granted summary judgment to the City of
Minneapolis, and we affirm.

I.

A. General Background of Section 540.410
Over twenty years ago, the City of Minneapolis (the city)
enacted Minneapolis Code of Ordinances § 540.410, a
zoning ordinance regulating adults-only businesses. In
1986, *1218 the city amended the ordinance for the third
time, adding the provisions challenged in this case. The
creation of section 540.410 and its amendments involved
the sensitive balancing of the adults-only businesses'
interest in free speech with the city's interest in
minimizing the adverse secondary effects caused by those
businesses. In the process of enacting the 1986
amendment, the city held several public hearings, giving
citizens, business owners, civic leaders, and community
organizations an opportunity to voice their opinions about
the ordinance.

In addition to conducting the hearings, the city directed its
Planning Department Staff (the staff) to study various
empirical studies of other cities regarding the effects of
adults-only businesses on their surrounding areas. 2 The
Indianapolis study, the results of which were similar to
those in the other studies, found that adults-only
businesses adversely impacted the areas surrounding
adults-only businesses in numerous ways. The incidence
of major crimes in surrounding areas was 23 percent
higher than in other areas, and sex-related crimes
occurred almost twice as often. Housing values
appreciated at only half the rate as values in other areas of
the city, and property turnover was substantially higher.
The evidence of these and other deleterious effects, as
well as the testimony received at the hearings, convinced
the staff that the downtown area in Minneapolis was best
able to "buffer" the impact of adult businesses on
surrounding neighborhoods. The staff recommended
enacting the proposed amendment to "control the adverse
impacts on residentially zoned areas and the City's fragile
strip and neighborhood commercial areas." (Appellant's
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App. at 85.)
In addition to the restrictions on location, the staff
proposed an amendment regulating the signs identifying
the adults-only businesses and prohibiting the display of
their merchandise in a manner that would be visible from
the sidewalk in front of the establishments. The staff felt
that controlling the appearance and image of the sexually
oriented businesses would make the locational restrictions
more effective in minimizing the blighting impact of
adults-only businesses.
The staff's findings and recommendations were adopted
by the Minneapolis City Planning Commission, and the
city ultimately enacted the proposed amendments.
Subsection (a) of the amended ordinance states the city's
objectives for the restrictions found therein:
In the development and execution
of this section, it is recognized that
there are some uses which, because
of their very nature, are recognized
as having serious objectionable
operational
characteristics,
particularly when several of them
are concentrated under certain
circumstances thereby having a
deleterious effect upon the use and
enjoyment of adjacent areas.
Special regulation of these uses is
necessary to insure that these
adverse effects will not contribute
to the blighting or downgrading of
the surrounding neighborhood ....
The primary control or regulation is
for the purpose of preventing a
concentration of these uses in any
one area.
Minneapolis, Minn., Code of Ordinances§ 540.410(a).
It was not long before the locational restrictions in the
ordinance
were
challenged as
unconstitutional
abridgments on speech. We upheld those restrictions,
finding them to be permissible regulations on the time,
place and manner of the adults-only businesses' speech.
Alexander v. City of Minneapolis, 928 F.2d 278, 283- 84
(8th Cir.1991).
We now address a constitutional challenge to the sign
requirements, which are codified in subsection (g) of the
ordinance:
(g) Sign requirements for all uses. All new regulated
WESTLAW

uses, and all existing regulated uses by December 1,
1988, shall comply with the following sign
requirements:
( 1) All signs shall be flat wall signs.
(2) The amount of allowable sign area shall be one
square foot of sign area per foot of lot frontage on a
street.
(3) No merchandise or pictures of the products or
entertainment on the premises shall be displayed in
window areas *1219 or any area where they can be
viewed from the sidewalk in front of the building.
(4) Window areas shall not be covered or made
opaque in any way. No signs shall be placed in any
window. A one-square-foot sign may be placed on
the door to state hours of operation and admittance to
adults only.
Minneapolis, Minn., Code of Ordinances § 540.4 lO(g).
Excalibur contends that subsection (g)(3) is overbroad
and subsection (g)(4) is unconstitutional on its face and as
applied to Excalibur.

B. Procedural Background
After receiving notification from the city zoning inspector
that it was in violation of subsections (g)(3) and (g)(4),
Excalibur brought this declaratory judgment action in
federal court, arguing that subsection (g)(4) of the above
ordinance is facially unconstitutional and unconstitutional
as applied to Excalibur. 3 Excalibur then filed a motion
seeking a temporary restraining order and a preliminary
injunction. After conducting a hearing, the district court
denied Excalibur's motion, concluding Excalibur was
unlikely to succeed on the merits of its claims.

Subsequently, the city filed criminal charges against
Dennis Buchanan, who operates Sex World, and the
owner of another adult bookstore for violations of
sections 54l.410(g)(3) and (g)(4). The defendants were
found guilty as charged, and the Minnesota Court of
Appeals affirmed the convictions. See State v. Holmberg,
545 N.W.2d 65, 74 (Minn.Ct.App.1996).
While the criminal case was still pending, however, the
city brought a motion for summary judgment on the
merits of the declaratory judgment action. In Excalibur's
memorandum in opposition to the city's motion,
Excalibur argued the claims submitted in its original
complaint, as well as an additional claim that section
540.410(g)(3) is unconstitutionally overbroad. The district
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court addressed all of Excalibur's claims, found them
lacking in merit, and granted the city's motion for
summary judgment. This appeal followed.

serve a significant governmental interest," and (3) "they
leave open ample alternative channels for communication
of the information." Ward v. Rock Against Racism, 491
U.S. 781, 791, 109 S.Ct. 2746, 2753, 105 L.Ed.2d 661
(1989) (internal quotations omitted).
2

1 1 We first consider whether section 540.410(g)(4) is

II.

We review the district court's grant of summary judgment
de novo, using the same standard under Federal Rule of
Civil Procedure 56( c) as applied by the district court.
Toney v. WCCO Television, Midwest Cable & Satellite,
Inc., 85 F.3d 383, 386 (8th Cir.1996). Under Rule 56(c),
summary judgment is warranted when "there is no
genuine issue as to any material fact and ... the moving
party is entitled to judgment as a matter of law."
Fed.R.Civ.P. 56(c); see Celotex Corp. v. Catrett, 477 U.S.
317, 322 23, 106 S.Ct. 2548, 2552, 91 L.Ed.2d 265
(1986).
The material facts in this case are undisputed. Further, the
parties agree that Sex World is an adults-only bookstore
and therefore subject to the regulations in section
540.541. See Minneapolis, Minn., Code of Ordinances §
540.410(a), (b)(l). The parties also agree that Excalibur is
entitied to free-speech protections under the First and
Fourteenth Amendments. See Schad v. Borough of Mt.
Ephraim, 452 U.S. 61, 65--66, IOI S.Ct. 2176, 2180-81,
68 L.Ed.2d 671 (1981) (recognizing First Amendment
protection for sexually explicit speech that is not
"obscene"); 44 Liquormart, Inc. v. Rhode Island, 5 l 7U .S.
484,--, 116 S.Ct. 1495, 1515, 134 L.Ed.2d 711 (1996)
(noting that the Fourteenth Amendment extends First
Amendment protection to state and local levels). Thus, we
limit our inquiry to the legal question of whether the
challenged portions of the ordinance are unconstitutional
restrictions on free speech.

A. Section 540.4 to(g)(4)
Excalibur contends that section 540.410(g)(4)
unconstitutionally infringes on Excalibur's First
Amendment rights. Because the ordinance does not create
an absolute *1220 ban on speech, it is " 'properly
analyzed as a form of time, place, and manner regulation.'
"lLQlnvs., Inc. v. City of Rochester, 25F.3d1413, 1416
(8th Cir.) (quoting City of Renton v. Playtime Theatres,
Inc., 475 U.S. 41, 46, 106 S.ct. 925, 928, 89 L.Ed.2d 29
(1986)), cert. denied, 513 U.S. 1017, 115 S.Ct. 578, 130
L.Ed.2d 493 (1994). Time, place, and manner regulations
are constitutional under First Amendment jurisprudence if
( 1) they "are justified without reference to the content of
the regulated speech," (2) "they are narrowly tailored to
l'l

content-neutral. A regulation is content-neutral if it is
''justified without reference to the content of the regulated
speech." Jd. (emphasis and internal quotations omitted).
Such a regulation is neutral "even if it has an incidental
effect on some speakers or messages but not others." Id.
(citing Renton, 475 U.S. at 47-48, 106 S.Ct. at 928-29).
Thus, at this point in the analysis, we focus on the city's
purpose for enacting the ordinance. Id.; ILQ Invs., Inc., 25
F.3d at 1416.
The purpose statement in section 540.410(a) indicates that
the city enacted the ordinance to mini_mize the adverse
impacts of the sexually oriented businesses on the
surrounding areas. Specifically, the city recognized that
"serious objectionable operational characteristics [of
sexually oriented businesses have] a deleterious effect
upon the use and enjoyment of adjacent areas" and
enacted section 540.410 "to ensure that these adverse
effects will not contribute to the blighting or downgrading
of the surrounding neighborhood." Minneapolis, Minn.,
Code of Ordinances § 540.54l(a). This purpose of
eliminating "secondary effects" that are unrelated to the
content of the restricted speech renders section 540 .410 a
content-neutral ordinance. See Renton, 475 U.S. at 47-48,
106 S.Ct. at 928-29. Cf Alexander, 928 F.2d at 282-83
(assuming section 540.410 was content-neutral and noting
that the plaintiff was not appealing the district court's
decision reaching this conclusion).
Excalibur argues that the secondary-effects justification
for section 540.410 applies only to the locational
restrictions in the ordinance, not to the sign requirements
in subsection (g)(4) of the ordinance. We reject this
argument, because the purpose statement in subsection (a)
is clearly intended to explain the basis for all of the
provisions in the ordinance. While the purpose statement
specifically notes that the ordinance seeks to prevent a
concentration of adults-only businesses in any one area,
the concern about the adverse impacts of the adults-only
businesses and the intent to minimize those impacts
applies to all of the substantive provisions of section
540.410.
Excalibur also contends the legislative history of the
ordinance does not support the city's claim that the
n11rnnse of the sign restrictions was to minimize
;;~~~dary effects. Relying on a report made by the staff

--------~----------------~

WEST LAW

© 2017 Thomson Reuters. No claim to original U.S . Government Works.

4

Excalibur Group, Inc. v. City of Minneapolis, 116 F.3d 1216 (1997)

of the City Planning Commission and adopted by the
Commission, Excalibur argues the city was merely trying
to further aesthetic objectives by creating the sign
restrictions. See Ward, 491 U.S. at 793, 109 S.Ct. at 2754
(noting that regulation to further purely aesthetic goals
would "raise serious First Amendment concerns"). The
report reads: "The Downtown is best able to 'buffer' the
impact of adult uses on surrounding properties. This
would be even more effective if design controls were
included to control the appearance and image of adult
businesses." (Appellee's App. at A2 l.) While this report
indicates that the city aimed the sign requirements at the
outward appearance of the adults-only businesses, this
regulation was a legitimate means to serve the city's
overall secondary-effects objective-minimizing the
adverse effects these businesses have on surrounding
areas. The city's secondary-effects justification is
unrelated to the content of any signs, and the sign
regulation has no content restr1ct10ns. Section
540.41O(g)(4) is therefore a content-neutral regulation.
We next consider whether subsection (g)(4) was
"narrowly tailored to serve a significant governmental
interest." *1221Ward,491 U.S. at791, 109 S.Ct. at2753;
see also Renton, 475 U.S. at 47, 106 S.Ct. at 928 (stating
that the regulation must be "designed to serve a
substantial governmental interest"). The question of
whether the ordinance serves a significant governmental
interest is easily resolved, because, as a matter of settled
law, regulations aimed at minimizing the secondary
effects of sexually oriented businesses serve a significant
and substantial governmental interest. See, e.g., Renton,
475 U.S. at 50, 106 S.Ct. at 930; ILQ lnvs., Inc., 25 F.3d
at 1416; Holmberg v. City of Ramsey, 12 F.3d 140, 143
(8th Cir.1993), cert. denied, 513 U.S. 810, 115 S.Ct. 59,
130 L.Ed.2d 17 (1994); see also Young v. American Mini
Theatres, Inc., 427 U.S. 50, 71, 96 S.Ct. 2440, 2453, 49
L.Ed.2d 310 (1976) (plurality opinion) ("[T]he city's
interest in attempting to preserve the quality of life is one
that must be accorded high respect."). Furthermore, this
record, which includes studies of several cities and
evidence obtained at the hearings held by the City of
Minneapolis, indicates that the city had substantial
evidence on which to base its conclusions about the
secondary effects of adults-only businesses. See Turner
Broad. Sys., Inc. v. FCC, 512 U.S. 622, 665-66, 114 S.Ct.
2445, 2471, 129 L.Ed.2d 497 (1994) (explaining that
legislative predictive judgments are entitled to deference
in the First Amendment context of content-neutral
regulation as long as the conclusions are "reasonable
inferences based on substantial evidence"); Renton, 475
U.S. at 51-52, 106 S.Ct. at 931 ("The First Amendment
does not require a city, before enacting such an ordinance,
to conduct new studies or produce evidence independent
WESTLAW

of that already generated by other cities, so long as
whatever evidence the city relies upon is reasonably
believed to be relevant to the problem that the city
addresses."). The issue thus narrows to whether the sign
restrictions in subsection (g)( 4) are themselves narrowly
tailored to serve the city's significant interest.
To be "narrowly tailored" in this context, the regulation
need not be the least restrictive means of serving the
city's content-neutral interest. Ward, 491 U.S. at 797, 109
S.Ct. at 2757; Van Bergen v. Minnesota, 59 F.3d 1541,
1555 n. 13 (8th Cir.1995). "[T]he requirement of narrow
tailoring is satisfied so long as the regulation promotes a
substantial interest that would be achieved less effectively
absent the regulation" and the means chosen does not
"burden substantially more speech than is necessary to
further" the city's content-neutral interest. Ward, 491 U.S.
at 799, 109 S.Ct. at 2758 (internal quotations omitted);
see also Turner Broad., Inc. v. FCC, 520U.S. 180, - - ,
117 S.Ct. 1174, 1186; 137 L.Ed.2d 369 (1997) (citing
United States v. O'Brien, 391 U.S. 367, 377, 88 S.Ct.
1673, 1679, 20 L.Ed.2d 672 (1968)). "[T]he validity of
the regulation depends on the relation it bears to the
overall problem the [city] seeks to correct, not on the
extent to which it furthers the [city's] interests in an
individual case." Ward, 491 U.S. at 801, 109 S.Ct. at
2759. We will not strike down a time, place, or manner
regulation merely because we can env1s10n a
less-restrictive or more effective means of furthering the
city's content-neutral objectives. Ward, 491 U.S. at 800,
I 09 S.Ct. at 2758-59.
The city sought to minimize the blighting caused by
adult-only businesses in two ways. First, the city required
the adults-only businesses to operate within a specifically
zoned area in downtown Minneapolis, the area "best able
to 'buffer' the impact of adult uses on surrounding
properties." (Appellee's App. at A21.) Second, the city
attempted to minimize the visual impact of the businesses
on the neighborhood by regulating the signs on the
businesses' premises. This second remedy stemmed from
a belief that the locational limitations would "be even
more effective if design controls were included to control
the appearance and image of adult businesses." (Id.)
The design controls that Excalibur challenges impose
some modest restrictions on the external appearance of
adults-only businesses. See Minneapolis, Minn., Code of
Ordinances § 540.410(g)(4). Window areas may not be
covered or made opaque, nor are signs permitted in the
windows. Id. A one square-foot sign is allowed on the
door, however. Id. Subsection (g)(4) works in conjunction
with subsection (g)( 1), which provides that all exterior
signs must be flat wall signs, and subsection (g)(2), which
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allows one square *1222 foot of sign area per foot of lot
frontage on a street. Together, these provisions control the
outward appearance of adults-only businesses.
We hold that the restrictions in subsection (g)(4) are
narrowly tailored to further the city's significant interest
in alleviating the adverse impact of sexually oriented
businesses on their neighborhoods. Having before it
substantial evidence of the urban blight caused by the
mere presence of these businesses, the city could
reasonably conclude that controlling their outward
appearance would lessen the effect they would have on
surrounding commercial and residential neighborhoods.
The city could also reasonably conclude that sign and
window regulations would be an appropriate means by
which to achieve this purpose. See Young, 427 U.S. at 71,
96 S.Ct. at 2453 (noting that a "city must be allowed a
reasonable opportunity to experiment with solutions to
admittedly serious problems"). The sign and window
restrictions do not reach substantially more speech than
necessary, for they are directed only at the signs and
window coverings that would affect the outward
appearance of the businesses and impact the surrounding
neighborhoods. See Ward, 491 U.S. at 799 n. 7, 109 S.Ct.
at 2758 n. 7 (explaining that a regulation is narrowly
tailored when its focus on the evils soughl lo be
eliminated does not "restrict [ ] a substantial quantity of
speech that does not create the same evils").
Excalibur challenges the reasonableness of the restrictions
contained in subsection (g)( 4) on several grounds.
Excalibur claims that it is unreasonable to prohibit
window signs in favor of signs on a wall. Further,
Excalibur claims that subsection(g)(4)'s prohibition of
covered or opaque windows is inconsistent with
subsection (g)(3)'s requirements that displays of
merchandise or entertainment not be visible from the
sidewalk.
We disagree that the sign and window restrictions are
unreasonable. The city could reasonably have concluded
that leaving the windows free of signs and coverings
would enhance the outward appearance of, and therefore
minimize the adverse effects caused by, sexually oriented
businesses. Further, the city's regulations are not
inconsistent, because Excalibur could avoid the visibility
of its merchandise through unobstructed windows by
turning its display stands so the merchandise does not
face the windows." More importantly and to the point, we
believe Excalibur invites us to strike down the city's
means of furthering its objectives simply because the
means may be imperfect. We decline this invitation.
Although reasonable people might quibble about the
extent to which the regulations serve the city's significant
WE:SH.AW

interests or about whether a better solution might be
available, section 540.410(g)(4) is reasonably related to
the city's significant objectives, and therefore "narrowly
tailored" as that term of art is used in this context. Ward,
491 U.S. at 800, 109 S.Ct. at 2758-59.
We have reviewed the cases Excalibur cites to support its
claim and find them to be inapposite, because the
regulations in them limit or ban speech based upon its
content. See, e.g., Boos v. Barry, 485 U.S. 312, 329, 108
S.Ct. 1157, 1168, 99 L.Ed.2d 333 (1988) (invalidating, as
an impermissible content-based regulation, an ordinance
prohibiting speech that was critical of certain foreign
governments); Metromedia, Inc. v. City of San Diego, 453
U.S. 490, 515, 10 I S.Ct. 2882, 2896, 69 L.Ed.2d 800
( 1981) (invalidating a sign ordinance banning certain
signs by reference to their noncommercial content, but
allowing signs expressing other noncommercial and
commercial speech); Linmark Assocs., Inc. v. Township of
Willingboro, 43 i'u.s. 85, 93-97, 97 S.Ct. 1614, 1618-21,
52 L.Ed.2d 155 (1977) (invalidating a prohibition on "for
sale" signs as a content-based regulation, because the
purpose of the prohibition was to prevent people acting
upon its content); Gilleo v. City of Ladue, 986 F.2d 1180,
1182-83 (8th Cir. l 993), (invalidating a sign *1223
regulation that disfavored certain types of noncommercial
speech and rejecting a secondary-effects argument
because the city made no showing that the prohibited
signs caused any more problems than the pennitted signs)
aff'd, 512 U.S. 43, 114 S.Ct. 2038, 129 L.Ed.2d 36
(1994); Coward v. City of Minneapolis, 456 N.W.2d 460,
465---66 (Minn.Ct.App.1990) (invalidating an ordinance
that banned signs expressing political views but allowed
"for rent" signs, "for sale" signs, and campaign-related
signs). Here, however, we are looking at a content-neutral
governmental interest in limiting adverse secondary
effects. The sign and window requirements are reasonably
related to the city's significant governmental interest in
minimizing urban blight. Cf SDJ, Inc. v. City of Houston,
837 F.2d 1268 (5th Cir.1988) (holding that controls on the
outward appearance of adults-only bookstores were
content-neutral regulations narrowly tailored to serve
significant governmental interests), cert. denied, ME.F.
Enters., Inc. v. City of Houston, 489 U.S. 1052, 109 S.Ct.
1310, 103 L.Ed.2d 579 (1989).
Finally, we believe section 540.410 leaves open ample
alternative avenues of communication. Excalibur is free to
communicate information on signs outside of its building,
within the modest restrictions imposed under subsection
(g). The regulation provides for a sign on the door and
allows flat signs on the wall of the building, with only
some reasonable !imitations on their size. These
alternative avenues of communication provide ample
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opportunity for Excalibur to express itself. In addition,
Excalibur may communicate information inside the store,
limited only in that merchandise may not be visible from
the sidewalk on the street.
Having found that Minneapolis Code of Ordinances §
540.41O(g)(4) is content-neutral, narrowly tailored to
further a significant governmental interest, but also
permissive enough to leave open alternative channels of
communication, we hold that the ordinance is a
constitutional regulation of the time, place, and manner of
speech.

131

B. Section 540.41 O(g)(3)

Excalibur mounts a facial challenge to Minneapolis
Code of Ordinances § 540.410(g)(3), which prohibits the
display of merchandise or pictures in window areas or any
other area that is visible from the sidewalk in front· of the
adults-only businesses. Excalibur claims this provision is
unconstitutionally overbroad. 5
4

The overbreadth doctrine applies in the narrow context
of facial challenges to legislation based upon free-speech
rights. This doctrine represents a departure from
traditional standing rules, see Lujan v. Defenders of
Wildlife, 504 U.S. 555, 560-61, 112 S.Ct. 2130, 2136-37,
119 L.Ed.2d 351 (1992) (articulating the standing
requirements), and allows a party like Excalibur to
challenge an ordinance on the ground that the ordinance
might be applied unconstitutionally to third parties whose
actual circumstances are not before the court. Bates v.
State Bar of Ariz., 433 U.S. 350, 380, 97 S.Ct. 2691,
2707, 53 L.Ed.2d 810 (1977). The doctrine developed out
of a recognition that an overly broad statute may chill
protected speech and the conclusion that "the possible
harm to society from allowing unprotected speech to go
unpunished is outweighed by the possibility that protected
speech will be muted." Id. Because the overbreadth
doctrine has far-reaching ramifications, however, it is "
'strong medicine' that should be employed only 'with
hesitation,' and then 'only as a last resort.' " Upper
Midwest Booksellers Ass 'n v. City of Minneapolis, 780
F.2d 1389, 1391 (8th Cir.1985) (quoting *1224 New York
v. Ferber, 458 U.S. 747, 769, 102 S.Ct. 3348, 3361, 73
L.Ed.2d 1113 (1982)). To be facially invalidated under
this doctrine, the overbreadth of an ordinance affecting
both conduct and pure speech must be both "real" and
"substantial" in relation to its "plainly legitimate sweep."
Ferber, 458 U.S. at 769-70, 102 S.Ct. at 3362; Broadrick
v. Oklahoma, 413 U.S. 601, 615, 93 S.Ct. 2908, 2917-18,
37 L.Ed.2d 83 0 (1973 ). There is real and substantial
overbreadth when there is "a realistic danger that the
ordinance itself will significantly compromise recognized
l l

WESTLAW

First Amendment protections of parties not before the
[c]ourt." Members of City Council v. Taxpayers for
Vincent, 466 U.S. 789, 801, 104 S.Ct. 2118, 2126, 80
L.Ed.2d 772 (1984). We will not strike down a ordinance
for overbreadth if its legitimate reach "dwarfs its arguably
impermissible applications." Ferber, 458 U.S. at 773, 102
S.Ct. at 3363.
5

Excalibur claims section 540.410(g)(3) is
unconstitutionally overbroad. Excalibur notes that some
businesses classified as adults-only bookstores may have
merchandise for sale that is not pornographic or sexually
oriented. See Minneapolis, Minn., Code of Ordinances §
540.410(b) (defining an "adults-only bookstore" as "[a]n
establishment having as a substantial or significant
portion of its stock in [materials] which are distinguished
or characterized by their principal emphasis on [sexually
oriented matters], or an establishment with a segment or
section devoted to the sale or display of such
material...."). Excalibur further points out that subsection
(g)(3) prohibits the display of any merchandise or pictures
in a manner that would be visible from the sidewalk in
front of the business. Thus, Excalibur maintains,
subsection (g)(3) is overbroad in that it conceivably
prohibits the display of merchandise such as a Walt
Disney video or the Holy Bible. Excalibur asks us to
strike down this provision for the sake of third parties
whose constitutionally protected speech may be chilled by
subsection (g)(3).
11

Based upon a narrow construction of the ordinance, the
district court found that§ 540.410(g)(3) is not overbroad.
"It has long been a fundamental tenet of First Amendment
law that in determining a facial challenge to a statute, if it
be 'readily susceptible' to a narrowing construction that
would make it constitutional, it will be upheld." Virginia
v. American Booksellers Ass 'n, 484 U.S. 383, 397, 108
S.Ct. 636, 645, 98 L.Ed.2d 782 (1988). Here, the district
court upheld subsection (g)(3) on the basis that the
ordinance would prohibit the visibility only of sexually
oriented materials. Excalibur contends the district court's
construction is untenable, however, because the
Minnesota Court of Appeals has considered an
overbreadth challenge to this provision and did not
construe section 540.410(g)(3) narrowly. See State v.
Holmberg, 545 N.W.2d 65, 70 (Minn.Ct.App.1996).
We reject Excalibur's contention that the Minnesota
Court of Appeals made no effort to construe the ordinance
narrowly. In Holmberg, the court addressed Excalibur's
overbreadth argument in the context of a criminal appeal
arising from the same facts as this action. The court
described the speech at issue as commercial and adult
(sexually oriented) speech. Noting the Supreme Court's
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statements that these categories of speech are entitled to
only limited First Amendment protection, the Minnesota
Court of Appeals held that subsection (g)(3) was not
overbroad. Id. at 70. While the court did not explicitly
state it was construing subsection (g)(3) narrowly, the
reasoning in its opinion rests on the assumption that
subsection (g)(3) applies to only commercial and sexually
oriented speech. The court's opinion certainly did not
anticipate the ordinance prohibiting displays of materials
outside the scope of these two narrow categories of
speech. Accordingly, we will likewise construe the
provision as applying only to displays of commercial
speech and sexually oriented speech.
To the extent that subsection (g)(3) prohibits the display
of commercial speech, that is, speech that "does no more
than propose a commercial transaction," Virginia State
Bd. of Pharmacy v. Virginia Citizens Consumer Council,
Inc., 425 U.S. 748, 762, 96 S.Ct. 1817, 1825, 48 L.Ed.2d
346 (1976) (internal quotations omitted), the ordinance
withstands
Excalibur's
overbreadth
challenge.
Commercial speech, as "the offspring of economic
self-interest, is a hardy breed of expression *1225 that is
not particularly susceptible to being crushed by overbroad
regulation." Central Hudson Gas & Elec. Corp. v. Public
Serv. Comm 'n of N. Y, 447 U.S. 557, 564 n. 6, 100 S.Cl.
2343, 2350 n. 6, 65 L.Ed.2d 341 (1980). "[B]ecause the
profit motive is thought to be sufficiently compelling to
enable such speech to withstand the chilling effect of an
overbroad statute," we have noted that the overbreadth
doctrine does not apply to commercial speech. Garner v.
White, 726 F.2d 1274, 1277 (8th Cir.1984); see also
Waters v. Churchill, 511 U.S. 661, 670, 114 S.Ct. 1878,
1885, 128 L.Ed.2d 686 (l 99tl) (noting that the Supreme
Court has not extended the overbreadth doctrine to the
commercial context); Ohralik v. Ohio State Bar Ass 'n,
436 U.S. 447, 462 n. 20, 98 S.Ct. 1912, 1922 n. 20, 56
L.Ed.2d 444 (1978) (stating that because it is not as likely
to be deterred as noncommercial speech, commercial
speech does not require the protection of the overbreadth
doctrine); Bates, 433 U.S. at 380-81, 97 S.Ct. at 2707
(explaining that "the justification for the application of
overbreadth analysis applies weakly, if at all, in the
ordinary commercial context"); Van Bergen, 59 F.3d at
1549-50 (rejecting an overbreadth argument because the
affected third-party commercial entities were capable of

bringing the constitutional claim themselves and because
the statute would not likely chill their speech). Likewise,
in this case, we decline to apply the "strong medicine" of
the overbreadth doctrine to strike down subsection (g)(3)
for the sake of third parties' commercial speech. Ferber,
458 U.S. at 769, 102 S.Ct. at 3361.
What remains then is subsection (g)(3)'s restriction on the
display of sexually oriented materials. As we already
explained above in addressing Excalibur's challenge to
the sign and window restrictions in subsection (g)(4) of
the ordinance, section 540.410 is a content-neutral
regulation, enacted to further the city's significant interest
in limiting the urban blight caused by adults-only
businesses. The restriction in subsection (g)(3) prohibiting
the visibility of sexually oriented speech through the
windows of these establishments falls within the
legitimate sweep of the ordinance. Thus, there is nothing
overbroad about subsection (g)(3)'s regulation of displays
of sexually oriented speech.
Because commercial speech does not warrant the
protection of the overbreadth doctrine and sexually
oriented speech is legitimately regulated by the ordinance,
we will not strike down section 540.410(g)(3) as
unconstitutionally overbroad. Cf Upper Midwest
Booksellers Ass'n, 780 F.2d at 1391-94 (rejecting
overbreadth challenge to an ordinance creating
restrictions on displays of any material that is "harmful to
minors").

III.
For the above reasons, we affirm the judgment of the
district court.

All Citations

116 F.3d 1216

Footnotes
Judge McMillian and Judge Morris Sheppard Arnold would grant the suggestion .
The Honorable Michael J. Davis, United States District Judge for the District of Minnesota.
2

The staff looked at studies performed in Seattle, Washington; Chicago, Illinois; Los Angeles, California; Indianapolis,
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Indiana; and Portland, Oregon. (Appellant's App. at 85.)
3

Excalibur also challenged the constitutionality of§ 34.60(a)(1) of the Minneapolis Code of Ordinances, which requires
approval from the Heritage Preservation Commission prior to the placement of signs on certain buildings. The district
court held that this ordinance is not applicable to window signs and that Excalibur had no meritorious First Amendment
claim against the ordinance. The parties do not appeal that holding.

4

At oral argument, the city explained that Excalibur {operated by Dennis Buchanan) could comply with both the display
regulations in subsection (g)(3) and the requirement to leave windows unobstructed by signs or covers by placing the
backside of a bookshelf against a window. Dennis Buchanan, who operated Excalibur, was aware of this means of
compliance, because he was present when the city inspector mentioned this to Buchanan's brother, who also operated
an adults-only bookstore in Minneapolis. Holmberg, 545 N.W.2d at 73.

5

The city claims that Excalibur's overbreadth challenge to section 5410.41 O(g)(3) is not properly before this court.
Excalibur did not include its claim regarding subsection (g)(3) in its complaint and first briefed the issue in opposition to
the city's motion for summary judgment. We believe the issue is properly before us, however, because the district
court, apparently believing that the parties had impliedly consented to include it, addressed the issue on the merits.
See Fed.R.Civ.P. 15(b) ("When issues not raised by the pleadings are tried by express or implied consent of the
parties, they shall be treated in all respects as if they had been raised in the pleadings."). This belief on the part of the
district court was reasonable because the city did not raise any procedural objections to Excalibur's overbreadth
argument. Accordingly, the overbreadth issue has been preserved for appeal.

End of Document
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West Headnotes (32)
[II

v.

Courts
~Nature

of subject-matter in general
Criminal Law
~Municipal and other local courts

The EIGHTH JUDICIAL DISTRICT COURT OF
the STATE of Nevada, in and for the COUN1Y OF
CIARK, and the Honorable Sally L. Loehrer,
District Judge, Respondents,
and
Marina Krampe, Jessica Hughes, Fanny Li,
Kathryn Muscato, Cassandra McQueen, Heather
D'Onofrio, Anissa Burns, Erika Nann, Jennifer
Magness, Elizabeth Hernandez, Michelle Admire,
Tanisha Potter, Wirat Sangketkit, and Suzanne
Strother, Real Parties in Interest.

Municipal courts have jurisdiction to consider
the constitutionality of misdemeanor laws in
proceedings attendant to enforcement of those
laws.
Cases that cite this headnote

No. 45222.

I

Nov. 9,

2006.

[2]

Certiorari
O=Jurisdiction
Supreme court has the authority to review a
petition for a writ of certiorari in cases where a
district court has considered an ordinance's
constitutionality.

Synopsis
Background: City filed petition for a writ of certiorari
challenging the District Court's affirmance of a municipal
court determination that portions of the city code
involving erotic dancing were unconstitutionally vague
and overbroad.

I Cases that cite this headnote

Holdings: The Supreme Court, Becker, J., held that:
Appeal and Error
O=Cases Triable in Appellate Court

municipal court had jurisdiction to consider the
constitutionality of municipal ordinance prohibiting
certain physical contact between dancers and patrons in
erotic dance establishments;
[IJ

2

ordinance was not unconstitutionally vague;

l l

3

ordinance was content-neutral; and

4

ordinance was not unconstitutionally overbroad.

l l

Whether city ordinance is constitutional is a
question of law subject to de novo review.
Cases that cite this headnote

l l

[41

Petition granted in part and denied in part.
Rose, C.J., concurred in part and dissented in part and
filed opinion in which Maupin, J., joined.

WESTLAW

Courts
O=Nevada
Like municipal courts, district courts are not
expressly granted jurisdiction to consider the
constitutionality of a statute, and such power is
derived from a district court's authority to try
cases over which it has original jurisdiction.
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jurisdiction, and therefore, while hearing
dancers' case on the violation of the ordinance,
the municipal court also had jurisdiction to
consider the constitutionality of the ordinance.

Cases that cite this headnote

[5]

Municipal Corporations
venue, and limitations

Cases that cite this headnote

~Jurisdiction,

Municipal courts have original jurisdiction over
ordinance-based misdemeanors committed in
their respective cities.

[9[

Appeal and Error
Triable in Appellate Court

~Cases

[6[

Cases that cile this headnote

The constitutionaiity of a statute, or municipai
ordinance, is a question of law that appellate
court reviews de novo.

Justices of the Peace
of Remedy or Relief in General
Justices of the Peace
~Equitable Jurisdiction and Relief

Cases that cite this headnote

~Nature

Justice courts lack the power to issue writs of
injunction and prohibition.

1101

Municipal Corporations
and burden of proof

~Presumptions

The challenger of an ordinance has the burden to
make a clear showing that it is unconstitutional.

Cases that cite this headnote

Cases that cite this headnote
[7[

Municipal Corporations
<ti=Jurisdiction, venue, and limitations
By granting municipal courts jurisdiction over
misdemeanors committed in violation of city
ordinances, the legislature has necessarily
empowered municipal courts with the authority
to resolve constitutional questions raised in the
context of such proceedings.

[11]

The void-for-vagueness doctrine derives from
the due process clause of the Fourteenth
Amendment. U.S.C.A. Const.Amend. 14.
Cases that cite this headnote

Cases that cite this headnote

[8[

Municipal Corporations
Y..Jurisdiction, venue, and limitations
A violation of city ordinance prohibiting certain
physical contact between dancers and patrons in
erotic dance establishments was a misdemeanor
over which city's municipal courts had original

WEST LAW

Constitutional Law
and definiteness; vagueness

~Certainty

[12]

Constitutional Law
Y..Ordinances
An ordinance is unconstitutionally vague and
facially invalid if it (1) fails to provide notice
sufficient to enable ordinary people to
understand what conduct is prohibited, and (2)
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authorizes or encourages
discriminatory enforcement.

arbitrary

and
[16]

Constitutional Law
oriented businesses
Public Amusement and Entertainment
~Dancing and other performances
~Sexually

Cases that cite this headnote

1131

City ordinance which prohibited fondling and
caressing between dancers and patrons with the
intent to sexually arouse or excite adequately put
dancers and patrons on notice as to what
conduct was prohibited, and thus, the ordinance
provided adequate notice of the prohibited
conduct and provided adequate law enforcement
standards, and as such, the ordinance was not
unconstitutionally vague; since ordinance
permitted touching that was not intended to
sexually arouse or excite, accidental or
incidental touching would not be prohibited
under the ordinance.

Constitutional Law
· Ordinances in general
is
Question
whether
an
ordinance
unconstitutionally vague must be determined by
the terms of the ordinance at issue; however,
particular words or phrases in an ordinance need
not be read in a vacuum.
Cases that cite this

headnot~

1 Cases that cite this headnote
11~1

Municipal Corporations
and operation

,~Construction

The meaning of an ordinance's terms may be
given context by the statutory scheme of which
the ordinance is a part.

1171

A law is overbroad and void on its face if it
sweeps within its ambit other activities that in
ordinary circumstances constitute an exercise of
protected First Amendment rights. U.S.C.A.
Const.Amend. 1.

Cases that cite this headnote

(151

Constitutional Law
oriented businesses
Public Amusement and Entertainment
~Dancing and other performances

Cases that cite this headnote

~Sexually

The purpose of city ordinances regulating erotic
dance establishments is to curb the negative
secondary effects that may result from such
establishments---e.g., increased prostitution, the
spread of sexually transmitted diseases, drug and
alcohol offenses, fraud, and other criminal
activity-while
balancing
the
arguable
protection of erotic dance under the First
Amendment. U.S.C.A. Const.Amend. I.
I Cases that cite this headnote

WESTLAW

Constitutional Law
in General

~Overbreadth

1181

Constitutional Law
Expression

~Sexual

When a law regulates arguably expressive
conduct, such as erotic dancing, the scope of the
law does not render it unconstitutional unless its
overbreadth is not only real, but substantial as
well, judged in relation to the law's plainly
legitimate sweep. U.S.C.A. Const.Amend. l.
Cases that cite this headnote
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Dancing and other performances
(191

Even if fondling and caressing as part of an
erotic dance were afforded First Amendment
protection
as
expressive
conduct
that
communicated, the protection was not absolute,
and thus, such conduct, as set forth in city
ordinance prohibiting fondling and caressing
between dancers and patrons with the intent to
sexually arouse or excite, remained subject to
reasonable time, place, and manner restrictions.
U.S.C.A. Const.Amend. 1.

Constitutional Law
rFOverbreadth
Even if a law at its margins proscribes protected
expression, an overbreadth challenge will fail if
the remainder of the statute covers a whole
range of easily identifiable and constitutionally
proscribable conduct. U.S.C.A. Const.Amend. 1.
Cases that cite this headnote

1 Cases that cite this headnote
[201

Constitutional Law
between performers and patrons
Public Amusement and Entertainment
rFDancing and other performances

~Contact

[23]

There was no First Amendment issue in city
ordinance prohibiting patrons from fondling and
caressing erotic dancers in a general sense, and
neither action was per se expressive conduct that
communicated. U.S.C.A. Const.Amend. 1.

To the extent that municipal ordinance
prohibiting fondling and caressing between
dancers and patrons with the intent to sexually
arouse or excite reached conduct arguably
protected by the First Amendment, it was not
overbroad so long as it was a valid time, place,
and manner restriction of the arguably protected
conduct that communicated, i.e., fondling and
caressing as part of an erotic dance. U.S.C.A.
Const.Amend. 1.

Cases Lhal i.:ilt: Lhis headnole

[211

Constitutional Law
rFContact between performers and patrons
Public Amusement and Entertainment
~Dancing and other performances
Under city ordinance prohibiting fondling and
caressing between erotic dancers and patrons
with the intent to sexually arouse or excite,
fondling and caressing could be protected
expressive conduct under First Amendment
when part of an erotic dance. U.S.C.A.
Const.Amend. 1.
1 Cases that cite this headnote

122 1

Constitutional Law
<W=Contact between performers and patrons
Public Amusement and Entertainment
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Constitutional Law
rFContact between performers and patrons
Public Amusement and Entertainment
~Dancing and other performances

Cases that cite this headnote

[241

Constitutional Law
r1;PTime, Place, or Manner Restrictions
A government may regulate the time, place, and
manner of protected expressive conduct if the
regulations are (1) content-neutral, (2) narrowly
tailored to serve a significant government
interest, and (3) leave open ample alternative
channels for communication of the information.
U.S.C.A. Const.Amend. 1.
Cases that cite this headnote
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[251

Constitutional Law
~Content-Neutral Regulations or Restrictions
An ordinance is content-neutral,
Amendment purposes, if its aim is to
secondary effects of the protected
conduct, rather than prohibiting the
itself. U.S.C.A. Const.Amend. I.

[28[

for First
control the
expressive
expression

By prohibiting only fondling and caressing with
the intent to sexually arouse or excite, municipal
ordinance prohibiting fondling and caressing
between erotic dancers and patrons with the
intent to sexually arouse or excite was narrowly
tailored, for First Amendment free speech
purposes, to further the city's interests in
preventing acts of prostitution, the spread of
sexually transmitted diseases, drug and alcohol
offenses, and acts of fraud. U.S.C.A.
Const.Amend. I.

Cases that cite this headnote

[26[

Constitutional Law
effects
Constitutional Law
....,Contact between performers and patrons
Public Amusement and Entertainment
,~Dancing and other performances
~Secondary

Municipal ordinances regulating erotic dance
establishments in general, and, in particular,
municipal ordinance prohibiting fondling and
caressing between dancers and patrons with the
intent to sexually arouse or excite, were aimed at
curbing the negative secondary effects of erotic
dancing and not at the expressive conduct itself,
and therefore, ordinance was content-neutral for
U.S.C.A.
First
Amendment
purposes.
Const.Amend. I.

Constitutional Law
between performers and patrons
Public Amusement and Entertainment
~Dancing and other performances
~Contact

Cases that cite this headnote

[291

Constitutional Law
rii=Time, Place, or Manner Restrictions
For First Amendment purposes, a valid time,
place, and manner regulation must leave
available
alternative
channels
for
communication of the message conveyed by the
expressive conduct. U.S.C.A. Const.Amend. 1.
Cases that cite this headnote

Cases that cite this headnote

{JO[
{27[

Constitutional Law
....,Time, Place, or Manner Restrictions
A time, place, and manner regulation of
protected expression under First Amendment
must be narrowly tailored to the government's
legitimate content-neutral interests; however, the
regulation need not be the least restrictive means
of furthering the government's interest.
U.S.C.A. Const.Amend. I.
Cases that cite this headnote

Constitutional Law
between performers and patrons
Public Amusement and Entertainment
~Dancing and other performances
~Contact

Even if erotic dancers' message was slightly less
effective without caressing and fondling, their
message was not significantly impaired, for First
Amendment free speech purposes, by municipal
ordinance prohibiting fondling and caressing
between dancers and patrons with the intent to
sexually
arouse
or
excite.
U.S.C.A.
Const.Amend. l .
Cases that cite this headnote
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[31[

Constitutional Law
~Contact between performers and patrons
Public Amusement and Entertainment
llil-Dancing and other performances
Even though municipal ordinance prohibiting
fondling and caressing between dancers and
patrons with the intent to sexually arouse or
excite reached arguably expressive conduct that
communicated, namely fondling and caressing
as part of an erotic dance, which might be
protected by free speech provisions of First
Amendment, city could still proscribe such
conduct by the legitimate time, place, and
manner restrictions embodied in ordinance, and
therefore, because ordinance only reached
conduct that the city had legitimately proscribed,
the ordinance was not unconstitutionally
overbroad. U.S.C.A. Const.Amend. I.

*1045 OPINION
BECKER, J.
In this case, we consider whether a municipal court has
jurisdiction to determine the constitutionality of a
misdemeanor law in a criminal proceeding to enforce that
law. We conclude that municipal courts have such
jurisdiction. We also consider the constitutionality of Las
Vegas Municipal Code (LVMC) 6.35.lOO(I), which
prohibits certain physical contact between dancers and
patrons in erotic dance establishments. We conclude that
LVMC 6.35.100(1) is neither unconstitutionally vague nor
overbroad.
We therefore grant the City of Las Vegas' petition for a
writ of certiorari with respect to the constitutionality of
LVMC 6.35. lOO(I) and deny the petition to the extent that
it challenges the municipal court's jurisdiction to consider
the constitutionality of the ordinance.

Cases that cite this headnote

FACTS AND PROCEDURAL HISTORY
[32]

Courts
Nature of subject-matter in general
Criminal Law
~Municipal and other local courts
Municipal courts are vested with jurisdiction to
resolve constitutional issues arising in criminal
misdemeanor cases.
Cases that cite this headnote

Attorneys and Law Firms
**243 Bradford R. Jerbic, City Attorney, and Edward G.
Poleski, Deputy City Attorney, Las Vegas, for Petitioner.
Patti & Sgro, P.C., and Jonathan L. Powell, Las Vegas;
John S. Rogers, Las Vegas, for Real Parties in Interest.
Before the Court En Banc.

WEST LAW

Real Parties in Interest (Dancers) were working as erotic
dancers in Las Vegas when the City charged them with
violating the erotic dance code, LVMC 6.35. lOO(I), which
provides that "[n]o dancer shall fondle or caress any
patron, and no patron shall fondle or caress any dancer."
According to the charging documents, the violations
included allegations of conduct such as a dancer "rubbing
her breasts against a male patron's face, rubbing her leg
against the patron's groin and grinding her buttocks
against the patron's groin." Dancers challenged the
constitutionality of LVMC 6.35.lOO(I) in two separate
municipal court criminal cases, claiming that the
ordinance was unconstitutionally vague and overbroad.'
*1046 In each case, the municipal court first determined
that it had jurisdiction to determine the constitutionality of
the ordinance. The municipal court then concluded that
LVMC 6.35.100(1) was unconstitutionally vague because
it failed to put a reasonable person on **244 notice as to
what conduct was specifically prohibited. In addition, the
municipal court concluded that LVMC 6.35.100(1) was
unconstitutionally overbroad because it improperly
prohibited arguablv expressive conduct-touching as part
~f an erotic danc~-that was otherwise protected by the
First Amendment of the United States Constitution.
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ordinances in the first instance.
The City appealed the municipal court determinations to
the district court, which consolidated the two cases.
Following briefing and argument, the district court
concluded that the municipal court had jurisdiction to
address the constitutionality of LVMC 6.35.100(1) and
that the municipal court properly determined that the
ordinance was unconstitutionally vague and overbroad.

DISCUSSION
111 We agree that municipal courts have jurisdiction to

consider the constitutionality of misdemeanor laws in
proceedings attendant to enforcement of those laws.
However, we disagree with the district court's conclusion
regarding the constitutionality of LVMC 6.35.100(1). We
hold that the ordinance is neither vague nor overbroad..

Standard/or granting certiorari
3
Ill 1 1 This court has the authority to review a petition for a
writ of certiorari in cases where a district court has
considered an ordinance's constitutionality. 2 Whether an
ordinance is constitutional is a question of law subject to
de novo review.'

Municipal courts have jurisdiction to consider the
constitutionality ofmisdemeanor ordinances that a city is
seeking to enforce
The City contends that a district court's power to issue
writs of injunction and prohibition necessarily precludes a
municipal court from exercising such power.4 According
to the City, a municipal *1047 court dismissing a case
based on the unconstitutionality of the violated ordinance
is akin to enjoining or prohibiting prosecution. Therefore,
the City argues, only district courts possess jurisdiction to
determine the constitutionality of a misdemeanor law.
l4J 15 1 We find the City's argument unpersuasive. First, like

municipal courts, district courts are not expressly granted
jurisdiction to consider the constitutionality of a statute. 5
Such power is derived from a district court's authority to
try cases over which it has original jurisdiction. Municipal
courts have original jurisdiction over ordinance-based
misdemeanors committed in their respective cities. 6 It
would be illogical to conclude that only district courts
have jurisdiction to determine the constitutionality of
misdemeanor ordinances when municipal courts have
original jurisdiction to try cases under misdemeanor
WE S TLAW

161 171 Second, justice courts also lack the power to issue
writs of injunction and prohibition. 7 Nevertheless, in
Salaiscooper v. District Court, we concluded that justice
courts have jurisdiction to consider constitutional issues
presented in criminal misdemeanor proceedings. 8 We
similarly conclude that by granting municipal courts
jurisdiction over misdemeanors committed in violation of
city ordinances,9 the Legislature has necessarily
empowered municipal courts with the authority to resolve
constitutional questions raised in the context of such
proceedings. w Therefore, this court's holding in
Salaiscooper applies equally to municipal courts as it
does to justice courts. 11

**245 Third, if we accept the City's argument, then any
time a municipal court dismissed a case, it would be
issuing a writ of injunction *1048 or prohibition in excess
of its power. Although the City's argument addresses·only
dismissals on constitutional grounds, under the City's
premise, any dismissal would be a type of injunction or
prohibition against prosecution. Thus, a municipal court
would never have the power to dismiss a case, which is an
absurd result that finds no support in the Legislature's
creation of municipal courts.
(SJ A violation of LVMC 6.35.100(1) is a misdemeanor
over which Las Vegas municipal courts have original
jurisdiction. 12 Therefore, while hearing Dancers' case on
the violation of the ordinance, the municipal court in that
case also had jurisdiction to consider the constitutionality
ofLVMC 6.35.100(1).

L VMC 6. 35. JOO(/) is not unconstitutionally vague
Dancers
contend
that
LVM C
6. 35 .100(1)
is
unconstitutionally vague because the terms "fondle" and
"caress" are not sufficiently clear to give fair notice of
what conduct is prohibited and because the terms invite
arbitrary and discriminatory enforcement. We disagree.
191 1101

The constitutionality of a statute, or in this case an
ordinance, is a question of law that this court reviews de
novo." The challenger of an ordinance has the burden to
make a clear showing that it is unconstitutional.'*
12
13
111 1 1 1 1 1 1141

The void-for-vagueness doctrine derives
from the Due Process Clause of the Fourteenth
Amendment to the United States Constitution. 15 An
ordinance is unconstitutionally vague and facially invalid
if it "(l) fails to provide notice sufficient to enable
ordinary people to understand what conduct is prohibited;
and (2) authorizes or encourages arbitrary and
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discriminatory enforcement."'" The question of whether
an ordinance is unconstitutionally vague must be
determined by the terms of the ordinance at issue. 11
However, *1049 particular words or phrases in an
ordinance need not be read in a vacuum. 18 The meaning of
an ordinance's terms may be given context by the
statutory scheme of which the ordinance is a part.' 9
When faced with language identical to that in LVMC
6.35. l OO(I), the United States Court of Appeals for the
Ninth Circuit in Kev, Inc. v. Kitsap County concluded that
Kitsap County's ordinance was not unconstitutionally
vague. 20 Examining the terms "caressing" and "fondling"
in the context of other definitions provided in the
ordinance, the Ninth Circuit determined that the phrase
"[n]o dancer shall fondle or caress any patron and no
patron shall fondle or caress any dancer" included an
intent element such that the ordinance prohibited fondling
and caressing between dancers and patrons with the intent
to sexually arouse or excite. 21 The **246 court.concluded
that the ordinance therefore gave fair warning of the
proscribed conduct and provided adequate law
enforcement standards. 22
The Kev court noted that" '[c]aressing' and 'fondling' are
ordinary, commonly used terms ... describ[ing] forms of
affectionate touching and are not limited in meaning to
affectionate touching that is sexual." 21 However, when
viewed "in the context of the other definitions provided in
the ordinance, e.g., ... 'dancer-a person who dances or
otherwise performs for an erotic dance studio and who
seeks to arouse or excite the patrons' sexual desires," ' 24
the court concluded that the ordinance at issue was "easily
understood to prohibit sexual conduct between dancers
and patrons whom the dancers intend to arouse sexually
while the dancers are acting in the scope of their
employment at the erotic dance studio." 25
Additionally, the court in Kev determined that "to find a
violation of the prohibition against 'caressing' and
'fondling,' prosecutors *1050 must prove that a dancer or
patron engaged in a specified act, i.e., fondling or
caressing with the intention to sexually arouse or
excite." 2" The court therefore concluded that the ordinance
"provides an adequate standard for law enforcement
officers." 2'
1is1 Like the ordinance at issue in Kev, LVMC 6.35.100(1),
when viewed in the context of the other ordinances
regulating erotic dance establishments, is easily
understood to require an intent element. The purpose of
Las Vegas' ordinances regulating erotic dance
establishments is to curb the negative secondary effects
that may result from such establishments-e.g., increased

WES H,AW

prostitution, the spread of sexually transmitted diseases,
drug and alcohol offenses, fraud, and other criminal
activity-while balancing the arguable protection of
erotic dance under the First Amendment. 28 The
ordinance's definition of"[e]rotic dance establishment" as
"a fixed place of business which emphasizes and seeks,
through one or more dancers, to arouse or excite the
patrons ' sexual desires " expressly recognizes that the
purpose of these establishments is to arouse their patrons'
sexual desires, which can lead to negative secondar;
effects. 29 "Dancer" is defined as "a person who dances,
models, personally solicits drinks or otherwise performs
for an erotic dance establishment who seeks to arouse or
excite the patrons' sexual desires. "'0
The public hearings surrounding the enactment of LVMC
6.35.100(1) make clear that the ordinance was intended to
prevent conduct such as lap dances and other sexually
explicit touching, which frequently leads to negative
secondary effects.'' Testimony presented to the.Las Vegas
City Council noted that:
[N]o dancer shall fondle or caress any patron; no patron
shall fondle or caress any dancer. Lap dancing whereby
a dancer or performer sits upon the lap of a patron ...
alludes back to the close physical contact that's
occurring between patrons and the customers. [M]ost of
the arrest reports concerning ... soliciting prostitution in
the City concerning these **247 establishments [and]
most of the conversations concerning illegal conduct ...
occur in that situation [during lap dances]. 32
*1051 Equally clear is that the City did not intend to
prohibit touching incidental to serving a drink or tipping a
dancer when done without the intent to sexually arouse or
excite. In fact, according to the City Attorney, the City
eliminated the word "touch" to ensure that incidental
touching would not fall under the ordinance.JJ The City
also removed sections that " prohibited giving a gratuity
or receiving a gratuity."'"
1161 With the above purpose and definitions as context,

LVMC 6.35.1 OO(I) prohibits fondling and caressing
between dancers and patrons with the intent to sexually
arouse or excite. This construction adequately puts
dancers and patrons on notice as to what conduct is
prohibited. Further, this construction permits touching
that is not intended to sexually arouse or excite.
Therefore, accidental or incidental touching would not be
prohibited under the ordinance.
The above construction also provides an adequate
standard for law enforcement because officers will know
that, in order to prosecute someone for violating the
ordinance, the prosecutor must prove that the dancer or
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the patron fondled or caressed the other with the intent to
sexually arouse or excite. Because LVMC 6.35. l 00(1),
viewed in its appropriate context, provides adequate
notice of the prohibited conduct and provides adequate
law enforcement standards, it is not unconstitutionally
vague.

LVMC 6. 35.100(!) is not unconstitutionally overbroad
Dancers next contend that LVMC 6.35.100(1) is
unconstitutionally overbroad. Specifically, they argue that
even under a construction in which "fondle" and "caress"
are limited to mean "fondle and caress with the intent to
sexually arouse or excite," the ordinance unreasonably
prohibits conduct that is otherwise protected by the First
Amendment. We disagree.
18

19

P7 I 1 1 1 1 A

law is overbroad and void on its face if it "
'sweeps within its ambit other activities that in ordinary
circumstances constitute an exercise of " protected First
Amendment rights.' 5 When a law regulates arguably
expressive conduct, such as erotic dancing, "the scope of
the [law] does not render it unconstitutional unless its
overbreadth is not only 'real, but substantial as well,
judged in relation to the [law's] plainly legitimate sweep.'
6
" ' Even if a law at *1052 its margins proscribes protected
expression, an overbreadth challenge will fail if the "
'remainder of the statute ... covers a whole range of easily
identifiable and constitutionally proscribable ... conduct.'

are "(l) content-neutral; (2) narrowly tailored to serve a
significant government *1053 interest; and (3) leave open
ample alternative channels for communication of the
information. " 40

Content neutrality
1251
An ordinance is content-neutral if its aim is to control
the secondary effects of the protected expressive conduct,
rather than prohibiting the expression itself."' The purpose
of Las Vegas' ordinances regulating erotic dance
establishments is to "regulate erotic dance establishments
to the end that the many types of criminal activities
frequently engendered by such establishments will be
curtailed." 42 The City acknowledges that erotic dance may
be a protected form of expression.<' The ordinances seek
to strike a balance between the possible protected
expression and the negative secondary effects created by
erotic dance establishments-.44 Here, secondary effects
which the ordinances seek to combat include "increase in
prostitution, venereal disease, drug and alcohol offenses,
fraud and other criminal activity.""
1261

We conclude that the ordinances regulating erotic
dance establishments in general, and LVMC 6.35.100(1)
in particular, are aimed at curbing the negative secondary
effects of erotic dancing and not at the expressive conduct
itself. Therefore, LVMC 6.35.100(1) is content-neutral.

"37

20

21

At the outset, we note that there is no First
Amendment issue in prohibiting fondling and caressing in
a general sense. Neither action is per se expressive
conduct that communicates. Arguably, erotic dance is
expressive conduct that communicates, which could be
deserving of some level of First Amendment protection.'8
If that is so, **248 fondling and caressing may be
protected expressive conduct when part of an erotic
dance.
1 1 1 1

22

Narrow tailoring
27
1 1 A time, place, and manner regulation of protected
expression must be narrowly tailored to the government's
legitimate content-neutral interests.46 However, the
regulation need not be the least restrictive means of
furthering the government's interest. 47 Dancers assert that
LVMC 6.35.100(1) is not narrowly tailored because laws
prohibiting prostitution, drug and alcohol offenses, and
fraud already exist. Therefore, they argue that regulations
of erotic dance establishments could be less restrictive.

23

1 1 1 1Further,

even if fondling and caressing as part of an
erotic dance are afforded First Amendment protection as
expressive conduct that communicates, the protection is
not absolute. Such conduct remains subject to reasonable
time, place, and manner restrictions.' 9 Therefore, to the
extent that LVMC 6.35. lOO(I) reaches conduct arguably
protected by the First Amendment, it is not overbroad so
long as it is a valid time, place, and manner restriction of
the arguably protected conduct that communicates, i.e.,
fondling and caressing as part of an erotic dance.
24

1 1 A government may regulate the time, place, and

manner of protected expressive conduct if the regulations
WESTLAW

**249 1281 *1054 We conclude, however, that LVMC
6.35.1 OO(I) is sufficiently tailored to address the
significant interests of the government in preventing the
negative secondary activity associated with erotic dance
establishments. By prohibiting only fondling and
caressing with the intent to sexually arouse or excite,
LVMC 6.35.100(1) is narrowly tailored to further the
City's interests in preventing acts of prostitution, the
spread of sexually transmitted diseases, drug and alcohol
offenses (such as the inconspicuous sale of drugs possible
when a dancer and patron fondle and caress each other
during a dance), and acts of fraud. "[J]udges should not
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supplant the legislature's role in developing the most
appropriate methods
for achieving government
purposes."" 8 Although various other regulations may be
possible in this case, LVMC 6.35.100(1) is narrowly
tailored to achieve the City's purposes.

Alternative channels of communication
29 30
1 1 1 1 Finally, a valid time, place, and manner regulation
must leave available alternative channels for
communication of the message conveyed by the
expressive conduct. Dancers do not assert that LVMC
6.35.100(1) prevents them from conveying their creative
message (i.e., dance), only that the ordinance chills their
ability to engage fully in their expressive conduct.
Nevertheless, even if their message is slightly less
effective without caressing and fondling, their message is
not significantly impaired} 0 Erotic dancers in Las Vegas
"still have reasonable access to their market."' 0
31

1 1 We therefore conclude that, even though LVMC

6.35 .100(1) reaches arguably expressive conduct that
communicates-fondling and caressing as part of an
erotic dance-which may be protected by the First
Amendment, the City may still proscribe such conduct by
the legitimate time, place, and manner restrictions
embodied in LVMC 6.35.100(1). Therefore, because
LVMC 6.35.100(1) only reaches conduct that the City has
legitimately proscribed,
the
ordinance is not
unconstitutionally overbroad.

CONCLUSION
32

1 1 For the reasons discussed above, we hold that

municipal courts are vested with jurisdiction to resolve
constitutional issues ansmg *1055 in criminal
misdemeanor cases. We further hold that LVMC
6.35.100(1) is neither unconstitutionally vague nor
overbroad. Accordingly, we grant the City's petition with
respect to the constitutional issues, and we direct the clerk
of this court to issue a writ of certiorari instructing the
district court to reverse that portion of its order affirming
the municipal court's determination that the ordinance is
unconstitutional.

GIBBONS,
DOUGLAS,
Pl\.RP-uA.. GUIRRE, JJ., concur.

WESTL..AW

HARDESTY

and

ROSE, C.J., with whom MAUPIN, J., agrees, concurring
in part and dissenting in part.
l concur with the majority's denial of the City of Las
Vegas' petition for a writ of certiorari regarding the City's
challenge to the municipal court's jurisdiction to consider
Las Vegas Municipal Code (LVMC) 6.35.lOO(l)'s
constitutionality. However, I dissent from the majority's
grant of the City's petition with respect to LVMC
6.35. lOO(l)'s constitutionality, and l conclude that LVMC
6.35.100(1) is void for vagueness.

A statute is unconstitutionally vague if it "(l) fails to
provide notice sufficient to enable persons of ordinary
intelligence to understand what conduct is prohibited and
(2) lacks specific standards, thereby encouraging,
authorizing, or even failing to prevent arbitrary and
discriminatory enforcement." 1 In reaching its conclusion
that LVMC 6.35.100(1) is not unconstitutionally vague,
the majority relies on Kev, Inc. v. Kitsap **250 County.'
However, the ordinance at issue in Kev did not contain the
same definitions for fondling and caressing as are present
here and, accordingly, distinguish the instant ordinance
from that in Kev. 1
LVMC 6.068.030(E) defines "[t]ondle or caress" as "the
conduct or affectionate touching that is intended to
sexually arouse (may include 'sexual conduct')." "Sexual
conduct" is defined as "the engaging in or the commission
of an act of sexual intercourse, oral-genital contact, or the
touching of the sexual organ, pubic region, buttock or
female breast of a person for the purpose of arousing or
gratifying the sexual desire of another person."" Although
a person of ordinary intelligence can expressly understand
what constitutes "sexual conduct," under the definition of
fondle and caress, the illegal touching may include, but
does not necessarily include, "sexual conduct." As the
definition of "sexual conduct" is quite comprehensive, l
cannot say that the ordinance gives a person of ordinary
intelligence notice as to the *1056 touching that does not
fall within the definition of "sexual conduct," but is
nevertheless prohibited.
For those same reasons, I conclude that LVMC
6.35.100(1) encourages and fails to prevent arbitrary and
discriminatory enforcement. LVMC 6.35.100(1) gives no
specific guidelines for determining when touching has
become prohibited. This affords law enforcement officers
great discretion in interpreting and enforcing LVMC
6.35.100(1). Accordingly, I dissent from the majority's
conclusion
that
LVMC
6.35.100(1)
is
not
unconstitutionally void for vagueness. l would deny the
City's petition for a writ of certiorari in whole.
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MAUPIN, J., concurs.
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All Citations
Footnotes
Dancers argued that erotic dance is expressive conduct, which is entitled to protection under the First Amendment of
the United States Constitution. Whether erotic dance is afforded full First Amendment protection has yet to be decided
definitively. See Colacurcio v. City of Kent, 163 F.3d 545, 550 (9th Cir.1998). Nevertheless, the City does not contest
Dancers' assertion that erotic dancing is protected under the First Amendment.
2

NRS 34.020(3).

3

See Si/var v. Dist. Ct., 122 Nev. 289, - - , 129 P.3d 682, 684 (2006).

4

See Nev. Const. art. 6, § 6, cl. 1 (granting district court judges the power to issue writs of mandamus, prohibition,
injunction, quo warranto, certiorari, and other writs necessary to the exercise of their jurisdiction).

5

See id.

6

NRS 5.050(2).

7

See NRS 4.370.

8

117 Nev. 892, 900-01, 34 P.3d 509, 514-15 (2001).

9

See NRS 5.050(2).

10

Salaiscooper, 117 Nev. at 900, 34 P.3d at 514.

11

We note that we have previously held that municipal courts lack jurisdiction to determine the constitutionality of
ordinances imposing a licensing tax and ordinances imposing a court assessment fee. In Re Dixon, 40 Nev. 228, 161
P. 737 (1916), overruled in part by Salaiscooper, 117 Nev. at 901, 34 P.3d at 515; McKay v. City of Las Vegas, 106
Nev. 203, 205, 789 P.2d 584, 585 (1990), overruled in part by Salaiscooper, 117 Nev. at 901, 34 P.3d at 515. See also
NRS 5.050(4). As we stated in Salaiscooper, however, neither prior holding "should be read for the proposition that
municipal or justice courts have no authority whatever to consider issues of constitutional dimension." Salaiscooper,
117 Nev. at 900, 34 P .3d at 515. Dixon and McKay are limited on their facts to cases involving taxes and assessments,
and their holdings are now expressly embodied in NRS 5.050(4).

12

See LVMC 6.35.170; NRS 5.050(2).

13

See Sheriffv. Burdg, 118 Nev. 853, 857, 59 P.3d 484, 486 (2002) (citing SllS v. United Exposition Services Co., 109
Nev. 28, 30, 846 P.2d 294, 295 (1993)).

14

See id. (citing Childs v. State, 107 Nev. 584, 587, 816 P.2d 1079, 1081 (1991)).

15

Id.

16

City of Las Vegas v. Dist. Ct., 118 Nev. 859, 862, 59 P.3d 477, 480 (2002).
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17

See Mangarella v. State, 117 Nev. 130, 137, 17 P.3d 989, 993 (2001).

18

See id.

19

See Kev, Inc. v. Kitsap County, 793 F.2d 1053, 1057-58 (9th Cir.1986) .

20

Id. at 1058.

21

See id. at 1057-58.

22

See id. Dancers attempt to distinguish Kev, Inc. on the ground that Kitsap County's erotic dance ordinance also
required dancing to take place at least ten feet from patrons on a raised platform. See id. at 1061. This argument lacks
merit. The court in Kev, Inc. did not rely on the distance requirement when determining the appropriate definitions of
"fondle" and "caress." See id. at 1057-58. The intent element provided by the context surrounding LVMC 6.35.100(1)
adequately satisfies the requirements to thwart a vagueness challenge.

23

Id. at 1057 (citing Webster's Third New International Dictionary 339, 883 (1971)).

24

Id. (quoting Kitsap County Ordinance No. 92-A, § 2c) (emphasis added in Kev) .

25

Id.

26

Id. at 1057-58.

27

Id. at 1058.

28

See LVMC 6.35.010(A); LVMC 6.35.020.

29

LVMC 6.35.030(E) (emphasis added).

30

LVMC 6.35.030(B) (emphasis added).

31

See City of Las Vegas, Recommending Committee Minutes, Combined Verbatim Transcript-Item 5: Bill 95-40, Item
6: Bill 95-41 and Item 7: Bill 95-42 (July 31, 1995).

32

Id. at 12 (statement of Lt. Bill Young commenting on section G) of Bill 95-40, which became LVMC 6.35.100(1)).

33

Id. at 4 (statement of City Attorney Jerbic).

34

Id. at 5.

35

City of Las Vegas, 118 Nev. at 863 n. 14, 59 P.3d at 480 n. 14 (quoting Thornhill v. Alabama, 31 O U.S. 88, 97, 60 S.Ct.
736, 84 L.Ed. 1093 (1940)).

36

Osborne v. Ohio, 495 U.S. 103, 112, 110 S.ct. 1691, 109 L.Ed.2d 98 (1990) (quoting Broadrick v. Oklahoma, 413 U.S.
601, 615, 93 S.Ct. 2908, 37 L.Ed.2d 830 (1973)).

37

Id. (quoting New York v. Ferber, 458 U.S. 747, 770 n. 25, 102 S.Ct. 3348, 73 L.Ed.2d 1113 (1982)) (internal quotation
marks omitted).
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See Barnes v. Glen Theatre, Inc., 501 U.S. 560, 565-66, 111 S.Ct. 2456, 115 L.Ed.2d 504 (1991) (plurality opinion)
(stating that Supreme Court precedent indicated that "nude dancing .. . is expressive conduct within the outer
perimeters of the First Amendment, though ... only marginally so"); id. at 584, 111 S.Ct. 2456 (Souter, J., concurring) ("
'[S]ociety's interest in protecting this type of expression is of a wholly different, and lesser, magnitude than the interest
in untrammeled political debate." ' (quoting Young v. American Mini Theatres, 427 U.S. 50, 70, 96 S.Ct. 2440, 49
L.Ed.2d 310 (1976) (plurality opinion))); Colacurcio, 163 F.3d at 550 ("The fragmented nature of Supreme Court
opinions dealing with nude dancing in particular and sexually explicit but non-obscene conduct in general has resulted
in a lack of clear guidance on the level of First Amendment protection afforded to this type of expression."); Erwin
Chemerinsky, Constitutional Law § 11.3.4.4, at 838-40 (1st ed.1997) (discussing that the Supreme Court has
historically treated nude dancing as being "low value" speech).

39

See Barnes, 501 U.S. at 565-72, 111 S.Ct. 2456 (applying time, place, and manner analysis in a nude-dancing context
to an ordinance proscribing public nudity, which the Indiana Supreme Court construed as precluding nudity in places of
public accommodation); see also Kev, 793 F.2d at 1058-62 (applying time, place, and manner analysis to erotic dance
ordinances after determining that topless dancing is protected expression).

40

Colacurcio, 163 F.3d at 551 (citing Ward v. Rock Against Racism, 491 U.S. 781, 791, 109 S.Ct. 2746, 105 L.Ed.2d 661
(1989)). We note that the test articulated above is the equivalent of the test set out in United States v. O'Brien, 391
U.S. 367, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968), which Dancers rely on. See Colacurcio, 163 F.3d at 551 n. 4.

41

Colacurcio, 163 F.3d at 551.

42

LVMC 6.35.020.

43

Id.

44

Id.

45

LVMC 6.35.010(A).

46

Colacurcio, 163 F.3d at 553.

47

Id.

48

Id.

49

See Kev. Inc., 793 F.2d at 1061 .

50

Id. (citing El/west Stereo Theatres, Inc. v. Wenner, 681F.2d1243, 1246 (9th Cir.1982)) .
Si/var v. Dist. Ct., 122 Nev. 289, - - , 129 P.3d 682, 685 (2006) .

2

793 F.2d 1053 (9th Cir.1986) .

3

See generally id. The differences in the ordinances notwithstanding, I disagree with the Ninth Circuit Court of Appeal's
analysis and conclusion in Kev.

4

LVMC 6.068.030(1).
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Only the Westlaw citation is currently available.
United States District Court,
D. Massachusetts.
PHANTOM VENTURES LLC, Plaintiff,
v.
John DEPRIEST, Janice Tatarka, Arthur
Arsenault, Joseph Mahoney, Marilyn
Vega-Torres, and the City of Chelsea, Defendants.

West Headnotes (30)
[1]

Declaratory Judgment
<FZoning ordinances
Revision of city zoning ordinance's definition of
"adult entertainment establishment" did not moot
applicant's
declaratory judgment
action
challenging board's denial of permit to renovate
building for use as live nude dancing venue,
where applicant continued to seek redress for
denial of its permit prior to revision, and
continued to challenge constitutionality of
ordinance so that it could obtain a permit now;
except as to question of whether "adult
entertainment establishment" included nude
dancing at time of permit decision, issues
presented remained live and parties had legally
cognizable interests in outcome.

Civil Action No. 15-cv-13865-IT

I
Signed 03/07/2017
Synopsis
Jlackground: Applicant, a licensee of lessee of current
building owner, brought declaratory judgment action
against city's zoning board, challenging board's denial of
its building permit to renovate building for use as live nude
dancing venue. Applicant moved for partial summary
judgment and board moved for summary judgment.

Cases that cite this headnote
Holdings: The District Court, Indira Talwani, J., held that:
[IJ revision of city zoning ordinance's definition of "adult
entertainment establishment" did not moot the action;

121

[ZJ board's decision that live nude dancing was not "art use"
permitted in industrial district was entitled to deference;
3
[ l

applicant's proposed nonconforming use was not
allowed as of right as pre-existing use;

A case is moot when the issues presented are no
longer live or the parties lack a legally cognizable
interest in the outcome.

4

1 ordinance prohibiting live nude dancing venues in
industrial district did not violate First Amendment's
protection of expressive conduct;
[

Federal Courts
Rights and interests at stake
Federal Courts
IF Inception and duration of dispute; recurrence;
'capable of repetition yet evading review'

Cases that cite this headnote

5
[ 1 ordinance

did not vest overly broad discretion in zoning
board, and thus was not facially unconstitutional as prior
restraint; but
131
6
[ l

ordinance was not narrowly tailored to serve substantial
government interest; and
facially unconstitutional portion of ordinance was
severable from ordinance as a whole.

[?J

Applicant's motion granted in part and denied in part.
WESTLAW

Zoning and Planning
~Construction by board or agency
City zoning board's decision denying applicant
building permit to renovate building for use as
live nude dancing venue, based upon board's
interpretation that live nude dancing was not "art
use" permitted as of right in industrial district
"research,
manufacturing,
providing
for
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wholesaling, and related distribution activities,"
was entitled to deference in applicant's action for
declaratory judgment; definition of"art use" was
focused on creation of physical objects, not
performance art, such as dancing.

[7]

Applicant's proposed nonconforming use of
building as live nude dancing venue was not
allowed as of right as pre-existing use;
"grandfather" provision of Massachusetts zoning
enabling statute specifically excepted live adult
nude dancing from grandfather protection. Mass.
Gen. Laws Ann. ch. 40A, § 6.

Cases that cite this headnote

[4]

Zoning and Planning
~Particular cases involving continuance or
change of use

Zoning and Planning
~Decisions of boards or officers in general

Cases that cite this headnote
Under Massachusetts law, court review of a
decision of a zoning board of appeals is an
essentially legal analysis to decide whether the
board's decision was based on a legally
untenable ground, or, stated in a less conclusory
form, on a standard, criterion, or consideration
not permitted by the applicable statutes or
by-laws.

[5]

[8]

Constitutional Law
~Nude dancing in general
Zoning and Planning
~Sexually-oriented businesses; nudity

Cases that cite this headnote

Despite the First Amendment's protection for
nude dancing as expressive conduct, towns have
the ability to place some zoning restrictions on
adult entertainment. U.S. Const. Amend. 1.

Zoning and Planning
~Construction by board or agency

Cases that cite this headnote

Under Massachusetts law, courts give some
measure of deference to a local zoning board's
interpretation of its own zoning by-law.

[9[

Constitutional Law
~Narrow tailoring

Cases that cite this headnote

[6]

When examining municipal restrictions on
expressive conduct, under the First Amendment,
courts consider first whether the ordinance
amounts to a total ban on the use or whether the
restrictions leave open adequate alternative
avenues of communication. U.S. Const. Amend.

Zoning and Planning
~Construction by board or agency
Zoning and Planning
~Decisions of boards or officers in general

1.

Cases that cite this headnote
Under Massachusetts law, a judge must review
with deference a legal conclusion within the
authority of a local zoning board of appeals, and
a reasonable construction that a board gives to the
by-laws it is charged with implementing is
entitled to deference.
Cases that cite this headnote

[IO[

Constitutional Law
~Questions of law or fact
Constitutional Law
~Zoning and Land Use

Determination as to whether a zoning ordinance,
WESTLAW
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challenged under the First Amendment, leaves
open reasonable alternative methods of
expression is a fact specific analysis, in which no
one factor is dispositive. U.S. Const. Amend. 1.

City zoning ordinance did not vest overly broad
discretion in zoning board to deny applicant's
permit to renovate building for use as live nude
dancing venue, and thus was not facially
unconstitutional as prior restraint, where
ordinance laid out six criteria, many of which
were specific and objective considerations such
as traffic flow, utilities, and fiscal impact, that
board was required to consider and set forth in
writing. U.S. Const. Amend. 1.

Cases that cite this headnote

[11]

Constitutional Law
....,Zoning and Land Use
Constitutional Law
....,Availability of other sites
In determining whether a zoning ordinance,
challenged under the First Amendment, leaves
open reasonable alternative methods of
expression, courts may consider, among other
things, the percentage of land available and the
number of sites available, and, in determining the
land left available to adult entertainment
establishments, the court considers only
restrictions put into effect by the government,
and not those instigated by market forces. U.S.
Const. Amend. 1.

Cases that cite this headnote

114]

Constitutional Law
~Licenses and Permits in General
Facial challenges of licensing statutes are
permitted in the First Amendment context
because of concern for the potential chilling
effects on protected speech. U.S. Const. Amend.
1.
Cases that cite this headnote

Cases that cite this headnote

5

P I
1121

Constitutional Law
Availability of other sites
Zoning and Planning
Y..Sexually-oriented businesses; nudity
City zoning ordinance prohibiting live nude
dancing venues in industrial district did not
effectively
ban
adult
entertainment
establishments altogether, as would violate First
Amendment's protection of expressive conduct,
where five and one-half percent of city was
available for adult entertainment uses. U.S.
Const. Amend. 1.
Cases that cite this headnote

113]

Constitutional Law
~Zoning and land use in general
Zoning and Planning
Sexually-oriented businesses; nudity

WESTLAW

Constitutional Law
~Facial invalidity
A plaintiff mounting a facial attack to a statute
must establish that no set of circumstances exists
under which the law would be valid.
Cases that cite this headnote

1161

Constitutional Law
~Prior restraints
A special permit mandate will be considered an
invalid prior restraint on free speech protected by
the First Amendment if it vests in a government
official overly broad discretion to grant the
license, if they fail to place a limit on the time
within which the decision maker must decide
whether a license shall issue, or if they are not
subject to ordinary judicial review. U.S. Const.
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Amend. 1.

entertainment establishments was enacted as
means of ameliorating secondary effects of adult
entertainment. U.S. Const. Amend. 1; Mass. Gen.
Laws Ann. ch. 40A, § 17.

Cases that cite this headnote

Cases that cite this headnote
[17)

Constitutional Law
~Prior restraints

The prior restraint doctrine guards against the
threat of government censorship by requiring the
public licensing and permit schemes contain
adequate substantive and procedural safeguards
against arbitrary or content based state action.
U.S. Const. Amend. 1.

[20[

Constitutional Law
~Exercise of police power; relationship to
governmental interest or public welfare

A municipality may, when acting to further
legitimate ends of the community, impose
incidental burdens on expressive conduct. U.S.
Const. Amend. 1.

Cases that cite this headnote

Cases that cite this headnote
1181

Constitutional Law
~ Discretion in general
[21[

A licensing obligation may grant too much
discretion in a government officiai uniess there
are narrowly drawn, reasonable, and definite
standards.

When evaluating a time, place, and manner
restriction on expressive conduct, under the First
Amendment, the court must first determine ifthe
ordinance is content-based or content-neutral,
and for that purpose, an act is content-based if it
requires enforcement authorities to examine the
content of the message that is conveyed to
determine whether a violation has occurred. U.S.
Const. Amend. 1.

Cases that cite this headnote

119]

Constitutional Law
Zoning and land use in general
Constitutional Law
~Secondary effects
Zoning and Planning
°"Sexually-oriented businesses; nudity

City
zoning
ordinance
limiting
adult
entertainment establishments to highway
business or shopping center districts was not
narrowly tailored to
serve substantial
government interest, and thus was impermissible
restriction on free expression under the First
Amendment, warranting annulment of zoning
board's denial of applicant's permit to renovate
building in industrial district for use as live nude
dancing venue, where ordinance treated adult
entertainment establishments differently from
other entertainment facilities and restaurants, and
there was no showing that limitation of adult
WESTLAW

Constitutional Law
,~Content-Neutral Regulations or Restrictions
Constitutionai Law
...,content-Based Regulations or Restrictions

Cases that cite this headnote

[22]

Constitutional Law
~Strict or exacting scrutiny; compelling
interest test

Content-based laws restricting expressive
conduct are subject to strict scrutiny. U.S. Const.
Amend. 1.
Cases that cite this headnote
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[23)

government interest and allows for reasonable
alternative avenues of communication. U.S.
Const. Amend. 1.

Constitutional Law
~Strict or exacting scrutiny; compelling
interest test

Cases that cite this headnote
Strict scrutiny on a First Amendment challenge
requires the government to prove that a
restriction on expressive conduct furthers a
compelling interest and is narrowly tailored to
achieve that interest. U.S. Const. Amend. I.

[27)

Cases that cite this headnote

[24)

Constitutional Law
~Exercise of police power; relationship to
governmental interest or public welfare

The First Amendment does not require a city,
before enacting an ordinance restricting
expressive conduct, to conduct new studies or
produce evidence independent of that already
generated by other cities, so long as whatever
evidence the city relies upon is reasonably
believed to be relevant to the problem that the
city addresses, but the city must show that it was
seeking to address the secondary problem that it
claims justifies the restriction. U.S. Const.
Amend. I.

Constitutional Law
~Content-Neutral Regulations or Restrictions

A restriction on expressive conduct is
content-neutral if it can be justified without
reference to the content of the regulated speech.
U.S. Const. Amend. 1.
Cases that cite this headnote

Cases that cite this headnote

[251

Constitutional Law
~Narrow tailoring requirement; relationship to
governmental interest
Constitutional Law
~Existence of other channels of expression

[28)

A content-neutral restriction on expressive
conduct is subject to intermediate scrutiny, and
must be narrowly tailored to serve a substantial
governmental interest while not unreasonably
limiting alternative avenues of communication.
U.S. Const. Amend. I.

Facially unconstitutional portion of city zoning
ordinance, which required adult entertainment
establishments to be located by special permit in
highway business or shopping center districts,
was severable from ordinance as a whole, since
striking adult entertainment establishment
portion would not render remaining ordinance
contradictory
or
incoherent;
applicant
challenging city zoning board's denial of its
permit to renovate building for use as live nude
dancing venue could engage in its proposed use
under other categories within ordinance.

Cases that cite this headnote

[26[

Constitutional Law
Nude dancing in general

A zoning ordinance that attempts to control the
secondary effects associated with nude dancing,
without restricting the erotic message, will be
permissible under the First Amendment so long
as it is narrowly tailored to serve a substantial
WESTLAW

Municipal Corporations
~Effect of partial invalidity
Zoning and Planning
~Particular regulations

Cases that cite this headnote

[29)

Statutes
~Effect

of Partial Invalidity; Severability
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Whenever an act of Congress contains
unobjectionable provisions separable from those
found to be unconstitutional, it is the duty of the
court to so declare, and to maintain the act in so
far as it is valid.
Cases that cite this headnote

1301

respects. Currently pending before the court is Plaintiffs
Motion for Partial Summary Judgment [# 22] and
Defendants' Cross- Motion for Sumrnarv Judgment[# 29].
For the following reasons, Plaintiffs Motion for Summarv
Judgment[# 22] is GRANTED IN PART and DENIED IN
PART. Defendant's Cros Motion for Summary Judgment
[# 29] is GRANTED IN PART and DENIED IN PART,
and the matter is REMANDED to the Zoning Board for
further consideration of Plaintiffs permit application.

Municipal Corporations
~Effect of partial invalidity

I. Facts 2

When a portion of an ordinance is found to be
invalid, the doctrine of severability allows that
section to be severed ifthe remaining portions are
autonomous and the legislature's will in passing
the entire statute is not thwarted by excision.

A. The Code of Ordinances of the City of Chelsea at the
Time the Dispute Commenced
As adopted in 2005, the Code includes zoning regulations
to "promote the health, safety and general welfare of the
inhabitants of the city." Chelsea, Ma., Code of Ordinances
ch. 34 § 34-1. The Code divides the City of Chelsea ("the
City") into fourteen districts, delineating the types of
buildings and activities that are permitted in each. Chelsea,
Ma., Code of Ordinances ch. 34 § 34-27. The districts
include various residential districts, business districts
(including the Retail Business District, the Highway
Business District, and the Shopping Center District),
industrial districts (including the Industrial District where
the property at issue is located), and other districts.
Chelsea, Ma., Code of Ordinances ch. 34, § 34-27(a).

Cases that cite this headnote

Attorneys and Law Firms
James G. Cockfield, Thomas S. Fitzpatrick, Davis, Malm
& D' Agostine, P.C., Boston, MA, for Plaintiff.
John J. Cloherty, Ill, Pierce, Davis & Perritano, LLP,
Boston, MA, for Defendants.

MEMORANDUM & ORDER
TAL WANI, United States District Judge
*1 Plaintiff Phantom Ventures, LLC, appeals the City of
Chelsea Zoning Board of Appeals' ("Zoning Board")
denial of a building permit to renovate a building for a live
nude dancing venue with the sale of food and alcohol. Am.
Comp!. l [# 19]; Defs.' Resp. Pl.'s Facts Ex. 13 [# 31-13].'
The Zoning Board found that live nude dancing was not
permitted where the building is located. Plaintiffs
Amended Complaint ("Complaint") [# 19] seeks a
declaratory judgment that the decision of the Zoning Board
was incorrect or that the proposed use is grandfathered
based on the prior owner's use of the property. In the
alternative, Plaintiff challenges Chelsea's Code of
Ordinances (the "Code") as unconstitutional in several
VVESTLAW

The purpose of the Industrial District "is to provide for
research, manufacturing, wholesaling, and related
distribution activities in locations with suitable access and
where such activities can occur without an adverse impact
on residential areas." Chelsea, Ma., Code of Ordinances
ch. 34, § 34-27(k). The purpose of the Highway Business
District "is to provide areas for retail businesses serving
vehicles and for automotive sales and services." Chelsea,
Ma., Code of Ordinances ch. 34, § 34-27(h). The purpose
of the Shopping Center District "is to provide areas of
retail and services development with more than one
establishment on one lot with shared common facilities and
on-site parking." Chelsea, Ma., Code of Ordinances, §
34-27(i). The purpose of the Retail Business District is to
provide a downtown area with the range of business sales
and services which generally constitute a central business
district. Chelsea, Ma., Code of Ordinances ch. 34, §
34-27(±).
*2 The Code provides a table of principal use regulations
denoting where specific activities or buildings may be
located within the fourteen districts in the City. Chelsea,
Ma., Code of Ordinances, ch. 34 § 34-300. The Code also
states that if an activity can be classified under more than
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one of the described uses, the more specific, more
restrictive classification shall govern. Chelsea, Ma., Code
of Ordinances, ch. 34, § 34--49(c). The Code states further
that "[a]ny building or use of premises not herein expressly
permitted is hereby prohibited." Chelsea, Ma., Code of
Ordinances ch. 34 § 34--49(a).
"Art use" is allowed within the Industrial District without
any need for a special permit, and in the Retail Business
District and Highway Business District with a special
permit. Chelsea, Ma., Code of Ordinances, ch. 34 §
34-300. The Code defines Art use as "the creation,
manufacture or assemblage of visual art, including two or
three dimensional works of fine art or craft, or other fine art
objects created, manufactured or assembled for the
purpose of sale, display, commission, consignment or trade
by artists or artisans; or classes held for art instruction."
Chelsea, Ma., Code of Ordinances, ch. 34 § 34-241.
"Theaters, concert halls and cinemas" are allowed in the
Retail Business District and Shopping Center District
without a special permit, and in the Industrial District with
a special permit. Chelsea, Ma., Code of Ordinances, ch. 34
§ 34-300. Restaurants, with or without the sale of alcohol,
are allowed in the Retail Business District, Highway
Business District, and Shopping Center District without a
special permit, and are not allowed in the Industrial
District. Chelsea, Ma., Code of Ordinances, ch. 34 §
34-300.
"Adult entertainment establishments" are allowed by
special permit within the Highway Business District and
Shopping Center District, and not permitted in the
Industrial District. Chelsea, Ma., Code of Ordinances, ch.
34 § 34-300. At the time of the permit denial, the Code
provided that Adult entertainment establishments included
and were defined as "(I) Adult bookstore means an
establishment having as a substantial or significant portion
of its stock in trade books, magazines and other matter
which are distinguished or characterized by their emphasis
depicting, describing or relating to sexual conduct or
sexual excitement as defined in M.G.L. c. 272, § 31" and
"(2) Adult motion picture theater means an enclosed
building used for presenting material distinguished by an
emphasis on matter depicting, describing, or relating to
sexual conduct or sexual excitement as defined in M.G.L.
c. 272, § 31." Chelsea, Ma., Code of Ordinances, ch. 34 §
34-241.

B. The Propertv' s Prior Use
Beginning in the late 1970s, the property at 200 Beacham
Street ("the property") was operated under the name King
Arthur's Motel and Lounge ("King Arthur's") as an

WESTLAW

entertainment facility with live adult nude dancing. Pl.' s
Rule 56.1 Statement Material Facts, Pl. 's Mem. Supp. Mot.
Summ. J. ("Pl.'s Facts") 3 [# 23], Defs.' Resp. Pl.'s Facts
("Defs.' Facts")~ 3 [# 31]. King Arthur's closed in 2014.
Defs.' Facts~ 20 [# 31], Ex. 8 [# 31-8].

C. The PeITTlit Request and Denial
Plaintiff is a licensee of the lessee of the current property
owner. Pl.'s Facts 2 [# 23]. On June 10, 2015, Plaintiff
applied for a building permit to renovate the property for
use as a "nude adult cabaret/sports bar." Id. at 3, Ex. A 28
[# 24-1]; Defs.' Facts~ 4. Chelsea's Zoning Enforcement
Officer denied the application, stating that "adult
entertainment establishments are not a permitted use
within the Industrial Zoning District, in which this
structure is located." Aff. of Thomas S. Fitzpatrick in
Supp. Pl.'s Mot. Partial Summ. J ("Fitzpatrick Aff.") [# 24]
Aff. Ex. 1 ("Denial Letter") 18 [# 24-1]; Pl.' s Facts 3 [#
23]; Defs.' Facts~ 5 [# 31]. The Denial Letter explained
that "adult entertainment establishments" were permitted
by special permit within the Highway Business District
and Shopping Center District. Id. The Denial Letter further
stated that while the previous use at the property was an
adult entertainment establishment "as is defined in the City
of Chelsea Ordinances," the proposed use did not have
pre-existing, non-conforming use protection. Id. (citing
Mass. Gen. Laws, ch. 40A § 6 (2016)).
*3 Plaintiff appealed the denial of the building permit,
arguing that a nude adult cabaret/sports bar was an "Art
use" under the Code, and was not an "adult entertainment
establishment" as the Zoning Enforcement Officer found.
Pl. 's Fact 3 [# 23]; Defs.' Fact~ 6 [# 31], Fitzpatrick Aff.
Ex. A 2 [# 24-1]. In the alternative, Plaintiff argued that
the proposed use was grandfathered. Fitzpatrick Aff. Ex. A
13 [# 24-1]. The Zoning Board held a public hearing on the
appeal. Pl. 's Facts 3 [# 23]; Defs.' Facts~ 8. At the close of
the public hearing, the Zoning Board unanimously voted to
uphold the denial of the building permit. Pl.'s Facts 4 [#
23]; Defs.' Facts~ 9 [# 31]. On October 5, 2015, the
Zoning Board filed its written decision upholding the
denial of the permit with the City Clerk. Pl.'s Facts 4 [#
23]; Decision of Zoning Board of Appeals 3 [# 24-1]. This
action followed.

D. The Amendment of the Code
On November 7, 2016, while this action was pending, the
Chelsea City Council voted to amend the definition of
"adult entertainment establishment" under the Code.
Defs.' Additional Papers in Supp. Pending Mot. Summ. J.
2 ["Defs.' Additional Papers"] [# 55]. As amended, "adult
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entertainment establishments" now includes "adult
bookstores, adult motion picture theaters, adult
paraphernalia stores, adult video stores, or establishments
which display live nudity for their patrons as defined by
Chapter 40A, Section 9A of the Commonwealth of
Massachusetts General laws, as amended .... " Id. (emphasis
added).

continues to seek redress for the denial of the permit in
2015, and continues to challenge the constitutionality of
the Code so that it may obtain a permit now. Except as to
the question of whether the "adult entertainment
establishment" included nude dancing at the time of permit
decision, the issues presented remain live and the parties
have legally cognizable interests in the outcome.

II. Standard

B. Plaintiff Is Not Entitled to a Declaration that the
P roposed Use Is an Art Use
*4 131Plaintiff argues that it was entitled to a building
permit when it applied because live adult nude dancing
was not specifically delineated as an activity within the
Code prior to the recent amendment, and the Zoning Board
should have found that adult live nude dancing was an "Art
use" permitted as of right in the Industrial District.
Defendants contend that the Zoning Board correctly found
·
that live adult nude dancing was not an " Art use."

The role of summary judgment is "to pierce the pleadings
and to assess the proof in order to see whether there is a
genuine need for trial." Gars ide v. Osco Drug, Inc., 895
F.2d 46, 50 (!st Cir. 1990) (quoting Fed. R. Civ. P. 56
advisory committee's note). Summary judgment is proper
when "the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judgment
as a matter of law." Fed. R. Civ. P. 56(a). "A dispute is
genuine if the evidence about the fact is such that' a
reasonable jury could resolve the point in the favor of the
non-moving party. A fact is material if it has the potential
of determining the outcome of the litigation." Patc;Q
Conslr. Co. v. Peop le's Un ited Bank, 684 F.3d 197,
206-07 (1st Cir. 2012) (internal quotation marks and
citations omitted). In ruling on a motion for summary
judgment, the court views the record in the light most
favorable to the nonmovant and draws all reasonable
inferences in the nonmovant's favor. Gri~gs-Ryan v.
Smith, 904 F.2d 112, 115 (1st Cir. 1990).

III. Analvsis
A. The Revision to the Code Does Not Moot the Case

111 Defendants contend that Plaintiff's suit has been mooted

by the City of Chelsea's adoption of a revised definition of
"adult entertainment establishment." Defs.' Suppl. Mem. 6
[# 47]. Plaintiff responds that regardless of the amendment,
Plaintiff was wrongly denied its permit in June 2015, and
that at the time, "the issuance of[the] permit [was] a matter
of duty, not discretion." Pl.'s Reply Defs. ' Suppl. Mem. 15
[# 50] (citing Frami11gham Clinic, Inc. v. Zoni ng Bd. Of
A ea ls ot'Framin"ha m, 382 Mass. 283, 415 N.E.2d 840,
849 (1981 )). Plaintiff argues further that its facial
challenges under both the First Amendment and Article 16
of the Declaration of Rights in the Massachusetts
Constitution must be considered. Am. Comp!. ifif 98-106.
121

A "case is moot when the issues presented are no longer
'live' or the parties lack a legally cognizable interest in the
outcome." ily of Erie v. Pap s A.M., 529 U.S. 277, 287,
120 S.Ct. 1382, 146 L.Ed.2d 265 (2000)(plurality opinion)
(internal quotation marks omitted). Here, Plaintiff
WESTLAW

4

161Court review of a decision of a zoning board of
appeals is an essentially legal analysis "to decide whether
the board's decision was based on a 'legally untenable
ground,' or, stated in a less conclusory form, on a standard,
criterion, or consideration not permitted by the applicable
statutes or by-laws. Here, the approach is deferential only
to the extent the court gives ' some measure of deference '
to the local board's interpretation of its own zoning
by-law." Britton v. Zoning Bd. of A eals of Gloucester.
59 Mass.App.Ct. 68, 794 N.E.2d 1198, 1203 (2003)
(internal quotation marks omitted). A judge must review
with deference the legal conclusion within the authority of
the board, and a reasonable construction that a zoning
board of appeals gives to the by-laws it is charged with
implementing is entitled to deference. Wendy's Old
Fashioned Hamburger of New York, Inc. v. Bd. of Appeal
of Bi llerica, 454 Mass. 374, 909 N.E.2d 1161, 1167- 68
(2009); see also orth Shore Rea ll Trust v. Com., 434
Mass. 109, 747 N.E.2d 107, 110 (2001) ("Ifa liberal, even
if not literally exact, interpretation of certain words is
necessary to accomplish the purpose indicated by the
words as a whole, such interpretation is to be adopted
rather than one which will defeat the purpose. Zoning
by-laws must be construed reasonably ... [S]uch by-laws
should not be so interpreted as to cause absurd or
unreasonable result when the language is susceptible of a
sensible meaning.") (citations and quotations omitted);
Fram ingham Clinic. Inc., 415 N.E.2d at 845 ("In the
absence of an express definition, the meaning of a word or
phrase used in a local zoning enactment is a question of
law, and is to be determined by the ordinary principles of
statutory construction. Specific provisions of a zoning
enactment are to be read in the context of the law as a
whole, giving the language its common and approved
1 1 1s1
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meaning 'without regard to ... [the court's] own
conceptions of expediency.' ") (citations and quotations
omitted); Britton, 794 N.E.2d at 1203 (Mass. App. Ct.
2003) ("In the main, though, the court determines the
content and meaning of statutes and by-laws and then
decides whether the board has chosen from those sources
the proper criteria and standards to use in deciding to grant
or to deny the variance or special permit application.").

provisions of section nine A." Id. This exception, added in
1996, specifically separates live adult nude dancing from
grandfather protection. 1996 Mass. Acts 1348-49; see also
D.1-1.L. Assoc., Inc. v. Bd. of electmen ofTyngsborough,
64 Mass.App.Ct. 254, 833 N.E.2d 149, 152 (2005) (finding
"this
statutory prov1s10n
has
prohibited
that
'establishments which display live nudity' from receiving
nonconforming use protection since 1996").

The Zoning Board did not err in rejecting Plaintiffs
contention that nude dancing falls within the definition of
Art use. Art use is defined as "the creation, manufacture or
assemblage of visual art, including two or three
dimensional works of fine art or craft, or other fine art
objects created, manufactured or assembled for the
purpose of sale, display, commission, consignment or trade
by artists or artisans; or classes held for art instruction."
Chelsea, Ma., Code of Ordinances, ch. 34 § 34-241. On its
face, this definition is focused on the creation of physical
objects, not performance art, such as ·dancing. Moreover,
"creation," "manufacturing" and "assemblage" of items
are activities that typically use tools and supplies, and do
not require parking for audiences or customers. These
activities fit squarely within the purpose of the Industrial
District of providing "for research, manufacturing,
wholesaling, and related distribution activities in locations
with suitable access and where such activities can occur
without an adverse impact on residential areas."
Construing the "creation, manufacture or assemblage of
visual art manufacture of visual art, including two or three
dimensional works of fine art or craft, or other fine art
objects created, manufactured or assembled for the
purpose of sale, display, commission, consignment or trade
by artists or artisans" to include dancing would be
inconsistent with the plain language of the Code.

Accordingly, Plaintiff is not entitled to a declaratory
judgment that its proposed use of the property is
grandfathered.

*5 Accordingly, Plaintiff is not entitled to a declaratory
judgment that its proposed use was an "Art use" under the
Code prior to its amendment.

C. Plaintiff's Proposed Use Is Not Grandfathered

r71 Plaintiff also claims that the business should be allowed
as of right as a pre-existing use under state law. The
"grandfather" provision of the Massachusetts zoning
enabling statute provides that "a zoning ordinance or
by-law shall not apply to structures or uses lawfully in
existence or lawfully begun ... but shall apply to any
change or substantial extension of such use .... " Mass. Gen.
Laws ch. 40A § 6. The provision states further, however,
that it "shall not apply to establishments which display live
nudity for their patrons, as defined in section nine A, adult
bookstores, adult motion picture theaters, adult
paraphernalia shops, or adult video stores subject to the
WEST LAW

D. Plaintiff's Constitutional Challenges
The Complaint challenges the Code on constitutional
grounds in three respects: 1) that the Code effectively bans
nude dancing altogether,
2) that the Code
unconstitutionally
requires
"adult
entertainment
establishments" to apply for a special permit, and the
Code's special permit process is unconstitutional because
it vests the Zoning Board with unfettered discretion to
approve or deny special permits for "adult entertainment
establishments," and 3) that the Code's restrictions on
"adult entertainment establishments" were not enacted to
further a substantial government interest. Defendants move
for summary judgment as to each constitutional challenge;
Plaintiff cross-moves that the court should find the "adult
entertainment provisions" to be facially invalid as unlawful
prior restraints on speech.

1. Plaintiff 1-ia No how that the Code Effectively Bans
Nude Dancing Altogether

rsr

f91 The

Supreme Court has held that nude dancing is
expressive conduct that falls within the "outer ambit" of
First Amendment protection. Pa · s A.M., 529 U.S. at 289,
120 S.Ct. 1382. Despite such protection, towns have the
ability to place some zoning restrictions on adult
entertainment. City of Los Angeles v. Alameda Books,
Inc., 535 U.S. 425, 430, 122 S.Ct. 1728, 152 L.Ed.2d 670
(2002) (upholding a city ordinance regulating the number
of adult businesses in a building); City of Renton v.
Playtime Theatres, Jnc., 475 U.S. 41, 48, 106 S.Ct. 925, 89
L.Ed.2d 29 (1986) (upholding a restriction on the
placement of adult motion picture theaters). When
examining municipal restrictions on expressive conduct,
courts consider first whether the ordinance amounts to a
total ban on the use or whether the restrictions leave open
adequate "alternative avenues of communication." Renton,
4 75 U.S. at 47, 106 S.Ct. 925. Plaintiff argues that there are
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no suitable sites available in the Highway Business and
Shopping Center Districts where an "adult entertainment
establishment" could locate, and therefore the Code works
to effectively ban "adult entertainment establishments"
altogether.
*6 1101 1111 D etermmmg
. .
·
w h ether reasonable alternative
methods of expression have been left open is a fact specific
analysis, where no one factor is dispositive. Lund v. City of
fall River, 714 f.Jd 65, 72 (lst Cii. 2013). Courts may
consider, among other things, the percentage of land
available and the number of sites available. Id. In
performing this analysis, courts have generally been
willing to accept as reasonable extremely small
percentages of land left available. Id. at 69 (holding that
.24% ofland open to "adult entertainment establishments"
was sufficient); see Renton, 475 U.S. at 64, 106 S.Ct. 925
(upholding an ordinance that restricted "adult
entertainment establishments" to 5% of the city). In
determining the land left available to these establishments
the court considers only restrictions put into effect by th~
government, and not those instigated by market forces.
Lund, 714 F.3d at 70. The fact that the regulation leaves the
affected individual(s) to "fend for themselves in the real
estate market, on an equal footing with other prospective
purchasers and lessees" does not render the regulation
unconstitutional. Renton, 475 U.S. at 65, 106 S.Ct. 925;
Lund, 714 F.3d at 70 ("The proper enquiry looks to
restrictions imposed by the government, not the market
effects of other people's commerce or the economics of
site clearance."). In Lund, a case similar to the one
presented, the court upheld the ordinance under
circumstances where only 28.53 acres, consisting of eight
sites or .24% of the land, remained available to the
plaintiff. 714 F.3d at 67-68.
1121 Pl amt1
. "ff o f""iers no evidence
.
to support the contention

that there is no available land in the Highway Business or
Shopping Center Districts. Defendants submitted the
affidavit of John DePriest, the Director of Planning and
Development for the City of Chelsea. DePriest Aff. Ex. 11
[# 31-11]. DePriest stated that "[b]ased on rough
measurements, the [Shopping Center] District contains
approximately 62.8 acres and the [Highway Business]
District contains approximately 8.2 acres, for a total of 71
acres. At 2.0 square miles (including the rivers) the City is
1280 acres in size making 5.5 percent of the City available
for adult entertainment uses." Id. at~~ 8-9. Plaintiff does
not dispute the acreage calculation (Pl.' s Resp. Defs.'
Facts~ 41 [# 37] ), but argues that just because that acreage
is available does not mean that it is available for "adult
entertainment establishments." Id. at~ 42. Absent contrary

evidence that there is no land available for an "adult
entertainment establishment" in the City, Plaintiff has not

WES TL AW

demonstrated that the Code is an unconstitutional total ban
on "adult entertainment establishments." See Renton 475
U.S. at 46, 106 S.Ct. 925 (restricting adult establish~ents
to a particular location is not a total ban).

2. Di oretion of the Zoning Board in the Special Permit
Process i~ Not Unconstitutional
1131 Pl amtI
. "ff a l so argues that the Code is facially
unconstitutional because the special permit process vests
too much discretion in the Zoning Board. Pl. 's Mem. Supp.
Summ. j_ 15 [# 23].
1141

1151 Facial

challenges are permitted in the First
Amendment context because of concern for the potential
chilling effects on protected speech. City of Lakewood v.
Plain Dealer Pub. Co., 486 U.S: 750, 755, 108 S.Ct. 2138,
100 L.Ed.2d 771 ( 1988) ("l 0 Jur cases have long held that
when a licensing statute allegedly vests unbridled
discretion in a government official over whether to permit
or deny expressive activity, one who is subject to the law
may challenge it facially without the necessity of applying
for, and being denied, a license.").' Courts have
characterized facial challenges as a "last resort" or "an
uphill climb." Nat'! Endowment for the Arts v. Finlev. 524
U.S. 569, 580, 118 S.Ct. 2168, 141 L.Ed.2d 500 (1998);
McGu ire v. Rei lly, 260 F.3d 36, 47 (1st Cir. 2001) ("[A]
party who mounts a facial challenge to a statute must carry
a significantly heavier burden than one who seeks merely
to sidetrack a particular application of the law."). A
Plaintiff mounting a facial attack must establish "that no
set of circumstances exists under which [the law] would be
valid." United tates v. tevens, 559 U.S. 460, 472, 130
S.Ct. 1577, 176 L.Ed.2d 435 (2010) (quoting United fates
v. Salerno, 48 l U.S. 739, 745, 107 S.Ct. 2095, 95 L.Ed.2d
697 (1987)).
*7 1161 1171 1181 A special permit mandate will be considered
an invalid prior restraint if it "vest[s] in a government
official overly broad discretion to grant the license, if they
fail to place a limit on the time within which the decision
maker must decide whether a license shall issue, or if they
are not subject to ordinary judicial review." T & D Video.
Inc. v. City of Revere, 66 Mass.App.Ct. 461, 848 N.E.2d
1221, 1233 (2006) (aff'd on merits, T & D Video. Inc. v.
City of Revere, 44 7 Mass. 1111, 854 N .E.2d 441 (2006),
r ev' d and remanded on question of attorneys' fees by T &
0 Video. Inc. v. Ci ty of Revere, 450 Mass. 107, 876
N.E.2d 842 (2007)). The doctrine "guards against the
threat of government censorship by requiring the public
licensing and permit schemes contain adequate substantive
and procedural safeguards against arbitrary (or content
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based) state action." New England Reg I Council of
Camenters .v. Kinton, 284 F.3d 9, 21 (1st Cir. 2002).
Plaintiff contends that the Code is invalid due to its broad
grant of discretion. A licensing obligation may grant too
much discretion unless there are "narrowly drawn,
reasonable and definite standards." Forsyth Cty., Ga. v.
Nationalist Movement, 505 U.S. 123, 133, 112 S.Ct. 2395,
120 L.Ed.2d 101 (1992).
The special permit provision of the Code states that,
"[ s]pecial permits shall be granted by the special permit
granting authority, unless otherwise specified herein, only
upon its written determination that the benefit to the city
and the neighborhood outweigh the adverse effects of the
proposed use, taking into account the characteristics of the
site and of the proposal in relation to that site." Chelsea,
Ma., Code of Ordinances, ch. 34 § 34-214. The Zoning
Board must consider each of the following factors:
(1) Social, economic or community needs which are
served by the proposal;

(2) Traffic flow and safety, including parking and
loading;
(3) Adequacy of utilities and other public services;
(4) Neighborhood character and social structures;
(5) Impacts on the natural environment, including
drainage; and
(6) Potential fiscal impact, including impacts on city
services, tax base and employment.

Plaintiff contends that Chelsea's special permit procedure
improperly provides for unlimited discretion to the
authorizing agency. Plaintiff appears to argue that the
inclusion of any discretion in the special permit process is
fatal for a prior restraint analysis. Plaintiff relies on T & D
Video, where the court found that although the ordinance
set forth various conditions for a permit, the city council
retained too much discretion where it remained "free to
withhold a special permit for an adult use for any reason."
848 N.E.2d at 1233 (emphasis added).

clearly set forth in writing. Id. at 318, 122 S.Ct. 775. Those
grounds included unreasonable danger to the health or
safety of park users. Id. at 324, 122 S.Ct. 775. The court
found the standards to be "reasonably specific and
objective." Id. Here, the Code lays out six criteria that
"shall" be considered and included in any written
determination. Chelsea, Ma., Zoning Ordinance§ 34-214.
While some of the criteria are subjective, such as the
"social, economic or community needs which are served
by the proposal," many are specific, such as considerations
of traffic flow, utilities, and fiscal impact. Id.
The Supreme Court found further that, at least on a facial
challenge, the ordinance should be upheld even though the
language suggested the grounds on which the Park District
"may" deny the permit, rather than on grounds on which
they "must" deny the permit. Thomas, 534 U.S. at 324, 122
S.Ct. 775; see also Sullivan v. C ity of Augusta, 511 F.3d
16, 35-36 (1st Cir. 2007) (discretion in deciding permitting
fee permissible under First Amendment analysis). Given
this is a facial challenge to the special permit process,
Plaintiff has not met its burden. Del Gallo v. Parent, 557
F.3d 58, 68 (!st Cir. 2009) ("In a facial attack case, it is
plaintiffs burden to show that the law has no constitutional
application.") (citation omitted). The Code's requirement
that the Zoning Board consider six mandatory criteria and
that the decision be written distinguishes this case from
those in which ordinances were invalidated for having too
much discretion.
*8 For the foregoing reasons, the court finds that Chelsea's
special permit requirements are not a per se invalid prior
restraint.

3. he Code's Requirement that " A.duh Entertainment
Establishments' Be Located in the Business Highway or
Shopping Center District ls Not Narrowly Tai lored co
Serve a Substantial Government Interest
1191 Plaintiff also argues that the Code is an unconstitutional
time, place, and manner restriction because it allows "adult
entertainment establishments" only in certain districts
within the City. Pl.'s Mem. Supp. Summ. J. 14 n.5 [# 23].
20

Chelsea's treatment of special permits is closer to that of
the Chicago Park District, which was upheld by the
Supreme Court in Thomas v. Chicago Park Dist., 534 U.S.
316, 122 S.Ct. 775, 151 L.Ed.2d 783 (2002). In that case, a
permit was needed for a gathering of more than 50 people,
and the provision in question stated that the application
could be denied based upon 13 grounds, and must be
WESTLAW

l 1The Supreme Court has held that there is no right to

engage in expressive conduct "at all times and places or in
anymannerthatmaybedesired." Heffron v. lnl"l Soc for
Krishna Consciousness, Inc., 452 U.S. 640, 647, 101 S.Ct.
2559, 69 L.Ed.2d 298 (1981). A municipality may, when
acting to further legitimate ends of the community, impose
incidental burdens on expressive conduct. See United
Stales v. O'Brien, 391 U.S. 367, 376, 88 S.Ct. 1673, 20
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L.Ed.2d 672 (1968).
121 1122 1123 1124 11 25 1When

evaluating a time, place, and manner
restriction, the court must first determine ifthe ordinance is
content-based or content-neutral. An act is content based
"if it required 'enforcement authorities' to 'examine the
content of the message that is conveyed to determine
whether' a violation has occurred." Mccullen v. Coakley,
-U.S. - - , 134 S.Ct. 2518, 2531, 189 L.Ed.2d 502
(201 4) (quoting fed. Commc'n Comm' n v. Leagu of
Women Voters of Cal., 468 U.S. 364, 383, 104 S.ct. 3106,
82 L.Ed.2d 278 (1984)). Content based laws are subject to
U.S.
strict scrutiny. Reed v. Town of Gilbert. Ariz. , - - , 135 S.Ct. 2218, 2226, 192 L.Ed.2d 236 (2015) ("A
law that is content based on its face is subject to strict
scrutiny .... "); United States v. PlaY,boy Entm't Grp .. fnc. ,
529 U.S. 803, 814, 120 S.Ct. 1878, 146 L.Ed.2d 865
(2000) ("As we consider a content based-regulation, the
answer should be clear: The standard is strict scrutiny.").
Strict scrutiny requires "the Government to prove that the
restriction furthers a compelling interest and is narrowly
tailored to achieve that interest." Reed, 135 S.Ct. at 2231
(internal quotation marks omitted). By contrast, a
restriction is content-neutral if it can be "justified without
reference to the content of the regulated speech." Renton,
475 U.S. at 48, 106 S.Ct. 925. A content neutral restriction
is subject to intermediate scrutiny, and must be narrowly
tailored "to serve a substantial governmental interest"
while "not unreasonably limit[ing] alternative avenues of
communication." Id. at 47, 63, 106 S.Ct. 925.
1261

Zoning regulations which attempt to control the
secondary effects associated with adult entertainment have
been found to be "content neutral." Id. at 47--48, 106 S.Ct.
925. In Renton, the Court found that the City of Renton's
zoning ordinances treated theaters that specialized in adult
films differently than other theaters, but nevertheless
deemed the ordinance "content-neutral" because it was
"aimed not at the content of the films shown at 'adult
motion picture theatres,' but rather at the secondary effects
of such theaters on the surrounding community." Id. at 4 7,
106 S.Ct. 925; see also Alameda Books, lnc., 535 U.S. at
448, 122 S.Ct. 1728 (Kennedy, J. concurring) (stating that
describing such zoning ordinances as "content neutral" is a
"fiction," but noting further that "zoning regulations do not
automatically raise the specter of impermissible content
discrimination, even if they are content based, because
they have a prima facie legitimate purpose: to limit the
negative externalities of land use."). Thus, a zoning
ordinance that attempts to control the secondary effects
associated with nude dancing, without restricting the
"erotic message," would pass constitutional muster so long
as it was narro\vly tailored to serve a substantial
government interest and allowed for reasonable alternative
WESTLAW

avenues of communication. Pa 's A.M ., 529 U.S. at 296,
120 S.Ct. 1382 ("Even ifthe city thought that nude dancing
at clubs like Kandyland constituted a particularly
problematic instance of public nudity, the regulation is still
properly evaluated as a content-neutral restriction because
the interest in combating the secondary effects associated
with those clubs is unrelated to the suppression of the
erotic message conveyed by nude dancing."); Showtime
ntm l. LLC v. Town of Mendon, 769 F.3d 61, 72 (1st Cir.
2014) ("Where regulatory distinctions arc dra\\m between
sexually-oriented businesses and their less prurient
counterparts, therefore, the regulation is content neutral
only if the differential treatment does not stem from a
disapproval of the former business-type's expression.
Instead, regulations focused on secondary effects of adult
entertainment ... are considered content neutral....").
*9 The Code treats "adult entertainment establishments"
differently from other entertainment facilities. Theaters,
concert halls and cinemas, for example, are allowed (either
as of right or by special permit) in the Business Retail,
Shopping Center, and Industrial Districts. Restaurants
serving alcoholic beverages are allowed (either as of right
or by special permit) in the Business Retail, Highway
Business, Business, and Shopping Center Districts. "Adult
entertainment establishments," by contrast, are allowed
only in the Highway Business and Shopping Center
Districts, and then, only by special permit. Chelsea, Ma.,
Code of Ordinances, ch. 34 § 34-300.
Plaintiff argues that Chelsea has failed to show that the
Code's requirements limiting "adult entertainment
establishments" to the Highway Business or Shopping
Center Districts were enacted as a means of ameliorating
the secondary effects of adult entertainment. Plaintiff
argues that Defendants have failed to produce evidence
that secondary effects were considered by the City of
Chelsea when enacting the Code, and that all of the
evidence submitted by Defendants contain post hoc
justifications for the restrictions.
Defendants respond with evidence to support their claim
that King Arthur's, which preceded Plaintiff at this
location, was rife with criminal activity ,4 required
additional police resources, and that the remote location of
the establishment facilitated the level of crime. Defs.'
Facts if 12; Id., Boston Globe Article Ex. 4 [# 31--4]
(describing a murder at the location); Id., Keith Houghton
Aff. Ex. 1, 2-3 [# 31-1] (The Affidavit of Keith Houghton
("Captain Houghton"), Captain for the City of Chelsea
Police Department, stating that the previous adult
entertainment business at this location "was a center for
criminal activity such as violent assaults, drunk and
disorderly patrons and this type of criminal activity was a
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secondary effect of the adult entertainment business, the
alcohol sale at the business, and the clientele attracted by
the business and the lack of oversight by management" and
claiming that this resulted in the direction of "police
resources to conduct Impact Patrols to mitigate potential
disturbances ... which detracts from ability to patrol other
areas of the City"); Id., Chelsea Police Log Ex. IA [#
31-1] (police call report indicating a high number of calls).
Defendants argue that this evidence is sufficient to
demonstrate that The Code is related to a substantial
government interest. Defs.' Reply Mem. 11 [# 39].
But Defendants have not provided evidence that the City of
Chelsea actually sought to address this substantial
government interest when the City first limited adult
entertainment businesses to these locations, when it
adopted Chapter 34 of the Code, or even when it most
recently amended this provision.s Defendants have
presented no evidence as to what matters were considered
by the City in making its determinations that "adult
entertainment establishments" are only allowed in the
Highway Business and Shopping Center Districts, and
only by special permit. Defendants present no studies that
were used to decide why "adult entertainment
establishments" are limited to the Highway Business or
Shopping Center Districts.
1271 "The First Amendment does not require a city, before
enacting such an ordinance, to conduct new studies or
produce evidence independent of that already generated by
other cities, so long as whatever evidence the city relies
upon is reasonably believed to be relevant to the problem
that the city addresses." Renton, 475 U.S. at 51-52, 106
S.Ct. 925; see also White River Amusement Pub .. Inc. v.
Town of I artford, 481F.3d163, 170-171 (2d Cir. 2007)
(collecting history of cases where evidence of secondary
effects were used to justify a regulation and determining
that Renton requires pre-enactment evidence); D.H.L.
Assocs., Inc v. O'Gorman, 199 F.3d 50, 57-58 (1st Cir.
1999) (no error in finding that documents prepared for
special town meeting prior to enactment of zoning
ordinance, and testimony from chairman of board of
selectman, supported finding that ordinance was designed
to combat secondary effects). But a city must show that it
was seeking to address the secondary problem that it now
claims justifies the restriction. howt iroe Entm' t, LLC,
769 F.3d at 72 ("Mere reference to a neutral intent does not
suffice to satisfy Mendon's burden to prove that its bylaws
in fact further a substantial governmental interest unrelated
to the content of the speech.").

*10 The Supreme Judicial Court of Massachusetts has also
held that pre-enactment evidence is required under Art. 16
of the Declaration of Rights of the Massachusetts
WES TL AW

Constitution. T & D Video. Inc. v. City of Revere, 423
Mass. 577, 670 N.E.2d 162, 165 (1996) ("Evidence
concerning the governmental interest underlying a time,
place and manner (content-neutral) ordinance is relevant
only when it consists of information that the city council
considered in making its determination to enact the
ordinance."); Showtime Entm ' t. LLC v. Town of Mendon,
472 Mass. 102, 32 N.E.3d 1259, 1265 (2015) ("The
municipality cannot rationalize the restriction post hoc but
must show the evidence it actually considered in enacting
the restriction."). Here, there is no evidence on the record
as to what the City of Chelsea relied upon when enacting
its zoning ordinance.
The City has made no showing that the City of Chelsea
sought to ameliorate the secondary effects of "adult
entertainment establishments" by placing such businesses
in the Highway Business or Shopping Center District.6
Section 34-300 of the Code's provision which requires
"adult entertainment establishments" to be located in the
Highway Business and Shopping Center Districts only by
special permit is therefore unconstitutional under both the
United States Constitution and Article 16 of the
Declaration of Rights of the Massachusetts Constitution. 7
Because Section 34-300 is unconstitutional, the decision
of the Zoning Board relying on this section is therefore
annulled. See Mass. Gen. Laws ch. 40A § 17 (the court
shall "annul such decision if found to exceed the authority
of such board ... or make such other decree as justice and
equity may require").

4. Severability of "Adult Entertainment stablishment'
Section
12 s1 129 1 l301Although the portion of Section 34-300 of the
Code which requires adult entertainment establishments to
be located by special permit in the Highway Business or
Shopping Center Districts is facially unconstitutional, the
Code as a whole does not need to be invalidated. "[A] court
should refrain from invalidating more of the statute than is
necessary .. . [W]henever an act of Congress contains
unobjectionable provisions separable from those found to
be unconstitutional, it is the duty of this court to so declare,
and to maintain the act in so far as it is valid." Alaska
Airlines. lnc. v. Brock, 480 U.S. 678, 684, 107 S.Ct. 1476,
94 L.Ed.2d 661 (1987) (internal quotation marks omitted)
(quoting Regan v. Time, Inc., 468 U.S. 641, 652, 104 S.Ct.
3262, 82 L.Ed.2d 487 (l 984)). When a portion of an
ordinance such as this one is found to be invalid, the
doctrine of severability allows that section to be severed if
the remaining portions are autonomous and the
legislature's will in passing the entire statute is not
thwarted by excision. Ayotte v. Planned Parenthood of
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Northern New · ngland, 546 U.S. 320, 328-29, 126 S.Ct.
961, 163 L.Ed.2d 812 (2006) (stating that Supreme Court
prefers to "sever [ ] problematic portions while leaving the
remainder intact").
Striking the "adult entertainment establishment" portion of
sections 34-300 of the Code would not render the
remaining code contradictory or incoherent. The Code
provides that "[w]hen an activity might be classified under
more than one of the following uses, the more specific
classification shall govern; if equally specific the more
restrictive shall govern." City of Chelsea, Ma., Code of
Ordinances, ch. 34 § 34--49(c). Plaintiffs proposed use
could fall under other categories within the Code, such as a
theater, concert hall and cinema. Accordingly, the court
shall remand the case to the Zoning Board for further
consideration consistent with this order.

IV. CONCLUSION
*11 For the foregoing reasons, Plaintiffs Motion for
Partial Summary Judgment [# 22] is GRANTED as to
Count III and IV, and DENIED in all other respects.
Defendants' Cross- Motion for Summary Judgmenl [# 29]
is GRANTED with respect to Count I and II, and DENIED
in all other RESPECTS. The permit application is
REMANDED to the Zoning Board for further proceedings
consistent with this order.
IT IS SO ORDERED.

All Citations
--- F.Supp.3d ----, 2017 WL 903456

Footnotes
The named Defendants are the City of Chelsea, Massachusetts, and the individual members of the Zoning Board.
2

Unless otherwise indicated, these facts are taken from the parties' Local Rule 56.1 statements and responses, and are
undisputed or not properly disputed for purposes of summary judgment. See Fed. R. Civ. P. 56(c), (e)(2).

3

Defendants argue that Plaintiff is prohibited from bringing a facial challenge here because it failed to notify the Attorney
General before bringing this action. Under Mass. Gen Laws ch. 231A § 8, when seeking declaratory relief concerning the
validity or constitutionality of a municipal ordinance, a party shall notify the attorney general, who is entitled to be heard.
Mass. Gen. Laws ch . 231A § 8; Wright v. Wright, 55 Mass.App.Ct. 1113, 774 N.E.2d 179, 2002 WL 1961266, at *2 (2002)
(holding that a constitutional challenge would not be heard until the Attorney General had been notified). Massachusetts
Rule of Civil Procedure 24(d) requires further that notification to the Attorney General must be made "within sufficient time
to afford him an opportunity to intervene." Mass. R. Civ P. 24(d). On May 31, 2016, Plaintiff filed a notice that they had
notified the Attorney General, and that the office had declined to intervene in the action at this time. Notice of Compliance
[# 36]. These requirements are thus satisfied.
Defendant also contends that if Plaintiff is attacking the constitutionality of an ordinance, the Attorney General would
be a required party. The statute does require that the municipality be a party, but as to the Attorney General, requires
only timely notice and the opportunity to be heard . Mass. Gen. Laws ch . 231A § 8.

4

The club was located in the same spot as Plaintiffs proposed business.

5

The 2012 copy of Chapter 34 submitted by Plaintiff, and certified by the City Clerk, includes annotations showing that the
provisions at issue here were first enacted on June 20, 2005. The parties have provided no evidence, however, as to any
prior versions of the provisions.

6

Compare with Renton in which the ordinance had an elaborate twenty point statement of reasons for its enactment.
Playtime Theaters, Inc. v. City of Renton , 748 F.2d 527, 530 n.3 (9th Cir. 1984) (rev'd, Renton, 475 U.S. at43, 106 S.Ct.
925).

7

The court notes that the City of Chelsea's evidence of the secondary effects which were caused by the former nude
dancing facility may adequately form the basis for a future amendment to, or reenactment of, the Code. Any amendment
or reenactment must, however, seek to mitigate those secondary effects, and may not merely prohibit nude dancing
altogether.

WEST LAW

© 2017 Thomson Reuters. No claim to original U.S. Government Works

14

MJJG Restaurant LLC v. Horry County, 102 F.Supp.3d 770 (2015)

102 F.Supp.3d 770
United States District Court,
D. South Carolina,
Florence Division.

Ill

Constitutional Law
Expression
Constitutional Law
'~Nude dancing in general
,~Sexual

MJJG RESTAURANT LLC, Restaurant Row
Waterway, LLC, and RT Entertainment, LLC,
Plaintiffs,
v.
HORRY COUNTY, South Carolina, Rennie
Mincey, in her official capacity as Horry County
Zoning Administrator, Horry County Board of
Zoning Appeals, Defendants.

The protections of the First Amendment apply to
sexual or erotic expression, provided that the
expression is not obscene; nevertheless, courts
have afforded forms of expression, such as nude
dancing, less protection than other forms of pure
speech. U.S.C.A Const.Amend. l.

Civil Action No. 4:13-cv-0885-BHH.

Cases that cite this headnote

I

Signed April 6, 2015.
[2)

Synopsis
Background: Operators of prospective and current adult
entertainment business brought action against county
alleging that ordinances and licensing requirement
governing such businesses violated their right to speech
protected under the First Amendment. County moved for
summary judgment.

Denial of prospective bar operator's application
for a certificate of zoning compliance on the
grounds that the proposed facility was to be an
adult cabaret offering nude, erotic performances
was not an unconstitutional prior restraint on
expression under the First Amendment,
notwithstanding that denial was issued before
bar was opened; county zoning ordinance and
review process did not act as a blanket
prohibition, but instead considered the type of
business to be operated in determining whether
it would comply with applicable zoning
regulations. U.S.C.A Const.Amend. I.

Holdings: The District Court, Bruce Howe Hendricks, J.,
held that:
[IJ

ordinances were not a prior restraint on speech;

2

J ordinances were content-neutral and subject to
intermediate scrutiny;
[

[

3

l

Constitutional Law
Zoning and land use in general
Zoning and Planning
~Sexually-oriented businesses; nudity

ordinances served substantial government interest;

4

ordinances
communication;
l l

provided

alternative

avenues

Cases that cite this headnote

of

5

l l ordinances were not facially invalid; and
131

[61 licensing requirement was not a prior restraint.

Motion granted.

West Headnotes (3 6)
WESTLAW

Constitutional Law
and Land Use

~Zoning

The fact that a zoning regime requires
businesses to apply for a license and
demonstrate that they are a permitted use before
operating does not, without more, make the
zoning laws a prior restraint on speech that
would violate the First Amendment. U.S.C.A
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Const.Amend. 1.
Cases that cite this headnote
Cases that cite this headnote

171
[4]

Constitutional Law
or exacting scrutiny; compelling
interest test

~Strict

Constitutional Law
and Permits in General
Constitutional Law
~Zoning and Land Use
~Licenses

Under the First Amendment, content-based
regulations on speech trigger strict scrutiny and
must be narrowly tailored to promote a
compelling government interest and use the least
U.S.C.A
restrictive
means
available.
Const.Amend. 1.

The mere fact that the commercial exploitation
of material protected by the First Amendment is
subject to zoning and other licensing
requirements is not a sufficient reason for
invalidating these ordinances as violative of the
right
to
protected
speech.
U.S.C.A
Const.Amend. 1.

Cases that cite this headnote

Cases that cite this headnote
lRJ

Constitutional Law
tailoring requirement; relationship to
governmental interest
Constitutional La;v
· Existence of other channels of expression
~Narrow

[SI

Constitutional Law
and Land Use

~Zoning

[61

The fact that an ordinance anticipates that a
zoning administrator will gather certain
information in an effort to enforce a permissible
time, place, and manner restriction does not, in
and of itself, render the ordinance a prior
restraint on protected speech that would violate
the First Amendment. U.S.C.A Const.Amend. 1.

Under the first Amendment, content-neutral
regulations on speech that limit the time, place,
or manner in which expression may occur are
subject to intermediate scrutiny and are valid
provided that they are narrowly tailored to
achieve a substantial government interest, and
allow
ample
alternative
channels
of
communication. U.S.C.A Const.Amend. 1.

Cases that cite this headnote

Cases that cite this headnote

Constitutional Law
~Content-Neutral Regulations or Restrictions
Constitutional Law
~Content-Based Regulations or Restrictions

Under the First Amendment, to determine the
appropriate level of scrutiny to apply to a law or
ordinance that regulates speech, the court must
consider whether the regulation is content-based
or content-neutral. U.S.C.A Const.Amend. I.

WESTLAW

[9]

Constitutional Law
effects

~Secondary

For purposes of substantial government interest
relevant to content-neutral restriction on speech
protected by the First Amendment, local
governments have an undeniably important
interest in combating the adverse secondary
effects
of
adult
businesses.
U.S.C.A
Const.Amend. 1.
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while relying on studies that allegedly did not
make such a distinction, where predominate
purpose of ordinances, as time, place, and
manner restrictions, was to combat adverse
secondary effects of adult businesses. U.S.C.A
Const.Amend. 1.

Cases that cite this headnote

[IOI

Constitutional Law
neutrality
Constitutional Law
~Secondary effects
~Content

Under the First Amendment, governmental
entitles may regulate sexually oriented
businesses in an effort to address the undesirable
secondary effects associated with them, and
such regulations should be treated as
content-neutral because they are justified
without reference to the content of the impacted
speech; this is so even if the measure is content
based, in a sense, because it identifies the
problem outside by reference to the speech
inside. U.S.C.A Const.Amend. 1.

Cases that cite this headnote

[131

Constitutional Law
of Speech, Expression, and Press

~Freedom

In determining whether a regulation governing
speech protected under the First Amendment
can withstand intermediate scrutiny, the key
inquiry . is whether the regulations: (1) are
narrowly drawn to serve a substantial
governmental interest, and (2) allow for ample
alternative avenues of communication. U.S.C.A
Const.Amend. 1.

Cases that cite this headnote
Cases that cite this headnote
1111

Constitutional Law
and Land Use

~Zoning

1141

County ordinances governing location and
operation of adult oriented businesses served
substantial government interest, as element of
determining whether ordinances were legitimate
content-neutral time, place, and manner
restrictions on speech protected under the First
Amendment, where county considered adverse
secondary effects of businesses as demonstrated
by studies, experiences from other municipal
entities, and judicial opinions regarding other
entities' ordinances. U.S.C.A Const.Amend. 1.

Cases that cite this headnote

[121

Constitutional Law
effects
Zoning and Planning
~Sexually-oriented businesses; nudity
~Secondary

Zoning regulations do not automatically raise
the
specter
of
impermissible
content
discrimination against speech protected under
the First Amendment, even if they are content
based, because they have a prima facie
legitimate purpose: to limit the negative
externalities of land use. U.S.C.A Const.Amend.
l.

Constitutional Law
effects

~Secondary

Cases that cite this headnote
Intermediate scrutiny applied to content-neutral
zoning ordinances restricting locations at which
adult oriented business
could operate,
notwithstanding
that
county
council
distinguished between adult entertainment clubs
and clubs that did not offer such entertainment
WES TL AW
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Constitutional Law
~Secondary effects
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For purposes of content-neutral time, place, and
manner restrictions on speech protected under
the First Amendment, local governments can
rely on any evidence reasonably believed to be
relevant to demonstrate the interest in
preventing sexually oriented businesses'
secondary effects. U.S.C.A Const.Amend. I.

[181

County zoning ordinances imposing restrictions
on adult oriented business were narrowly
tailored to serve county's legitimate interest in
limiting adverse secondary effects of such
businesses, as element of determining whether
ordinances impinged on speech protected under
the First Amendment. U.S.C.A Const.Amend. 1.

Cases that cite this headnote

1161

Constitutional Law
effects

~Secondary

For purposes of content-neutral time, place, and
manner restrictions on speech protected under
the First Amendment, government authorities
are entitled to rely heavily on the experience of,
and studies produced by, other cities and states,
as well as on court opinions from other
jurisdictions, and need not, before enacting
ordinances governing adult entertainment
businesses and their secondary etfocts, conduct
new studies or produce evidence independent of
that already generated by other cities, so long as
whatever evidence the city relies upon is
reasonably believed to be relevant to the
problem that the city addresses. U.S.C.A
Const.Amend. 1.

Constitutional Law
iFSecondary effects
Zoning and Planning
iFSexually-oriented businesses; nudity

Cases that cite this headnote

(191

Constitutional Law
Narrow tailoring requirement; relationship to
governmental interest
While a time, place, or manner regulation on
speech protected under the First Amendment
must be narrowly tailored to serve the
government's
legitimate,
content-neutral
interests, it need not be the least restrictive or
least intrusive means of doing so; rather, the
requirement of narrow tailoring is satisfied so
long as the regulation promotes a substantial
government interest that would be achieved less
effectively absent the regulation. U.S.C.A
Const.Amend. 1.

Cases that cite this headnote

Cases that cite this headnote
1171

Constitutional Law
iFContent neutrality
Constitutional Law
iFSecondary effects
For purposes of content-neutral time, place, and
manner restrictions on speech protected under
the First Amendment, local governments have a
substantial interest in controlling the negative
secondary effects associated with the operation
of adult businesses. U .S.C.A Const.Amend. 1.
Cases that cite this headnote

WESTLAW

(20)

Constitutional Law
¥=Narrow tailoring requirement; relationship to
governmental interest
So long as the means chosen are not
substantially broader than necessary to achieve
the government's content-neutral interest, the
time, place, or manner regulation on speech
protected under the First Amendment will not be
invalid simply because a court concludes that
the government's interest could be adequately
served
by
some
less-speech-restrictive
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alternative. U.S.C.A Const.Amend. 1.
Cases that cite this headnote
1231

Constitutional Law
of speech, expression, and press
Constitutional Law
~Facial challenges; facial invalidity
~Freedom

[21]

Constitutional Law
- Availability of other sites
Zoning and Planning
~Sexually-oriented businesses; nudity
County ordinances imposing restrictions on
adult oriented businesses provided alternative
avenues of communication, as element of
determining whether ordinances complied with
protections on speech under the First
Amendment; county zoning official provided 79
locations within county at which such
businesses could operate, and it was irrelevant
whether midnight closing time,
space
restrictions, touching restrictions, and licensing
requirements harmed economic viability of such
businesses. U.S.C.A Const.Amend. 1.

A plaintiff challenging a law on its face as
violative of free speech protections under the
First Amendment bears a heavy burden because
facial invalidation is strong medicine to be
applied sparingly and only as a last resort; this is
especially true where the ordinance in question
regulates conduct as well as speech. U.S.C.A
Const.Amend. 1.
Cases that cite this headnote

[24]

Constitutional Law
~Overbreadth

Cases that cite this headnote

1221

The mere fact that one can conceive some
impermissible applications of a statute is not
sufficient to render it susceptible to an
overbreadth challenge for violation of free
speech protections under the First Amendment;
rather, there must be a realistic danger that the
statute itself will significantly compromise
recognized First Amendment protections of
parties not before the court for it to be facially
challenged on overbreadth grounds. U.S.C.A
Const.Amend. 1.

Constitutional Law
and land use in general
Zoning and Planning
~Sexually-oriented businesses; nudity
~Zoning

Potentially overbroad applications of the
definition of "adult cabaret" in county zoning
ordinances imposing restrictions on "adult
entertainment
establishments"
were
not
substantial, and thus did not warrant facial
invalidation of the definition as overly broad in
violation of free speech rights protected under
First Amendment; performances and conduct
occurring outside of an adult cabaret as it was
defined were unaffected by the definition, and
those occurring in such an adult entertainment
establishment containing the sexual emphasis
defining an "adult cabaret" would be within the
U.S.C.A
ordinance's
legitimate
sweep.
Const.Amend. 1.

Cases that cite this headnote

[251

Constitutional Law
construction

~Limiting

Where a law is readily susceptible to a
narrowing construction that would make it
constitutional with regard to speech protected
under the First Amendment, it will be upheld on
a facial overbreadth challenge. U.S.C.A
Const.Amend. 1.

1 Cases that cite this headnote
WESTLAW
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were not impermissibly vague in relation to First
Amendment free speech rights; terms were clear
to a person of ordinary intelligence, in light of
case law and context of the entire ordinance, and
prospective operators of adult entertainment
business held themselves out as offering
sexually-oriented
entertainment.
U.S.C.A
Const.Amend. 1.

Cases that cite this headnote

[26]

Constitutional Law
and land use

~Zoning

Operator of"adult cabaret," as defined in county
zoning regulations, lacked standing to bring
challenge to zoning ordinance prov1s1ons
governing "any other establishment which
contains activities characterized by the
performance, depiction or description of
specified sexual activities" as facially overbroad
in violation of right to free speech protected
under First Amendment; operator was not
injured by provision, since it did not apply to
operator's business, which clearly fell within
"adult
cabaret"
definition.
U.S.C.A
Const.Amend. I.

I Cases that cite this headnote

[29]

A statute can be impermissibly vague in
violation of right to free speech protected under
the First Amendment for either of two
independent reasons: first, if it fails to provide
people of ordinary intelligence a reasonable
opportunity to understand what conduct it
prohibits; second, if it authorizes or even
encourages
arbitrary and
discriminatory
enforcement. U.S.C.A Const.Amend. 1.

Cases that cite this headnote

[27]

Constitutional Law
~Vagueness

Constitutional Law
and land use

Cases that cite this headnote

~Zoning

Prospective operators of proposed adult
entertainment establishment lacked standing to
bring challenge to zoning ordinance provisions
governing definition of "adult cabaret" as
facially overbroad in violation of right to free
speech protected under First Amendment;
definition of "adult cabaret" plainly applied to
proposed establishment. U.S.C.A Const.Amend.

[30]

Constitutional Law
~Vagueness

Under free speech protections of First
Amendment, a statute need not spell out every
possible factual scenario with celestial precision
to avoid being struck down on vagueness
grounds. U.S.C.A Const.Amend. 1.

I.

Cases that cite this headnote
Cases that cite this headnote

[28]

Constitutional Law
and land use in general
Zoning and Planning
~Sexually-oriented businesses; nudity
~Zoning

Terms "adult cabaret" and "primary business
purpose" in county zoning ordinances governing
location of adult entertainment establishments

-----WESTLAW

(311

Constitutional Law
and land use in general
Zoning and Planning
~Sexually-oriented businesses; nudity
~Zoning

County zoning ordinance establishing licensing
requirement and regulations
for
adult
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entertainment establishments did not operate as
an unconstitutional prior restraint on protected
speech under the First Amendment; ordinance
set forth objective criteria and standards relevant
to the issuance of licenses, including a 30-day
time period for issuance following the filing of a
completed application, ordinance provided for
prompt judicial review of an intent to deny,
suspend, or revoke a license, and, further,
lawfully
operating
preexisting
adult
entertainment establishments were to be
immediately issued temporary licenses, thereby
preserving legal operations and maintaining the
status quo. U.S.C.A Const.Amend. 1.

continue to operate as such following
amendment to zoning ordinances governing
adult entertainment businesses, notwithstanding
that prior to amendment business had been
operating as nonconforming adult cabaret,
where business only ever obtained license to
operate as bar and nightclub that did not provide
sexually-oriented entertainment.
Cases that cite this headnote

[34[

1321

Zoning and Planning
of use in general

~Existence

Cases that cite this headnote

The burden of proving a nonconforming use is
on the party claiming a . prior nonconforming
use.
Constitutional Law
of speech, expression, and press
Constitutional Law
~Prior restraints
Constitutional Law
~Availability of judicial review
~Freedom

Cases that cite this headnote

[35[

A licensing ordinance is constitutional, rather
than a prior restraint on speech protected under
the First Amendment, provided that three
procedural protections are in place: (1) any prior
restraint in advance of a final judicial
determination on the merits must be no longer
than that necessary to preserve the status quo
pending judicial resolution; (2) a prompt judicial
determination must be available; and (3) the
would-be censor must bear both the burden of
going to court and the burden of proof in court.
U.S.C.A Const.Amend. 1.

Searches and Seizures
inspections and searches;
regulated businesses

~Administrative

County administrative inspection provision did
not implicate Fourth Amendment right
prohibition of unreasonable search and seizure,
where it only permitted police officers to enter
portions of businesses that were open to the
public, and at times when such businesses were
open to the public. U.S.C.A Const.Amend. 4.
Cases that cite this headnote

Cases that cite this headnote

36

1 1
[33)

Zoning and Planning
uses or structures as
nonconforming
Zoning and Planning
~Continuance or change of use in general
~Particular

Adult entertainment business was never a prior
nonconforming use, and thus was not entitled to
WESTLAW

Searches and Seizures
inspections and searches;
regulated businesses

~Administrative

A broad administrative search of a business will
not violate the Fourth Amendment when: (1)
there is a substantial government interest that
informs the regulatory scheme pursuant to
which the inspection is made; (2) the warrantless
inspection is necessary to further the regulatory
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scheme; and (3) the statute's inspection
program, in terms of the certainty and regularity
of its application, provides a constitutionally
adequate substitute for a warrant. U.S.C.A
Const.Amend. 4.
Cases that cite this headnote
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Opinion and Order

BRUCE HOWE HENDRICKS, District Judge.
This matter is before the Court on the defendants' motion
for summary judgment (ECF No. 87) and the plaintiffs'
motion for summary judgment (ECF No. 101). For the
reasons set forth below, the defendants' motion for
summary judgment is granted, and the plaintiffs motion
for summary judgment is denied.

BACKGROUND

The following allegations and facts are drawn from the
plaintiffs' Second Amended Complaint (the "Complaint")
(see ECF No. 48) and from the exhibits attached to the
parties' submissions on the motions for summary
judgment.' The plaintiff RT Entertainment, LLC ("RT
Entertainment") was or is the operator of a
"restaurant/nightclub" known as the Gold Club ("Gold
Club I"), located at 2554 Jason Boulevard (the "Jason
Boulevard Property"). (See Comp!.~ 35; ECF No. 23-1 at
5.) It is undisputed that The Gold Club I has been
WESTLAW

operating in its current location for a number of years.
The plaintiff MJJG Restaurant, LLC ("MJJG") is the
proposed operator of a second "restaurant/nightclub,"
which would also be known as the Gold Club (the "Gold
Club II"). It appears that the owner RT Entertainment and
operator of the Gold Club I, Michael Rose ("Rose"), is
also the owner of MJJG and proposed operator of the
Gold Club II. (ECF No. 23-1 at 5.) The proposed site of
the Gold Club II is a parcel located at 97i9 N. Kings
Highway (the "Kings Highway Property"), which is
owned by the plaintiff Restaurant Row Waterway T,T ,C,
("Restaurant Row"). The Kings Highway Property is in
an area of unincorporated Horry County zoned HC
Highway Commercial, where restaurants and bars are
permitted as of right. (Pl. Ex. 2 23, Dep. of Rennie Mincey
at 30-31.) Prior establishments located on the Kings
Highway property included "Thee Dollhouse," which
presented erotic dance performances until it was forced to
relocate,' *776 and "The Afterdeck," an outdoor
nightclub. (Pl. Ex. 23, Dep. of Rennie Mincey at 37-42.)

The Ordinances
This case involves a challenge to former and current
zoning ordinances and a licensing ordinance adopted by
the Horry County Council to regulate the operation of
adult businesses. When MJJG initially sought to open the
Gold Club II, the location of adult businesses was
regulated by Chapter 526 of the Horry County Zoning
Code ("Former 526"). As will be discussed, in September
of 2013, the Horry County Council passed ordinances
amending Former 526 and replacing it with new
provisions ("Current 526"). The County Council also
passed ordinances adopting new regulations that governed
the licensing and operation of adult businesses ("Chapter
12.5").

Former 526
Former 526.2 limited the number of "adult uses" that
could exist on a single lot. It also prohibited adult
entertainment from being located within certain distances
of: (1) specified residential zones (2,000 ft); (2) schools,
day cares, houses of worship and other specified uses
(2,000 ft); and (3) other adult uses (2,500 ft). (ECF No.
87-3 at 1.) Former 526. l contained a classification of
"adult entertainment establishments," which included but
were not limited to: "cabarets, bookstore, theaters, video
stores, peep shows, adult model studios, sexual encounter
centers, escort services and motels, as defined herein; and
any other establishment which contains activities
characterized by the performance, depiction or description
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of 'specified sexual activities'• or 'specified anatomical
areas.' "' Id. Former 526 went on to describe specific
categories of adult entertainment establishments that were
subject to its regulations, including an "adult cabaret,"
which was defined as follows:

An establishment whose principal business purpose is
the offering to customers of live entertainment which is
intended to provide sexual stimulation or sexual
gratification to such customers, and which is
distinguished by or characterized by an emphasis on
matter depicting, describing or relating to "specified
sexual activities" or "specified anatomical areas."
Establishments that do not provide adult entertainment
more than twelve (12) times per calendar year shall not
be defined as an adult cabaret.
Id. at 5. Former 526.2 also prohibited adult
entertainment establishments from hiring minors and
required· such businesses to allow police and other
government authorities to inspect the premises at any
time the establishment was open for business. The
plaintiffs allege that under Former 526, *777 less than
400 acres (0.06%) out of more than 685,000 acres in
unincorporated Horry County met the requirements to
serve as a location for an adult entertainment
establishment.

Current 526
On September 3, 2013, the Horry County Council
amended Chapter 526 via Ordinance 30-13. (ECF No.
48-3.) The newly amended Chapter 526 amended 526.1
to add a section entitled "Purpose, Findings and
Rationale;
Nonconforming
Adult
Entertainment
Establishments." Id. at 3. Subsection A contained a
statement of purpose, which indicated that the Chapter
was intended to, "regulate adult entertainment
establishments in order to promote the health, safety, and
general welfare of the citizens of the county, and to
establish reasonable and uniform regulations to prevent
the deleterious secondary effects of adult entertainment
establishments within the county." Id. The provision also
specifically stated that it had "neither the purpose nor
effect" of "imposing a limitation or restriction on the
content or reasonable access to any communicative
materials, including sexually-oriented materials," or
"deny [ing] access by adults to sexually-oriented
materials protected by the First Amendment," or
"deny[ing] access by the distributors and exhibitors of
sexually-oriented entertainment to their intended market."
Id.

In Subsection B, the county council made the following
findings, which it claims are supported by a long list of
WESTLAW

cases and studies cited in the ordinance:
(1) Adult entertainment establishments, as a category
of commercial uses, are associated with a wide
variety of adverse secondary effects including, but
not limited to, personal and property crimes,
prostitution, potential spread of disease, lewdness,
public indecency, obscenity, illicit drug use and drug
trafficking, negative impacts on surrounding
properties, urban blight, litter, and sexual assault and
exploitation. Alcohol consumption impairs judgment
and lowers inhibitions, thereby increasing the risk of
adverse secondary effects.

(2) Adult entertainment establishments should be
separated from sensitive land uses to minimize the
impact of their secondary effects upon such uses, and
should be separated from other adult entertainment
establishments, to minimize the secondary effects
associated with such uses and to prevent an
unnecessary concentration of adult entertainment
establishments in one (1) area.
(3) Each of the foregoing negative secondary effects
constitutes a harm which the county has a substantial
government interest in preventing and/or abating.
This substantial government interest in preventing
secondary effects, which is the county's rationale for
this ordinance, exists independent of any
comparative analysis between sexually-oriented and
non-sexually-oriented businesses. Additionally, the
county's interest in regulating adult entertainment
establishments extends to preventing future
secondary effects of either current or future adult
entertainment establishments that may locate in the
county. The county finds that the cases and
documentation relied on in this ordinance are
reasonably believed to be relevant to said secondary
effects.
Id. at 5.

The plaintiffs imply that these findings and the changes
made to Chapter 526 were implemented because the
county council was advised that, as written, Chapter *778
526 would not pass constitutional muster.
The Horry County Council modified Former 526 by
relaxing the space restrictions for the operation of adult
entertainment establishments. Whereas the former
regulations required a 2,000-ft. separation from sensitive
land uses such as churches, schools, and residential
zoning districts, Ordinance 30-13 reduced that separation
requirement to 1,500 feet. (ECF No. 48 at 8-9.). And
whereas the former regulations required a 2,500-ft.
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separation between adult entertainment establishments,
Ordinance 30-13 reduced the required separation to 750
feet. Id. at 9. Ordinance 30-13 leaves 79 parcels on more
than 415
acres-many in prime commercial
areas-available in Horry County for adult businesses to
operate as a matter of right. (Ex. 9; see also Ex. 17 at
108-111 (discussing available sites in Horry County).)
The new ordinance also amended the definitions used to
classify adult entertainment establishments. For the
purposes of this case, the following changes are relevant:
1. Current 526 eliminated the definition of an adult
entertainment establishment that had previously
existed as 526. l and replaced it with the following
definition, in the "Definitions" section in 526.2:
"Adult entertainment establishment" means an
"adult bookstore or adult video slore," an "adull
·cabaret," an "adult motion picture theater," a
"semi-nude model studio," or a "sex paraphernalia
store."

2. Current 526 eliminated the previous definition of
an "adult cabaret" and replaced it with the following
definition:
""Adult cabaret'; means a nightclub, bar, juice bar,
restaurant, bottle club, or similar commercial
establishment that regularly features live conduct
characterized by semi-nudity. 6 No establishment
shall avoid classification as an adult cabaret by
offering or featuring nudity.'
(ECF No. 48-3 at 6.)

Chapter 12.5
The Horry County Council also passed Ordinance 29-13,
creating Chapter 12.5 of the Horry County Code, which
sets forth licensing requirements and regulations for adult
entertainment establishments. (ECF No. 48-2 at 1.) The
ordinance contains statements of purpose and findings
that appear to be identical to those added to Chapter 526.
The Ordinance explains the requirements and
application/issuance process for an "adult entertainment
establishment license" and "adult entertainment
establishment employee licenses," as well as fees and
inspection requirements. (ECF No. 48-2 at 11-15.) The
most relevant *779 substantive provisions are
summarized below:
1. Prohibition of Nudity and Specified Sexual
Activity-Section 12.5. l 57(a) provides that "No
patron, employee, or any other person shall
knowingly or intentionally, in an adult entertainment
WESTLAW

establishment, appear in a state of nudity or engage
in specified sexual activity."'
2. Space and Contact Restrictions-12.5.157
requires any entertainer who is seminude to be more
than 6 feet from any patron and on a stage at least 18
inches high, prohibits an employee who appears
semi-nude from knowingly touching a patron or his
or her clothing. The plaintiffs argue that this
effectively prohibits an entertainer from being tipped
by a patron.
3. Limited Hours of Operation-Section
12.5.151 restricts the hours during which adult
entertainment establishments may operate,
providing that "no adult entertainment
establishment shall be or remain open for
business belween 12:00 midnight and 6:00 a.m.
on any day."
4. Operator Presence-12.5.157 prohibits the
operator of an adult entertainment establishment
from allowing a room on the premises to be
occupied by an employee who is semi-nude or
who appears semi-nude and a patron without
the operator" of the establishment being present.
5. Signage and Lighting Requirements-Chapter
12.5 imposes various lighting and signage
requirements and mandates that operators take
certain actions to prevent loitering.
6. Employee Licensing-Section 12.5.143
requires adult entertainment businesses and
their employees, including bus boys, waitresses,
bartenders, disc jockeys and doorman, to be
licensed.
7. Inspection-Section 12.5.146 authorizes the
chief of police, or his agents, to enter the
premises, to conduct a warrantless search of the
premises and to inspect lists of names and
aliases of all of the entertainers that the law
requires a business to maintain at any time the
business is open.
Pursuant to Section 12.5-156, all pre-existing adult
entertainment establishments lawfully operating in
Horry County and all adult entertainment
establishment employees are to be granted a de facto
temporary license to continue operation or
employment for a period of 90 days following the
effective date of the ordinance. (ECF }..Jo. 48-2 at
21.)
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Application of the Ordinances to the Plaintiffs
On October 24, 2012, Adam Emrick (Emrick) of the
Horry County Planning and Zoning Department made an
on-site visit to the Gold Club I with Horry County Police.
In a sworn statement, Mr. Emrick *780 describes what he
observed at the Gold Club I that was submitted to the
ZoniTig Board of Appeals. (See ECF No 87--4 at 15.)
Emrick observed numernus female dancers exposing their
breasts and wearing only thong underwear that showed
lheir buttocks. He wa approached by a dahcer who
exposed her bare breasts while stimulating them and
suggesting that she "take [him] in the back and get on
[his] meat." He also observed a dancer who performed a
lap dance on one of the police officers for several
minutes. She was later arrested for prostitution. He attests
that at every table in the establishment at least one female
dancer was performing lap dances or engaged in intimate
conversation with the patrons. Id. As a result of these
observations, on November 8, 2012, the Planning and
Zoning Department sent Rose, the registered agent for
both MJJG and RT Entertainment, a cease and desist
letter advising him that the Gold Club I was operating as
an "adult entertainment establishment (adult cabaret)" in
violation of Former 526 because the Jason Bouleval'd
Property was not a location where an adult entertainmen t
establishment could be operated. (See ECF No. 87--4 at
17.)
Subsequent visits by Horry County Police and staff of the
Horry County Planning and Zoniag Department on
December 1, 20 l 2, January 23, 20 l 2, and February 28,
2013 established that the Gold Club I continued to operate
as an adult cabaret despile the cease and desist letter. The
Affidavits of John Danford (' D.an ford' ) (ECF No. 87-4 at
19, 22, and 24) attest that on one or more of these
occasions women were dancing wearing on pantie and
pasties, that a dancer was wearing only clear pa ties, thal
dancers were rubbing their breasts and pubic areas againsl
patrons, and that dancers were continuing to offer private,
topless lap dances. Additional cease and desist letters
were sent to the Gold Club I.
On November 5, 2012, after Emrick ' s visit but before
receiving the cease and desisl leller, MJJG submitted an
npplication to Horry County for a business license, which
was required to open the Gold Club 11 on the Kings
Highway Property. (ECF No. 87--4 at 4-6.) The County's
Planning and Zoning Department denied the .application
on November 15, 2012 because the department had not
received a certificate of zoning compliance For the
property, which would show that the proposed use
satisfied the zoning code. Id. MJJG sought to remedy that
problem by filing an application for zoning compliance a
WES n AW

month later. Id.; (Tr. 42; Pl. Ex. 5). The defendant Rennie
Mincey ("Mincey"), the County's zoning administrator,
denied MJJG's application for zoning clearance to open a
restaurant/nightclub on the grounds that MJJG was going
to operate an, "adult entertainment establishment." In a
letter denying the application, Mincey wrote:
This letter is in response to your
request for a certificate of zoning
compliance approving The Gold
Club to be located at 9719 N. Kings
Highway, Myrtle Beach. It has
been deterrn ined that The Gold
Club is an adult entertainment
establishment. This parcel does not
meet the location requirements as
outlined in Article V, Section
526.2(C) of the Horry County
Zoning Ordinance for this use type.
Therefore the request for the
issuance of a certificate of zoning
compliance is denied.
Pl. Ex. 6.
Mincey concluded thal Lhe Gold Club II was an "adu lt
entertainment establishment" based on the observations of
staff who visited the Gold Club I on Jason Boulevard and
based on information from the Gold Club website. (ECF
No. 87--4 at 5.) The websile for the Gold Club franchise
lists locations in numerous states and *781 claim Lhat
they are "the gold standard in adult entertainment." (See
ECF No. 87-4 at 3 l- 33.)
While the plaintiffs claim that the Gold Club I (and other
similar establishmem in the area) had been operatin& for
eight years with the full knowledge of the Horry County
Police,m zoning compliance records for the Gold Club
(and its predecessors "Taj Mahal" and "The Platinum
Club") indicated that they were not authorized to operate
a adult entertainment establishments, which would
include an adult cabaret. (See ECF 87--4 at 34-37.)
Mincey concluded that the Gold Club II would also be an
adult cabaret like the Gold Club I and, accordingly,
denie.d its application for zoning clearance. (Pl. Ex. 23 at
53- 55.)
Following Mincey's decision, MJJG and Restaurant Row
appealed her denial of zoning clearance to the County's
Board ·ofZoning Appeals, which divided 4--4 on the issue.
Because a majority vote from the Board was needed to
overturn the administrator's decision, the tie vote served
to affirm the decision. The Board's decision is set forth in
an order dated March 11, 2013. (See 87--4 at 3--6.) The
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plaintiffs subsequently filed this action on April 3, 2013.
On August 5, 2013, MJJG submitted a second application
for zoning clearance to operate a restaurant/nightclub at
its proposed location. MJJG expressly stated in an
addendum to its application that it would abide by the
Zoning Administrator's interpretation of Section 526 of
the zoning code unless and until it obtained relief from the
Court. (Pl. Ex. 7.) On September 4, 2013, the defendants
advised the plaintiffs that they should submit a new
application because the laws had changed by virtue of the
adoption of Ordinances 29-13 and 30-13 the day before.
(Pl. Ex. 8; Tr. at 51-52.)
The plaintiffs sought a preliminary injunction while the
case was pending before Judge Lewis. Judge Lewis issued
a clear and thorough order analyzing the plaintiffs' claims
and ultimately rejecting the motion for a preliminary
injunction. See MJJG Rest., LLC v. Horry Cnty., SC, 11
F.Supp.3d 541 (D.S.C.2014). On summary judgment, the
Court agrees with most of the conclusions that Judge
Lewis made regarding the merits of the plaintiffs' case in
her order. Nevertheless, the Court is cognizant that the
applicable standard of review and burden of proof on a
motion for summary judgment are different than they are
on a motion for a preliminary injunction. Thus, while the
Court will cite and incorporate portions of Judge Lewis's
analysis, which it finds persuasive and helpful, the Court
is under no illusion that Judge Lewis's analysis is
dispositive of the motion at hand.

Accordingly, to prevail on a motion for summary
judgment, the movant must demonstrate that: (1) there is
no genuine issue as to any material fact; and (2) that he is
entitled to judgment as a matter of law. As to the first of
these determinations, a fact is deemed "material" if proof
of its existence or non-existence would affect disposition
of the case under applicable law. Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 91
L.Ed.2d 202 (1986). An issue of material fact is
"genuine" ifthe evidence offered is such that a reasonable
jury might return a verdict for the non-movant. Id. at 257,
106 S.Ct. 2505. In determining whether a genuine issue
has been raised, the court must construe all inferences and
ambiguities against the movant and in favor of the
non-moving party. United States v. Diebold, Inc., 369
U.S. 654, 655, 82 S.Ct. 993, 8 L.Ed.2d 176 ( 1962).
Under this standard, the existence of a mere scintilla of
evidence in support of the plaintiffs position is
insufficient to withstand the summary judgment motion.
Anderson, 477 U.S. at 252, 106 S.Ct. 2505. Likewise,
conclusory allegations or denials, without more, are
insufficient to preclude the granting of the summary
judgment motion. Ross v. Communications Satellite
Corp., 759 F.2d 355, 365 (4th Cir.1985). "Only disputes
over facts that might affect the outcome of the suit under
the governing law will properly preclude the entry of
summary judgment. Factual disputes that are irrelevant or
unnecessary will not be counted." Anderson, 477 U.S. at
248, 106 S.Ct. 2505.

STANDARD OF REVIEW
DISCUSSION

The court shall grant summary judgment "if the movant
shows that there is no genuine dispute as to any material
fact and the movant is entitled to a judgment as a matter
of law." Fed.R.Civ.P. 56(a). The movant bears the initial
burden of demonstrating that summary judgment is
appropriate; if the movant carries its burden, then the
burden shifts to the non-movant to set forth specific facts
showing that there is a genuine issue for trial. See Celotex
Corp. v. Catrett, 477 U.S. 317, 322-23, 106 S.Ct. 2548,
91 L.Ed.2d 265 (1986). If a movant asserts that a fact
cannot be *782 disputed, it must support that assertion
either by "citing to particular parts of materials in the
record, including depositions, documents, electronically
stored information, affidavits or declarations, stipulations
(including those made for purposes of the motion only),
admissions, interrogatory answers, or other materials;" or
"showing .. . that an adverse party cannot produce
admissible evidence to support the fact." Fed.R.Civ.P.
56(c)(l ).
WESTLAW

111

"As a general principle, the First Amendment bars the
government from dictating what we see or read or speak
or hear." Ashcroft v. Free Speech Coal., 535 U.S. 234,
245, 122 S.Ct. 1389, 152 L.Ed.2d 403 (2002). It is
well-established that the protections of the First
Amendment apply to sexual or erotic expression,
provided that the expression is not obscene. See Giavani
Carandola, Ltd. v. Bason, 303 F.3d 507, 511 (4th
Cir.2002) (observing that "[t]he Constitution protects not
just political and ideological speech, but also live
entertainment, including nude dancing and other
performances involving nudity or other sexual elements"
(quoting Schad v. Borough of Mt. Ephraim, 452 U.S. 61,
65-66, 101 S.Ct. 2176, 68 L.Ed.2d 671 (1981))).
Nevertheless, courts have afforded forms of expression,
such as nude dancing, less protection than other forms of
pure speech. See Barnes v. Glen Theatre, Inc., 501 U.S.
560, 566, 111 S.Ct. 2456, 115 L.Ed.2d 504 (1991) (
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"[N]ude dancing of the kind sought to be performed here
is expressive conduct within the outer perimeters of the
First Amendment, though we view it as only marginally
so."); Imaginary Images, Inc. v. Evans, 612 F.3d 736, 744
(4th Cir.2010) ("[N]ude dancing is only marginally of
First Amendment value and only within the outer ambit of
the First Amendment's protection." (quotation marks and
citations omitted)).

1. Zoning Compliance Process Did Not Act as a Prior
Restraint
r21 The plaintiffs have alleged that the zoning compliance
process at issue in this case operated as a prior restraint on
speech in violation of the First Amendment. *783 (See,
e.g., Am. Comp!. if 12 ("The effect of the zoning
administrator's decision is to prevent the plaintiff from
opening its doors in the first instance, and thus, imposing
a prior restraint on protected expression. For, without a
certificate of zoning compliance, the plaintiff is precluded
from presenting any sort of constitutionally protected
entertainment at its premises or opening its restaurant and
nightclub at all.").) The plaintiffs allege that the
defendants' denial of their second application for zoning
clearance was also a prior restraint. (Am. Comp!. if 108.)
3
1 1 141

In denying the plaintiffs' request for a preliminary
injunction, Judge Lewis concluded that "[t]he zoning
compliance process at issue here is not properly analyzed
as a prior restraint." (ECF No. 79 at 15.) The undersigned
reaches the same conclusion at the summary judgment
stage. The fact that a zoning regime requires businesses to
apply for a license and demonstrate that they are a
permitted use before operating does not, without more,
make the zoning laws a prior restraint. As the Supreme
Court observed, in Young v. Am. Mini Theatres, Inc., 427
U.S. 50, 96 S.Ct. 2440, 49 L.Ed.2d 310 (1976), "[t]he
mere fact that the commercial exploitation of material
protected by the First Amendment is subject to zoning
and other licensing requirements is not a sufficient reason
for invalidating these ordinances." Id. at 62, 96 S.Ct.
2440.
Despite some factual differences in the case at hand, the
Court finds the Fourth Circuit's decision in Mom N Pops,
Inc. v. City of Charlotte, NC., 1998 WL 537928 (4th Cir.
Aug. 19, 1998) (unpublished decision) to be instructive.
In Mom N Pops, the plaintiff argued that the defendants
had imposed a prior restraint by requesting additional
information from the plaintiff after the previous tenant in
the plaintiffs proposed retail space was shut down for
violation of a zoning ordinance that prohibited an adult
business from operating in there. Id. at *4. The zoning
authorities suspected that the plaintiff was associated with
WESTLAW

the previous tenant and requested additional information
about the proposed establishment. At this point, the
plaintiff brought suit, alleging, among other things, the
process for verifying compliance with the zoning
regulation constituted a prior restraint. The Fourth Circuit
rejected the argument. "We agree with the lower court
that the challenged ordinance has as its sole purpose to
determine the kind of business that a proposed business,
such as Mom N Pops, intends to operate, and that the
zoning administrators have no discretion as to whether the
proposed business will be allowed to operate at the
proposed location." Id.
Likewise, this Court concludes that the zoning ordinances
at issue in this case have as their sole purpose to
determine the nature of a proposed establishment. They
do not prohibit the operation of adult businesses, they
simply regulate when and where those businesses may
operate. The record indicates that the zoning
administrator, Mincey, denied the plaintiffs' application
to run a restaurant and bar (that would be known as the
Gold Club) because the operation of an adult business in
the proposed location would violate the applicable zoning
ordinances. MJJG objects to this determination as a prior
restraint because its application was for a license to
operate a restaurant and bar, which would have been in
compliance with the zoning ordinances. Mincey knew,
however, that MJJG had been operating the Gold Club I
and calling it a "restaurant and bar," despite being advised
that it was "an adult cabaret" and being directed to cease
and desist. It was not up to Mincey to decide whether or
not an adult cabaret could operate on the Kings Highway
Property. That question was clearly answered by the *784
zoning ordinance, and the answer was "no." Mincey
simply had to decide whether the Gold Club II was an
adult cabaret, i.e., "to determine the kind of business"
proposed.
Mincey suspected that the Gold Club II would be an adult
cabaret based on her conclusion that the Gold Club I was
an adult cabaret. A review of the record, including pages
from the Gold Club's website and the affidavits provided
by the zoning authority staff who visited the Gold Club I,
leaves very little doubt about the nature of the businesses
that were being run and proposed. The Gold Club held
itself out as "the gold standard in adult entertainment," so
it can hardly claim that it was not the type of business
contemplated by the terms "adult entertainment
establishment" and "adult cabaret." Rose, who operated
the Gold Club I and proposed to open the Gold Club II,
testified that his clubs regularly provided entertainment
by dancers who were either topless or wearing only a
pasty:
A: Yeah, we offer topless or with pasty, correct.
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Q: Every night?
A: Every night.
(Rose Dep. at 128.) The Emrick and Danford Affidavits
indicate that the dancers at the Gold Club I were topless
or wearing only pasties, and, at least in some instances,
were offering lap dances and more. Thus, Mincey
reasonably concluded that the Gold Club I was not just a
"restaurant and bar,'' but an adult cabaret, and, in light of
the evidence she had, reasonably concluded that the Gold
Club II would also be an adult cabaret."
5

1 1 The fact that Mincey made this determination before

the Gold Club II had been able to open its doors does not,
without more, render the application of the ordinance a
prior restraint. As the Fourth Circuit explained in Mom N
Pops, Inc., "the fact that an ordinance anticipates that a
Zoning Administrator will gather certain information in
an effort to enforce ·a permissible time/place/manner
restriction does not, in and of itself, render the ordinance a
"prior restraint."" Mom N Pops, Inc., 1998 WL 537928,
at *4. In another similar case, the Sixth Circuit found no
prior restraint where city officials had a "substantial
basis" for believing that the applicant was planning to
operate an adult business in violation of the zoning
ordinance and delayed the issuance of a building permit.
See Christy v. Randlett, 932 F .2d 502, 505 (6th Cir.1991 ).
Finally, the Court finds the authority relied upon by the
plaintiffs in support of their prior restraint arguments to
be distinguishable. See Near v. Minnesota, 283 U.S. 697,
51 S.Ct. 625, 75 L.Ed. 1357 (1931) (invalidating a statute
that authorized injunctions of allegedly libelous
newspaper articles despite the fact that the publisher had
the opportunity to demonstrate that article was true and
non-malicious); New York Times Co. v. United States, 403
U.S. 713, 91 S.Ct. 2140, 29 L.Ed.2d 822 (1971)
("refusing to enjoin publication of the Pentagon Papers");
Southeastern Promotions, Ltd v. Conrad, 420 U.S. 546,
95 S.Ct. 1239, 43 L.Ed.2d 448 (1975) (striking down a
city's decision not to issue a permit for presentation of the
musical "Hair" on the grounds it was obscene). While all
of these cases involved prior restraints, none of them
involved zoning laws.
To be clear, this Court is not suggesting that a zoning
ordinance may never be used in such way as to make it a
prior restraint. See Young, 427 U.S. at 75, 96 S.Ct. 2440
(Powell, J. concurring) (insisting that "zoning *785
regulations ... have no talismanic immunity from
constitutional challenge" and concluding that "courts
must be alert to the possibility of direct rather than
incidental effect of zoning on expression, and especially
to the possibility of using the power to zone as a pretext
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for suppressing expression"). Under the facts of this case,
however, the Court concludes that the ordinances at issue
do not constitute a prior restraint.

The Current and Former Regulations Are
Constitutional
6 7
1 1 1 1 To determine the appropriate level of scrutiny to
apply to a law or ordinance that regulates speech, the
Court must consider whether the regulation is
content-based or content-neutral. See City of Erie v. Pap's
A.M., 529 U.S. 277, 289, 120 S.Ct. 1382, 146 L.Ed.2d
265 (2000). Content-based regulations trigger strict
scrutiny and must be narrowly tailored to promote a
compelling government interest and use the least
restrictive means available. See Ysursa v. Pocatello Educ.
Ass'n, 555 U.S. 353, 353, 129 S.Ct. 1093, 172 L.Ed.2d
770 (2009) ("Content-based restrictions on speech are
'presumptively invalid' and subject to strict scrutiny.");
United States v. Playboy Entm 't Grp., Inc .. 529 U.S. 803,
813, 120 S.Ct. 1878, 146 L.Ed.2d 865 (2000) ("Ifa statute
regulates speech based on its content, it must be narrowly
tailored to promote a compelling Government interest.
Ibid If a less restrictive alternative would serve the
Government's purpose, the legislature must use that
alternative."); Texas v. Johnson, 491 U.S. 397, 406, 109
S.Ct. 2533, 105 L.Ed.2d 342 (1989) ("A law directed at
the communicative nature of conduct must, like a law
directed at speech itself, be justified by the substantial
showing of need that the First Amendment requires.").
181

By contrast, content-neutral regulations that limit the
time, place, or manner in which expression may occur are
subject to intermediate scrutiny and are valid provided
that they are "narrowly tailored to achieve a substantial
government interest, and allow[ ] ample alternative
channels of communication." Ross v. Early, 746 F.3d 546,
560 (4th Cir.); see also McCullen v. Coakley, U.S.
- , 134 S.Ct. 2518, 2529, 189 L.Ed.2d 502 (2014)
("[G]overnment may impose reasonable restrictions on
the time, place, or manner of protected speech, provided
the restrictions are justified without reference to the
content of the regulated speech, that they are narrowly
tailored to serve a significant governmental interest, and
that they leave open ample alternative channels for
communication of the information.") (quoting Ward v.
Rock Against Racism, 491 U.S. 781, 109 S.Ct. 2746, 105
L.Ed.2d 661 (1989)).
191 1101 flll "[L]ocal governments have an 'undeniably

important' interest in combating the adverse secondary
effects of adult businesses." City of Erie v. Pap's A.A1.,
529 U.S. 277, 296, 120 S.Ct. 1382, 146 L.Ed.2d 265
(2000). Consequently, "governmental entit[ies] may
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regulate sexually oriented businesses ... in an effort to
address the undesirable secondary effects associated with
them[,]" and such regulations should be treated "as
content-neutral because they are justified without
reference to the content of the impacted speech."
Chesapeake B & M, Inc. v. Harford Cnty., Md., 58 F.3d
1005, I 010 (4th Cir.1995). "This is so even ifthe measure
identifies the problem outside by reference to the speech
inside-that is, even if the measure is in that sense content
based." City of Los Angeles v. Alameda Books, Inc., 535
U.S. 425, 445, 122 S.Ct. 1728, 152 L.Ed.2d 670 (2002)
(Kennedy, J., concurring). As Justice Kennedy explained
in his concurring opinion, "zoning regulations do not
automatically raise the specter of *786 impermissible
content discrimination, even if they are content based,
because they have a prima facie legitimate purpose: to
limit the negative externalities of land use." ld. at 449,
122 S.Ct. 1728.
12

1 The stated purposes of Current 526 and Chapter 12.5
are to "promote the health, safety, and general welfare of
the citizens of the County, and to establish reasonable and
uniform regulations to prevent the deleterious secondary
effects of adult entertainment establishments within the
County." (See ECF No. 91-1at3; ECF No. 91-2 at 3.) In
City of Renton v. Playtime Theatres, Inc., 475 U.S. 41,
106 S.Ct. 925, 89 L.Ed.2d 29 ( 1986), the Supreme Court
considered a zoning ordinance that regulated the location
of adult movie theaters. The district court declined to
enter a permanent injunction and granted summary
judgment for the defendants finding "that the City
Council's predominate concerns were with the secondary
effects of adult theaters, and not with the content of adult
films themselves." Id. at 47, 106 S.Ct. 925. The Ninth
Circuit reversed, deciding that "if 'a motivating factor' in
enacting the ordinance was to restrict respondents'
exercise of First Amendment rights the ordinance would
be invalid, apparently no matter how small a part this
motivating factor may have played in the City Council's
decision." Id. (citation omitted). The Supreme Court
rejected this position, citing the "familiar principle of
constitutional law that [the] Court will not strike down an
otherwise constitutional statute on the basis of an alleged
illicit legislative motive." Id. at 48, 106 S.Ct. 925 (quoting
United States v. O'Brien, 391 U.S. 367, 383-84, 88 S.Ct.
1673, 20 L.Ed.2d 672 (1968)); see also City of Erie v.
Pap's A.M, 529 U.S. 277, 292, 120 S.Ct. 1382, 146
L.Ed.2d 265 (2000) ("As we have said before, however,
this Court will not strike down an otherwise constitutional
statute on the basis of an alleged illicit motive.").

deleterious secondary effects associated with the
operation of adult businesses. (See documents attached to
ECF Nos. 87-91.) The plaintiffs have not challenged the
accuracy or sufficiency of these authorities. Rather, they
attack the following provision in the statement of purpose
for Current 526 and Chapter 12.5, which reads:
Each of the foregoing negative
secondary effects constitutes a
harm which the City has a
substantial interest in preventing
and/or abating. This substantial
government interest in preventing
secondary effects, which is the
City's rationale for this Chapter,
exists
independent
of
any
comparative
analysis
between
sexually oriented and nonsexually
oriented businesses.

r

In enacting these ordinances, the Horry County Council
relied upon a substantial body of research, cases, and
other authorities establishing and acknowledging the
WESTLAW

(ECF No. 48-2 at 5; ECF No. 48-3 at 5-6 (emphasis
added).) The plaintiffs seize on the emphasized language,
arguing that the defendants have essentially admitted that
Horry County "is regulating adult nightclubs not based on
a finding that they cause problems that are different from
or greater than those associated with nightclubs featuring
entertainment that is not sexually oriented." (ECF No. 100
at 23.) Thus the plaintiffs argue that strict scrutiny is
warranted.
The Court is not convinced. This same language appears
in numerous ordinances that have been challenged, and at
least two courts have rejected the precise argument raised
by the plaintiffs in this case. See Metro Pony, LLC v. City
of Metropolis, 2012 WL 1389656, at *7 (S.D.111. Apr. 20,
2012); Ocello v. Koster, 354 S.W.3d 187, 201 (Mo.2011).
Other courts have upheld ordinances with similar
language without specifically addressing this argument.
See Abilene Retail No. 30, Inc. v. Bd. of*181 Comm 'rs of
Dickinson Cnty., Kan., 492 F.3d 1164, 1187 n. 9 (10th
Cir.2007); Peek-A-Boo Lounge of Bradenton, Inc. v.
Manatee Cnty., FL, 2009 WL 4349319, at *6 (M.D.Fla.
Nov. 25, 2009) aff'd sub nom. Peek-A-Boo Lounge of
Bradenton, Inc. v. Manatee Cnty., Fla., 630 F.3d 1346
(11th Cir.2011 ); Little Mack Entm 't IL Inc. v. Twp. of
Marengo, 625 F.Supp.2d 570, 580 (W.D.Mich.2008).
The Court concludes that the predominate purpose of the
ordinances is to combat the secondary effects associated
with adult business. Like many other ordinances that
courts have upheld, these provisions are valid time, place,
and manner restrictions subject to intermediate scrutiny.
See, e.g., Alameda Books, lnc., 535 U.S. at 447, 122 S.Ct.
1728 (concluding that "the [zoning] ordinance is not so
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suspect that we must employ the usual rigorous analysis
that content-based laws demand in other instances .... it
calls for intermediate and not strict scrutiny"); Renton,
475 U.S. at 49, 106 S.Ct. 925 (holding that "[z]oning
ordinances designed to combat the undesirable secondary
effects of [adult] businesses are to be reviewed under the
standards applicable to 'content-neutral' time, place, and
manner regulations."); McDoogal 's E., Inca. v. Cnty.
Comm 'rs of Caroline Cnty., 341 Fed.Appx. 918, 923 (4th
Cir.2009) (affirming the application of intermediate
scrutiny to zoning ordinance); Giavani Carandola, Ltd. v.
Bason, 303 F.3d 507, 513 (4th Cir.2002) (indicating that
"measures to regulate sexually explicit entertainment
outside the home receive intermediate scrutiny if they are
not premised on a desire to suppress the content of such
entertainment, but rather to address the harmful secondary
effects of such entertainment: higher crime rates and
lower property values."). Accordingly, the Court will
apply intermediate scrutiny in evaluating the ordinances.
1131

In determining whether a regulation can withstand
intermediate scrutiny, "[t]he key inquiry is whether the
regulations (1) are narrowly drawn to serve a substantial
governmental interest and (2) allow for ample alternative
avenues of communication." Chesapeake, 58 F.3d at
101 O: see also Renton. 475 U.S. at 50. 106 S.Ct. 925
("The appropriate inquiry in this case, then, is whether the
Renton ordinance is designed to serve a substantial
governmental interest and allows for reasonable
alternative avenues of communication.").

The Ordinances Serpe a Substantial Government
Intere!ii'I
P 4 l 1is1 1' 6 1 Under the standard articulated in Renton and
Alameda Books, local governments can rely on "any
evidence reasonably believed to be relevant" to
demonstrate the interest in preventing sexually oriented
businesses' secondary effects. Renton, 475 U.S. at 51-52,
106 S.Ct. 925; Alameda Books, 535 U.S. at 438, 122 S.Ct.
1728 (plurality), 451 (Kennedy, J., concurring).
Furthermore, government authorities are "entitled to rely
heavily on the experience of, and studies produced by,
other cities and states, as well as on court opinions from
other jurisdictions, and need not, before enacting such
ordinances, conduct new studies or produce evidence
independent of that already generated by other cities, so
long as whatever evidence the city relies upon is
reasonably believed to be relevant to the problem that the
city addresses." Independence News, Inc. v. City of
Charlotte, 568 F.3d 148, 155 (4th Cir.2009) (quotation
marks and citations omitted). The Fourth Circuit has
indicated that "while the government must 'fairly support'
its policy, it need not settle the matter beyond debate or
WESTLAW

produce an exhaustive evidentiary demonstration."
Imaginary Images, Inc. v. Evans, 612 F.3d 736, 742 (4th
Cir.2010). *788 Nevertheless, the defendants in this case
have
produced
"an
exhaustive
evidentiary
demonstration," which they relied upon in passing the
subject ordinances, and their judgment about the need for
these ordinances is entitled to deference. Id.
1171

Finally, it is well established that local governments
have a substantial interest in controlling the negative
secondary effects associated with the operation of adult
businesses. As the Fourth Circuit has observed,
"[entertainment such as nude or topless dancing] has a
long history of spawning deleterious effects, including
prostitution and the criminal abuse and exploitation of
young women, and in most cases a city or state need carry
only a minimal burden to demonstrate its interest in
regulation of such activity." Legend Night Club v. Miller,
637 F.3d 291, 299 (4th Cir.2011) (quoting Satellite
Broad. & Commc'ns Ass'n v. FCC, 275 F.3d 337, 356
(4th Cir.2001) (citations and quotation marks omitted)).
Consequently, the Court finds that the defendants have
satisfied their burden to show that the ordinances serve a
substantial governmental interest.

The Ordillam:es are Narrowly Tailored
While a time, place, or manner regulation "must
be narrowly tailored to serve the government's legitimate,
content-neutral interests," "it need not be the least
restrictive or least intrusive means of doing so." Ward v.
Rock Against Racism, 491 U.S. 781, 798, 109 S.Ct. 2746,
l 05 L.Ed.2d 661 ( 1989) (quotation marks and citation
omitted) "Rather, the requirement of narrow tailoring is
satisfied so long as the ... regulation promotes a
substantial government interest that would be achieved
less effectively absent the regulation." Id. at 799, 109
S.Ct. 2746. "So long as the means chosen are not
substantially broader than necessary to achieve the
government's interest, however, the regulation will not be
invalid simply because a court concludes that the
government's interest could be adequately served by
some less-speech-restrictive alternative." Id. at 799, 109
S.Ct. 2746.
9
1is1 P l 1201

The Court finds that the ordinances are narrowly tailored.
As Judge Lewis observed in rejecting the plaintiffs'
motion for a preliminary injunction, "ordinances outlining
the sorts of regulations at issue in this case have been
upheld across the country." MJJG Rest., LLC v. Horry
Cnty., S.C., 11 F.Supp.3d 541, 565 (D.S.C.2014); see,
e.g.; LLEH, Inc. v. Wichita Cnty., Tex., 289 F.3d 358 (5th
Cir.2002) (upholding the constitutionally of several
regulations adopted by a county regarding sexually
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oriented businesses to include distance requirements,
under which such businesses could not be located within
1,500 feet of a church, residence, school, or other listed
establishments, or within one mile of a prison, operating
requirements, under which partially or totally nude
performers could not be within six feet of patrons and had
to be on stages raised at least 18 inches above the floor,
and design and layout requirements, under which
premises must be configured in such a manner as to give
inspecting law enforcement personnel an unobstructed
view); Peek-A-Boo Lounge, Fla., 630 F.3d 1346
(upholding constitutionality of ordinance that required
semi-nude employees to remain at least six feet from any
patron or customer and on a stage at least 18 inches from
the floor and in a room of at least 1,000 square feet,
prohibited employees from touching customers or
customers' clothing, and restricted hours of operation);
Entm 't Productions, Inc. v. Shelby County, Tenn., 721
F.3d 729 (6th Cir.2013) (ordinance that in part, requires
all adult-oriented establishments and their employees to
obtain a license did not violate the First Amendment);
*789 Deja Vu of Nashville, Inc. v. Metropolitan Gov 't of
Nashville and Davidson Cty., 274 F.3d 377, 395 (6th
Cir.2001) (considering sexually oriented business
licensing provisions and no touch/buffer zone provisions);
Mitchell v. Comm 'n on Adult Entm 't Establishments, 10
F.3d 123, 139 (3d Cir.1993) (upholding an ordinance
requiring sexually oriented businesses to be closed from
10:00 PM to 10:00 AM, Monday through Saturday, and
requiring them to be closed all day on Sundays and
holidays).

The Ordinances Provide Alternative A venues of
Communication
r21 J As the Supreme Court explained in Renton, "[T]he
First Amendment requires only that Renton refrain from
effectively denying respondents a reasonable opportunity
to open and operate an adult theater within the city."
Renton, 475 U.S. at 54, 106 S.Ct. 925. "[T]he available
alternatives need not be the speaker's first or best choice
or provide the same audience or impact for the speech"
Ross v. Early, 746 F.3d 546, 559 (4th Cir.) (quotation
marks and citation omitted). The defendants submitted the
Affidavit of John Danford, a senior planner with the
Horry County Planning and Zoning Department, who
provided a list of 79 parcels of property in unincorporated
Horry County where adult businesses would be allowed to
operate under the new ordinances. (See ECF No. 91--6.)

When available properties in Myrtle Beach, North Myrtle
Beach, and Atlantic Beach are considered as well as the
property in unincorporated Horry County, there are an
additional 120 available sites. The defendants argue that
WESTUl.W

since these sites are within the same economic market,
they may be considered as well. See, e.g., Tallis, Inc. v.
Cnty. of San Diego, 505 F.3d 935, 942 (9th Cir.2007)
("At least where we are dealing with "unincorporated"
areas, it is appropriate to recognize the likely availability
of other locations within the same economic market in
neighboring municipalities."). While the Court agrees that
it makes sense to consider surrounding economic markets,
because the facts must be construed in favor of the
non-moving party on a motion for summary judgment, the
Court declines to reach the fact-bound conclusion that
these other areas should be considered. However, the
Court need not consider them to conclude that the
alternative sites left available under the new zoning
ordinance match or exceed the number of alternative sites
found sufficient by the Fourth Circuit in other cases. See,
e.g., Al/no Enterprises, Inc. v. Baltimore Cnty., MD, I 0
Fed.Appx. 197, 203 (4th Cir.200 I) ("[W]e conclude that
there are at least eleven available sites. As such, it is clear
that the three adult business-Appellants here have more
than adequate alternative avenues of communication.").
At the hearing on the motions for summary judgment, the
plaintiff essentially argued that, regardless of how much
property is available, it is not worth it to relocate because
the midnight closing time, space restrictions, touching
restr1ct10ns, and license requirements make it
commercially impracticable to run a profitable business.
As noted above, all of the restrictions imposed by the
ordinances have been upheld in other cases. Moreover,
numerous courts have rejected the notion that time,
manner, and place restrictions are unconstitutional
because they damage the economic viability of adult
businesses. See Topanga Press, Inc. v. City of Los
Angeles, 989 F.2d 1524, 1531 (9th Cir.1993), as amended
(Apr. 27, 1993) (holding that "it is not relevant whether a
relocation site will result in lost profits, higher overhead
costs, or even prove to be commercially infeasible for an
adult business."); TJS of New York, Inc. v. Town of
Smithtown, 598 F.3d 17, 30 (2d Cir.2010) (describing the
"legal irrelevance of commercial viability concerns").
*790 Furthermore, to the extent the plaintiffs are trying to
use Justice Kennedy's concurrence in Alameda, which
addressed a zoning regulation, to suggest that a regulation
on conduct is unconstitutional if it harms the profitability
of the adult business model, such an argument has been
firmly rejected. For example, in overruling a challenge to
an Arizona ordinance that required sexually oriented
businesses to close between the hours of 1.00 a.m. and
8:00 a.m. on Monday through Saturday and between the
hours of I :00 a.m. and 12:00 noon on Sunday, the Ninth
Circuit held, "to the extent Justice Kennedy's concurrence
worked any change in the traditional Renton framework,
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we are satisfied that his proportionality analysis does not
apply to the particular type of regulation that we deal with
here." Ctr. For Fair Pub. Policy v. Maricopa Cnty.,
Arizona, 336 F.3d 1153, 1163- 64 (9th Cir.2003). The
court went on to observe that "[w]hile the
constitutionality of hours of operation restrictions on
sexually-oriented businesses is an issue of first impression
in this circuit, six other circuits have had occasion to
consider similar restrictions, and all have found such
restrictions to be constitutional under the "secondary
effects" test first enunciated by the Supreme Court in
Renton." Id. at 1159 (citing DiMa Corp. v. Town of
Hallie, 185 F.3d 823 (7th Cir.1999); lady J lingerie,
Inc. v. City of Jacksonville, 176 F.3d 1358 (11th
Cir.1999); Richland Bookmart Inc. v. Nichols, 137 F.3d
435 (6th Cir.1998); Nat'/ Amusements Inc. v. Town of
Dedham, 43 F.3d 731 (1st Cir.1995); Mitchell v. Comm 'n
on Adult Enter. Est. of the State of Delaware, IO F.3d 123
(3d Cir.1993); Star Satellite, Inc. v. City of Biloxi~ 779
F.2d 1074 (5th Cir.1986)). For the reasons stated above,
the Court rejects the plaintiffs' arguments that the zoning
ordinance fails to leave open alternative avenues of
communication and that Chapter 12.5 is unconstitutional
because it makes the plaintiffs' business model
unprofitable.

Equal Protection
Having determined that the ordinances survive
intermediate scrutiny and do not violate the First
Amendment, the Court is confident that the plaintiffs'
equal protection claim (which would be evaluated under a
rational basis standard) must fail as well. See Renton, 475
U.S. at 55, I 06 S.Ct. 925 ("As should be apparent from
our preceding discussion, respondents can fare no better
under the Equal Protection Clause than under the First
Amendment itself."). The plaintiffs do not appear to have
contested this argument in their briefing or at the hearing.

Overbreadth and Vagueness Claims
As an initial matter, the Court notes that the plaintiffs
overbreadth and vagueness claims are predominantly or
exclusively directed at Former 526, which has been
repealed. The potential significance of these arguments
lies in the plaintiffs attempt to qualify as a prior existing
use. The plaintiffs argue that Former 526 was
unconstitutional and thus void, and, therefore, the
plaintiffs were legally operating as a restaurant and bar
since there was no requirement that adult businesses be
classified separately.

Overbreadth Claims
122 1 123 1 1241 1251 A plaintiff challenging a law on its face
bears a "heavy burden," North Carolina Right to life, Inc.
v. Leake, 525 F.3d 274 (4th Cir.2008), because facial
invalidation is "strong medicine to be applied sparingly
and only as a last resort." United Seniors Ass 'n v. Social
Sec. Admin., 423 F.3d 397, 406 (4th Cir.2005) (quotation
marks omitted). This is especially true where the
ordinance in question regulates conduct as well as speech.
See Legend Night Club v. lvfiller, 637 f.3d 291, 297 (4th
Cir.2011) ( "[W]here conduct and not *791 merely speech
is involved, ... the over-breadth of a statute must not only
be real, but substantial as well, judged in relation to the
statute's plainly legitimate sweep.") (quoting Broadrick v.
Oklahoma, 413 U.S. 601, 615, 93 S.Ct. 2908, 37 L.Ed.2d
830 (1973)). "[T]he mere fact that one can conceive some
impermissible applications of a statute is not sufficient to
render it susceptible to an overbreadth challenge."
Members of the City Council v. Taxpayers for Vincent,
466 U.S. 789, 800, 104 S.Ct. 2118, ·go L.Ed.2d 772
(1984). Rather, "[t]here must be a realistic danger that the
statute itself will significantly compromise recognized
First Amendment protections of parties not before the
Court for it to be facially challenged on overbreadth
grounds." Id. at 801, 104 S.Ct. 2118. Moreover, where a
law is "readily susceptible to a narrowing construction
that would make it constitutional, it will be upheld."
Virginia v. American Booksellers Ass'n, 484 U.S. 383,
397, 108 S.Ct. 636, 98 L. F.d.2d 782 (1988) (quotation
marks and citations omitted).

The plaintiffs argue that portions of Former 526. l were
overbroad because the definition of an "adult
entertainment establishment" encompasses a wide range
of conduct that is clearly protected by the first
Amendment. Indeed, the plaintiffs argue that the
application of the definition would have the following
implications:
if any restaurant, theater, comedy
club
or
other
mainstream
establishment
presented
a
performance, no matter how
artistic, with a fleeting incident of
nudity, that establishment fell
within the scope of an adult
entertainment use and was required
to meet the zoning code's
separation restrictions in order to
present that entertainment lawfully.
(ECF No. 101-1 at 13.)
Q. So getting back, then, to my example, if someone on
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stage erotically touches her buttocks, then that would
constitute a specified sexual activity during the course
of a dance performance, correct?
A. If it was an erotic touching, yes.
Id. (quoting Mincey Dep. at 93-95.)

The Court is not convinced that a fair reading of Former
526 would actually compel these conclusions. As noted
above, it is not enough that the challenged regulation
could be interpreted and applied in ways that would be
impermissible; there has to be a "realistic danger" that
First Amendment rights will be infringed. See Taxpayers
for Vincent, 466 U.S. at 800, 104 S.Ct. 2118; Virginia v.
Hicks, 539 U.S. 113, 122, 123 S.Ct. 2191, 156 L.Ed.2d
148 (2003) (noting that an "overbreadth claimant bears
the burden of demonstrating, from the text of the law and
from actual fact, that substantial overbreadth exists.")
(quotation marks and citation omitted).
The Court agrees with Judge Lewis's initial assessment
that the plaintiffs are stretching Former 526 beyond its
scope in an attempt to prove that it is invalid.
Although Plaintiffs make a broad
facial attack on the zoning
ordinance, the regulation at issue is
far narrower than a regulation
applicable to the general public-it
concerns the location of "adult
entertainment establishments" in
Horry County that regularly depict
specified sexual activities or
specified
anatomical
areas.
Plaintiffs have not shown that the
potentially overbroad applications
are substantial-performances and
conduct occurring outside of an
adult cabaret as it is defined are
unaffected by the Ordinance, and
those occurring in such an adult
entertainment
establishment
containing the sexual emphasis that
defines an "adult cabaret" would be
within the Ordinance's legitimate
sweep.
MJJG Rest., LLC v. Horry Cnty., S. C., 11 F.Supp.3d 541
(D.S.C.2014). Thus, the *792 Court concludes that
Former 526. l is not unconstitutionally overbroad.
26

Additionally, the Court finds that the plaintiffs lack
standing to challenge the portion of Former 526 that they
claim is unconstitutionally broad (the definition of an
1 1
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"adult entertainment establishment" in Former 526. l ).
This is because the plaintiffs were not classified as merely
an adult entertainment establishment or regulated
pursuant to the provision discussed above. See Covenant
MediaofSC, LLCv. CityofN. Charleston, 493 F.3d421,
429-30 (4th Cir.2007) ("Although there is broad 'latitude
given facial challenges in the First Amendment context,'
a plaintiff must establish that he has standing to challenge
each provision of an ordinance by showing that he was
injured by application of those provisions."). Thus the
Court concludes that the plaintiffs lack standing to
challenge Former 526.1.
As the discussion above makes clear, the plaintiffs focus
their overbreadth challenge on Former 526. l and its
catch-all provision applicable to "any other establishment
which contains activities characterized by the
performance, depiction or description of 'specified sexual
activities' or 'specified anatomical areas.'" (ECF No. 873
at 1.) However, it does- not appear that this provision was
applied to the plaintiffs. The Gold Club I was explicitly
advised in the cease and desist letters that it was
considered "an adult cabaret," which is defined in Former
526.3 as follows
An establishment whose principal
business purpose is the offering to
customers of live entertainment
which is intended to provide sexual
stimulation or sexual gratification
to such customers, and which is
distinguished by or characterized
by an emphasis on matter
depicting, describing or relating to
"specified sexual activities" or
"specified
anatomical
areas."
Establishments that do not provide
adult entertainment more than
twelve (12) times per calendar year
shall not be defined as an adult
cabaret.
Id. at 5. While an "adult cabaret" is a sub-category of an
"adult entertainment establishment" under Former 526, it
is defined much more narrowly than the general category,
and does not require application of Former 526.1. The
Court finds that Former 526.3 is not overly broad, and the
Gold Club I clearly falls within its definition. See, e.g.,
Richland Bookmart, Inc. v. Knox County, 555 F.3d 512,
528-31 (6th Cir.2009) (rejecting overbreadth and narrow
tailoring challenges to "adult cabaret" definition limited
to establishments that regularly feature semi-nude
entertainment).

© 2017 Thomson Reuters No claim to original U.S Government Works

19

MJJG Restaurant LLC v. Horry County, 102 F.Supp.3d 770 (2015)

r271 The Court also concludes that the plaintiffs involved in
the proposed development of the Gold Club II (MJJG and
Restaurant Row) lack standing to challenge Former 526.3.
As the defendants explain:

To have standing to challenge the
"adult cabaret" definition in the
former Section 526.3 as overbroad
on its face, Gold Club 2 must admit
that it falls within the definition.
However, that definition is clearly
limited to establishments regularly
offering
erotic
entertainment
through
live
performances
characterized by nudity and sexual
activity, i.e., sexually oriented
entertainment. Under American
Mini Theatres and Mom N Pops,
such. an establishment lacks
standing
to
challenge
the
definition-which plainly applies
to
it-as
unconstitutionally
overbroad based on how it might be
applied to third parties not before
the Court.
The Court agrees with the defendants' analysis and rejects
the plaintiffs' overbreadth challenges to Former 526. See
Mom N Pops, Inc., 162 f.Jd at 1155 ("In American Mini
Theatres, the Court found that where an ordinance clearly
applied to the plaintiff, the plaintiff lacked standing to
challenge the ordinance based on vagueness *793 or
overbreadth."). Furthermore, as noted, the Court finds that
526.3 is not overly broad. Finally, to whatever extent the
plaintiffs challenge the current ordinances as overbroad,
the claims fail on the merits.

Vague11ess C/ttims
1is11i91 1301 The Court finds that the plaintiffs lack standing

to challenge the ordinances on vagueness grounds for the
reasons stated above. However, even if the plaintiffs did
have standing to bring a vagueness challenge, their
argument fails on the merits. " 'A statute can be
impermissibly vague for either of two independent
reasons. First, if it fails to provide people of ordinary
intelligence a reasonable opportunity to understand what
conduct it prohibits. Second, if it authorizes or even
encourages arbitrary and discriminatory enforcement.' "
U.S. v. Lanning, 723 F.3d 476, 482 (4th Cir.2013)
(quoting Hill v. Colorado, 530 U.S. 703, 732, 120 S.Ct.
2480, 147 L.Ed.2d 597 (2000)). At the same time, "[a]
statute need not spell out every possible factual scenario
WEST LAW

with celestial precision to avoid being struck down on
vagueness grounds." United States v. Whorley, 550 F.3d
326, 334 (4th Cir.2008) (quotation marks and citation
omitted).
The plaintiffs focus their vagueness challenge on the
definition of an "adult cabaret" in former Section 526.
The plaintiffs argue that the phrase, "An establishment
whose principal business purpose is the presentation of
live entertainment which is intended to provide sexual
stimulation or sexual gratification to its customers," is
inapplicable and unconstitutionally vague because the
principal purpose of the Gold Club is the sale of food,
alcohol, and admissions tickets. (ECF No. 100 at 19).
Additionally, the phrase "intended to provide sexual
stimulation or sexual gratification to its customers" is
"incapable of any objective meaning or determination"
because erotic entertainment, like other entertainment, can
be presented for a wide range of reasons and elicit a wide
range ofresponses. (Id.). The Court finds these arguments
to be unpersuasive. Judge Lewis rejected the arguments
describe above, citing numerous cases that had sustained
regulations with similar language:
The Court concludes that the
challenged phrases are sufficiently
specific and precise to provide
people of ordinary intelligence a
reasonable
opportunity
to
understand what conduct is
prohibited. See Wag More Dogs,
ltd. Liability Corp. v. Cozart, 680
F.3d 359, 371 (4th Cir.2012);
Imaginary Images, Inc., 612 F.3d at
750 (rejecting adult entertainment
establishment's
vagueness
challenge as "wishful thinking"
because it was clear what conduct
the mixed beverage policy reached
and what the dancers did because
the terms were matters of every day
speech and of common usage). As
to the first point, the district court
in Mom N Pops rejected a facial
challenge to an adult entertainment
definition employing the "principal
business
purpose"
limiting
language and the same outcome is
warranted here. See Mom N Pops
[v. City of Charlotte], 979 F.Supp.
[372], at 392 [ (W.D.N.C.1997) ]
(acknowledging
several
cases
which
have
upheld
similar
language). Secondly, an ordinar;
person would know the meaning of
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the terms "sexual stimulation or
gratification." These terms have
been found to be commonly
understood-and
therefore
constitutional-in several cases.
See Ward v. County of Orange, 55
F.Supp.2d
1325,
1334
(M.D.Fla.1999)
(rejecting
vagueness challenge to these same
two terms), aff'd in relevant part,
remanded in part, 217 F.3d 1350,
1356 n. 5 (11th Cir.2000); see also
Stansberry v. Holmes, 613 F.2d
1285, 1290 (5th Cir.1980) (noting
that such terms are not vague);
*794 SDJ, Inc. v. City of Houston,
636
F.Supp.
1359,
1367
(S.D.Tex.1986) (same), aff'd, 837
F.2d 1268 (5th Cir.1988). MJJG
Rest., LLC v. Horry Cnty., S. C., 11
F.Supp.3d 541 (D.S.C.2014)
MJJG Rest., LLC, 11 F.Supp.3d 541.

The plaintiffs seek to distinguish the cases cited by Judge
Lewis (Ward, Stansberry, and SDJ, Inc.) on the grounds
that the regulation at issue in Ward defined the terms
"sexual stimulation" and "sexual gratification" and that
the terms were not at issue in Stansberry, and SDJ, Inc.
The Court agrees that the code provision at issue in Ward
defined the terms "sexual stimulation" and "sexual
gratification" and is thus distinguishable. On the other
hand, the definitions in the regulation at issue in Ward are
in keeping with the ordinary understanding of the terms,
"sexual stimulation" and "sexual gratification," Ward, 55
F.Supp.2d at 1330. Moreover, the Court disagrees with
the plaintiffs that the terms were not at issue in
Stansberry. While the terms " "sexual stimulation" and
sexual gratification," were not the terms that the plaintiff
had challenged as vague, they were used to define a
category ("sexually oriented commercial enterprise") that
the plaintiff had challenged as vague, and they were found
to be sufficiently clear to support a finding that the
category was not unconstitutionally vague. Likewise, in
this case, the terms "sexual stimulation" and "sexual
gratification" are used to give meaning to a category
(adult cabaret), and the Court finds that they are not
unconstitutionally vague. Furthermore, the holding in
SDJ, Inc. implies that the phrase "intended to provide
sexual stimulation or sexual gratification" has a
sufficiently clear meaning to encompass strip clubs. SDJ,
Inc. v. City of Houston, 636 F.Supp. 1359, 1373
(S.D. Tex.1986) ("Plaintiffs contention that their topless
dancing bars do not provide a service which is intended to
provide sexual stimulation or sexual gratification to its
WESTL.AW

customers is untenable.").
Additionally, the Court rejects the claim that the term
"primary business purpose" is vague or inapplicable
because the plaintiffs claim that the primary business
purpose of the Gold Clubs is or would be the sale of food,
alcohol, and admissions tickets. Those may be the
channels through which the business makes money, but
that is not what it holds itself out as doing. Its mission,
goal, and purpose, as conveyed to its customers and the
rest of the world, is to be "the gold standard in adult
entertainment." While the Court will admit that the
language of Former 526 is not a model of clarity and
precision, it is sufficiently specific to provide a person of
ordinary intelligence a reasonable opportunity to
understand what is prohibited, or perhaps more
accurately, what type of businesses may or may not
operate on a given parcel.
The plaintiffs also claim that the term ·"adult
entertainment" is vague in the former "adult cabaret"
definition, which states that "[e]stablishments that do not
provide adult entertainment more than twelve (12) times
per calendar year shall not be defined as an adult cabaret."
(ECF No. 87-3 at 6.) The Court concludes that, "adult
entertainment" refers to the "live entertainment"
referenced in the immediately preceding sentence that "is
intended to provide sexual stimulation or sexual
gratification to such customers, and which 1s
distinguished by or characterized by an emphasis on
matter depicting, describing or relating to "specified
sexual activities" or "specified anatomical areas." Id.
Read in context, the term is not unconstitutionally vague.
For all of these reasons, the defendants are entitled to
summary judgment on the plaintiffs' vagueness claims.

Chapter 12.5 (the Licensing Ordinance) is Not a Prior
Restraint
31 32
1 1 1 1 A licensing ordinance such as the one at issue in
this case is constitutional provided that three procedural
protections *795 are in place: "(I) any prior restraint in
advance of a final judicial determination on the merits
must be no longer than that necessary to preserve the
status quo pending judicial resolution; (2) a prompt
judicial determination must be available; and (3) the
would-be censor must bear both the burden of going to
court and the burden of proof in court." FW/PBS, Inc. v.
City of Dallas, 493 U.S. 215, 239, I IO S.Ct. 596, 107
L.Ed.2d 603 ( 1990) holding modified by City of Littleton,
Colo. v. Z.J Gifts D-4, L.L.C., 541 U.S. 774, 124 S.Ct.
2219, 159 L.Ed.2d 84 (2004) (holding that "prompt
judicial review" encompasses a "a prompt judicial
decision").
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As Judge Lewis did, this Court finds that "the licensing
ordinance 29-13 does not operate as an unconstitutional
prior restraint. Ordinance 29-13 sets forth objective
criteria and standards relevant to the issuance of licenses,
including a 30--day time period for issuance following the
filing of a completed application (Section 12.5-144) and
provides for prompt judicial review of an intent to deny,
suspend, or revoke a license (Section 12.5-150)." MJJG
Rest., LLC, 11 F.Supp.3d 541. Additionally, lawfully
operating, preexisting businesses falling within the new
definition of adult entertainment establishments are to be
entitled to temporary licenses, thereby preserving legal
operations and maintaining the status quo. (ECF No. 48-2
at 13 & 21 ). The status quo is also preserved during the
appeals process (ECF No. 48-2 at 17). For these reasons,
the Court concludes that Chapter 12.5 does not operate as
an unconstitutional prior restraint.

made; (2) the warrantless inspection is necessary to
further the regulatory scheme; and (3) the 'statute's
inspection program, in terms of the certainty and
regularity of its application, provides a constitutionally
adequate substitute for a warrant.' " Allno Enterprises,
Inc. v. Baltimore Cnty., MD, 10 Fed.Appx. 197, 204 (4th
Cir.2001) (quoting New York v. Burger, 482 U.S. 691,
703, 107 S.Ct. 2636, 96 L.Ed.2d 601 (1987)). The Court
agrees with the defendants that the County's
administrative *796 inspection provision (Ex. 4 at §
12.5146) does not implicate the Fourth Amendment or
authorize any unreasonable search or seizure. Rather, the
police are allowed to enter the businesses only while it is
already open to the public and can only enter the portions
of the premises that are open to the public. See Andy's
Rest. & Lounge v. City of Gary, 466 F.3d 550, 557 (7th
Cir.2006) (holding that a similar inspection provision did
not implicate privacy interests protected by the Fourth
Amendment).

Gold Club I is Not a Prior lawful, Nonconforming Use
33

34

1 1 1 1 "The burden of proving a nonconforming use is on

the party claiming a prior nonconforming use." Lake
Frances Properties v. City of Charleston, 349 S.C. 118,
561 S.E.2d 627, 630 (2002). The Gold Club I has not
established that it is entitled to operate an adult cabaret at
the Jason Boulevard Property because it never possessed a
right to operate such a business in the first place. That it
operated such an establishment in violation of the
ordinance in place at the time does not establish that it has
a right to continue to operate such an establishment. Gold
Club I has only ever sought, or obtained, a business
license to operate as a (non-adult) restaurant/nightclub. It
has repeatedly maintained that it was not operating an
adult cabaret, and the zoning documents pertaining to that
property prohibit the operation of an adult entertainment
establishment on the premises. (Ex. 15 at 21-23.). Thus,
Gold Club 1 cannot claim detrimental reliance on the
former zoning regulation or on permits obtained
thereunder. While RT Entertainment argues that Former
526 was unconstitutional and therefore it was void, the
Court has not invalidated Former 526 on the basis urged
by the plaintiffs. For the same reason, MJJG and
Restaurant Row have no valid basis to claim that the Gold
Club II should be allowed to operate on the Kings
Highway Property.

Zoning Appeal i.'I Subject to Di.'lmi'l.'lal
The Court concludes that Gold Club H's appeal of the
March 2013 ZBA decision should be dismissed. 28
U.S.C. § 1367(c) provides that

"district courts may decline to exercise supplemental
jurisdiction over a claim under subsection (a) if-

(3) the district court has dismissed all claims over
which it has original jurisdiction

Id. The Court has dismissed all of the plaintiffs federal
claims and declines to exercise supplemental jurisdiction
over the zoning appeal.

CONCLUSION

For the reasons set forth above, the defendants' motion
for summary judgment (ECF No 87) is granted and the
plaintiffs' motion for summary judgment (ECF No. 10 l)
is denied.

IT IS SO ORDERED.
Fourth Amendment Claim Fails
36

!35 1 1 1 "A broad administrative search of a business will
not violate the Fourth Amendment when: (1) there is a

All Citations

substantial government interest that informs the
regulatory scheme pursuant to which the inspection is

102 F.Supp.3d 770
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Footnotes
These submissions include the defendants' motion for summary judgment with additional attachments (ECF Nos.
87-91), the plaintiffs' opposition to the motion for summary judgment (ECF No. 100), the defendants' reply in support
of their motion for summary judgment (ECF No. 113), the plaintiffs' motion for summary judgment (ECF No. 101), the
defendants' response in opposition to the plaintiffs' motion for summary judgment (ECF No. 114), and the plaintiffs
reply in support of their motion for summary judgment (ECF No. 120). For ease of reference, these documents and the
numerous exhibits attached thereto are cited by their ECF number.
2

Judge Lewis held a hearing on the plaintiffs motion for a preliminary injunction on January 9, 2014, and the plaintiffs
cite the record from those proceedings in support of their summary judgment submissions. The abbreviation "Ex."
refers to the exhibits admitted into evidence at the preliminary injunction hearing held on January 9, 2014. The
abbreviation "Tr." refers to the transcript page from that hearing.

3

The operation of Thee Dollhouse was also the subject of substantial litigation. See Rest. Row Associates v. Horry
Cnty., 335 S.C. 209, 516 S.E.2d 442 (1999); Rest. Row Associates v. Horry Cnty., 327 S.C. 383 489 S.E.2d 641
(1997) affd as modified, 335 S.C. 209, 516 S.E.2d 442 (1999).

4

The

5

The term "specified anatomical areas" was defined as:
(a) Less than completely and opaquely covered human genitals, pubic region, buttocks, anus, or female breasts
below a point immediately above the top of the areolae; or
(b) Human male genitals in a discernibly turgid state even if completely and opaquely covered.
Id.

6

The terms "semi-nude" and "semi-nudity" were defined in Current 526 as follows:
"Semi-nude or semi-nudity" means the showing of the female breast below a horizontal line across the top of the
areola and extending across the width of the breast at that point, or the showing of the male or female buttocks.
This definition shall include the lower portion of the human female breast, but shall not include any portion of the
cleavage of the human female breasts exhibited by a bikini, dress, blouse, shirt, leotard, or similar wearing apparel
provided the areola is not exposed in whole or in part.
(ECF No. 91-2 at 7.)

7

The term "nudity" was defined in Current 526 as follows:
"Nudity" means the showing of the human male or female genitals, pubic area, vulva, or anus with less than a fully
opaque covering, or the showing of the female breast with less than a fully opaque covering of any part of the
nipple and areola.
Id.

8

As in Chapter 526, the term "specified sexual activity" is defined for the purposes of Chapter 12.5 as:
(a) Intercourse, oral copulation, masturbation or sodomy; or
(b) Excretory functions as a part of or in connection with any of the activities described in (a) above.
(ECF 48-2 at 10.)

9

The term operator is defined broadly as, "any person on the premises of an adult entertainment establishment who
manages, supervises, or controls the business or a portion thereof. A person may be found to be an operator
regardless of whether such person is an owner, part owner, or licensee of the business." (ECF No. 48-2 at 8.)

10

According to the plaintiffs, County officials, including members of the Horry County Police Department, walked through
and inspected the Gold Club several times each year, and until shortly before this lawsuit was filed, each of those

~erm

"specified sexual activity" was defined as:
(a) Human genitals in a state of sexual stimulation or arousal;
(b) Acts of human masturbation, sexual intercourse or sodomy;
(c) Fondling or other erotic touchings of human genitals, pubic regions, buttocks or female breasts;
(d) Flagellation or torture in the context of a sexual relationship;
(e) Masochism, erotic or sexually oriented torture, beating or the infliction of pain; or
(f) Erotic touching, fondling or other such contact with an animal by a human being.
(ECF No. 87-3 at 6.)

WESTLAW
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inspections and visits was without incident or any claim made by Horry County that the Gold Club I was not in
compliance with the law. (Tr. at 35-37.)
11

The plaintiffs argue that the term "adult cabaret" is unconstitutional overbroad or void for vagueness, but, as discussed
below, the Court finds these arguments unpersuasive.

End of Document
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297Ga. 513
Supreme Court of Georgia.
OASIS GOODTIME EMPORIUM I, INC. et al.

West Headnotes (18)

fl]

v.
CITY 0 F DORAVILLE et al.

No. S1sA0146.

Strip club lacked standing to challenge validity
of notice to city of bill in state legislature to
amend city charter to redefine its boundaries to
encompass the land on which the club operated;
law requiring notice to city was clearly designed
to protect the interests of the public that could
have been affected by the amendment of a local
law, by requiring notice to the local public of the
introduction of such a bill. West's Ga.Const.
Art. 3, § 5, Par. 9; West's Ga.Code Ann. §
28-1-14.

I

June 15, 2015.

I

Reconsideration Denied July 13, 2015.

Synopsis
Background: Strip club brought action against city, its
mayor, city council, and city clerk, .challenging city's
sexually oriented businesses ordinances. The Superior
Court, Dekalb County, Asha F. Jackson, J., entered
judgment on the pleadings in favor of city. Strip club
appealed.

Holdings: The Supreme Court, Nahmias, J., held that:

Statutes
<V->Enactment of special laws; notice and
publication requirements

Cases that cite this headnote

121

Action
~Persons

fll club lacked standing to challenge validity of notice to

city of bill to amend city charter;

entitled to sue

A party only has standing to assert a procedural
right so long as the procedures in question are
designed to protect some threatened concrete
interest of his that is the ultimate basis of his
standing.

rzi ordinances were content-neutral, and, thus, subject to
intermediate judicial scrutiny;
3

ordinances furthered the important government interest
of preventing negative secondary effects of such
businesses;
fl

Cases that cite this headnote

4

f l ordinances passed intermediate judicial scrutiny;
5

provision of ordinances prohibiting full nudity struck a
constitutionally permissible fit between reducing
undesirable secondary effects and protecting free speech;
and
fl

6
[ J

strip club lacked standing to challenge provision that
prohibited the sale of alcohol in establishments that
featured nudity.

(31

Constitutional Law
Expression

~Sexual

Erotic dancing is a form of expression protected
by the free speech provisions of both the United
States and Georgia Constitutions. U.S.C.A.
Const.Amend. l; West's Ga.Const. Art. 1, § 1,
Par. 5.

Affirmed.
Cases that cite this headnote

WESTLAW

© 2017 Thomson Reuters . No claim to original U.S. Government Works.

1

Oasis Goodtime Emporium I, Inc. v. City of Doraville, 297 Ga. 513 (2015)
773 S.E.2d 728

[41

because of disagreement with the message it
conveys; the government's purpose is the
U.S.C.A.
controlling
consideration.
Const.Amend. I; West's Ga.Const. Art. 1, § 1,
Par. 5.

Constitutional Law
~Absolute nature of right
Constitutional Law
~Exercise of police power; relationship to
governmental interest or public welfare
Free speech protection only goes so far;
protected expression may sometimes be
restricted in limited ways when justified by
sufficient
government
interests,
without
violating
the
Constitution.
U.S.C.A.
Const.Amend. l; West's Ga.Const. Art. 1, § 1,
Par. 5.

Cases that cite this headnote

[7]

A regulation that serves purposes unrelated to
the content of expression is deemed neutral,
even if it has an incidental effect on some
speakers or messages, but not others. U.S.C.A.
Const.Amend. l; West's Ga.Const. Art. l, § 1,
Par. 5.

Cases that cite this headnote

IS]

Constitutional Law
Regulations or Restrictions

~Content-Neutral

Constitutional Law
neutrality
Constitutional Law
~Secondary effects
~Content

City's sexually oriented businesses ordinances
were content-neutral, and, thus, subject to
intermediate judicial scrutiny, even if strip club
was the only business affected; ordinance's
preamble recited findings that sexually oriented
businesses were frequently used for unlawful
sexual activities, and stated that city intended to
regulate sexually oriented businesses through a
narrowly-tailored ordinance, and legislative
record included a bevy of studies, reports, and
cases illuminating the dark underbelly of
sexually oriented businesses and examining their
negative
secondary
effects.
U.S.C.A.
Const.Amend. l; West's Ga.Const. Art. 1, § 1,
Par. 5.

Cases that cite this headnote

[8]

An ordinance designed to combat the
undesirable secondary effects of sexually
explicit businesses is content-neutral, for free
speech purposes. U.S.C.A. Const.Amend. I;
West's Ga.Const. Art. 1, § 1, Par. 5.
Cases that cite this headnote

[9]

Cases that cite this headnote

161

Constitutional Law
Governmental disagreement with message
conveyed
The principal inquiry in determining whether a
iegisiative act is content-neutral is whether the
government has adopted a regulation of speech

WEST LAW

Constitutional Law
effects

~Secondary

Constitutional Law
effects

~Secondary

Before enacting an ordinance to combat
undesirable secondary effects of sexually
explicit businesses, for free speech purposes, a
legislative body is required to consider specific
evidence of the undesirable secondary effects
that it reasonably believes relevant to the
problems it seeks to address by passing the
ordinance. U.S.C.A. Const.Amend. !; West's
Ga.Const. Art. 1, § 1, Par. 5.
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holds that the regulation is constitutionally
permissible if: (1) it furthers an important
governmental interest; (2) it is unrelated to the
suppression of speech; and (3) its incidental
restriction of speech is no greater than essential
to further the important governmental interest.
U.S.C.A. Const.Amend. l; West's Ga.Const.
Art. 1, § 1, Par. 5.

Cases that cite this headnote

[10]

Constitutional Law
positively, or unmistakably
unconstitutional
Statutes
~Motives, Opinions, and Statements of
Legislators
~Clearly,

Only the clearest proof could suffice to establish
the unconstitutionality of a statute on the ground
that a punitive purpose in fact lay behind the
statute; even statements by individual officials
may not prove a government's purpose because
what motivates one legislator to make a
comment about a law is not necessarily what
motivates fellow legislators to enact the law.

Cases that cite this headnote

[13]

Provision of city's sexually oriented businesses
ordinances prohibiting such businesses from
serving alcohol passed intermediate judicial
scrutiny; provision furthered the important
governmental interest in preventing negative
secondary effects of such businesses such as
unlawful sexual activities, was not related to
suppression of expression, and the incidental
effect it had on the free expression of strip club
and its employees was minimal, as employees
were free to express themselves as they wished
through dance or otherwise.
U .S.C.A.
Const.Amend. 1; West's Ga.Const. Art. 1, § 1,
Par. 5.

Cases that cite this headnote

[Ill

Constitutional Law
effects
Public Amusement and Entertainment
~Sexually Oriented Entertainment
~Secondary

City's sexually oriented businesses ordinances
furthered the important government interest of
preventing negative secondary effects of
sexually oriented businesses such as unlawful
sexual activities, as required for the ordinances
to pass intermediate judicial scrutiny. U.S.C.A.
Const.Amend. 1; West's Ga.Const. Art. 1, § 1,
Par. 5.

Cases that cite this headnote

[14]

Cases that cite this headnote

[12[

Constitutional Law
Narrow tailoring requirement; relationship to
governmental interest
Content-neutral regulations that have an
incidental effect on protected speech are
reviewed under the three-part test established in
Paramount Pictures Corp. v. Busbee, which

WEST LAW

Constitutional Law
against intoxicating liquors in
adult establishments
Intoxicating Liquors
~Licensing and regulation
~Prohibition

Constitutional Law
effects
Public Amusement and Entertainment
~Dancing and other performances
~Secondary

Provision of city's sexually oriented businesses
ordinances prohibiting full nudity in sexually
oriented businesses struck a constitutionally
permissible fit between the objective of reducing
undesirable secondary effects of such businesses
such as unlawful sexual activities, and the need
to protect free speech; provision furthered the
important governmental interest in preventing
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negative secondary effects, and ordinance
permitted semi-nudity, which meant that
females had to at least cover their areolae and
wear at least a G-string, which was a minimal
restriction in furtherance of the asserted
government interests, and the restriction left
ample capacity to convey the dancer's erotic
message. U.S.C.A. Const.Amend. 1; West's
Ga.Const. Art. 1, § l, Par. 5.

capital to building their businesses which need
licenses to operate.
Cases that cite this headnote

1181

Zoning and Planning
of regulations

~Validity

Cases that cite this headnote
Strip club was not injured by city's zoning code
and did not have standing to challenge it, where
there was no evidence that city attempted to
apply its zoning code to affect club.
(151

Intoxicating Liquors
Judicial review and enforcement
Strip club lacked standing to challenge provision
of city's alcohol code that prohibited the sale of
alcohol in establishments that featured nudity,
where club did not have a city alcohol license,
and the city's denial of its license could not have
been based on provision, as the city's letter
denying club's request for an alcohol license
never mentioned the provision.
Cases that cite this headnote

1 Cases that cite this headnote

Attorneys and Law Firms
**731 Alan I. Begner, Cory Goldsmith Regner, Begner &
Segner, P.C., Atlanta, George Brian Spears, Atlanta,
Linda I. Dunlavy, Decatur, for appellants.
Bryan A. Dykes, Scott Dean Bergthold, Chattanooga, for
appellees.
Opinion

J161

Constitutional Law
permits, franchises, and other
privileges

~Licenses,

While vested rights may, under certain
circumstances, preclude retroactive application
of a zoning ordinance, the same is not applicable
to licenses to conduct a business.
Cases that cite this headnote

1171

Licenses
~Proceedings

to procure license or certificate

Those who hold licenses that expire annually act
at their peril and assume the risk that their
licenses might not be renewed, notwithstanding
that they have committed their lives and their
WESTLAW

NAHMIAS, Justice.
*513 Oasis Goodtime Emporium I, Inc., d/b/a Oasis,
which describes itself as a "restaurant featuring nude
dance entertainment and alcohol service," appeals to this
Court to preserve those two pillars of its business-nudity
and alcohol. Oasis asserts that when its employees dance
nude and serve alcohol, they are clothed with
constitutional free speech protection, which the City of
Doraville's Code of Ordinances attempts to strip away.
Oasis contends that it should not be subject to the
Doraville Code at all because the legislation making its
land a part of Doraville is void due to an alleged statutory
notice defect, and that various portions of the Code are
unconstitutional. We conclude, however, that Oasis is
properly subject to Doraville's Code and that the City's
regulations do not violate the club's constitutional rights,
and we therefore affirm the trial court's order granting
Doraville judgment on the pleadings.

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

4

Oasis Goodtime Emporium I, Inc. v. City of Doraville, 297 Ga. 513 (2015)
773 S.E.2d 728

1. Oasis has operated in DeKalb County since about 1990.
Beginning in 2001, Oasis operated under a settlement
agreement that resolved litigation between DeKalb
County and Oasis and several other adult entertainment
businesses. The agreement granted *514 Oasis and the
other businesses "adult nonconforming status," meaning
that they were "permitted to sell alcoholic beverages
(subject to all other laws and regulation of alcohol) and to
provide adult entertainment in the form of nude dancing
or live nude performances."'
The City of Doraville is in DeKalb County. On March 29,
2012, the General Assembly passed Senate Bill (SB) 532,
which amended the City's charter by redefining
Doraville's boundaries, effective December 31, 2012; the
new city limits encompass Oasis's location. On October
1, 2012, Doraville enacted Ordinance No. 2012-18,
which established a sexually oriented business (SOB)
code, located at § 6--400 et seq. of the Doraville Code of
Ordinances.' The SOB code defines a "sexually oriented
business" to include an "adult cabaret," which in tum is
defined as "a nightclub, bar, juice bar, restaurant, bottle
club, or similar commercial establishment that regularly
features live conduct characterized by semi-nudity. No
establishment shall avoid classification as an adult cabaret
by offering or featuring nudity." Code § 6-401. Under
this definition, Oasis is a sexually oriented business.'
Employees of sexually oriented businesses are prohibited
from appearing fully nude, but semi-nudity is permitted.
See Code § 6-416(a)." Sexually oriented businesses
**732 are also prohibited from selling alcohol. See Code
§ 6-416(d) ("No person shall possess, use, or consume
alcoholic beverages on the premises of a sexually oriented
business.").
*515 In December 2012, Oasis applied to Doraville for a
2014 alcohol license, and Oasis and its owners
(collectively, "Oasis") also filed a complaint against
Doraville, its Mayor, the members of the City Council,
and the City Clerk (collectively, "Doraville"), challenging
provisions of the City's SOB, alcohol, and zoning codes. 5
On January 14, 2013, Doraville denied Oasis's
application for an alcohol license. Oasis later amended its
complaint in this case twice, and Doraville filed answers
to both amended complaints. Doraville also moved for
judgment on the pleadings, and the trial court granted that
motion on April 18, 2014. 6 Oasis now appeals to this
Court, invoking our jurisdiction over constitutional
questions. See Ga. Const. of 1983, Art. VI, Sec. VI, Par.
II(l ).
111 2. Seeking to avoid the Doraville Code entirely, Oasis

argues that SB 532, which amended the City of
Doraville's charter by redefining the City's boundaries to
WESTLAW

encompass the land on which Oasis operates, is invalid
because the notice requirement of OCGA § 28-l-14(b)
was not satisfied. We conclude that Oasis lacks legal
standing to pursue this claim.
OCGA § 28-1-14 implements the provision of the 1983
Georgia Constitution stating that "[t]he General Assembly
shall provide by law for the advertisement of notice of
intention to introduce local bills." Art. III, Sec. V, Par. IX.
With regard to a local bill amending a municipal charter,
the statute requires that notice must be given in two
different ways before the bill becomes law. Subsection (a)
of OCGA § 28-1-14, which applies to all local bills,
requires that notice of the intention to introduce such a
bill be advertised in the local newspaper for legal notices
one time no later than the week before the bill is
introduced. Subsection (b) imposes an additional
requirement when the local bill would amend "the charter
of a municipality or the *516 enabling Act of the
governing authority of a county or a consolidated
government." For these bills,
a copy of the notice of the intention
to introduce local legislation
required by subsection (a) of this
Code section [must be] mailed,
or
transmitted by facsimile,
otherwise
provided
to
the
governing authority of any county,
municipality,
or
consolidated
government referred to in the bill
during the calendar week in which
such notice is published as
provided in subsection (a) of this
Code section or during the seven
days immediately following the
date of publication of such notice.
OCGA § 28-l-14(b).'
**733 SB 532 amended Doraville's incorporating act to
revise the corporate limits, so the bill was subject to both
notice requirements. It is undisputed that the requirement
in OCGA § 28-l-14(a) was satisfied. On Thursday,
March 8, 2012, The Champion, DeKalb County's *517
newspaper for legal notices, published the following:
NOTICE OF INTENTION TO
INTRODUCE
LOCAL
LEGISLATION: Notice is given
that there will be introduced at the
regular 2012 session of the General
Assembly of Georgia a bill to
change the corporate limits of the
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city of Doraville and for other
purposes.
SB 532 was introduced two calendar weeks after that, on
Tuesday, March 20; the bill passed on March 29.
121 Oasis contends that the notice requirement in OCGA §

28-l-14(b) was not satisfied. We need not decide this
question, however, because Oasis lacks standing to
challenge the validity of the notice of SB 532 that was
required to be given to the City of Doraville.' Oasis *518
maintains that because it **734 has been injured by SB
532, which brought it within the domain of Doraville's
Code, it has an interest in ensuring compliance with all of
the procedures required by OCGA § 28-1-14. But a party
only has standing to assert a procedural right "so long as
the procedures in question are designed to protect some
threatened concrete interest of his that is the ultimate
basis of his standing." Lujan v. Defenders of Wildlife, 504
U.S. 555, 573 n. 8, 112 S.Ct. 2130, 119 L.Ed.id 351
(1992). 9
OCGA § 28-l-14(a) is clearly designed to protect the
interests of the public that may be affected by the
amendment of a local law, by requiring notice to the local
public of the introduction of such a bill. Oasis, as a
business in the area that stood to be affected by SB 532,
would have standing to complain had the notice required
by subsection (a) not been given --but that notice was
properly given. OCGA § 28-l-14(b) is clearly designed
to protect a different interest-the interest of a local
government entity in notice of a potential amendment to
its organic law. Subsection (b) does not require that
anything be done with regard to the public, whose interest
in notice is addressed by subsection (a). See, e.g., GE
Capital Mortgage Services, Inc. v. Clack, 271 Ga. 82, 83,
5 I 5 S.E.2d 619 (1999) (holding that a party who was
given notice of a tax sale as statutorily required "may not
attack the sale on the ground of lack of notice to another
party"); Veal v. AAA Partners in Adoption, Inc., 269
Ga.App. 258, 260, 603 S.E.2d 672 (2004) (explaining that
only the "person harmed by the lack of notice to him"
may raise the issue); Ryder Automobile Leasing Co. v.
Tates, I 12 Ga.App. 18, 20, 143 S.E.2d 411 (1965) (" 'As
a general rule, the question of defective notice may be
raised only by the one on whom attempted service was
made, and one defendant is not entitled to urge defects in
the service on a co-defendant.' " (citation omitted)).
Nevertheless, citing cases like Brown v. Clower, 225 Ga.
165, 166, 166 S.E.2d 363 (1969), Oasis argues that the
purpose of the local *519 legislation notice statute is to
protect the interests of the public. See id. at 166, 166
S.E.2d 363 ("[T]he purpose of the advertisement as to
WEST LAW

local legislation ... is to 'protect the people against covert
or surprise legislation.' " (citation omitted)). The cases
Oasis cites, however, were decided at a time when the
only notice required was by newspaper publication. See
Ga. Const. of 1945, Art. III, Sec. VII, Par. XV (requiring
that notice of intention to introduce a local bill be **735
published in the newspaper in the affected area). This
general notice requirement was meant to protect both the
public and the affected local government. See Fleming v.
Danieii, 221 Ga. 43, 45, 142 S.E.2d 804 (i 965)
(explaining that one of the main purposes of the
constitutional notice requirement was "to prevent duties
and obligations being imposed on local governments
without giving those in charge of such governments an
opportunity to oppose their passage."). This continued to
be the law under the 1983 Constitution, with the notice
requirement placed in OCGA § 28-1-14.
In 1996, however, the government notice requirement was
separated from the public notice requirement, w"ith the
addition to the statute of subsection (b ). See Ga. L. 1996,
p. 1198. The title of the 1996 act explained that OCGA §
28-1-14 was being amended "to provide that a notice of
intention to introduce local legislation be provided to the
governing authority of any county, municipality, or
consolidated government affected by such legislation." Id.
And the language of OCGA § 28-l-14(b) makes plain
that the purpose of this additional notice requirement was
not to provide a second way for people in general to learn
about potential local legislation but rather to directly
notify the local government so that it could respond. '0
Thus, only the local government whose interest OCGA §
28-l-14(b) protects-here, the City of Doraville-has
standing to contest compliance with that notice
requirement. Doraville has not complained about a lack of
notice, or indeed about the enactment of SB 532. And
Oasis has no legal entitlement to complain. Consequently,
*520 we need not, and do not, determine whether there
was adequate compliance with OCGA § 28-l-14(b)
when SB 532 was introduced and passed into law.
3

4

l l 1 ! 3. Having established that Oasis is subject to the

Doraville Code of Ordinances, we tum next to the club's
constitutional challenges to the substance of the sexually
oriented business code. Oasis is correct that the SOB code
implicates constitutional freedom of expression. Erotic
dancing-which includes the type of dancing while nude
done by Oasis's employees-is a form of expression
protected by the free speech provisions of both the United
States and Georgia Constitutions. See, e.g., Gravely v.
Bacon, 263 Ga. 203, 205, 429 S.E.2d 663 (1993); Harris
v. Entertainment Systems, 259 Ga. 701, 702, 386 S.E.2d
140 (1989). See also Barnes v. Glen Theatre, Inc., 501
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U.S. 560, 566, 111 S.Ct. 2456, 115 L.Ed.2d 504 (1991)
(plurality opinion) ("[N]ude dancing of the kind sought to
be performed here is expressive conduct within the outer
perimeters of the First Amendment, though we view it as
only marginally so.")." But free speech protection only
**736 goes so far; protected expression may sometimes
be restricted in limited ways when justified by sufficient
government interests, without violating the Constitution.
See State v. Cafe Erotica, 269 Ga. 486, 488--489, 500
S.E.2d 574 (1998); Harris, 259 Ga. at 701-702, 386
S.E.2d 140.
*521 151 161 17 1 1s1 19 ! poi (a) In considering whether the SOB
code restricts free expression in a constitutionally
permissible way, we first determine if the regulation is
content-neutral and thus subject to intermediate, rather
than strict, judicial scrutiny. See Cefe Erotica v. Peach
County, 272 Ga. 47, 49, 526 S.E.2d 56 (2000); State v.
Cafe Erotica, 269 Ga. at 489, 500 S.E.2d 574 (explaining
that regulations targeting the content of protected speech
are subject to strict scrutiny and thus must be " 'necessary
to serve a compelling state interest and ... narrowly drawn
to achieve that end'" (citation omitted)).
[T]he principal inquiry in determining whether a
legislative act is content-neutral is "whether the
government has adopted a regulation of speech because
of disagreement with the message it conveys. The
government's purpose is the controlling consideration.
A regulation that serves purposes umelated to the
content of expression is deemed neutral, even if it has
an incidental effect on some speakers or messages but
not others." An ordinance designed to combat the
undesirable secondary effects of sexually explicit
businesses is content-neutral. Before enacting an
ordinance to combat undesirable secondary effects, a
legislative body is required to consider specific
evidence of the undesirable secondary effects that it
reasonably believes relevant to the problems it seeks to
address by passing the ordinance.
Goldrush II v. City of Marietta, 267 Ga. 683, 690, 482
S.E.2d 347 (1997) (citations omitted). " ' "[O]nly the
clearest proof could suffice to establish the
unconstitutionality of a statute" on the ground that "a
punitive purpose in fact lay behind the statute," ' " and
even statements by individual officials may not prove a
government's purpose because "what motivates one
legislator to make a comment about a law is not
necessarily what motivates fellow legislators to enact the
law." Id. at 691--692, 482 S.E.2d 347 (citations omitted).

Oasis contends that the trial court erred in holding that the
SOB code is content-neutral. The club argues that because
the court granted Doraville judgment on the pleadings, the

court was required to take as true the allegations in
Oasis's amended complaint stating that Doraville's
motive in passing the SOB code was to target Oasis and
that the reason for the regulations offered by
Doraville-targeting the negative secondary effects of
sexually oriented businesses-was pretextual.
The preamble to Ordinance No. 2012-18, which enacted
the SOB code, recites the City Council's findings that
sexually oriented businesses "are frequently used for
unlawful sexual activities, including *522 prostitution and
sexual liaisons of a casual nature"; that "there is
convincing evidence that sexually oriented businesses, as
a category of establishments, have deleterious secondary
effects and are often associated with crime and adverse
effects on surrounding properties"; and that the Council
"desires to minimize and control these adverse effects and
thereby protect the health, safety, and welfare of the
citizenry." The preamble specifies that Doraville's
intention is to regulate sexuffily oriented businesses
"through a narrowly tailored ordinance designed to serve
the substantial **737 government interest in preventing
the negative secondary effects of sexually oriented
businesses."
Ordinance No. 2012-22, which was passed a month later,
amended the SOB code to, among other things, "adopt[ ]
and incorporate[ ] herein [the City Council's] stated
findings and legislative record related to the adverse
secondary effects of sexually oriented businesses,
including the judicial opinions and reports related to such
secondary effects, that were before the City Council with
Ordinance 2012-18." The incorporated legislative record,
which was also part of the record before the trial court,
includes a bevy of studies, reports, and cases illuminating
the dark underbelly of sexually oriented businesses and
examining the negative secondary effects associated with
those businesses. Doraville's stated reliance on these
materials was sufficient evidence that the City's purpose
in enacting the SOB code was to combat undesirable
secondary effects. See Goldrush II. 267 Ga. at 691-692,
482 S.E.2d 347 (concluding that the evidence offered by
the city, including the ordinance's preamble and the
transcript of the city council meeting showing a
discussion of negative secondary effects, established that
the "predominate intent" of the ordinance was to combat
negative secondary effects).
Oasis did not allege in its pleadings any facts to refute
Doraville's stated reliance on these materials in enacting
the SOB code, and it has not alleged any facts to show
that Doraville adopted the ordinance to target a certain
message. Oasis did allege that it is the sole business
affected by the SOB code. Even taking this factual
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allegation as true, however, the trial court was not
required to take as true Oasis's conclusion that because it
is the only business affected at this time, Doraville was
targeting Oasis's expression and Doraville's stated
purpose of addressing negative secondary effects was
pretextual. See Trap, Inc. v. City of Brookhaven, 296 Ga.
85, 87, 764 S.E.2d 398 (2014) ("While a trial court [ruling
on a motion for judgment on the pleadings] is required to
consider a non-moving party's factual allegations to be
true, il is nui n:quired tu accept the iegal conclusions the
non-party suggests that those facts dictate."). Oasis may
be the only business currently affected by the SOB code,
but that does not *523 establish that Doraville was
targeting whatever message Oasis seeks to convey, as
opposed to the risks of negative secondary effects
associated with sexually oriented businesses in general.
See Goldrush IL 267 Ga. at 691-692, 482 S.E.2d 347. We
therefore conclude that the trial court correctly found the
SOB code to be content-neutral. See Trap, 296 Ga. at 87,
764 S.E.2d 398 (holding that a similar sexually oriented
business regulation was content-neutral).
!HJ

2

P l (b) Content-neutral regulations that have an

incidental effect on protected speech are reviewed under
the three-part test established in Paramount Pictures
Corp v. Busbee, 250 Ga. 252, 297 S.E.2d 250 (1982)
Chandeni Sendall
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Intermediate scrutiny test

http://www.westlaw.com/Unk/Document/FullText?
findType=Y&serNum =198215102.S&pubNum=00007
ll&origio.atingDoc=lldb2802a140flle5b4bafa136b
480ad2&refType=RP&originationContext=documen
t&vr=3.0&rs=cbltl.O&transitionType=Documentlte
which
m&contextData=(sc.UserEnteredCitation),
holds that the regulation is constitutionally permissible if
(l) it furthers an important governmental interest; (2) it is
unrelated to the suppression of speech; and (3) its
incidental restriction of speech is no greater than essential
to further the important governmental interest. See id. at
255-256, 297 S.E.2d 250. 12
**738 Oasis first argues that the trial court erred in
deciding at the pleadings stage that the SOB code actually
furthers an important government interest, because the
club must be permitted to present evidence challenging
the studies and other materials on which the Doraville
City Council relied in concluding that sexually oriented
businesses cause negative secondary effects. For this
argument, Oasis relies mainly on City of Los Angeles v.
Alameda Books, Inc., 535 U.S. 425, 122 S.Ct. 1728, 152
WESTLAW

L.Ed.2d 670 (2002), in which the U.S. Supreme Court
said that a municipality cannot "get away with *524
shoddy data or reasoning" in crafting ordinances
regulating sexually oriented businesses:
The municipality's evidence must
fairly support the municipality's
rationale for its ordinance. If
plaintiffs fail to cast direct doubt on
this
rationaie,
either
by
demonstrating
that
the
municipality's evidence does not
support its rationale or by
furnishing evidence that disputes
the municipality's factual findings,
the municipality meets the standard
set forth in Renton [v. Playtime
Theatres, Inc., 475 U.S. 41, 106
S.Ct. 925, 89 L.Ed.2d 29 (1986), to
show that the ordinance is designed
to serve a government interest]. If
plaintiffs succeed in casting doubt
on a municipality's rationale in
either manner, the burden shifts
back to the municipality to
record 'Nith
supplement the
evidence renewing support for a
theory that justifies its ordinance.
Alameda Books, 535 U.S. at 438-439, 122 S.Ct. 1728
(plurality opinion).

Even as amended twice, however, Oasis's complaint
never alleged that the extensive materials on which
Doraville expressly relied do not support the City's
rationale for the SOB code or were inaccurate. Thus,
Oasis failed to cast direct doubt on Doraville's proffered
evidence supporting its interest in regulating sexually
oriented businesses. See Alameda Books, at 442, 122
S.Ct. 1728 (upholding a zoning ordinance restricting
locations of sexually oriented businesses, and explaining
that "our cases require only that municipalities rely upon
evidence that is 'reasonably believed to be relevant' to the
secondary effects that they seek to address" (citation
omitted)); Peek-A-Boo Lounge of Bradenton, Inc. v.
Manatee County, Florida, 630 F.3d 1346, 1355-1360
(11th Cir.2011) (granting summary judgment to the local
government after finding that "the County has met its
initial burden and that Peek-a-Boo has failed to cast
direct doubt" on the studies the county relied on); Club
Southern Burlesque, Inc. v. City of Carrollton, 265 Ga.
528, 531, 457 S.E.2d 816 (1995) (holding that the city's
"unrebutted evidence" that it "reiied on specific studies
which it reasonably believed to be relevant to the
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problems addressed by the ordinance" was sufficient to
prove that the ordinance was designed to further an
important government interest).
Oasis did allege that it has not caused any of the negative
secondary effects Doraville seeks to avoid. But this Court
and the United States Supreme Court have explained that
it is not necessary for a local government to prove that the
negative secondary effects it reasonably fears, based on
evidence of problems experienced elsewhere, have
already been experienced locally. See Cafe Erotica v.
*525 Peach County, 272 Ga. at 49, 526 S.E.2d 56;
Renton, 475 U.S. at 51-52, 106 S.Ct. 925. Put another
way, the Constitution does not require governments to
forestall reasonable regulation until the mess meant to be
avoided is proved to have arrived and now needs to be
cleaned up. Indeed,
it was not incumbent upon the [City] to prove the
efficacy of the studies. To the contrary, the [City] was
only required to prove that it considered "specific
evidence of the pernicious secondary effects of adult
entertainment establishments which it reasonably
believed to be relevant to the problems addressed by
the ordinance."
**739 Parker v. Whitfield County, 265 Ga. 829, 829-830,
463 S.E.2d 116 (1995) (citation and punctuation omitted).
Because Oasis's pleadings did not challenge the materials
on which Doraville relied or assert that the City's reliance
on them was unreasonable, the trial court was permitted to
render a judgment on the pleadings on this issue and to
properly conclude that Doraville's SOB code furthers an
important government interest.
(c) We next tum to applying the Paramount Pictures test
to the two specific parts of the SOB code challenged by
Oasis-the provision prohibiting sexually oriented
businesses from serving alcohol, Code § 6-416(d), and
the provision prohibiting employees at sexually oriented
businesses from appearing completely nude, Code §
6-416(a).
1131 (1)

This Court has repeatedly upheld bans on alcohol
in sexually oriented businesses against challenges under
the Georgia Constitution. See, e.g., Trap, 296 Ga. at 87,
764 S.E.2d 398; Goldrush JI, 267 Ga. at 692-693, 482
S.E.2d 347; Gravely, 263 Ga. at 206-207, 429 S.E.2d
663. Regulations like Code § 6-416(d) satisfy the first
part of the Paramount Pictures test because they further
the important government interest in reducing negative
secondary effects. It does not come as a shock that mixing
alcohol with sexually provocative activity can result in
undesirable consequences. This is borne out by many of
the materials on which Doraville relied, which show that
negative effects result from the combination of alcohol
WESTLAW

consumption and sexually oriented businesses.
Chandeni Sendall
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Support of enhanced secondary effects with permitted
alcohol consumption.
As for the second and third parts of the test, Code §
6-416(d) is designed to alleviate negative secondary
effects, not to suppress expression, and the incidental
effect it has on the free expression of Oasis and its
employees is minimal. Serving alcohol is not itself
protected expression, and Code§ 6-416(d) leaves Oasis's
employees free to express themselves as they wish
through dance or otherwise. Moreover, like the similar
ordinance we recently upheld in Trap, *526 Doraville's
alcohol prohibition applies only to sexually oriented
businesses, and "mainstream performance houses,
museums, or theaters" are not affected. Trap, 296 Ga. at
88, 764 S.E.2d 398. See also Gravely, 263 Ga. at
206-207, 429 S.E.2d 663 (explaining that the alcohol ban
upheld there did not apply to private conduct or to
"establishments [that] have not been shown to contribute
to increased crime and neighborhood blight," such as
concert halls, museums, and educational institutions).
Compare Harris, 259 Ga. at 703-704, 386 S.E.2d 140
(striking down an ordinance that prohibited nudity at all
establishments that served alcohol, including "at
museums, at the opera, or at mainstream performance and
movie theaters"). There remain ample opportunities and
channels for dance and other free expression in the City of
Doraville.
4

(2) Whether a free-standing prohibition on full nudity
in sexually oriented businesses meets the Paramount
Pictures test is a closer question-and one that this Court
appears not to have squarely addressed before. We
conclude, however, that Doraville's Code § 6-416(a)
passes the Paramount Pictures test.
fl I

First, the ordinance furthers the asserted important
government interest. Many of the materials considered by
Doraville found a link between negative secondary effects
and the presence of sexually oriented businesses of all
varieties-not only strip clubs like Oasis but also
businesses where alcohol is not served like adult book and
video stores and movie theaters. One study, for example,
showed that sexually oriented businesses attract predatory
criminals because these businesses draw customers from a
wide area and the patrons are "disproportionately male,
open to vice overtures, [and] reluctant to report
victimizations to the police," making them "soft targets."
And several of the studies specifically address negative
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secondary effects-including illegal sexual activity-that
proliferate in and around strip clubs. Because the
intention of Doraville Code § 6--416(a) is to mitigate
these negative effects, and not to suppress speech, it
passes the first two parts of the Paramount Pictures test.
As for the third part of the test, it is true that dictating the
type of costume an individual must vvcar vvhilc
dancing-or, as the case here, dictating that the dancer
\.Year at least sorne 111inin1al kind of costun1e-in1poses
**740 more of a restriction on protected expression than
prohibiting alcohol in the vicinity. Code § 6-416(a),
however, strikes a constitutionally permissible fit between
the objective of reducing undesirable secondary effects
and the need to protect free speech.
To begin with, like the alcohol prohibition, the SOB
code's proscription of full nudity applies only to sexually
oriented businesses as defined in the code-not to private
conduct; mainstream *527 performance houses,
museums, theaters, and other artistic, entertainment, and
educational venues not regularly featuring live conduct
characterized by semi-nudity or nudity; or the many other
types of businesses that do not qualify as sexually
oriented businesses. See Trap, 296 Ga. at 88, 764 S.E.2d
398. And although the City's regulation prohibits full
nudity, it permits "semi-nudity," which means that a
female dancer may choose to wear only pasties covering
her areolae and a G-string covering her genital area and
anus, and a male dancer need only wear a G-string.
Chandeni Sendall
CITY OF RENO I 8/24/2016 14:02:10
Comparison of full nudity v. semi-nude and impact on
free speech rights.

Oasis argues that this level of regulation is not sufficiently
linked with the asserted government interest, and it is true
that the materials on which Doraville relied do not make
explicit a link between full nudity, as opposed to almost
full nudity, and negative secondary effects. One study, for
example, notes that sexually oriented businesses that
"provide on-site entertainment" increase the opportunities
for vice crime and customer-employee assaults, but that
study does not specifically address the degree of nudity as
a factor leading to those negative secondary effects.
Similarly, the studies that focus specifically on strip clubs
include reports of nude dancers engaging in illegal acts
like public masturbation and prostitution, but do not
evaluate whether such conduct would be mitigated if the
dancers had to wear pasties and G-strings.
Although this Court has never directly addressed whether

a full nudity ban, distinct from a ban on alcohol along
with nudity, violates the Georgia Constitution, we can
look to the relevant First Amendment precedent for
guidance, as we often have done before. See Harris, 259
Ga. at 702, 386 S.E.2d 140; Paramount Pictures, 250 Ga.
at 255 n. 5, 297 S.E.2d 250. In 1991, the United States
Supreme Court held that requiring employees at a
sexually oriented business to wear at least pasties and
G-strings does not violate the First Amendment. See
Barnes, 501 U.S. at 565-566, 1l1 S.Ct. 2456 (plurality
opinion).
Chandeni Sendall
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SCOTUS has held ( 1991) that not a First Amendment
violation to require employees at SOBs to wear at least
pasties and g-strings.

The Court addressed the issue again, and reached the
same conclusion, in City of Erie v. Pap's A.M, 529 U.S.
277, 120 S.ct. 1382, 146 L.Ed.2d 265 (2000). The
controlling plurality opinion found that the city's
"asserted interests of regulating conduct through a public
nudity ban and of combating the harmful secondary
etfocts associated with nude dancing are undeniably
important." 529 U.S. at 296, 120 S.Ct. 1382. Moreover,
[b ]ecause the nude dancing at
[issue] is of the same character as
the adult entertainment at issue in

Renton, Young v. American Mini
Theatres, Inc., 427 U.S. 50, 96
S.Ct. 2440, 49 L.Ed.2d 310 (1976),
[which both dealt with movie
theaters,] and *528 California v.
LaRue, 409 U.S. 109, 93 S.Ct. 390,
34 L.Ed.2d 342 (l 972), [which
dealt with live entertainment,] it
was reasonable for [the city] to
conclude that such nude dancing
was likely to produce the same
secondary effects.

City of Erie, 529 U.S. at 296-297, 120 S.Ct. 1382
(plurality opinion). The Court then explained:
To be sure, requiring dancers to wear pasties and
G-strings may not greatly reduce these secondary
effects, but O'Brien requires only that the regulation
further the interest in combating such effects.[13] **741
Even though the dissent questions the wisdom of [the
city's] chosen remedy, the " 'city must be allowed a
reasonable opporti..L.11ity to experiment '~'ith solutions to
admittedly serious problems.' " It also may be true that
a pasties and G-string requirement would not be as
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effective as, for example, a requirement that the
dancers be fully clothed, but the city must balance its
efforts to address the problem with the requirement that
the restriction be no greater than necessary to further
the city's interest.

City of Erie, 529 U.S. at 301, 120 S.Ct. 1382 (plurality
opinion) (citations omitted). In addition, while a nudity
ban may have "some minimal effect on the erotic message
by muting that portion of the expression that occurs when
the last stitch is dropped, the dancers ... are free to
perform wearing pasties and G-strings. Any effect on the
overall expression is de minimis." Id. at 294, 120 S.Ct.
1382. In sum, "[t]he requirement that dancers wear pasties
and G-strings is a minimal restriction in furtherance of the
asserted government interests, and the restriction leaves
ample capacity to convey the dancer's erotic message."
Id. at 301, 120 S.Ct. 1382.
We agree with this reasoning. The pasties and G~string
dress (or lack of dress) code required by § 6-614( a) of the
Doraville Code is a constitutionally valid balance between
the City's desire to eliminate the negative secondary
effects of sexually oriented businesses and the need to
protect free expression. The Paramount Pictures test
requires that an incidental restriction of protected speech
be no greater than essential to further the important
government interest, not no lesser. *529 See 250 Ga. at
256, 297 S.E.2d 250. A local government may
appropriately choose to adopt a content-neutral regulation
that furthers its important interest in a slightly less
restrictive way, thereby permitting more expression, even
if that also slightly reduces the beneficial effects of the
policy-for example, by allowing almost-nude but not
fully-nude conduct in sexually oriented businesses.'"
15

1 1 4. In addition to challenging Doraville's SOB code,

Oasis seeks to challenge Code § 3-3 l, the provision of
the City's alcohol code that prohibits the sale of alcohol in
establishments that feature nudity. 1' The trial court
concluded that Oasis does not have standing to challenge
any part of the alcohol code because it does not have a
Doraville alcohol license. That holding was too broad.
Oasis does not have a Doraville alcohol license because
Doraville actually applied to Oasis a provision of the
City's alcohol code. In denying Oasis's request for an
alcohol license, Doraville noted several technical
problems with the application but explained clearly that
the "singular" reason for the denial was that Oasis
qualified as a sexually oriented business and thus was
prohibited from serving alcohol under § 6-416(d) of the
SOB code.
Accordingly, the application was denied under alcohol
VvE~;

n •.u.v1
1

code § 3-21(3), which says that an alcohol license will
not be issued when "the granting of such license would
constitute a violation of federal, state or local law .... "
Because Oasis was denied a license under § 3-21(3), the
club would have standing to challenge that provision as
unconstitutional. See Bo Fancy Productions, Inc. v.
Rabun County Bd. of Commrs., 267 Ga. 341, 344, 4 78
S.E.2d 373 (1996). Compare Trap, 296 Ga. at 86 n. 1, 764
S.E.2d 398 (explaining that the trial court was correct in
concluding that the Pink Pony did not have standing to
challenge the Brookhaven alcohol code because the club
had never applied for an alcohol license). To the extent
Oasis raises such a challenge to § 3-21 (3), however, that
claim lacks merit. As discussed in Division 3 above, §
6-416(d) of the SOB code is constitutionally **742 valid
in prohibiting alcohol in sexually oriented businesses, and
§ 3-21(3) serves only to make the alcohol code consistent
with the SOB code in this respect.
*530 But the trial court was correct to the extent 'it held
that Oasis lacks standing to challenge § 3-31 of the
alcohol code. The first sentence of§ 3-31 says: "It is the
purpose of this section to regulate establishments licensed
to sell, serve, or dispense alcoholic beverages .... " If Oasis
possessed an alcohol license, it might be subject to
penalties under § 3-31 for selling alcohol. But Oasis does
not have an alcohol license, and its application for a
license was not-and could not have been-denied based
on § 3-31, which regulates only establishments that have
already been "licensed to sell, serve, or dispense alcoholic
beverages." Indeed, the City's letter denying the club's
license application never mentions § 3-31. Consequently,
Oasis lacks standing to challenge Code § 3-31. See
Granite State Outdoor Advertising, Inc. v. City of
Roswell, 283 Ga. 417, 421, 658 S.E.2d 587 (2008)
(explaining that Georgia law does not "permit a party
denied a permit based on the noncompliance with a
constitutionally permissible provision to attack other
provisions by which it was not injured in any manner
whatsoever" (footnote omitted)).
16

17

1 1 1 1 5. Oasis raises three other constitutional challenges

to Doraville's Code, which may be quickly rebuffed.
Oasis first argues that it has a vested and thus
constitutionally protected interest in providing alcohol
and nudity as it always has, so it is entitled to
grandfathered status and should be permitted to operate
without regard to the SOB and alcohol codes. As this
Court has explained, however, while vested rights may,
under certain circumstances, preclude "retroactive
application of a zoning ordinance, the same is not
applicable to licenses to conduct a business." Goldrush II,
267 Ga. at 698, 482 S.E.2d 347 (emphasis in original;
citation omitted).
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Those who hold licenses that expire annually act at
their peril and assume the risk that their licenses might
not be renewed notwithstanding they have "committed
their lives and their capital to building their businesses"
which need licenses to operate.
Chandeni Sendall
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No vested right in their business license, which
requires renewal regularly.

Id . (citation omitted). See also Trap, 296 Ga. at 88, 764
S.E.2d 398 (rejecting "Pink Pony's enoneous arguments
that it had some vested right to continue operation as a
nude dancing club that serves alcohol" based on the
club's prior agreement with DeKalb County).

risr Oasis next challenges Doraville's zoning erdinance on
the grounds that the City Council did not follow the City's
requirements for passing an ordinance and that the zoning
scheme does not leave sufficient locations available for
sexually oriented businesses. 0
Chandeni Sendall
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has sought to apply its zoning code to affect Oasis. Thus,
Oasis has not been injured by Doraville's zoning code and
does not have standing at this time to challenge it. See
Granite State, 283 Ga. at 420--421, 658 S.E.2d 587. See
also Manlove v. Unified Govt. of Athens-Clarke County,
285 Ga. 637, 638, 680 S.E.2d 405 (2009) (finding no
standing where the plaintiffs failed to show that the
challenged ordinance had been enforced against them or
that there was an imminent threat of enforcement).'"
Finally, Oasis contends broadly that many of the other
provisions of the SOB and alcohol codes are
unconstitutional as applied to the club. Oasis maintains
that with regard to its as-applied challenges, judgment on
the pleadings was necessarily improper because a trial
court cannot rule on such challenges unless and until a
factual record has been developed. However, the cases
Oasis cites **743 for this proposition actually say only
that to present a justiciable claim, an as-applied challenge
requires factual allegations showing how the challenged
law actually has been (or is credibly threatened to be)
applied to the plaintiff. See, e.g., GeorgiaCarry.Org, Inc.
v. Georgia, 687 F.3d 1244, 1255 n. 20, 1261 n. 34 (I Ith
Cir.2012). Oasis failed to allege any facts supporting an
as-applied challenge to these other provisions of the
Doraville Code, so the trial court's judgment on the
pleadings rejecting those claims was proper.

Sufficient alternative locations to move ABs to.

Judgment affirmed.
n December 31, 2012, the day the expansion of
Doraville's city limits *531 became effective, the City
Council enacted a zoning ordinance covering its new
territory. The land on which Oasis sits was included in
zoning category C-1 (neighborhood commercial), the
same designation the land had under DeKalb County's
zoning scheme. Although Doraville's zoning code
restricts sexually oriented businesses to areas zoned M-2
(heavy manufacturing), the City's attorney has
consistently represented in this litigation that Oasis is not
required to move, and there is no allegation that the City

All the Justices concur.

All Citations
297 Ga. 513, 773 S.E.2d 728

Footnotes
The 2001 agreement was originally set to expire after eight years, but then was amended to extend for another 15
years, with the option to renew for an additional 10 years. Under the agreement, Oasis was required to pay an annual
fee to DeKalb County, which began at $55,000 and increased to $100,000 in 2007.
2

Although all of the city regulations at issue in this case are part of the Doraville Code of Ordinances, the parties
frequently refer to the chapters dealing with sexually oriented businesses, alcohol, and zoning as individual "codes,"
e.g., the "SOB code." We generally follow that practice in this opinion, using "code" to refer to a specific chapter and
"Code" to refer to the full Doraville Code of Ordinances.

3

Although Oasis asserted at oral argument that it does not want to be classified as a sexually oriented business under
the Code, Doraville is treating Oasis as such a business and Oasis has made no argument that it does not meet the
definition of a sexually oriented business.
1f.11~ sn A'iN

© 2017 Thomson Reuters . No claim to original U S. Government Works

12

Oasis Goodtime Emporium I, Inc. v. City of Doraville, 297 Ga. 513 (2015)
773 S.E.2d 728
4

Code § 6-416(a) says: "No patron, employee, or any other person shall knowingly or intentionally, in a sexually
oriented business, appear in a state of nudity or engage in a specified sexual activity." Code § 6-401 defines the
forbidden "nudity" as "the showing of the human male or female genitals, pubic area, vulva, or anus with less than a
fully opaque covering, or the showing of the female breast with less than a fully opaque covering of any part of the
nipple and areola." The permissible "semi-nudity" is defined as
the showing of the female breast below a horizontal line across the top of the areola and extending across the
width of the breast at that point, or the showing of the male or female buttocks. This definition shall include the
lower portion of the human female breast, but shall not include any portion of the cleavage of the human female
breast exhibited by a bikini, dress, blouse, shirt, leotard, or similar wearing apparel provided the areola is not
exposed in whole or in part.

5

In addition, Oasis challenged Code§ 11-125, found in the food service and entertainment chapter. At the time Oasis
filed its complaint,§ 11-125(a) said: "It shall be unlawful for any person to display or permit the display of the human
torso incidental to the dispensing of food, beverages or entertainment or otherwise unless the breast[s], genitals and
buttocks are fully covered with nontransparent materials." That section was repealed on April 15, 2013, and Oasis does
not challenge the now-repealed section on appeal or allege that § 11-125 was ever applied to it. Oasis also alleged
that Doraville is bound by the agreement between Oasis and DeKalb County granting Oasis "adult nonconforming
use," but Oasis appears to have abandoned that claim on appeal. See Trap, Inc. v. City of Brookhaven, 296 Ga. 85,
88-89, 764 S.E.2d 398 (2014) (rejecting another adult entertainment club's attempt to enforce the same agreement
with DeKalb County against the City of Brookhaven).

6

All of Doraville's ordinances challenged by Oasis on appeal were attached as exhibits to one or more of Oasis's
complaints or Doraville's answers, so the trial court could properly consider them in ruling on the motion for judgment
on the pleadings. See OCGA §§ 9-11-10(c}, 9-11-12(c); Trap, 296 Ga. at 89, 764 S.E.2d 398.

7

OCGA § 28-1-14 says in full:
(a) No local bill shall become law unless notice of the intention to introduce such bill shall have been advertised in
the newspaper in which the sheriffs advertisements for the locality affected are published one time before the bill
is introduced. Such advertisement must be not more than 60 days prior to the convening date of the session at
which the bill is introduced. After the advertisement has been published the bill may be introduced at any time
during that session unless the advertisement is published during the session, in which event the bill may not be
introduced before Monday of the calendar week following the week in which the advertisement is published.
(b) No local bill amending the charter of a municipality or the enabling Act of the governing authority of a county or
a consolidated government shall become law unless a copy of the notice of the intention to introduce local
legislation required by subsection (a) of this Code section is mailed, transmitted by facsimile, or otherwise
provided to the governing authority of any county, municipality, or consolidated government referred to in the bill
during the calendar week in which such notice is published as provided in subsection (a) of this Code section or
during the seven days immediately following the date of publication of such notice. A single notice sent by United
States mail, postage prepaid, addressed to the governing authority of the county, municipality, or consolidated
government at the official address of such governing authority shall satisfy the requirement of this subsection. If
such notice is mailed, the notice requirement of this subsection shall be presumed to have been met by depositing
the copy of the required notice in the United States mail. For purposes of this subsection, the copy of the notice
provided to such governing authority may consist of an actual or photostatic copy of the published notice or a
typed restatement of the contents of such notice.
(c) A copy of the notice as it was advertised and an affidavit stating that the notice has been published as provided
by this Code section and that the notice requirements of this Code section have been met shall be attached to the
bill and shall become a part of the bill. Such affidavit shall be made by the author of the bill.

8

Resolving the merits of this notice question might not be easy. Doraville argues that the local government notice
requirement was met because the City Clerk averred that the City received a copy of The Champion every week in
2012 and because State Representative Elena Parent sent Doraville's Mayor and City Council members an email on
February 29 discussing her plan to run the newspaper notice and another email on March 11 saying that the notice had
run and that she planned to have the bill finalized the next day. However, subsection (b) of OCGA § 28-1-14 imposes
a separate requirement that the notice required by subsection (a) be transmitted to the local government. It is clearly
meant to give a local government whose charter or enabling act may be amended direct notice, rather than only the
notice by publication that is given to the general public pursuant to subsection (a). If it sufficed simply to show that the
governing authority, like the members of the local public, received the newspaper in which the notice was published,
subsection (b) would be rendered largely superfluous. See Berryhill v. Ga. Community Support & Solutions, Inc., 281
Ga. 439, 441, 638 S.E.2d 278 (2006) ("Courts should give a sensible and intelligent effect to every part of a statute and
not render any language superfluous."). Nor did either email from Rep. Parent satisfy the statutory requirement,
because the February 29 email was not sent during the calendar week in which the notice was published in the
WESTLAW
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newspaper or during the seven days after publication, and while the March 11 email was sent within the statutorily
required time and referenced the newspaper notice, it did not include a "copy of the notice" or a "restatement of the
contents of such notice." OCGA § 28-1-14(b).
Then again, the emails do show that Doraville's governing authority had actual notice of SB 532's impending
introduction, and it is possible that this substantial compliance with the objective of subsection (b) was enough.
Compare OCGA § 1-3-1 (c) ("A substantial compliance with any statutory requirement, especially on the part of
public officers, shall be deemed and held sufficient, and no proceeding shall be declared void for want of such
compliance, unless expressly so provided by law."), with Cook v. NC Two, L.P., 289 Ga. 462, 464-465, 712 S.E.2d
831 (2011) ( "[W]here a statute is 'plain and susceptible of but one natural and reasonable construction, ... the
legislature's clear intent ... will not be thwarted by invocation of the rule of "substantial compliance." ' " (citation
omitted)). Then again, OCGA § 28-1-14(c) casts doubt on the proposition that any part of the statute can be
satisfied by substantial compliance, by requiring that a copy of the notice as published and an affidavit by the author
of the bill "stating that the notice has been published as provided by this Code section and that the notice
requirements of this Code section have been met" be attached to the bill so it becomes part of the bill. This Court
has said that if such an attachment is not made, the law is invalid-but we have also said that the attachment to the
enrolled bill is controlling on the question of whether the required notice was provided. See Bleckley v. Vickers, 225
Ga. 593, 594, 170 S.E.2d 695 (1969) (" 'When the enrollment of any local or special bill has incorporated therein the
required proof of notice, and after it has been properly signed and filed with the Secretary of State, it will also
conclusively show upon its face its validity with respect to the constitutional requirements as to proof of notice;
whereas, if such enrollment fails to show the required proof of notice, it is upon its face invalid.' " (citation omitted)).
In this case, SB 532 had attached to it a copy of the notice published on March 8, 2012 and an affidavit from Senator
Fran Millar, 'who was a sponsor of the bill, saying that notice of the bill "was published in the Champion which is the
official organ of DeKalb County on March 8, 2012, and that the notice requirements of Code Section 28-1-14 have
been met." Although the affidavit says nothing specifically about notice to the City, under our case law, the
enrollment of the bill saying that the statutory "notice requirements" were met might be deemed to "conclusively"
establish that fact. See Bleckley, 225 Ga. at 594, 170 S.E.2d 695.
9

This Court has previously cited Lujan in assessing standing under Georgia law. See Granite State Outdoor Advertising,
Inc. v. City of .Roswell, 283 Ga. 417, 418, 658 S.E.2d 587 (2008) .

10

This understanding is supported by the original subsection (b)(3) of the 1996 statute, which said that direct notice to
the local government was not required when the local bill was "requested by resolution or other written notification of
the governing authority." OCGA § 28-1-14(b)(3) (1996). The governing authority's making of such a request would not
notify the public that the local law requested was actually going to be introduced, but it obviously would demonstrate
that the governing authority was aware of the bill. This subsection was removed in 2002, when specific notice
procedures for annexation through local acts were repealed , see Ga. L. 2002, p. 985, §§ 1, 3, but nothing in the
repealing bill suggests that the purpose of the government notice requirement in OCGA § 28-1-14(b) changed or that
it was now meant to provide a second way for the public to be notified of impending local legislation.

11

The First Amendment to the United States Constitution says "Congress shall make no law ... abridging the freedom of
speech, or of the press .... " Article I, Section I, Paragraph V of the 1983 Georgia Constitution says, "No law shall be
passed to curtail or restrain the freedom of speech or of the press. Every person may speak, write, and publish
sentiments on all subjects but shall be responsible for the abuse of that liberty." Although Oasis raised both federal and
state constitutional claims in the trial court, on appeal it invokes only the free speech protection of the Georgia
Constitution.
Doraville argues that the Georgia Constitution provides less free speech protection than the First Amendment and
that under a proper interpretation of our state constitution , nude dancing is not protected at all. Discussing the text
and history of the state provision, Doraville asserts that cases such as Gravely and Harris, where this Court held that
nude dancing is protected under the state constitution, should be abandoned because they relied primarily on federal
precedent. However, "[a]s far back as 1932, this Court [has] looked to federal cases interpreting the First
Amendment for guidance in applying Georgia's free speech guarantee." Grady v. Unified Government ol
Athens-Clarke County, 289 Ga . 726, 728, 715 S.E.2d 148 (2011). And in 1982, we said that" '[i]n the absence of
controlling state precedent this court has applied analogous First Amendment standards when construing the state
constitution.' " Id. (quoting Paramount Pictures Corp. v. Busbee, 250 Ga. 252, 255 n. 5, 297 S.E.2d 250 (1982)).
Doraville's argument-which Oasis heartily disputes-is interesting, and its position was once endorsed by two
members of this Court. See Harris, 259 Ga. at 705, 386 S.E.2d 140 (Weltner, J., joined by Marshall, C.J., dissenting)
("I cannot believe that our forebears, in writing these protections, intended to vest in each Georgian a constitutional
right to dance naked for tips in a barroom. Nor do I think that the citizens of Georgia who ratified the Constitution of
1983 intended to presei-ve or to create any such 'right.' "). But we see no need to reconsider our precedents on this
point in this case, because as we explain below, even treating nude dancing as protected speech, Doraville's
regulations are constitutional.
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12

Inverting Doraville's argument that the Georgia Constitution provides less free speech protection than the First
Amendment, see footnote 11 above, Oasis argues that the state Constitution provides more free speech protection
than the federal Constitution, and in particular that the third part of the Paramount Pictures test should be replaced with
the "least restrictive means" requirement adopted in Statesboro Publishing Co. v. City of Sylvania, 271 Ga. 92, 95-96,
516 S.E.2d 296 (1999). As we explained in Grady, however, this Court's occasional statements suggesting that the
1983 Georgia Constitution "provides even broader protection" than the First Amendment, which originated in State v.
Miller, 260 Ga. 669, 671, 398 S.E.2d 547 (1990), have not been supported by "any discussion of the text, history, or
case law regarding the protection of free speech provided in the 1983 or previous Georgia Constitutions." Grady, 289
Ga. at 728-729, 715 S.E.2d 148. Grady also cast serious doubt on the provenance and validity of Statesboro
Publishing and its limited progeny, which are the only cases in which the Miller dictum has become an actual holding.
See Grady, 289 Ga. at 729-731, 715 S.E.2d 148. But in any event, we have held that the Statesboro Publishing test
applies only to laws that directly regulate the time, place, and manner of protected expression (such as the ordinance
in that case, which prohibited the distribution of free printed material in driveways and yards), as opposed to
regulations that have only an incidental effect on protected speech. See Great American Dream, Inc. v. DeKalb
County, 290 Ga. 749, 751-752 & n. 7, 727 S.E.2d 667 (2012). Neither the Doraville Code's prohibition of the sale and
consumption of alcohol (which is not protected expression) nor the prohibition of nudity (which is not itself protected
expression) directly regulates protected speech. The Code restricts the protected expression of erotic dancing only
incidentally by regulating the amount of clothing the dancers must wear and whether alcohol can be served in their
vicinity. Accordingly, we will apply the Paramount Pictures test.

13

City of Erie (and Barnes) applied 1he three-part First Amendment test for reviewing content-neutral regulations that was
developed in United States v. O'Brien, 391 U.S. 367, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968)-which is the test this
Court adopted in Paramount Pictures for analysis of this sort of free speech issue under the Georgia Constitution. See
250 Ga. at 256, 297 S.E.2d 250 (citing O'Brien, 391 U.S. at 377, 88 S.Ct. 1673). Under O'Brien, government regulation
of protected expression is constitutional if it furthers an important government interest; if the interest is unrelated to the
suppression of free expression; and if the incidental restriction on First Amendment freedoms is no greater than is
essential to the furtherance of that interest. See 391 U.S. at 377, 88 S.Ct. 1673.

14

Oasis also raises a generalized claim that the SOB code is overbroad, but the only argument made on this point is that
the code is too broad in prohibiting nudity even where alcohol is not served. As just explained, such a restriction on full
nudity in sexually oriented businesses-even teetotaling ones-is constitutional.

15

At the time Oasis applied for an alcohol license, Code § 3-31 prohibited nudity at any establishment that served
alcohol. The code has since been amended to add a exception for nude "conduct in theaters, concert halls, art centers,
museums, or similar establishments that are primarily devoted to the arts or theatrical performances."

16

Because Doraville has not tried to apply its zoning code to Oasis, we also need not decide whether Oasis would be
entitled to grandfathered status under the zoning code.

End of Document
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472 Mass. 102
Supreme Judicial Court of Massachusetts,
Suffolk.
SHOWTIME ENTERTAINMENf, LLC

The four factors of the test to determine the
constitutionality of "content-neutral" restrictions
on expressive behaviors: (I) the regulation must
be within the power of the government to enact;
(2) the regulation must further an important or
substantial governmental interest; (3) the
government interest must be unrelated to the
suppression of free expression; and (4) the
restriction must be no greater than is essential to
the furtherance of the government interest.
U.S.C.A. Const.Amend. 1.

v.
TOWN OF MENDON & others.
SJC-11770.
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Argued March 5, 2015.
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Decided July 8, 2015.

Cases that cite this headnote
Synopsis
Background: Owner of lot within town's adult
entertainment overlay district brought action against town
and two members of town's board, alleging that bylaw
prohibiting the sale or presence of alcohol at adult
entertainment establishments constituted impermissible
prior restraint on freedom of speech. The United States
District Court for the District of Massachusetts, 885
F.Supp.2d 507, granted summary judgment in favor of
town. Owner appealed. The United States Court of
Appeals for the First Circuit, 769 F.3d 61, reversed and
certified a question to the Massachusetts Supreme Judicial
Court.

121

~Prohibition

Town established sufficient countervailing State
interest to justify ban on alcohol service at adult
entertainment businesses, so as to support
determination that ban did not constitute
unconstitutional prior restraint on freedom of
speech under state constitution, where town
considered studies showing increased crime was
a secondary effect when adult entertainment and
alcohol service were in physical proximity.
U.S.C.A. Const.Amend. l; M.G.L.A. Const. Pt.
l,Art.16.

Holdings: The Supreme Judicial Court, Spina, J., held
that:
[JJ town established sufficient countervailing State interest
to support ban, but

[ZJ

Constitutional Law
against intoxicating liquors in
adult establishments
Intoxicating Liquors

~Prohibition

ban was not sufficiently narrowly tailored.

1 Cases that cite this headnote

Questions answered.
131

Constitutional Law
Restraints

~Prior

West Headnotes (10)

Ill

Constitutional Law
Regulations or Restrictions
Constitutional Law
~Narrow tailoring requirement; relationship to
governmental interest
~Content-Neutral

WESTLAW

The countervailing State interest to support a
prior restraint on expression cannot concern the
content of the speech at issue, as that would
impermissibly transform the restriction from
content neutral to content based. U.S.C.A.
Const.Amend. I; M.G.L.A. Const. Pt. 1, Art. 16.
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establishments licensed to serve alcohol on the
basis that the expression featured nude dancing
was not the logical response to the determination
that alcohol service in physical proximity to
adult businesses increased the incidence of
crime. U.S.C.A. Const.Amend. l; M.G.L.A.
Const. Pt. 1, Art. 16 .

Cases that cite this headnote

[4]

Constitutional Law
.... secondary effects
The demonstration of a countervailing State
interest to support a prior restraint on speech
through regulation of adult entertainment
establishments in the form of the mitigation of
negative secondary effects need only be shown
by evidence in the judicial record or legislative
history sufficient to conclude that the restraint
on speech is required for the protection of the
public. U.S.C.A. Const.Amend. l; M.G.L.A.
Const. Pt. 1, Art. 16.

Cases that cite this headnote

[7]

When considering the constitutionality of a prior
restraint on speech, the essence of narrowly
tailoring is that the guideline focuses on the
source of the evils the government seeks to
eliminate and eliminates them without at the
same time banning or significantly restricting a
substantial quantity of speech that does not
create the same evils. U.S.C.A. Const.Amend. l;
M.G.L.A. Const. Pt. 1, Art. 16.

Cases that cite this headnote

rsr

Constitutional Law
Restraints

~Prior

Constitutional Law
Oriented Businesses; Adult
Businesses or Entertainment

~Sexually

When seeking to impose a restriction on adult
entertainment establishment as a prior restraint
on speech, a municipality cannot rationalize the
restriction post hoc but must show the evidence
it actually considered in enacting the restriction.
U.S.C.A. Const.Amend. l; M.G.L.A. Const. Pt.
l, Art. 16.

Cases that cite this headnote

[81

So long as the means chosen are not
substantially broader than necessary to achieve
the government's interest, a regulation will not
be invalid as a prior restraint on speech simply
because a court concludes that the government's
interest could be adequately served by some
less-speech-restrictive alternative. U.S.C.A.
Const.Amend. l; M.G .L.A. Const. Pt. 1, Art. 16.

1 Cases that cite this headnote

[6[

Constitutional Law
Restraints

~Prior

Constitutional Law
against intoxicating liquors in
adult establishments
Intoxicating Liquors

~Prohibition

Cases that cite this headnote

~Prohibition

Town's ban on alcohol service in adult
entertainment
establishments
was
not
sufficiently narrowly tailored, and therefore
constituted an unconstitutional prior restraint on
freedom of speech under state constitution;
banning all manner of expression at
WESTLAW
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Constitutional Law
Prior Restraints
In determining whether a prior restraint on
speech is sufficiently narrowly tailored, courts
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first examine if the restriction is overbroad; if it
is not overbroad, then the restriction is not
unconstitutional even if a less restrictive
alternative
remains
available.
U.S.C.A.
Const.Amend. l; M.G.L.A. Const. Pt. 1, Art. 16.
Cases that cite this headnote

[101

Constitutional Law
Restraints

~Prior

In determining whether a prior restraint on
speech is sufficiently narrowly tailored, to
determine if the restriction is overbroad, courts
look not to the effect of the restriction on the
speech at issue but rather to the effect on.any
other speech encompassed by the restriction and
ask if the sweep is substantially broader than
necessary to achieve to government's goal.
U.S.C.A. Const.Amend. l; M.G.L.A. Const. Pt.
1, Art. 16.
Cases that cite this headnote

Attorneys and Law Firms
**1260 Thomas Lesser (Michael Aleo with him),
Northampton, for the plaintiff.
Robert S. Mangiaratti (Brandon H. Moss with him),
Quincy, for the defendants.
Present: GANTS, C.J., SPINA, CORDY, BOTSFORD,
DUFFLY, LENK, & HINES, JJ.
Opinion
**1261 SPINA, J.

*102 We consider in the present case a challenge brought
against a bylaw adopted by the town of Mendon (town)
prohibiting the sale or presence of alcohol at adult
entertainment establishments. Showtime Entertainment,
LLC (Showtime ), seeks to operate such an establishment
within the town and to serve alcohol on the premises. It
brought suit in Federal court seeking to invalidate the
WESTLAW

bylaw. The United States Court of Appeals for the First
Circuit has certified the following questions to this court,
pursuant to S.J.C. Rule 1:03, as appearing in *103 382
Mass. 700 (1981)':

"1. Do the pre-enactment studies and other evidence
considered by [the town] demonstrate a 'countervailing
State interest,' Cabaret Enters., Inc. v. Alcoholic
Beverages Control Comm 'n, 393 Mass. 13, 17 [468
N.E.2d 612] ... (1984) sufficient to justify [the town's]
ban on alcohol service at adult-entertainment
businesses?
"2. If the ban is so justified, is it adequately
tailored?"
See Showtime Entertainment, LLC v. Mendon, 769 F.3d
61, 82-83 (2014)( Showtime ).
11
1 The certified questions presented to us by the Court of
Appeals focus on two parts of the test employed to
determine the constitutionality of "content-neutral"
restrictions on expressive behavior as first outlined in
United States v. O'Brien, 391 U.S. 367, 377, 88 S.Ct.
1673, 20 L.Ed.2d 672 (1968). See Commonwealth v. Ora,
451 Mass. 125, 129, 883 N.E.2d 1217 (2008). The four
factors of the test are: (1) the regulation must be within
the power of the government to enact; (2) the regulation
must further an important or substantial governmental
interest; (3) the government interest must be unrelated to
the suppression of free expression; and (4) the restriction
must be no greater than is essential to the furtherance of
the government interest. O'Brien, supra. We answer the
first question in the affirmative. We answer the second
question in the negative.
I. Background and procedure. We summarize certain
undisputed facts set forth by the First Circuit, see
Showtime, 769 F.3d at 66-69, and in the record before us.
In May, 2008, at its annual town meeting, the town
created an adult entertainment overlay district pursuant to
G.L. c. 40A, § 9, within which an adult entertainment
business is allowed to operate. After the creation of this
district on June 10, 2005, Showtime applied for a license
to operate an adult entertainment business featuring live
nude dancing. A hearing on Showtime's application was
scheduled for September 15, 2008.

*104 In the meantime, a group of residents citing traffic
concerns petitioned the board of selectmen to enact and
amend bylaws further regulating adult entertainment
businesses in the town. These proposed bylaws sought to
regulate the physical structure of a business, to control the
operating hours, to forbid the presence or sale of alcohol
on the premises of any adult entertainment business, and
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to forbid any adult entertainment at an establishment
currently licensed to serve alcohol. The **1262 citizen
group, Speak Out Mendon, gave a presentation to a
special town meeting on October 7, 2008, called to
consider the proposed bylaws. In the presentation, the
group highlighted two studies that concluded that the
presence of alcohol in physical proximity to sex-oriented
businesses increase the incidence of crime.' Showtime's
application was denied on October 1, 2008.
The town enacted and amended the bylaws as proposed
by the citizen group. The text of the bylaw restricting the
service of alcohol is set forth in the margin.' The Attorney
General issued an opinion approving the new bylaws but
noted their susceptibility *105 to a constitutional
challenge. Showtime submitted a new application to
operate an adult entertainment business that addressed the
new bylaws.
0

The town approved the application on May 3, 2010.
Showtime then filed suit in Federal District Court seeking
a declaratory judgment that the restrictions placed **1263
on the license are unconstitutional limitations on
expressive activity that is constitutionally protected. On
cross motions for summary judgment, the Federal District
Co111t judge li:1und in favor uf the luwn. Shuwlime
appealed to the United States Court of Appeals for the
First Circuit. The Court of Appeals determined that the
limitations on the physical plant and operating hours were
unconstitutional but that the outcome of the challenge to
the bylaw regulating the sale of alcohol centered on
unresolved questions of Massachusetts constitutional law
better suited for determination by this court. See
Showtime, 769 F.3d. at 74-75, 78- 83. We now consider
the questions presented.
2. Level of scrutiny. We need not engage in an extended
discussion of the parties' first point of disagreement
regarding the appropriate level of scrutiny. We accept the
approach taken by the Court of Appeals. In answering the
questions presented we analyze the restrictions using
intermediate scrutiny as if the bylaws are content neutral.
See Showtime, 769 F.3d at 71. As we will *106 explain,
we conclude that the bylaws do not survive intermediate
scrutiny.
121 3. Countervailing State interest.

In California v. LaRue,
409 U.S. 109, 118-119, 93 S.Ct. 390, 34 L.Ed.2d 342
(1972), the United States Supreme Court held that the
right to freedom of expression at the heart of the First
Amendment to the United States Constitution did not
extend to protect the existence of nude dancing in an
establishment licensed by the State to serve alcohol. At
issue were regulations prohibiting the service of liquor in
WESTLAW

an establishment that featured nude dancing. Id. at
111-112, 93 S.Ct. 390. In considering the question of the
State's power to revoke the license, the Court started from
the premise that the First Amendment protected
expression and that nude dancing may be considered a
form of expression. Id. at 116-117, 93 S.Ct. 390. The
Court's analysis then considered the effect of the
Twenty-first Amendment to the United States
Constitution on the right to freedom of expression. Id. at
118- 119, 93 S.Ct. 390. The Twenty-first Amendment
returned to the States the ability to regulate alcohol. Id. at
114, 93 S.Ct. 390. This absolute grant of power meant
that at times the First Amendment right to freedom of
expression in the form of conduct could come into
conflict with the State's power to regulate alcohol. Id. at
118, 93 S.Ct. 390. The Court reasoned that as this conduct
moved toward the "commission of public acts that may
themselves violate valid penal statutes, the scope of
permissible [S]tate regulations significantly increases."
Id. at 117, 93 S.Ct. 390. As the State was not restricting
the conduct across the board but rather only in locations
licensed to serve alcohol by the glass and the Twenty-first
Amendment expressly gave the States the power to
regulate the supply of alcohol, the State could ban nude
dancing in a licensed establishment because the
Amendment gave an added presumption in favor of the
validity of State regulation in this area. Id. at 118-119, 93
S.Ct. 390.
The Supreme Court would later disavow the reasoning in
LaRue. In 44 Liquormart, Inc. v. Rhode Island, 5 I 7 U.S.
484, 515-516, 116 S.Ct. 1495, 134 L.Ed.2d 711 (1996),
the Court reconsidered the interplay of the First and
Twenty-first Amendments. It concluded that the State
clearly had the inherent police power to control
"bacchanalian revelries" and it was thus unnecessary to
seek the source of this power in the existence of the
Twenty-first Amendment. Id.
**1264 Our jurisprudence regarding nude dancing and
licensed establishments developed in the interval between
LaRue and 44 Liquormart, Inc. In Commonwealth v. Sees,
374 Mass. 532, 537, 373 N.E.2d 1151 (1978), we
acknowledged that a city ordinance prohibiting nude * 107
dancing in an establishment licensed to sell alcoholic
beverages would not run afoul of the First Amendment
following LaRue. Yet we did not reach the same
conclusion when asked if the free speech provision of art.
16 of the Massachusetts Declaration of Rights allowed the
same prohibition. Id. Instead, we differed from the
Supreme Court in LaRue because "no provision of our
Constitution gives a preferred position to regulation of
alcoholic beverages." Id. Accordingly, we said that "the
artistic preferences and prurient interests of the vulgar are

© 2017 Thomson Reuters. No claim to original U S Government Works

4

Showtime Entertainment, LLC v. Town Of Mendon, 472 Mass. 102 (2015)
32 N.E.3d 1259
--------------------

entitled to no less protection than those of the exquisite
and sensitive esthete." Id.
Our cases following Sees continued to recognize that "the
Federal rule does not adequately protect the rights of the
citizens of Massachusetts under art. 16," Mendoza v.
licensing Bd. of Fall River, 444 Mass. 188, 201, 827
N.E.2d 180 (2005), despite the fact that "analysis under
art. 16 is generally the same as under the First
Amendment." Id. Our statements were not intended to
undermine attempts of communities to regulate the
"explosive combination" of nude dancing and liquor. Blue
Canary Corp. v. Milwaukee, 251 F.3d 1121, 1124 (7th
Cir.2001). Rather, we recognized that the regulation of
alcohol at adult entertainment establishments was
inevitably intertwined with the right to free speech.
Cabaret Enters., Inc. v. Alcoholic Beverages Control
Comm'n, 393 Mass. 13, 17-18, 468 N.E.2d 612 (1984).
We likened the analysis to restrictions on speech
regulating "titne, place, and manner." Mendoza, supra at
197-198, 827 N.E.2d 180. We stated that those
communities wishing to restrict adult entertainment
establishments would be required to show some
"demonstrated countervailing State interest" to justify the
otherwise impermissible restriction. Cabaret Enters., Inc.,
supra at 17, 468 N.E.2d 612.
131

The countervailing State interest cannot concern the
content of the speech at issue, as that would
impermissibly transform the restriction from content
neutral to content based. Renton v. Playtime Theatres,
Inc., 475 U.S. 41, 47, 106 S.Ct. 925, 89 L.Ed.2d 29
(1986). Instead, the municipality can attempt to address
the "secondary effects" of adult establishments in crafting
regulations. Id. at 47-48, 106 S.Ct. 925. The appropriate
secondary effects to be considered make an
exhaustive-but not surprising-list. Id. at 48, 106 S.Ct.
925 (crime prevention, protection of retail trade,
maintenance of property values, protection and
preservation of community life); D.H.L. Assocs., Inc. v.
O'Gorman, 199 F.3d 50, 57-58 (1st Cir.1999)
(controlling number of police calls); Mendoza, 444 Mass.
at 198-199, 827 N.E.2d 180 ("curbing crime, including
prostitution and rape, preserving property values, *108
and minimizing danger to public health"); Cabaret
Enters., Inc., 393 Mass. at 17, 468 N.E.2d 612 (crime
prevention); D.H.L. Assocs., Inc. v. Selectmen of
Tyngsborough, 64 Mass.App.Ct. 254, 257, 833 N.E.2d
149 (2005).
141 151

The demonstration of this countervailing State
interest in the form of the mitigation of negative
secondary effects need only be shown by evidence in the
judicial record or legislative history sufficient to conclude
WEST LAW

that the restraint on speech is required for the protection
of the **1265 public. 5 Cabaret Enters., Inc., 393 Mass. at
17, 468 N.E.2d 612. The municipality cannot rationalize
the restriction post hoc but must show the evidence it
actually considered in enacting the restriction. T & D
Video, Inc. v. Revere, 423 Mass. 577, 581, 670 N.E.2d
162 (1996). Neither is it necessary that the municipality
demonstrate these secondary effects by evidence
specifically studying its own unique circumstances.
Renton, 475 U.S. at 51-52, 106 S.Ct. 925 (municipality
need not "conduct new studies or produce evidence
independent of that already generated by other cities, so
long as whatever evidence the city relies upon is
reasonably believed to be relevant to the problem that the
city addresses").
Chandeni Sendall
CITY OF RENO I 8/23/2016 14:07:36
NOT necessary to conduct new studies. Simply need to
ensure other evidence already generated by other cities
is reasonably believed to address problems in Reno.
The town argues that it had sufficient evidence to believe
that the presence of adult entertainment and alcohol at the
same location would lead to increased crime, a secondary
effect that the town could have a substantial interest in
curtailing. It points to studies mentioned or outlined in a
presentation by Speak Out Mendon to the special town
meeting that passed the bylaw. We agree with the town
that the findings of the studies offer evidence sufficient to
conclude that increased crime is a secondary effect when
adult entertainment and alcohol service are in physical
proximity. Showtime attempts to undermine this
determination by arguing that, although crime prevention
is indeed a significant countervailing State interest, the
evidence before the town meeting did not support the
conclusion that alcohol at adult entertainment
establishments increases crime or that banning alcohol at
such establishments would decrease the rate of crime.6
Showtime offers no affirmative evidence to counter the
town's *109 determination that a countervailing State
interest exists. Its criticisms of the data relied on by
Mendon are the product of an article that highlights
statistical inaccuracies in specific studies relied on by
other municipalities to demonstrate a countervailing State
interest. See Bryant Paul, Government Regulation of
"Adult" Businesses Through Zoning and Anti-Nudity
Ordinances: Debunking the Legal Myth of Negative
Secondary Effects, 6 Comm. L. & Pol'y 355, 389 (2001).
None of the studies at issue in that article was utilized by
the town in the instant case. Therefore, we are satisfied
that evidence exists within the cited studies sufficient to
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support the conclusion that the town has reached in this
instance. Accordingly, we answer the first certified
question in the affirmative. The town utilized evidence
sufficient to demonstrate a countervailing State interest.
16 1 17 ! rs11 91 [to[

4. Narrowly tailored. Having concluded that
the town has sufficient evidence **1266 to believe that
alcohol and adult entertainment businesses lead to an
increase in crime and that crime prevention is a
substantial government interest, we tum to the question
whether the bylaw is "adequately tailored." "The 'essence
of narrowly tailoring' is that 'the guideline ... focuses on
the source of the evils the [town] seeks to eliminate ... and
eliminates them without at the same time banning or
significantly restricting a substantial quantity of speech
that does not create the same evils.' " Boston v. Back Bay
Cultural Ass'n, Inc., 418 Mass. 175, 182, 635 N.E.2d
1175 (1994), quoting Ward v. Rock Against Racism, 491
U.S. 781, 799 n. 7, 109 S.Ct. 2746, 105 L.Ed.2d 661
(1989). "So long as the means chosen are not substantially
broader than necessary to achieve the government's
interest, however, the regulation will not be invalid
simply because a court concludes that the government's
interest could be adequately served by some
less-speech-restrictive alternative." Ward, supra at 800,
I09 S.Ct. 2746. Put simply, we first examine if the
restriction is overbroad. If it is not overbroad, then the
restriction is not unconstitutional even if a less restrictive
alternative remains available. To determine if the
restriction is overbroad, we look not to the effect of the
restriction on the speech at issue but rather to the effect on
any other speech encompassed by the restriction and ask
if the sweep is "substantially broader than necessary" to
achieve the town's goal of crime prevention. Id.
*110 The town argues that the complete ban of alcohol on
the premises of establishments identified and defined in
G.L. c. 40A, § 9A, is not substantially broader than
necessary to prevent crime because adult entertainment
and the service of alcohol remain available to the public
but simply not in the same place. We have previously
rejected this rationale in Cabaret Enters., Inc., 393 Mass.
at 17- 18, 468 N.E.2d 612. In that case, we declined to
view a statute revoking a liquor license at an
establishment featuring nude dancing as one only
regulating liquor sales. Id. at 18, 468 N.E.2d 612. Instead
we stated that the statute prohibited nude dancing at
establishments that served alcohol, and thus was an
impermissible restriction on speech. Id.
The alcohol restriction here acts in the same manner as
the statute in Cabaret Enters., Inc., and therefore cannot
stand because it is substantially broader than necessary.
The bylaw on its face bans the service of alcohol at any
WESTLAW

establishment that displays live nudity to its patrons and
that is located within the adult entertainment overlay
district. We consider a hypothetical establishment
licensed to serve alcohol, such as a theater, theoretically
located in the adult entertainment overlay district, that
wishes to show "the rock musical 'Hair,' the play
'Equus,' and Richard Strauss's opera 'Salome' and Oscar
Wilde's play of the same name." Mendoza, 444 Mass. at
200, 827 N.E.2d 180. These mainstream performances
feature live nudity and thus fall under the alcohol
restriction. Yet this hypothetical theater cannot be said to
be an adult-or sexually oriented-business identified as
the source of negative secondary effects in the studies
utilized by the town. Accordingly, the sweep of that ban
encompasses "work[s] of unquestionable artistic and
socially redeeming significance" that might be displayed
at an establishment serving alcohol in the overlay district
but have not been shown to cause the disorderly conduct
the town seeks to prevent. Mendoza, supra, quoting Sees,
374 Mass. at 537, 373.N.E.2d 1151.
The town protests that the alcohol restriction cannot be
read in this manner. **1267 We are not so confident. The
bylaw would forbid the issuance of a permit for any of the
above performances in the spirit of crime prevention.
Banning all manner ot expression at establishments
licensed to serve alcohol on the basis that the expression
features nude dancing is not the logical response to the
determination that alcohol service in physical proximity
to adult businesses increases the incidence of crime.
Accordingly, such a ban would clearly violate art. 16 no
matter the interest in crime prevention. See Sees, 374
Mass. at 537, 373 N.E.2d 1151. The town must seek *111
other, narrower means to pursue its goal of crime
prevention. 7 Accordingly, we answer the second certified
question in the negative.
5. Conclusion. For the reasons stated, we answer the first
reported question in the affirmative and the second in the
negative. The Reporter of Decisions is directed to furnish
attested copies of this opinion to the clerk of this court.
The clerk in tum will transmit one copy, under the seal of
this court, to the clerk of the United States Court of
Appeals for the First Circuit, as the answers to the
questions certified, and will also transmit a copy to each
party.
So ordered.

All Citations
472 Mass. 102, 32 N.E.3d 1259
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Footnotes
Mike Ammendolia and Lawney Tinio.
2

Supreme Judicial Court Rule 1:03, as appearing in 382 Mass. 700 (1981), provides: "This court may answer questions
of law certified to it by ... a Court of Appeals of the United States .. . when requested by the certifying court if there are
involved in any proceeding before it questions of law of this State which may be determinative of the cause then
pending in the certifying court and as to which it appears to the certifying court there is no controlling precedent in the
decisions of this court."

3

The group cited two studies that specifically referenced crime and adult entertainment businesses in its presentation.
The first was a 1991 study that analyzed the effect on adult businesses, an undefined term, on crime rates over a
period of ten years in the city of Garden Grove, California. See McCleary & Meeker, Final Report to the City of Garden
Grove: The Relationship Between Crime and Adult Business Operations on Garden Grove Boulevard, October 23,
1991. The other study analyzed the effects of sexually oriented businesses in Los Angeles, California. McCleary,
Crime-Related Secondary Effects of Sexually Oriented Businesses: Report to the City Attorney, May 6, 2007. The
presentation also referenced another study that included crime as a secondary effect of sexually oriented businesses,
but the presentation did not cite the study for this point. Hecht, Report to the American Center for Law and Justice on
the Secondary Impacts of Sex Oriented Businesses, ERG/Environmental Research Group, March 31, 1996. Only the
1991 Garden Grove report explicitly concluded that the presence of alcohol in physical proximity to .adult businesses
heightened crime rates .

4

"CHAPTER XXV[:] ADULT ENTERTAINMENT ESTABLISHMENTS AND LIQUOR LICENSES
"The following provisions apply to all Adult Entertainment or Use establishments consisting of an 'adult bookstore',
'adult motion picture theater', 'adult paraphernalia store', 'adult video store', and an 'establishment which displays
live nudity for its patrons' as defined by [G.L. c. 40A, § 9A,] located within the layout lines of the Adult
Entertainment Overlay District created by the voters of the Town of Mendon on May 2nd, 2008 as set forth in the
Mendon Zoning Bylaws:
"1. The Town of Mendon shall not grant any license for the sale of alcohol for consumption in accordance with the
provisions of [G .L. c. 138, § 12,] to any Adult Entertainment or Use establishment, as defined by [G .L. c. 40A, §
9A,] as the presence of alcohol is documented to exacerbate negative secondary crime effects at
sexually-oriented businesses.
"2. The Town of Mendon shall not grant any special licenses for the sale of alcohol for consumption in accordance
with [G.L. c. 138, § 14,] to any establishment as defined as an Adult Entertainment or Use per [G.L. c. 40A, § 9A,]
as the presence of alcohol is documented to exacerbate negative secondary crime effects at sexually-oriented
businesses.
"3. The Town of Mendon shall not allow patrons of Adult Entertainment or Use establishments to consume
alcoholic beverages within any Adult Entertainment or Use establishment, even if such beverages are brought to
the premises by the patrons as a presence of alcohol is documented to exacerbate negative secondary crime
effects at sexually-oriented businesses.
"4. In the event that an establishment already in possession of a license in accordance with [G.L. c. 138, § 12 or
14,] applies for a license to operate an Adult Entertainment or Use, such establishment shall only be granted a
license to coincide with the expiration of its [G .L. c. 138, § 12 or 14,] license(s) and this license will not be
renewed."

5

In determining that the municipality has sufficient evidence to demonstrate the countervailing State interest, we
characterize the evidentiary bar a public entity must pass when restricting expression . Clearly, the State interest need
not be perfectly demonstrated, but the evidence before the municipality must lead to the reasonable conclusion that a
countervailing State interest exists in fact. This requirement ensures that the identified interest is not a spurious one.

6

Showtime also attempts to make the distinction between service of alcohol "at" an adult entertainment establishment,
as regulated by the alcohol restriction, and the service of alcohol in physical proximity to the establishment, as it claims
the Garden Grove study examined. This argument has no merit. The Garden Grove report concluded that the service
of alcohol within a radius of 1,000 feet of an adult business had a statistically significant effect on crime rates. Contrary
to Showtime's argument, this necessarily includes the center of the circle determined by the radius.

7

Showtime does not contest the town's right to further its interest in crime prevention through security and other
regulations. We particularly note that efforts to completely ban the service or provision of alcohol pose a different
question from attempts to regulate its consumption.
WESTLAW
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>Sexually Oriented Businesses; Adult
Businesses or Entertainment
KeyCite Yellow Flag - Negative Treatment
Distinguished by Town of Beech Mountain v. Genesis Wildlife
Sanctuary, Inc., N.C.App., May 10, 2016

The analysis of whether sexually oriented
business legislation violates the free speech
protections of the First Amendment consists of
three steps. U.S.C.A. Const.Amend. l.

97 F.Supp.3d 737
United States District Court,
D. South Carolina,
Columbia Division.

Cases that cite this headnote

CRICKET STORE 17, LLC d/b/a Taboo, Plaintiff

v.
CI1Y OF COLUMBIA, Defendant.
No. 3:13-cv-3557-TLW.

121

I

Signed March 31, 2015.

The first step in analyzing whether legislation
governing sexually oriented businesses violates
the First Amendment's protection of free speech
is determining whether the regulation bans
sexually oriented businesses outright or instead
only restricts when and where they may operate;
if it only restricts when and where they may
operate, it is analyzed as a time, place, and
manner regulation. U.S.C.A. Const.Amend. I.

Synopsis
Background: Sexually oriented retail business brought
action challenging city zoning ordinances governing
location at which business could operate as violative of
the First Amendment. City moved for summary judgment.

Holdings: The District Court, Terry L. Wooten, J., held
that:
[lJ

· ·
ord"mances were t"1me, p1ace, an d manner restnct1on;

[ZJ

ordinances were content neutral;

3

l

ordinances served substantial government interest;

l

ordinances were narrowly tailored;

[

[

4

5
[ l

alternative sites were available;

[61 ordinances were not a prior restraint on speech; and
[

7

l

ordinances were not ex post facto laws.

Motion granted.

West Headnotes (29)
111

Constitutional Law
.~Geographic restrictions in general
Constitutional Law
,~,Hours of operation

Cases that cite this headnote

131

Constitutional Law
'>Content neutrality
The second step in analyzing whether sexually
oriented business legislation violates the right to
free speech protected under the First
Amendment is determining whether the
ordinance is to be treated as content-neutral or
content-based; ifthe ordinance is to be treated as
a content-neutral time, place, and manner
regulation, then the ordinance is subject to
intermediate scrutiny. U.S.C.A. Const.Amend.
l.
1 Cases that cite this headnote

Constitutional Law
© 2017 Thomson Reuters. No claim to original U.S. Government Works.

1

Cricket Store 17, LLC v. City of Columbia, 97 F.Supp.3d 737 (2015)

14]

Cases that cite this headnote

Constitutional Law
PSexually Oriented Businesses; Adult
Businesses or Entertainment
If the ordinance governing sexually oriented
businesses is subject to intermediate scrutiny,
then the third step in analyzing whether the
ordinance violates the free speech protections of
the First Amendment is determining whether the
regulation is designed to serve a substantial
government interest, whether it is narrowly
tailored to achieve that interest, and whether it
unreasonably limits alternative avenues of
communication. U.S.C.A. Const.Amend. 1.

17]

Constitutional Law
...=Secondary effects

An ordinance that is aimed at the negative
secondary effects of sexually oriented
businesses, not the content of the speech, is
treated as content-neutral legislation in
determining whether it violates the right to
protected speech under the First Amendment.
U.S.C.A. Const.Amend. I.

Cases that cite this headnote
2 Cases that cite this headnote

{51

Constitutional Law
'.=Zoning and land use in general
Zoning and Planning
s---Sexually oriented businesses; nudity

{8]

The First Amendment "reasonably believed to
be relevant" standard required of a city when
enacting legislation based on secondary effects
is not arduous. U.S.C.A. Const.Amend. I.

City's zoning ordinances governing sexually
oriented businesses were a time, place, and
manner restriction for purposes of determining
whether they violated right to free speech
protected under the First Amendment, where
ordinances were not an outright ban and merely
set forth where such businesses could operate.
U.S.C.A. Const.Amend. I.

Cases that cite this headnote

19]

Cases that cite this headnote

{6]

Constitutional Law
"'"'Geographic restrictions in general
Constitutional Law
·:P.Hours of operation

An ordinance that does not ban sexually oriented
businesses outright, and instead only restricts
when and where they operate, is analyzed as a
time, place, and manner regulation for purposes
of determining whether it violates the right to
free speech protected under the First
Amendment. U.S.C.A. Const.Amend. I.

Constitutional Law
·?Secondary effects

Constitutional Law
rSecondary effects

Under the First Amendment "reasonably
believed to be relevant" standard required of a
city when enacting legislation based on
secondary effects, if a city's conclusions appear
reasonable, the court should not find that they
are unsupported; furthermore, as long as the
evidence supports the necessary proposition, it is
not necessary that the legislators actually
reviewed or considered the evidence in passing
the ordinance. U.S.C.A. Const.Amend. I.
Cases that cite this headnote

© 2017 Thomson Reuters No claim to original U.S. Government Works

2

Cricket Store 17, LLC v. City of Columbia, 97 F.Supp.3d 737 (2015)

1101

U.S.C.A. Const.Amend. I.
Constitutional Law
:=Secondary effects
Zoning and Planning
>Sexually-oriented businesses; nudity

City ordinances governing sexually oriented
businesses were content neutral for purposes of
determining whether ordinances violated right to
free speech protected under First Amendment,
notwithstanding that city lawmakers passed
ordinances shortly after business opened, and
that certain lawmakers allegedly expressed
animus towards such businesses, where
ordinances were enacted to regulate secondary
effects of sexually oriented businesses by
restricting the places they could operate.
U.S.C.A. Const.Amend. l.

Cases that cite this headnote

[131

~=Matters

Constitutional Law
>"Invalidation, annulment, or repeal of statutes
Constitutional Law
,c=Motive

Cases that cite this headnote

[141

Cases that cite this headnote

Constitutional Law
'>Secondary effects
Zoning and Planning
~=Sexually-oriented businesses; nudity

City could rely on studies regarding negative
secondary effects of different types of adult
entertainment establishments in passing content
neutral ordinances that had the effect of
prohibiting a sexually oriented retail business
from operating in certain areas without violating
the free speech protections of the First
Amendment; city was required only to rely on
evidence it reasonably believed to be relevant.

Constitutional Law
<=Sexually Oriented Businesses; Adult
Businesses or Entertainment

Third step in determining whether regulations
governing sexually oriented businesses violate
free speech protections of the First Amendment
comprises three separate requirements: (1) the
regulations must be designed to serve a
substantial government interest; (2) they must be
narrowly tailored to achieve that interest; and (3)
they must not unreasonably limit alternative
of
communication.
U.S.C.A.
avenues
Const.Amend. l.

Courts will not strike down otherwise
constitutional legislation based on alleged
improper legislative motives or statements.

1121

directly in issue

Land use planner's opm10n that studies
regarding secondary effects of sexually oriented
businesses were insufficient to support city's
time, place, and manner restriction on speech
protected under the First Amendment by
regulating where such business could operate
was a legal conclusion beyond planner's area of
expertise. U.S.C.A. Const.Amend. l.

I Cases that cite this headnote

1111

Evidence

Cases that cite this headnote

1151

Constitutional Law
:=Sexually Oriented Businesses; Adult
Businesses or Entertainment
Constitutional Law
>Secondary effects

For purposes of determining whether content
neutral regulations violate the right to protected
speech under the First Amendment, attempting
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to preserve the quality of urban life and prevent
negative secondary effects from sexually
oriented businesses are substantial government
interests. U.S.C.A. Const.Amend. 1.

governmental interest
The requirement of narrow tailoring, necessary
for a content neutral time place and manner
restriction not to violate free speech protections
under the First Amendment, is satisfied so long
as the regulation promotes a substantial
government interest that would be achieved less
effectively absent the regulation; it need not be
the least restrictive or least intrusive means of
doing so. U.S.C.A. Const.Amend. 1.

Cases that cite this headnote

[161

Constitutional Law
>Secondary effects
Zoning and Planning
~=Sexually-oriented businesses; nudity

Cases that cite this headnote

City ordinances prohibiting sexually oriented
businesses from operating in certain areas
served substantial government interest of
seeking to prevent negative secondary effects
from such businesses, as element of determining
whether ordinances violated right to free speech
protected under the First Amendment. U.S.C.A.
Const.Amend. 1.

119]

The validity of the regulation providing a
content neutral time, place, and manner
restriction depends on the relation it bears to the
overall problem llw governmenl seeks lo correcl,
not on the extent to which it furthers the
government's interests in an individual case; the
regulation will not be invalid simply because a
court concludes that the government's interest
could be adequately served by some
less-speech-restrictive alternative. U.S.C.A.
Const.Amend. 1.

I Cases that cite this headnote

(17[

Constitutional Law
,,-Narrow tailoring requirement; relationship to
governmental interest

Constitutional Law
'.?=Secondary effects
Zoning and Planning
> Sexually-oriented businesses; nudity

Cases that cite this headnote
City ordinances restricting sexually oriented
business' hours of operation, prohibiting
business from providing multiple classifications
of entertainment, and reqmrmg business
employees to have licenses were narrowly
tailored to serve substantial government interest
of reducing negative secondary effects of such
businesses, as element of determining whether
ordinances violated right to free speech
protected under the First Amendment. U.S.C.A.
Const.Amend. 1.

1201

It does not violate the right to protected speech
under the First Amendment to restrict the hours
during which a sexually oriented business may
operate. U.S.C.A. Const.Amend. I.

Cases that cite this headnote

[18]

Constitutional Law
of operation

·:~·=Hours

Cases that cite this headnote

Constitutional Law
Narrow tailoring requirement; relationship to

1211

Constitutional Law
:=Availability of other sites

~~~~~~~~~
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The fact that land available for use by a sexually
oriented business may already be occupied, not
for sale, or not commercially viable is irrelevant
to the question of whether alternative sites are
available for purposes of determining whether
ordinances limiting sexually oriented businesses
to such locations violates the right to speech
protected under the First Amendment; land
deemed available includes acreage in all stages
of development from raw land to developed,
industrial, warehouse, office, as well as
shopping space, and private deed restrictions
and the economic feasibility of relocating are
not First Amendment concerns. U.S.C.A.
Const.Amend. 1.

the right to free speech protected under the First
Amendment, the appropriate consideration is
whether there are a constitutionally sufficient
number of sites available to a sexually oriented
business; there must be at least one available
site, but it is not clear how many more than that
are necessary. U.S.C.A. Const.Amend. I.
Cases that cite this headnote

1241

A licensing ordinance for sexually oriented
businesses is not an unconstitutional prior
restraint on speech protected under the First
Amendment as long as it: (1) avoids unbridled
discretion in the licensing decision maker; (2)
places limits on the time within which the
decision maker must issue the license; and (3)
provides for prompt judicial review of an
adverse decision. U.S.C.A. Const.Amend. 1.

Cases that cite this headnote

1221

Constitutional Law
·,=Availability ofother sites
Zoning and Planning
>Sexually-oriented businesses; nudity

Under city ordinances governing where sexually
oriented businesses could operate, alternative
sites were available, as element of determining
whether ordinances violated right to protected
speech under the First Amendment; fact that
some of the 46 available parcels were vacant,
might have required environmental remediation,
or were subject to additional permitting
requirements
did
not
render
them
constitutionally unavailable, and none of the 46
available sites was in an overlay district that
would disallow sexually oriented businesses.
U.S.C.A. Const.Amend. 1.

Cases that cite this headnote

[25]

Constitutional Law
of other sites

Cases that cite this headnote

i,~A vailability

In analyzing whether alternative sites are
available, as element of determining whether
content neutral regulations governing where
sexually oriented businesses can operate violates

Constitutional Law
PZoning and land use in general
Zoning and Planning
c'~Sexually-oriented businesses; nudity

Ordinances governing location and operation of
sexually oriented businesses were not an
unconditional prior restraint on speech protected
under the First Amendment, where ordinance
provided reasonably objective criteria for
denying a license, placed a limit on the time in
which a decision-maker had to issue or deny a
license, and provided for prompt judicial review.
U.S.C.A. Const.Amend. I.

Cases that cite this headnote

[231

Constitutional Law
, ~Licenses and permits in general

[261

Constitutional Law
)=Particular Issues and Applications
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Zoning and Planning
i= Sexually-oriented businesses; nudity

business failed to offer any explanation as to
why
motion
was
untimely.
U.S.C.A.
Const.Amend. 1; Fed.Rules Civ.Proc.Rule 6(d),
28 U.S.C.A.

0

City ordinances governing locations of sexually
oriented business were not unconstitutional ex
post
facto
laws,
notwithstanding
that
ordinances' two-year amortization period began
running before city identified alternative sites
for business to relocate; ordinances only
punished activity following their passage and
running of amortization period. U.S.C.A. Const.
Art. 1, § 10, cl. 1.
Cases that cite thi s headnote

127 1

Constitutional Law
:.=Penal laws in general
Constitutional Law
>=-Punishment in general
Constitutional Law
)=Evidence
There are four types of ex post facto laws: (1)
every law that makes an action done before the
passing of the law, and which was innocent
when done, criminal, and punishes such action;
(2) every law that aggravates a crime, or makes
it greater than it was, when committed; (3) every
law that changes the punishment, and inflicts a
greater punishment, than the law annexed to the
crime, when committed; and (4) every law that
alters the legal rules of evidence, and receives
less, or different, testimony, than the law
required at the time of the commission of the
offence, in order to convict the offender.
U.S.C.A. Const. Art. 1, § 10, cl. 1.

Cases that cite this headnote

1291

Federal Civil Procedure
>P Failure to respond; sanctions
A district court has discretion to consider an
untimely motion to compel if the movant offers
an acceptable explanation for the motion's
tardiness. Fed.Rules Civ.Proc.Rule 6(d), 28
U.S .C.A.
Cases that cite this headnote

Attorneys and Law Firms
*741 Thomas R. Goldstein, Belk Cobb Infinger and
Goldstein, Charleston, SC, for Plaintiff.
Scott Dean Bergthold, Law Office of Scott D. Bergthold
PLLC, Chattanooga, TN, Jeanne J. Lisowski, Office of
the City Attorney, Peter M. Balthazor, Riley Pope and
Laney, Columbia, SC, for Defendant.

Order
Cases that cite thi s headnote
TERRY L. WOOTEN, Chief Judge.

[28 1

Federal Civil Procedure
> Failure to respond; sanctions
Court would not consider untimely motion to
compel discovery in sexually oriented business'
action challenging ordinances governing where
it could operate as violative of right to free
speech protected under First Amendment, where

This action, brought by Cricket Store 17, LLC d/b/a
Taboo, alleges First, Fifth, *742 and Fourteenth
Amendment violations against the City of Columbia
regarding the City's sexually oriented business
ordinances. Before the Court are the City's Motion for
Summary Judgment, ECF No. 25 , and Taboo's Motion
for Summary Judgment, ECF No. 38. The Court grants
the City's motion and denies Taboo's motion.
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I. Factual and Procedural History
Taboo is a sexually oriented business located on "highly
commercialized United States Highways" in Columbia,
South Carolina. ECF No. 5-2 at 2. After receiving its
business license from the City, it opened for business on
December 5, 2011. Id. at 3. It has operated continuously
at its current location since opening.

[Taboo] is a small business that
provides take home only retail
merchandise. It is only 1,600
square feet, and it provides no
on-site adult entertainment. There
is no theater; there are no mm1
movies; and there are no live
performances. What [Taboo] sells
is a mixed inventory of clothing,
lotions, candles, vitamins, massage
oils, party supplies, batteries,
contraceptives,
smoking
accessories, novelties, gifts, games,
and DVDs and magazines.

Id. at 4.
On December 29, 2011, less than one month after Taboo
opened, the City adopted Ordinance No. 2011-105
("2011 Ordinance"), ECF No. 1-1, which is a
comprehensive ordinance regulating sexually oriented
businesses in the City and which amended its
then-existing sexually oriented business ordinance.
The purpose of the 2011 Ordinance is described as
follows:
It is the purpose of this Article to
regulate
sexually
oriented
businesses in order to promote the
health, safety, and general welfare
of the citizens of the City, and to
establish reasonable and uniform
regulations
to
prevent
the
deleterious secondary effects of
sexually oriented businesses within
the City. The provisions of this
Article have neither the purpose
nor effect of imposing a limitation
or restriction on the content or
reasonable
access
to
any
communicative materials, including
sexually
oriented
materials.
Similarly, it is neither the intent nor
effect of this Article to restrict or
deny access by adults to sexually

oriented materials protected by the
First Amendment, or to deny access
by the distributors and exhibitors of
sexually oriented entertainment to
their intended market. Neither is it
the intent nor effect of this Article
to condone or legitimize the
distribution of obscene material.
Columbia, S.C., Code § 11--00l(a) (2015). The 2011
Ordinance also contains an extensive findings and
rationale section that lists dozens of court opinions and
orders, reports from various cities across the country, and
several journal articles. Id. § 11--00l(b). Based on this
information, the City made the following findings:
(1) Sexually oriented businesses, as a category of
commercial uses, are associated with a wide variety
of adverse secondary effects including, but not
limited to, personal and property crimes, prostitution,
potential spread of disease, lewdness, public
indecency, obscenity, illicit drug use and drug
trafficking, negative impacts on surrounding
properties, urban blight, litter, and sexual assault and
exploitation. Alcohol consumption impairs judgment
and lowers inhibitions, thereby increasing the risk of
adverse secondary effects.

(2) Sexually oriented businesses should be separated
from sensitive land uses to minimize the impact of
their *743 secondary effects upon such uses, and
should be separated from other sexually oriented
businesses, to minimize the secondary effects
associated with such uses and to prevent an
unnecessary concentration of sexually oriented
businesses in one area.
(3) Each of the foregoing negative secondary effects
constitutes a harm which the City has a substantial
government interest in preventing and/or abating.
This substantial government interest in preventing
secondary effects, which is the City's rationale for
this Article, exists independent of any comparative
analysis between sexually oriented and non-sexually
oriented businesses. Additionally, the City's interest
in regulating sexually oriented businesses extends to
preventing future secondary effects of either current
or future sexually oriented businesses that may
locate in the City. The City finds that the cases and
documentation relied on in this Article are
reasonably believed to be relevant to said secondary
effects.

Id. The legislative record consists of almost 2,200 pages.
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Among other provisions, the 2011 Ordinance does the
following:
- requires a sexually oriented business to hold a
sexually oriented business license, id. § l l--604(a);
- requires each individual employee to hold a
sexually oriented business employee license, id. §
l l--604(b);
provides standards for issuance, suspension,
revocation, denial, and transfer of licenses, as well as
appeals oflicensing decisions, id. §§ 11--604-11;
- requires the business to be closed between
midnight and 6:00 AM, id. § 11 612;
- restricts the location of the business, id. §
l l--620(a}-(d); and
- provides a two-year amortization period for an
existing business, in addition to the possibility of a
hardship extension, id. § l l--620(e}-(t).
On November 13, 2012, the City adopted Ordinance No.
2012--093 ("2012 Ordinance"). RC:F No. 7-7. The 2012
Ordinance provides substantially the same purpose,
findings, and rationale section as the 2011 Ordinance.
Columbia, S.C., Code § 17-371 (2015). Additionally, and
relevant to this action, it alters the permissible locations
for a sexually oriented business. Id. § 17-374. Its
adoption requires Taboo to move from its current
location.
Under the 2012 Ordinance, a sexually oriented business
must be located within an M-1 (light industrial) or M-2
(heavy industrial) district. Id. § l 7-374(b ). Additionally,
it must be at least 900 feet from a church, a residential
district, an outdoor recreational facility at which minors
are likely to congregate, a lot devoted to residential use, a
day care facility, or a cemetery. Id. § l 7-374(c). It also
must be at least 1,000 feet from another sexually oriented
business and at least 1,250 feet from any elementary or
secondary school, and it may not be within the same
building as another sexually oriented business. Id. §
l 7-374(d}-(t). The distance buffer is measured from the
nearest portion of the building used by the sexually
oriented business, not the property line of the parcel on
which it is located. Id. § l 7-374(g).
Prior to filing this action, Taboo sought a hardship
extension of the amortization period under § 11--620(±).
That section provides that an application for a hardship
extension "shall include evidence of purchase and
improvement costs, income earned and lost, depreciation,
ti.

and costs of relocation." Id. § 11-620(±). It also provides
that "[t]he hardship extension shall *744 be granted only
upon a showing that the nonconforming sexually oriented
business is unable to recoup its investments, made prior to
the effective date of this Article, in its current location
unless the hardship extension is granted." Id.
The independent hearing officer denied Taboo's extension
request on November 29, 2013. ECF No. 7-3 at 6. The
hearing officer found that Taboo "failed to establish the
amount of its investment made prior to December 29,
2011 and it has also failed to establish that it has not
reasonably recouped its investment." Id. at 5. The hearing
officer further found that its accounting paperwork
"showed significant inaccuracies, rendering the
statements of little or no evidentiary value," that "[t]he
bank statements are, likewise, insufficient to show
Taboo's investment prior to December 29, 2011 or the
amount of investment recouped in that [Taboo's owner]
comingled business and personal use of this account," and
that "no evidence was presented regarding income and
expenses for 2013, which, at the time of [the] hearing,
represented an additional 10 Yz months for Taboo to
recoup its investment." Id. at 5--6. Accordingly, the
hearing officer denied the extension request. Id. at 6.
On December 20, 2013, Taboo filed this action seeking
monetary damages, injunctive relief, a declaration that the
2011 and 2012 Ordinances are unconstitutional (both
facially and as-applied), and attorneys' fees. ECF No. 1 at
11-12.
At the same time that Taboo filed this action, it filed a
motion for preliminary injunction, requesting a
preliminary injunction prohibiting the City from taking
any action to close the store upon the expiration of its
2013 business license on December 31, 2013, requiring
the City to renew Taboo's 2014 business license, and
prohibiting the use of law enforcement to close the store
until the Court made a final ruling on the case. ECF No.
5. After briefing and a hearing, the Court denied the
motion in a written order. ECF No. 19. The Court also
denied Taboo's motion to reconsider. ECF Nos. 22, 57.
After the City filed its Answer to the Complaint, ECF No.
20, it filed its Motion for Summary Judgment, ECF No.
25. Taboo then filed its own Motion for Summary
Judgment. ECF No. 38. The parties filed extensive briefs,
affidavits, and expert reports regarding their respective
motions. See ECF Nos. 29, 36, 39, 40, 48, 49, 50, 53, 58,
64, 68, 72. After briefing was completed, the Court held a
hearing on the motions on January 22, 2015. The matter is
now ripe for decision.
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II. Standard of Review
Summary judgment shall be granted "if the movant shows
that there is no genuine dispute as to any material fact and
that the movant is entitled to judgment as a matter of
law." Fed.R.Civ.P. 56(a). "By its very terms, this standard
provides that the mere existence of some alleged factual
dispute between the parties will not defeat an otherwise
properly supported motion for summary judgment; the
requirement is that there be no genuine issue of material
fact." Anderson v. Liberty lobby, Inc., 477 U.S. 242,
24 7-48, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). "Only
disputes over facts that might affect the outcome of the
suit under the governing law will properly preclude the
entry of summary judgment." Id. at 248, 106 S.Ct. 2505.
"[A]t the summary judgment stage the judge's function is
not himself to weigh the evidence and determine the truth
of the matter but to determine whether there is a genuine
issue for trial." Id. at 249, 106 S.Ct. 2505. The court
should view the evidence in the light most favorable to
the nonmoving party and draw all inferences in its favor.
Id. at 255, 106 S.Ct. 2505. However, "facts must be
viewed in the light most favorable to the non-moving
*745 party only if there is a genuine dispute as to those
facts." Scott v. Harris, 550 U.S. 372, 380, 127 S.Ct. 1769,
167 L.Ed.2d 686 (2007).
In considering cross-motions for summary judgment, the
court should "rule upon each party's motion separately
and determine whether summary judgment is appropriate
as to each under the Rule 56 standard." Monumental
Paving & Excavating, Inc. v. Pa. Mfrs. Ass 'n Ins. Co.,
176 F.3d 794, 797 (4th Cir.1999).

Ill Discussion
Taboo makes both a facial and an as-applied challenge to
the ordinances. However, the analysis for both is the
same. See Independence News, Inc. v. City of Charlotte,
568 F.3d 148, 155 n. 3 (4th Cir.2009).
1

2

3

4

The analysis of sexually oriented business
legislation consists of three steps. See City of Los Angeles
v. Alameda Books, Inc., 535 U.S. 425, 434, 122 S.Ct.
1728, 152 L.Ed.2d 670 (2002) (plurality) (describing the
three-step analysis from City of Renton v. Playtime
Theatres, Inc., 475 U.S. 41, 106 S.Ct. 925, 89 L.Ed.2d 29
(1986)). The first step is determining whether the
regulation bans sexually oriented businesses outright or
instead only restricts when and where they may operate. If
it only restricts when and where they may operate, it is
analyzed as a time, place, and manner regulation. See
11 11 11 11

Independence News, 568 F.3d at 154 (citing Renton, 475
U.S. at 46, 106 S.Ct. 925). The second step is determining
whether the ordinance is to be treated as content-neutral
or content-based. See id. (citing Renton, 475 U.S. at
47-49, 106 S.Ct. 925). If the ordinance is to be treated as
a content-neutral time, place, and manner regulation, then
the ordinance is subject to intermediate scrutiny.
Imaginary Images v. Evans, 612 F.3d 736, 742 (4th
Cir.2010). If the ordinance is subject to intermediate
scrutiny, then the third step is determining whether the
regulation is designed to serve a substantial government
interest, whether it is narrowly tailored to achieve that
interest, and whether it unreasonably limits alternative
avenues of communication. See Independence News, 568
F.3d at 154 (citing Ward v. Rock Against Racism, 491
U.S. 781, 798, 109 S.Ct. 2746, 105 L.Ed.2d 661 (1989);
Renton, 475 U.S. at 47, 106 S.Ct. 925). The Court will
address each of these steps.

A. Time, place, and manner regulation
6
City's ordinances are time, place, and manner
regulations. An ordinance that does not ban sexually
oriented businesses outright, and instead only restricts
when and where they operate, is analyzed as a time, place,
and manner regulation. See id. (citing Renton, 475 U.S. at
46, 106 S.Ct. 925). Here, the City's ordinances do not ban
sexually oriented businesses outright. See Columbia, S.C.,
Code § l l-60l(a) (providing that the ordinance has
"neither the purpose nor effect of imposing a limitation or
restriction on the content or reasonable access to any
communicative materials, including sexually oriented
materials"); id. § 17-371 (same). Rather, like the
ordinances in Renton and Independence News, the City's
ordinances primarily seek to regulate the areas where a
sexually oriented business may locate. See Renton, 475
U.S. at 44-45, 106 S.Ct. 925 (prohibiting adult movie
theaters from locating within 1,000 feet of any residential
zone, single- or multiple-family dwelling, church, park, or
school); Independence News, 568 F.3d at 151 (prohibiting
sexually oriented businesses from locating within various
distances from various property uses). Because the City's
ordinances are not an outright ban on sexually oriented
businesses, they are properly analyzed as time, place, and
manner regulations.
5

1 1 1 1 The

*746 B. Content-based or content-neutral
Having determined that the City's ordinances are time,
place, and manner regulations, the next step is to
determine whether they are to be treated as content-based
or content-neutral. An ordinance that is aimed at the
negative secondary effects of sexually oriented
171
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businesses, not the content of the speech, is treated as
content-neutral legislation. Independence News, 568 F.3d
at 154 (citing Renton, 475 U.S. at 47--49, 106 S.Ct. 925).
When enacting legislation based on secondary effects, a
city
is entitled to "rely heavily on the experience of, and
studies produced by, other cities and states, as well as
on court opinions from other jurisdictions," [Mitchell v.
Comm 'n on Adult Entm 't Establishments, 10 F.3d 123,
133 (3d Cir.1993) ], and need not, before enacting such
ordinances, "conduct new studies or produce evidence
independent of that already generated by other cities, so
long as whatever evidence the city relies upon is
reasonably believed to be relevant to the problem that
the city addresses." [Renton, 475 U.S. at 51-52, 106
S.Ct. 925].

Independence News, 568 F.3d at 155.
9

1s1 1 1 The

"reasonably believed to be relevant" standard is
not arduous. The evidence need not satisfy the demanding
standard of Daubert v. Merrell Dow Pharmaceuticals,
Inc., 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469
(1993). Alameda Books, 535 U.S. at 439, 122 S.Ct. 1728
(plurality); G.M Enters., Inc. v. Town of St. Joseph, 350
F.3d 631, 640 (7th Cir.2003). The Supreme Court has
consistently held that cities "must have latitude to
experiment" and that "very little evidence is required" to
satisfy the evidentiary requirement. Alameda Books, 535
U.S. at451, 122 S.Ct. 1728 (Kennedy, J., concurring). Ifa
city's conclusions appear reasonable, the Court should not
find that they are unsupported. Id. at 452, 122 S.Ct. 1728.
Furthermore, as long as the evidence supports the
necessary proposition, it is not necessary that the
legislators actually reviewed or considered the evidence
in passing the ordinance. See R. VS., LLC v. City of
Rockford, 361 F.3d 402, 411 n. 6 (7th Cir.2004).
10

1 1 The City's ordinances are explicit in targeting the

secondary effects of the speech, not the speech itself. See
Columbia, S.C., Code § l l-60l(a) ("It is the purpose of
this Article to regulate sexually oriented businesses in
order to promote the health, safety, and general welfare of
the citizens of Columbia, and to establish reasonable and
uniform regulations to prevent the deleterious secondary
effects of sexually oriented businesses within Columbia.
The provisions of this Article have neither the purpose
nor effect of imposing a limitation or restriction on the
content or reasonable access to any communicative
materials, including sexually oriented materials."); id. §
17-371 (same).
Taboo argues that the ordinances are content-based and
therefore subject to strict scrutiny. It primarily bases this

argument on the timing and circumstances surrounding
the 2011 Ordinance's enactment and on statements
allegedly made by some of the members of City Council.
Regarding the timing of the 2011 Ordinance's enactment,
Taboo argues that animus may be found because the 2011
Ordinance was enacted less than one month after Taboo
opened its doors. However, the fact that Taboo's opening
spurred the City into action is not controlling, as this does
not demonstrate that a ban on Taboo's erotic message was
a motive for the ordinances. 1 See D.G. Rest. Corp. v. City
*747 of Myrtle Beach, 953 F.2d 140, 146 (4th Cir.1991)
("That it took D.G. Restaurant's announced plans to spur
the city to this realization [about negative secondary
effects concerns] does not in any way impute illicit or
unconstitutional motives to the Myrtle Beach city
council.").
Taboo also relies on the statements of several of the
members of City Council, but those statements are both
legally innocuous and irrelevant to the analysis of the
issues in this case. Taboo references a newspaper article,
which quotes one of the council members as saying, "I
just don't think [sexually oriented businesses] belong on
major thoroughfares," and that the City needs to "[g]et
professionals to tell us where does it [sic] belong." bCF
No. 14-3 at 2. That council member later remarked at a
council meeting that the zoning changes took sexually
oriented businesses away from major commercial
corridors and that these businesses were an inappropriate
use for general commercial areas. ECF No. 68-2 at 6.
Another member said that "the only tragedy in his heart is
that we can't zone them out of the city." Id.
11

1 1 Contrary to Taboo's assertions, these statements do

not necessarily reflect a desire by the council members to
ban Taboo's message and, instead, are arguably a
recognition that the City cannot enact an outright ban, but
that it may regulate the location of sexually oriented
businesses. Furthermore, even if these statements could
be construed as these council members' desires to ban
businesses like Taboo's, courts will not strike down
otherwise constitutional legislation based on alleged
improper legislative motives or statements. Renton, 475
U.S. at 47--48, 106 S.Ct. 925; see also United States v.
O'Brien, 391 U.S. 367, 384, 88 S.Ct. 1673, 20 L.Ed.2d
672 ( 1968) (declining to void an otherwise constitutional
statute "which could be reenacted in its exact form if the
same or another legislator made a 'wiser' speech about
it"); DiMa Corp. v. Town of Hallie, 185 F.3d 823, 828
(7th Cir.1999) (concluding that "[t]he actual motives of
those who enacted the ordinance are irrelevant to our First
Amendment analysis"); Ambassador Books v. City of
Little Rock, 20 F.3d 858, 863 (8th Cir.1994) (concluding
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that a handwritten statement from the city attorney that he
wanted to "shut these places down!" was not sufficient to
disregard the stated purpose of the ordinances); D.G.
Rest., 953 F.2d at 146 ("[T]he individual motives of
legislators, even if those motives are demonstrated to
conflict with the expressed purpose of the enacted
legislation, are rarely relevant to a court's consideration
of the legitimacy of the legislation.").
2

P l Taboo also argues that the Court should rely on the

Eleventh Circuit's ruling in Flanigan 's Enterprises, Inc.
of Georgia v. Fulton County (Flanigan 's I), 242 F.3d 976
(11th Cir.2001 ), in which that court determined that a
county ordinance prohibiting the sale of alcoholic
beverages in adult establishments was unconstitutional.
However, that case is clearly distinguishable from
Taboo's case.
In Flanigan 's I, the county conducted its own study on
of adult entertainment
the secondary effects
establishments that *748 served alcohol, which showed
no increase in crime at such establishments, and, in fact,
showed increased calls for service and crime at non-adult
entertainment establishments. Flanigan 's I, 242 F.3d at
979. Additionally, some of the adult establishments
conducted their own study, which showed no negative
economic impact caused by the clubs, and another study
from the county showed the same. See id. at 979-80.
Despite these local studies showing a lack of negative
secondary effects, the county, relying on various foreign
studies, passed the ordinance. Id. at 980-81. The Eleventh
Circuit recognized that a government entity need not
conduct its own studies, but, "having done so, the
[county] cannot ignore the results." Id. at 986. The court
found that "it was unreasonable for [the county] to rely on
remote, foreign studies concerning secondary effects
when the county's own current, empirical data
conclusively demonstrated that such studies were not
relevant to local conditions." 2 Id.
The holding in Flanigan 's I is not applicable to this case
because the City did not conduct its own local studies
prior to enacting the ordinances. Instead, the City relied
on dozens of court opinions and orders, reports from
various cities across the country, and several journal
articles as evidence that sexually oriented businesses have
certain negative secondary effects. Columbia, S.C., Code
§§ ll--60l(b), 17-371. This approach is constitutionally
permissible and has been approved by both the Supreme
Court and the Fourth Circuit. See, e.g., Alameda Books,
535 U.S. at 438, 122 S.Ct. 1728 (plurality); Renton, 475
U.S. at 51-52, 106 S.Ct. 925; Imaginary Images, 612 F.3d
at 745; Independence News, 568 F.3d at 155.

Taboo also argues that its business is different from the
movie theaters and strip clubs in cases such as Renton and
D. G. Restaurant because it is a retail-only store-there is
no live entertainment on the premises. Thus, Taboo
argues that the cases and other evidence discussing
negative secondary effects do not apply to its store.
However, the distinction Taboo attempts to make is not
supported by the case law.
Under Renton and its progeny, the government need only
rely on evidence that is "reasonably believed to be
relevant to the problem that the [government] addresses."
Renton, 475 U.S. at 51-52, 106 S.Ct. 925; accord
Alameda Books, 535 U.S. at 437, 122 S.Ct. 1728
(plurality), 451 (Kennedy, J., concurring). The City
argues that under this standard, it did not need to rely on
evidence specific to retail-only stores. The Court agrees.
See, e.g., Richland Bookmart, Inc. v. Knox County, 555
F.3d 512, 526 (6th Cir.2009) ("Requiring local
governments to produce evidence of secondary effects for
all categories created by every articulable distinction is a
misapprehension of the Supreme Court's holding that
governments may rely on any evidence 'reasonably
believed to be relevant.' " (citing Alameda Books, 535
U.S. at 438-39, 122 S.Ct. 1728 (plurality))); ILQ Invs.,
Inc. v. City of Rochester, 25 F.3d 1413, 1418 (8th
("ILQ
argues
that
Rochester
was
Cir.1994)
constitutionally required to disregard these studies
because none evaluated the secondary effects of a
bookstore offering non-adult as well as *7 49 adult
materials and having no facilities for on-premises
consumption. That is simply not the law.").
Furthermore, even though the City was not required to, it
did, in fact, rely on evidence about negative secondary
effects arising from retail-only stores in enacting the
ordinances, including H & A Land Corp. v. City of
Kennedale, 480 F.3d 336 (5th Cir.2007); World Wide
Video of Washington, Inc. v. City of Spokane, 368 F.3d
1186 (9th Cir.2004 ); Reliable Consultants, Inc. v. City of
Kennedale, No. 4:05-CV-166-A, Findings of Fact and
Conclusions of Law (N.D.Tex. May 26, 2005); People ex
rel. Deters v. The Lion's Den, Inc., Case No. 04-CH-26,
Modified Permanent Injunction Order (Ill. 4th Judicial
Cir., Effingham County, July 13, 2005); the documentary
evidence on negative secondary effects that the City of
Spokane relied on in enacting its ordinances; and Richard
McCleary, Rural Hotspots: The Case ofAdult Businesses,
19 Criminal Justice Policy Review 153 (2008). The
Constitution does not require more.
1131

Taboo relies on the extensive filings and reports
prepared by its expert, R. Bruce McLaughlin, who
essentially concludes that the secondary effects evidence

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

11

Cricket Store 17, LLC v. City of Columbia, 97 F.Supp.3d 737 (2015)

relied on by the City does not support the ordinances. See,
e.g., ECF Nos. 40-1at27, 40-2 at I, 40- 7 at 26-27. He is
primarily offered by Taboo as an expert in the area of
land use planning. The issue of secondary effects
evidence and its sufficiency under the relevant case law is
a legal question beyond his area of expertise. Other courts
that have considered his legal opinions have given them
limited or no consideration. See, e.g., World Wide Video
of Wash., Inc. v. City of Spokane, 227 F.Supp.2d 1143,
1149 n. 3 (E.D.Wash.2002), aff'd, 368 F.3d 1186 (9th
Cir.2004) (concluding that McLaughlin was "not
qualified to render what are essentially legal opinions and
conclusions"); Colacurcio v. City of Kent, 944 F.Supp.
1470, 1473 n. 2 (W.D.Wash.1996), aff'd, 163 F.3d 545
(9th Cir.1998) ("McLaughlin has no specialized
knowledge, skill, training, education, or experience that
would qualify him to offer an opinion on the purpose of
the ordinance. Moreover, his opinion is based on
speculation and conjecture.").
Further, McLaughlin questions the validity of the City's
fact-finding, concluding that "the City's predicate
documents ... offer not an iota of evidence" regarding any
significant crime or disorderly conduct related to
take-home only stores, ECF No. 40-1 at 27, and that
"LnJo reasonable land use planner or governmental
official could possibly believe that the City of Columbia
'predicate' offers any proof whatsoever that sexually
oriented Adult Use cause [sic] unique 'adverse secondary
effects,' " ECF No. 40-7 at 26. Again, the issue of
secondary effects is a legal analysis, not a land planning
one. The many hundreds of pages of paperwork and
reports submitted by McLaughlin demonstrate, at most,
that the City could have reached a different conclusion
about the link between sexually oriented businesses and
negative secondary effects.' However, the fact that the
City could have drawn a different conclusion does not
mean that the conclusion they did draw was without
support. See G.M Enters., 350 F.3d at 639. The Court is
not required to re-weigh the evidence considered by the
City, and the Court will not substitute its judgment for
that of the Columbia City Council. See Imaginary *750
Images, 612 F.3d at 747; Fantasy Ranch, Inc. v. City of
Arlington, 459 F.3d 546, 560-61 (5th Cir.2006); G.M
Enters., 350 F.3d at 639-40; see also Alameda Books, 535
U.S. at 451-52, 122 S.Ct. 1728 (Kennedy, J., concurring)
("As a general matter, courts should not be in the business
of second-guessing fact-bound empirical assessments of
city planners. The Los Angeles City Council knows the
streets of Los Angeles better than we do." (citation
omitted)).'
Taboo also directs the Court's attention to a study of the
commercial corridor where Taboo is located that the City
1Nf.. :;n f\\!V

conducted around the time period that Taboo opened.
Taboo questions why the City did not use that study to
evaluate the impact of Taboo's business. This misses the
point, as there is no requirement that cities conduct their
own studies, even if they have the ability to do so. See,
e.g., Renton, 475 U.S. at 51-52, 106 S.Ct. 925.
Similarly, Taboo argues that there have been no negative
secondary effects at its location and points to much new
development nearby. It also notes that its building was in
a dilapidated condition with vagrants living inside prior to
Taboo's renovations. The City does not strenuously
contest these points, asserting that they are not relevant.
The Court agrees with the City. While Taboo may well
have operated with minimal, if any, negative secondary
effects during its two-year existence, this does not affect
the constitutional analysis. 5
Independence News is instructive. There, the City of
Charlotte passed an ordinance similar to the City's, and
the ordinance included an amortization period. See
Independence News, 568 F.3d at 151. Shortly before the
end of the amortization period, two sexually oriented
businesses challenged the constitutionality of the
ordinance and made substantially the same arguments that
Taboo makes-property values had held steady or
increased, no sex-related crimes had occurred in the area,
crime in general had not increased, a number of
businesses had located nearby, and residential
construction was taking place. See id. at 152-53. The
businesses argued that the ordinance was unconstitutional
as-applied to their establishments because the theoretical
justification for the ordinance was not borne out by the
data gathered after passage. See id. at 155. However, the
Fourth Circuit held that Charlotte did not have to show
that a particular establishment generated negative
secondary effects in order to enforce the ordinance against
it. Id. at 156. The only question was "whether the City
had a sufficient evidentiary basis for adopting the
ordinance .... " Id.

That analysis directly applies to this case. The City is not
required to show that Taboo has actually generated
negative secondary effects in order to enforce the *751
ordinances against it. Id. That Taboo may not have
generated negative secondary effects is not relevant to the
constitutional question. Id. Instead, the primary question
under the Renton analysis is whether, in enacting the
ordinance, the City relied on evidence reasonably
believed to be relevant to the problem of negative
secondary effects. Id. As discussed, the City did so, and
the ordinances are therefore treated as content-neutral
legislation.
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Accordingly, the Court concludes that the ordinances are
to be treated as content-neutral time, place, and manner
restrictions, and are therefore subject to intermediate
scrutiny. Imaginary Images, 612 F.3d at 742.

C. Substantial government interest, narrow
tailoring, and alternative avenues of communication

r14 l For regulations subject to intermediate scrutiny, the
third step of the Renton analysis is comprised of three
separate requirements: (I) the regulations must be
designed to serve a substantial government interest; (2)
they must be narrowly tailored to achieve that interest;
and (3) they must not unreasonably limit alternative
avenues of communication. See Independence News, 568
F.3d at 154 (citing Ward, 491 U.S. at 798, 109 S.Ct. 2746;
Renton, 475 U.S. at47, 106 S.Ct. 925).

1. Substantial government interest
5

16

is well-established that attempting to preserve the
quality of urban life and prevent negative secondary
effects from sexually oriented businesses are substantial
government interests. See, e.g., Alameda Books, 535 U.S.
at 435, 122 S.Ct. 1728 (plurality); Renton, 475 U.S. at 50,
106 S.Ct. 925; Imaginary Images, 612 F.3d at 747.
Because these are the interests the City seeks to protect
with its ordinances, the Court finds that the ordinances are
designed to serve a substantial government interest. See
Columbia, S.C., Code § l l-60l(a) ("It is the purpose of
this Article to regulate sexually oriented businesses in
order to promote the health, safety, and general welfare of
the citizens of the City, and to establish reasonable and
uniform regulations to prevent the deleterious secondary
effects of sexually oriented businesses within the City.");
id.§ 17-371 (same).
11 1 r 1 It

2. Narrow tailoring
17

r 1 r1s1 r191

Having determined that the ordinances are
designed to serve the City's substantial government
interests, the next step is to determine whether the
ordinances are narrowly tailored to serve those interests.
"[T]he requirement of narrow tailoring is satisfied so long
as the regulation promotes a substantial government
interest that would be achieved less effectively absent the
regulation." Ward, 491 U.S. at 799, 109 S.Ct. 2746. "[I]t
need not be the least restrictive or least intrusive means of
fl

-----------doing so." Id. at 798, 109 S.Ct. 2746. "[T]he validity of
the regulation depends on the relation it bears to the
overall problem the government seeks to correct, not on
the extent to which it furthers the government's interests
in an individual case." Id. at 801, 109 S.Ct. 2746. "[T]he
regulation will not be invalid simply because a court
concludes that the government's interest could be
adequately served by some less-speech-restrictive
alternative." Id. at 800, 109 S.Ct. 2746; see also Alameda
Books, 535 U.S. at 451-52, 122 S.Ct. 1728 (Kennedy, J.,
concurring) ("The Los Angeles City Council knows the
streets of Los Angeles better than we do. It is entitled to
rely on that knowledge; and if its inferences appear
reasonable, we should not say there is no basis for its
conclusion."). Because, looking at the ordinances as a
whole, the City's interests "would be achieved less
effectively absent the regulation," the Court finds that the
*752 City's ordinances are narrowly tailored. Ward, 491
U.S. at 799, 109 S.Ct. 2746.
Taboo has also asserted various "scalpel" arguments that
it asserts render several particular provisions in the
ordinances unconstitutional as not being narrowly
tailored.

a. Hours of operation
201

First, Taboo argues that the restrictions on hours of
operation for a sexually oriented business are
unconstitutional. However, it is not unconstitutional to
restrict the hours during which a sexually oriented
business may operate. See, e.g., Richland Bookmart, Inc.
v. Nichols, 137 F.3d 435, 441 (6th Cir.1998) ("It is not
unreasonable to believe that such regulation of hours of
shops selling sex literature would tend to deter
prostitution in the neighborhood at night or the creation of
drug 'comers' on the surrounding streets. By deterring
such behavior, the neighborhood may be able to ward off
high vacancy rates, deteriorating store fronts, a blighted
appearance and the lowering of the property values of
homes and shopping areas. Such regulation may prevent
the bombed-out, boarded-up look of areas invaded by
such establishments. At least that is the theory, and it is
not unreasonable for legislators to believe it based on
evidence from other places."). In fact, time restrictions
much more severe than the City's have been held to be
constitutional. See, e.g., Mitchell, 10 F.3d at 139
(upholding an ordinance requiring sexually oriented
businesses to be closed from 10:00 PM to 10:00 AM,
Monday through Saturday, and requiring them to be
closed all day on Sundays and holidays). Because the
City's interests would be achieved less effectively absent
r
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this regulation, the Court concludes that these restrictions
are narrowly tailored. Ward, 491 U.S. at 799, 109 S.Ct.
2746.

b. Multiple uses

Taboo also objects to the ordinances' provision restricting
sexually oriented businesses to providing only one
particular classification of adult material or entertainment
at a single location. See Columbia, S.C., Code §
ll-617(f) ( "No person shall operate more than one
sexually oriented business or classification of sexually
oriented business in a single building or structure.").
Taboo argues that this restriction effectively makes it
impossible for a sexually oriented business to operate in
the City and is therefore unconstitutional. However,
similar restrictions have been approved by both the
Supreme Court and the Fourth Circuit.
The Court in Alameda Books was presented with such a
restriction, which prohibited "the establishment or
maintenance of more than one adult entertainment
business in the same building, structure or po1tion
thereof." Alameda Books, 535 U.S. at 431, 122 S.Ct. 1728
(plurality). The plaintiffs in that case each operated an
adult bookstore and an adult video arcade within the same
building. Id. at 429, 122 S.Ct. 1728. The Court held that
the city could infer that reducing the concentration of
adult operations in a neighborhood, whether within
separate establishments or in one larger establishment,
will reduce negative secondary effects. See id. at 436, 122
S.Ct. 1728 (plurality), 450-53 (Kennedy, J., concurring).
The Fourth Circuit, in both pre- and post-Renton
decisions, has come to the same conclusion regarding
similar provisions. See Independence News, 568 F.3d at
151; Hart Book Stores, Inc. v. Edmisten, 612 F .2d 821,
826-27 (4th Cir.1979). Because the City's interests would
be achieved less effectively absent this regulation, the
Court concludes that these restrictions are narrowly
tailored. Ward, 491 U.S. at 799, 109 S.Ct. 2746.

*753 c. Employee licensing
Taboo objects to the ordinances' requirements for
employee licensing, including that the employees of a
sexually oriented business must file in person a notarized
license application with the City. However, an
employee's personal history, including any prior sexual
offenses, is "plainly correlated with the side effects that
I..

can attend these businesses, the regulation of which was
the legislative objective." TK's Video, Inc. v. Denton
County, 24 F.3d 705, 710 (5th Cir.1994), abrogated on
other grounds by City of Littleton v. Z.J. Gifts D-4, LLC,
541 U.S. 774, 124 S.Ct. 2219, 159 L.Ed.2d 84 (2004).
Such regulations are frequently upheld. See, e.g., Entm 't
Prods., Inc. v. Shelby County, 588 F.3d 372, 376 (6th
Cir.2009) (upholding denial of request for preliminary
injunction based on state statute that contained licensing
requirement). Requiring an in-person, notarized license
application would enhance the City's ability to positively
identify the employees seeking a license to work at a
sexually oriented business. Because the City's interests
would be achieved less effectively absent this regulation,
the Court concludes that these restrictions are narrowly
tailored. Ward, 491 U.S. at 799, 109 S.Ct. 2746.

3. Alternative sites
Having determined that the ordinances are narrowly
tailored to achieve the City's substantial interests, the
final step in the Renton analysis is to determine whether
the ordinances unreasonably limit alternative avenues of
communication. This analysis relates to a determination
of whether alternative sites are available where a sexually
oriented business could operate. Under this test, the City's
ordinances must not deny sexually oriented businesses a
reasonable opportunity to open and operate in the city.
Renton, 475 U.S. at 54, 106 S.Ct. 925. There is no
mathematical formula used to determine whether there are
sufficient alternative avenues of communication.
However, there are some general rules that apply.
1211 The fact that land available for use by a sexually

oriented business may already be occupied, not for sale,
or not commercially viable is irrelevant to the question of
whether alternative sites are available. See Renton, 475
U.S. at 53-54, 106 S.Ct. 925. Land deemed available
includes "acreage in all stages of development from raw
land to developed, industrial, warehouse, office, and
shopping space." Id. Private deed restrictions and the
economic feasibility of relocating are not First
Amendment concerns. See David Vincent, Inc. v.
Broward County, 200 F.3d 1325, 1334 (I Ith Cir.2000)
("[T]he First Amendment is not concerned with restraints
that are not imposed by the government itself or the
physical characteristics of the sites designated for adult
use by the zoning ordinance. It is of no import under
Renton that the real estate market may be tight and sites
currently unavailable for sale or lease, or that property
owners may be reluctant to sell to an adult venue.");
MJJG Rest., LLC v. Horry County, 11F.Supp.3d541, 563
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(D.S.C.2014) ("Plaintiffs' concerns about ... private deed
restrictions
simply have no
constitutional
significance."). While relocating may be difficult for
Taboo, the City is not constitutionally obligated to
provide commercially desirable land. See, e.g., Renton,
475 U.S. at 54, 106 S.Ct. 925 ("That respondents must
fend for themselves in the real estate market, on an equal
footing with other prospective purchasers and lessees,
does not give rise to a First Amendment violation.");
Allno Enters., Inc. v. Baltimore County, I 0 Fed.Appx.
197, 202 (4th Cir.200 I) ("Examples of impediments to
the relocation of an adult business that may not be of
constitutional magnitude include having to build a new
facility instead of moving into an existing building;
having to *754 clean up waste or landscape a site; bearing
the costs of generally applicable lighting, parking, or
green space requirements; making due with less space
than one desired; or having to purchase a larger lot than
one needs."); D.G. Rest., 953 F.2d at 147 (restricting strip
clubs to "a few poorly lit sites in industrial areas, far from
the tourist-oriented businesses" did not violate the
Constitution).

a. Court's list of alternative sites
22

1 1 The question of the availability of alternate sites for

Taboo is important to resolution of the summary
judgment motions. For this reason, the Court will evaluate
the sites that the City asserts are available and Taboo's
assertions to the contrary. For the reasons discussed
below, the Court concludes, both factually and legally,
that parcels are available to Taboo. After consideration of
McLaughlin's evidence, the Court finds that there is no
factual dispute regarding availability of alternate sites.
The City, relying on the affidavit of Krista Hampton, the
City's director of the Planning and Development Service
Department, contends that there are forty-six sites
available for a sexually oriented business to locate. See
Hampton Aff., ECF No. 64-2. The parties' lists of sites
each use their own numbers for the sites instead working
off of one list, which creates some confusion as a result of
that numbering. Additionally, some of the parcels have
been renumbered or altered as a result of boundary
clarifications, subdivisions, and the like that have
occurred since the preliminary injunction hearing in
January 2014. In an effort to clarify the parties' positions,
the Court has prepared its own list, with basic numbering,
which is as follows:"
*755 Hampton represents that the forty-six sites on this
list meet the sexually oriented business regulations in the

ordinances. Hampton Aff. if 3. She also represents that
none of the sites are in an overlay district that would
disallow a sexually oriented business, id. if 5, and
McLaughlin has no evidence to the contrary, McLaughlin
Dep. 81:18-82:2, July 31, 2014, ECF No. 64-1.

b. Taboo's objections
Taboo contends that none of these forty-six sites are
available, and McLaughlin has registered specific reasons
for that contention. McLaughlin Aff. iii! 30-39, ECF No.
36. McLaughlin has divided the parcels into sections
based on his reasons for excluding them from the list of
available sites. For ease of reference, the Court will
address the availability of the parcels in the same manner.

i. Disqualifying land uses
McLaughlin asserts that the following parcels are
unavailable based on disqualifying land uses that the City
overlooked:'
22. 941 Spears Creek Court."
18. 1400 Atlas Road. 9
1611 7. 1404 Atlas Road. 10
*756 21. 7450 Richard Street."
15. 1601 Atlas Road."
13. 1325 Veterans Road. 13
McLaughlin Aff. if 30.

941 Spears Creek Court
Regarding 941 Spears Creek Court, McLaughlin asserts
that it is "[ d]isqualified by an abutting use devoted to
residential use." Id. if 30(a). He does not go into any
further detail in his affidavit, but in his deposition, he
stated that the "residential use" is an extended-stay hotel
on the adjacent parcel. McLaughlin Dep. 49: 12-25. He
stated that some of the hotel's guests are long-term,
though he did not dispute that it is a commercial
establishment. Id. 49:19-50:19. He did not know whether
a majority of the guests are long-term. Id. 57:11-16.
However, he asserted that because "some" of the guests at
the hotel are long-term, permanent residents of the hotel
(at least according to his conversation with the manager),
he considered the property "a lot devoted to residential
use." Id. 54: 1-57:22.
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Hampton responds by stating that the extended-stay hotel
"is not in a residential zoning district, and the lot is not
devoted to residential use as that phrase is used in section
17-374 of the zoning ordinance." Hampton Aff. ii 7
There is no genuine dispute as to any material fact
regarding 941 Spears Creek Road. The parties agree that
there is an extended-stay hotel on the adjacent parcel, and
the City does not dispute that at least some of its guests
stay there long-term. Taboo does not raise any other basis
for excluding 941 Spears Creek Road from the list of
available sites. Given that there is no dispute as to any
material fact regarding this site, the question of whether
or not it is legally available may be resolved by this Court
at summary judgment.
Taboo does not cite any authority for its proposition that a
hotel, clearly a commercial establishment, can become "a
lot devoted to residential use" based on the length of time
an unknown number of guests stay at the hotel.
Furthermore, Hampton stated in her affidavit that the
hotel is not "devoted to residential use," as that phrase is
used in the ordinances. Id. Thus, having taken this
position, the City would be precluded from asserting that
941 Spears Creek Road is not available if Taboo sought to
relocate to that site. Accordingly, the Court concludes
that, based on the evidence of record, 941 Spears Creek
Road is available for use by a sexually oriented business.'-'

*757 1400 Atlas Road; 1404 Atlas Road; 7450 Richard
Street
Regarding 1400 Atlas Road, 1404 Atlas Road, and 7450
Richard Street, McLaughlin asserts that these sites are
"disqualified by Sweet Home Baptist Church."
McLaughlin Aff. ii 30(b)-(d). In his deposition,
McLaughlin discussed the location of Sweet Home
Baptist Church, and the discussion between him and the
City's counsel indicates that the City had missed this
church when preparing its initial list of available sites for
the preliminary injunction hearing. See McLaughlin Dep.
57:23-59:4. The City fixed this mistake on its current list,
and the deposition proceeded with a discussion that took
into account the setback from the church that was
required by § l 7-374(c). McLaughlin agreed that, after
taking into account the setback required by the church, at
least a portion of these three sites are "available by
geometry,"'' as long as they either have road frontage or
could be combined with other sites to obtain road
frontage. See id. 62: 18--63: 12. McLaughlin did not state
in his affidavit or deposition that there is any barrier to a
n_/\W

sexually oriented business at least being able to combine
these sites with others to obtain road frontage.
There is no genuine dispute as to any material fact
regarding these parcels. The parties agree that at least a
portion of each of these sites is available, and McLaughlin
did not state that the parcels lack either road frontage or
the ability to obtain road frontage by combining other
parcels. Taboo does not raise any other basis for
excluding these sites from the list of available sites. Given
that there is no dispute as to any material fact regarding
these sites, the question of whether or not they are legally
available may be resolved by this Court at summary
judgment.
Because the ordinances only bar any portion of the
sexually oriented business's building from being within
the buffer zone, see Columbia, S.C., Code § l 7-374(g),
not the parcel itself, the fact that only portions of these
sites are available is irrelevant. 16 Accordingly, the Court
concludes that, based on the evidence of record, 1400
Atlas Road, 1404 Atlas Road, and 7450 Richard Street are
available for use by a sexually oriented business.

1601 Atlas Road; 1325 Veterans Road

Regarding 1601 Atlas Road and 1325 Veterans Road,
McLaughlin asserts that these sites are "disqualified by
the future home of Sweet Home Baptist Church."
McLaughlin Aff. ii 30(e)-(t). He states that the church
owns a nearby parcel and that this church-owned parcel
would disqualify 1601 Atlas Road and 1325 Veterans
Road. Id. Additionally, there is a sign on that parcel that
says that it is the future home of the church. McLaughlin
Dep. 64:19-65:2; Hampton Aff. ii 8. The sign has been on
the property for many years, but no development permits
have been issued for the site, and the City does not
consider the site to be a "church," as that term is used in
the ordinances. Hampton Aff. ii 8.
There is no genuine dispute as to any material fact
regarding these parcels. The parties agree that a nearby
parcel is owned by a church and that there is a sign on
that parcel that it is the future home of the church. Taboo
does not dispute that the sign has been there for many
years *758 and that no development permits have been
issued for the site. Taboo does not raise any other basis
for excluding these sites from the list of available sites.
Given that there is no dispute as to any material fact
regarding these sites, the question of whether or not they
are legally available may be resolved by this Court at
summary judgment.

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

16

Cricket Store 17, LLC v. City of Columbia, 97 F.Supp.3d 737 (2015)

Taboo does not cite any authority for its proposition that
the church-owned property is a "church" for purposes of
the distance buffer, nor is the Court aware of any such
authority. Furthermore, Hampton stated in her affidavit
that the City does not consider the church-owned parcel to
be a "church," as that word is used in the ordinances.
Thus, having taken this position, the City would be
precluded from asserting that these sites are not available
as a result of their proximity to the church-owned site if
Taboo sought to relocate to one of those sites.
Accordingly, the Court concludes that, based on the
evidence of record, 1601 Atlas Road and 1325 Veterans
Road are available for use by a sexually oriented business.

ii. Road frontage
McLaughlin asserts that the following parcels are
unavailable because they are not adjacent to a public
street: 11
I. 1021 Ponderosa Point Drive. 18

23. 181 Winhill Road."
McLaughlin Aff. if 32.

1021 Ponderosa Point Drive

Regarding 1021 Ponderosa Point Drive, McLaughlin
asserts that "Ponderosa Point Drive, which appears to be a
private road, was blocked with a chain indicating no
access to the interior of the lot." Id if 32(b) n. 7.
However, in his deposition, he acknowledged that if a site
fronted on a private street that met the subdivision
regulations, that site would be available. McLaughlin
Dep. 27:6-14. In Hampton's affidavit, she stated that the
site has frontage on Ponderosa Point Drive, which is "a
private street that meets all standards of the subdivision
regulations of the zoning ordinance and the curb cut
ordinance that are referenced in section 17-207 of the
zoning ordinance." Hampton Aff. if 6.
There is no genuine dispute as to any material fact
regarding 1021 Ponderosa Point Drive. The parties agree
that if a site fronts on a private street that meets the
subdivision regulations, it is available. Hampton stated
that the site does so, and Taboo has not offered any
evidence to contradict that statement. Taboo does not
raise any other basis for excluding it from the list of
available sites. Given that there is no dispute as to any

material fact regarding this site, the question of whether
or not it is legally available may be resolved by this Court
at summary judgment.
In light of Hampton's unchallenged statement in her
affidavit that Ponderosa Point Drive meets the subdivision
regulations, the Court concludes that, based on the
evidence of record, 1021 Ponderosa Point Drive 1s
available for use by a sexually oriented business.

181 Winhill Road

Regarding 181 Winhill Road, McLaughlin does not go
into any detail in his affidavit, other than his general
statement that it is one of the parcels that are not available
because they are not adjacent to a public street.
McLaughlin Aff. if 32(d). However, in his deposition, he
stated that he was able to access that site with road *759
frontage and that it should therefore be deleted from the
list of disqualified sites. McLaughlin Dep. 70: 11-19.
There is no genuine dispute as to any material fact
regarding 181 Winhill Road. The City asserts that the site
is available and McLaughlin stated that it should no
longer be included in his list of disqualified sites. Taboo
does not raise any other basis for excluding it from the list
of available sites. Given that there is no dispute as to any
material fact regarding this site, the question of whether
or not it is legally available may be resolved by this Court
at summary judgment.
In light of the City's now-unchallenged position that the
site is available, the Court concludes that, based on the
evidence of record, 181 Winhill Road is available for use
by a sexually oriented business.

iii. Deed restrictions
McLaughlin asserts that the following
unavailable based on deed restrictions:
35. E/S Park Central Drive. 20

parcel

1s

McLaughlin Aff. if 33.

EIS Park Central Drive

Regarding E/S Park Central Drive, McLaughlin asserts
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that it is disqualified because the site " is an open space
easement owned by the Park Central Owners' Association
and serving the adjacent office park development." Id. if
33(a). In his deposition, he stated that this parcel is owned
by the condo association as an amenity for the office park.
McLaughlin
Dep.
70:20-71 :4.
However,
he
acknowledged that it is privately owned and could be sold
by the condo association. Id. at 71:5-13. He also stated
that it was not available because it was lowland subject to
wetland regulations, though he acknowledged that a buyer
could get permits and bring in soil to solve the wetland
issue. Id. 71:15-72:1. He also stated that it did not have a
deed restriction affirmatively excluding sexually oriented
businesses. Id. 72:2-5.
There is no genuine dispute as to any material fact
regarding E/S Park Central Drive. The parties agree that it
is an open space easement, privately owned by the office
park's condo association and that it could be sold by the
condo association. McLaughlin also acknowledged that,
though it may be subject to wetland regulations, this
obstacle could be handled by obtaining the necessary
permits and bringing in soil. Taboo does not raise any
other basis for excluding it from the list of available sites.
Given that there is no dispute as to any material fact
regarding this site, the question of whether or not it is
legally available may be resolved by this Court at
summary judgment.
Taboo's objections to the availability of this site- that it
has a private deed restriction holding it as an open space
easement and
that
it
may
require
wetland
remediation-may be practical considerations for Taboo,
but they are not First Amendment concerns that would
render the site legally unavailable. See David Vincent, 200
F.3d at 1334 ("[T]he First Amendment is not concerned
with restraints that are not imposed by the government
itself or the physical characteristics of the sites designated
for adult use by the zoning ordinance."); MJJG Rest., 11
F.Supp.3d at 563 ("Plaintiffs' concerns about ... private
deed restrictions ... simply have no constitutional
significance."). Accordingly, the Court concludes that,
based on the evidence of record, E/S Park Central Drive is
available for use by a sexually oriented business.

iv.Permanent occupant
McLaughlin asserts that the following parcel is
unavailable because it is occupied *760 by a permanent
occupant not likely to relocate:
36. 3000 Harden Street. 21

vv: ')Tl.A\1".'

--------

McLaughlin Aff.

if 34.

3000 Harden Street
Regarding 3000 Harden Street, McLaughlin asserts that it
is disqualified because it is owned by a permanent
occupant not likely to relocate, specifically South
Carolina Electric and Gas Company ("SCE & G"). Id. if
34(a). In his deposition, he further stated that he knows it
is a permanent occupant because "it was clearly a major
office facility and a major base for their repair trucks."
McLaughlin Dep. 15:12-18. However, he acknowledged
that SCE & G is a privately-owned utility with
stockholders and, for the right price, it could move. Id.
72:15- 19.
There is no genuine dispute as to any material fact
regarding 3000 Harden Street. The City does not dispute
that it is owned by SCE & G and is a major facility, and
Taboo does not dispute that it is privately-owned and
could be purchased for the right price. Taboo does not
raise any other basis for excluding it from the list of
available siks. Given that there is no dispute as to any
material fact regarding this site, the question of whether
or not it is legally available may be resolved by this Court
at summary judgment.
Like with Taboo's objections to the availability of E/S
Park Central Drive discussed above, Taboo's objection to
this site-that its occupant is unlikely to move in the near
future-may be a practical consideration for Taboo, but it
is not a First Amendment concern that would render the
site legally unavailable. See David Vincent, 200 F.3d at
1334-35 ("[T]he economic feasibility of relocating to a
site is not a First Amendment concern .... It is of no import
under Renton that the real estate market may be tight and
sites currently unavailable for sale or lease, or that
property owners may be reluctant to sell to an adult
venue."); Woodall, 49 F.3d at 1125-26 ("The Adult
Businesses claimed that some sites were unavailable
because the owner of the site probably would not rent or
sell to an adult business, or because the building was
currently occupied or leased, neither of which is of any
obvious concern under Renton. Renton 's prohibition
against consideration of economic impact forecloses
inquiry into whether a relocation site is only 'potentially'
as opposed to 'actually' available."). Because Taboo's
objection is not constitutionally significant, the Court
concludes that, based on the evidence of record, 3000
Harden Street is available for use by a sexually oriented
business.
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v. Not suitable for generic commercial use and requiring
generic permits
McLaughlin asserts that the following parcels are
unavailable "because they are not part of the relevant real
estate market, they are not generic commercial in nature,
and they require the City of Columbia to approve
discretionary, generic permits for their development or
redevelopment": 22
*761 37. 400 Buckner Road. 23
27. 700 Buckner Road. 2'
42. 710 Buckner Road."
33. 730 Buckner Road."
19. 131 Cort Road. 27
25 . 1464 Sunset Drive. 2•
24. S/S Airline Drive.29
32. 1119 Airport Boulevard. 30
7. 111 Atlas Court."
14. 121 Atlas Court."
39. 131 Atlas Court.)]
6. 121 Atlas Road."
9. 1424 Atlas Road."
5. 7607 Richard Street.' 6
8. 1320 Veterans Road."
4. 2150 S. Beltline Boulevard.38
41 . 2240 S. Beltline Boulevard.39
40. 2420 Shop Road. 40
3. 121 Shop Road Extension."
11. 2720 A Street. u
26. 276 l The Boulevard."1
28. 2771 The Boulevard.'"
38. NX 2781 The Boulevard.H
29. 2781 The Boulevard.' 6
12. 2791 The Boulevard. 4 '
10. 1049 Second Avenue.'"
*762 31. 1021 Second Avenue." 9
20. 1201 First Street South. 50
McLaughlin Af[ if 38. McLaughlin also stated that "the
need for development approvals creates a discretionary
review process that operates as a prior restraint on
protected speech." Id. if 35. He also said that "[t]hese
areas also universally lack street lights and sidewalks,
infrastructure improvements that are necessary to promote
public safety, an alleged goal of the sexually oriented
business ordinances."" Id. if 36. Finally, he stated that all
of the parcels with structures on them (he does not say
which parcels have structures on them) and at least some
of the vacant lots (he does not say which vacant lots)
would require environmental assessments before they
could be available to a sexually oriented business. Id. if
37. Specifically, he said that Site No. 24 (S/S Airline
Wf:'Sfl AVV

Drive) and Site No. 32 (l 119 Airport Boulevard) would
require level 2 environmental assessments due to potential
hazardous waste on the sites. McLaughlin Dep.
76: 13-77: 13.
In McLaughlin's deposition, he defined "relevant real
estate market" ambiguously, stating that it is "[s]omething
where ... there' s a reasonable expectation that a
commercial building, commercial business could open
and operate in a short period of time." Id. 9:23-10:3. He
went on to state that such reasonable expectation "can
range from things, but in an ideal world you'd have a shoe
store, you would roll out the rack of shoes and you roll in
a rack of adult material and you're done. Obviously, it's
not an ideal world, but that there wouldn't be
impediments like construction permits, site improvement
permits, tearing down part of an industrial building,
hazardous wastes on the site, a number of criterion like
that." Id. 10:4- 14. He defined a short period of time as a
range of one month if a minor remodel is needed to five
or six months for a significant remodel. Id. 24:7- 25: I. In
his opinion, a site is unavailable if the sexually oriented
business would have to obtain any construction permits,
site improvement permits, or conduct any demolition,
which meant that he would also deem any vacant lots to
be unavailable. Id. l 1:10-13:3, 27:25-28:4, 78:18-20. He
believes that a site would be unavailable if a sexually
oriented business had to obtain a construction permit
because a building official could use the building code in
a discretionary manner against the business. Id.
23:25- 24:6. He also stated that a site would be
unavailable if it had any hazardous waste that needed to
be remediated. Id. 13:11-15, 27:25-28:5.
The Court concludes that there is no genuine dispute as to
any material fact regarding these twenty-eight parcels.
They may all be considered together because he does not
distinguish between them in his affidavit or deposition,
aside from the two parcels discussed above that may need
level 2 environmental assessments. Taboo agrees that
these parcels are all in the correct zoning district and are
outside the distance buffers. See id. 60:25-{)l :22,
77:20-23. There is no dispute that at least some of these
parcels are vacant and that at least two of them potentially
have hazardous waste issues. Taboo does not raise any
other basis for excluding these parcels from the list of
available *763 sites. Given that there is no dispute as to
any material fact regarding these sites, the question of
whether or not they are legally available may be resolved
by this Court at summary judgment.
McLaughlin' s reasons for excluding these parcels from
the list of available sites are constitutionally irrelevant. He
excluded any vacant parcels, even though it is
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well-established that vacant parcels are constitutionally
available. 52 See, e.g., Renton, 475 U.S. at 53-54, 106 S.Ct.
925; McDoogal 's E., Inc. v. County Comm 'rs of Caroline
County, 341 Fed.Appx. 918, 930 (4th Cir.2009); Al/no
Enters., 10 F. App'x at 202; David Vincent, 200 F.3d at
1334. He expressed concerns about hazardous waste and
environmental assessments on at least two of the sites but
this is also not a constitutional concern. See Al/no Enlers.,
10 Fed.Appx. at 202 ("Examples of impediments to the
relocation of an adult business that may not be of
constitutional magnitude include ... having to clean up
waste .... " (quoting David Vincent, 200 F.3d at 1334)).
His concerns about permitting fare no better, as Taboo
does not receive special protection from generally
applicable regulations simply because it is engaged in
constitutionally protected speech. See Arcara v. Cloud
Books, Inc., 478 U.S. 697, 705--07, 106 S.Ct. 3172, 92
L.Ed.2d 568 (1986); David Vincent, 200 F.3d at 1335.
Because
McLaughlin
has
not
raised
any
constitutionally-relevant
concerns
about
these
twenty-eight parcels, the Court concludes that, based on
the evidence of record, they are available for use by a
sexually oriented business.

vi. Other parcels
The following six parcels were not addressed by
McLaughlin in his affidavit or deposition:
2. 161 Winhill Drive.
34. 1416 Atlas Road.
43. WIS Shop Grove Drive.
44. W/S Shop Grove Drive.
45. 105 Shop Grove Drive.
46. 151 Shop Grove Drive.
There is no genuine dispute as to any material fact
regarding these parcels because the City has asserted,
through Hampton, that the sites are all available under the
ordinances, and Taboo has not submitted anything to the
contrary. Given that there is no dispute as to any material
fact regarding these sites, the question of whether or not
they are legally available may be resolved by this Court at
summary judgment. Because it is undisputed that these
parcels comply with the ordinances, the Court concludes
that, based on the evidence of record, these six parcels are
available for use by a sexually oriented business."
'N L<; n /WV

c. Sufficiency of available parcels
Based on the analysis set forth above, the Court has
concluded that there are forty-six sites available in the
City for a sexually oriented business to locate. Taboo is
the only sexually oriented business currently operating in
the City, and there is no evidence that any other sexually
oriented *764 business is seeking to operate in the City.
See McLaughlin Dep. 48:25-49:4.
1231

The Constitution does not mandate a minimum
percentage of land that must be available to sexually
oriented businesses. Al/no Enters., 10 Fed.Appx. at 201
(citing N. Ave. Novelties, Inc. v. City of Chicago, 88 F.3d
441, 445 (7th Cir.1996)). Thus, the appropriate
consideration is whether there are a constitutionally
sufficient number of sites available to a sexually oriented
business. Id. There must be at least one available site but
it is not clear how many more than that are necessary.' See
McDoogal's E., 341 Fed.Appx. at 930 (concluding that
the availability of "multiple [at least twelve]" sites was
sufficient); Al/no Enters., 10 Fed.Appx. at 203
(concluding that at least eleven sites for three existing
businesses was sufficient); Woodall v. City of El Paso, 49
F.3d 1120, 1127 (5th Cir.1995) ("[A]s a matter of
arithmetic, there were at all relevant times more
'reasonable' sites available than businesses with demands
for them. The Ordinances therefore afforded the Adult
of
Businesses
adequate
alternative
means
communication."); Bigg Wolf, 256 F.Supp.2d at 397-98
(concluding that at least seven sites for six existing
businesses was sufficient).
Based on this authority, the availability of forty-six sites
for one existing business easily meets this constitutional
standard. Furthermore, even if the Court's conclusion that
exactly forty-six sites are available is incorrect, there is no
question that numerous sites are available. Taboo has
simply not provided a factual basis to conclude that all of
the sites that the City asserts are available are, in fact, not
available. The record is clear that there are multiple sites
where Taboo could relocate. Accordingly, there being no
issue of fact that alternative sites to which Taboo could
relocate are available, the Court concludes that the
ordinances have not unreasonably limited alternative
avenues of communication.
For the reasons discussed above, the ordinances are
treated as content-neutral time, place, and manner
regulations; are designed to serve a substantial
government interest; are narrowly tailored to achieve that
interest; and have not unreasonably limited alternative
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avenues of communication. Accordingly, the Court
concludes that the ordinances do not violate the First
Amendment.

D. Other arguments
Taboo has also raised other bases for relief that the Court
will now address.

I. Prior restraint
1241

Taboo has asserted that the ordinances act as a prior
restraint in violation of the First Amendment. A licensing
ordinance for sexually oriented businesses is not an
unconstitutional prior restraint as long as it (1) avoids
unbridled discretion in the licensing decision maker; (2)
places limits on the time within which the decision maker
must issue the license; and (3) provides for prompt
judicial review of an adverse decision. See FW/PBS, Inc.
v. City of Dallas, 493 U.S. 215, 225-28, 110 S.Ct. 596,
107 L.Ed.2d 603 (1990).
1251

The City's ordinances meet that standard. The City
may deny a license based only on "reasonably objective,
nondiscretionary criteria unrelated to the content of the
expressive materials," Z.J. Gifts, 541 U.S. at 783, 124
S.Ct. 2219, including whether the applicant is underage,
has submitted false information, or has been convicted of
certain crimes within the past five years, see Columbia,
S.C., Code § l l-605(a). Thus, the ordinances present no
concern of unbridled discretion. The ordinances also place
limits on the time within which the decision maker must
act on an application by requiring the license to be issued
or denied within 20 days after application. Id. Finally, the
ordinances *765 provide for prompt judicial review by
providing that, ifthe applicant appeals to a hearing officer
and the hearing officer denies the license, the applicant
may appeal the decision to a court of competent decision
and that the hearing officer's decision does not become
effective until the 30th day after it is rendered. Id. §
l l-610(a). Furthermore, the ordinances provide that if
any court action is initiated to appeal, challenge, restrain,
or otherwise enjoin the City's enforcement of any license
denial, suspension, or revocation, the City is required to
issue the applicant a provisional license that allows the
applicant to operate until the court issues a judgment on
the matter. Id. § l l-610(b). For these reasons, the Court
concludes that the City's ordinances do not operate as
unconstitutional prior restraints.

2. Equal protection and due process

Taboo also raises Fifth and Fourteenth Amendment equal
protection and due process arguments. However, because
Taboo is not entitled to relief under the First Amendment,
it cannot prevail on its due process and equal protection
arguments. See Renton, 475 U.S. at 55 n. 4, 106 S.Ct. 925
(holding that because the ordinance complied with the
First Amendment, the respondents "can fare no better
under
the
Equal
Protection
Clause");
Deja
Vu-Everett-Federal Way, Inc. v. City of Federal Way, 46
Fed.Appx. 409, 411 (9th Cir.2002) (holding that because
the city's sexually oriented business regulations complied
with the First Amendment, they were not irrational or
arbitrary action in violation of substantive due process).

3. Ex post facto
26

1 1 Taboo

claims that the ordinances are barred as ex post
facto laws because the amortization time began running
before the City identified sites where Taboo could
relocate. The Court disagrees.
27

There are four types of ex post facto laws: (1) "[e]very
law that makes an action done before the passing of the
law, and which was innocent when done, criminal; and
punishes such action"; (2) "[e]very law that aggravates a
crime, or makes it greater than it was, when committed";
(3) "[e]very law that changes the punishment, and inflicts
a greater punishment, than the law annexed to the crime,
when committed"; and (4) "[e]very law that alters the
legal rules of evidence, and receives less, or different,
testimony, than the law required at the time of the
commission of the offence, in order to convict the
offender." Calder v. Bull, 3 U.S. 386, 390, 3 Dall. 386, 1
L.Ed. 648 (1798) (emphasis omitted); see also Carmell v.
Texas, 529 U.S. 513, 522, 120 S.Ct. 1620, 146 L.Ed.2d
577 (2000) (following Calder).
l l

None of these circumstances apply to the City's
ordinances. The ordinances do not punish action that was
taken prior to passage of the ordinances, which is the
essence of an ex post facto law. Rather, the ordinances
restrict and penalize action that takes place after the
passage of the ordinances (and after the amortization
period has run). Taboo's initial opening and operation
was not a violation because it complied with the
then-existing ordinances. It is Taboo's continued
operation at its present location that runs afoul of the
current ordinances. The timing of the running of the
amortization period relative to the time when the City
produced a list of available sites is irrelevant to the
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question of whether the ordinances are barred as ex post
facto laws. 5' Because the ordinances *766 do not punish
action that was taken prior to the enactment of the
ordinances, the Court concludes that there is no ex post
facto violation.

4. State law violations and bill of attainder

Taboo also raises arguments in its summary judgment
briefings that the restriction in the ordinance on granting
variances is contrary to state law and is an
unconstitutional bill of attainder. See ECF No. 38-1 at
34-35. These claims were not presented in the
Complaint,55 and Taboo cannot raise these claims for the
first time in its summary judgment briefing. See, e.g.,
Bridgeport Music, Inc. v. WM Music Corp., 508 F.3d 394,
400 (6th Cir.2007) (holding that a party may not expand
its claims to assert new theories in response to a motion
for summary judgment); White v. Roche Biomedical
Labs., Inc., 807 F.Supp. 1212, 1216 (D.S.C.1992) ("[A]
party is generally not permitted to raise a new claim in
response to a motion for summary judgment.").

IV. Other Motions
Also before the Court are Taboo's Motion to Compel,
ECF No. 66; the City's Motion to Strike, ECF No. 71;
Taboo's Motion to File Out of Time, ECF No. 73;
Taboo's Motion for Status Conference, ECF No. 55; and
the City's Motion for Stay of Deadlines and Entry of
Scheduling Orders, ECF No. 26. For the reasons
discussed below, the Motion to Compel, Motion to Strike,
Motion for Status Conference, and Motion for Stay are
denied, and the Motion to File Out of Time is granted in
part and denied in part.

A. Motion to Compel
In the Motion to Compel, Taboo asks the Court to
direct the City to respond to two of its requests for
production, which seek all City Council members' written
communications for November and December 2011 and
all Planning and Zoning Department's written
communications for November 2011 through January
2012. See ECF No. 66-1 at 4. The City submitted a
response in opposition, arguing that the motion should be
denied as untimely, as overbroad and unduly burdensome,
and as irrelevant because they are directed towards
untenable claims. See ECF No. 70.
2

1 s1

29

1 1 Local Civil Rule 37.0l(A) provides that motions to

compel must be filed within 21 days after receipt of the
discovery response to which the motion is directed. Here,
the City's responses to Taboo's discovery requests were
served on September 16, 2014. ECF No. 70-1 at 5. Thus,
after adding three days pursuant to Rule 6(d) of the
Federal Rules of Civil Procedure, Taboo was required to
file its motion to compel by October 10, 2014. However,
Taboo did not file its motion until November 3, 2014.
"[A] district court has discretion to consider an untimely
motion to compel if the movant offers an acceptable
explanation for the motion's tardiness," United States ex
rel. Becker v. Westinghouse Savannah River Co., 305
F.3d 284, 290 (4th Cir.2002) (citation omitted), but here,
Taboo has not offered any explanation for the motion's
tardiness, other than a vague reference to a "crush of
work." ECF No. 73-1 at 1. Accordingly, because Taboo's
motion was untimely and it has not offered an acceptable
explanation for its tardiness, the motion is denied. See,
e.g.,
Kelly
v.
*767
Equifax,
Inc.,
No.
8: 12- cv-3095-MGL, 2013 WL 5954799, at *3 (D.S.C.
Nov.
7,
2013);
Brown
v.
Doe,
No.
4: I 2- cv-927-TL W- TER, 2013 WL 2490786, at *2
(D.S.C. June I 0, 2013).
Additionally, even if the motion had been timely filed, it
still would have been denied because Taboo's requests for
production were overbroad for the reasons noted by the
City. ECF No. 70 at 2; ECF No. 77 at 2, ~ 6.

B. Motion to Strike and Motion to File Out of Time
In the City's Motion to Strike, it asks the Court to strike
Taboo's reply brief and related exhibits, ECF No. 68,
because (I) Taboo did not timely file it (Taboo filed it
two weeks beyond the deadline for a reply brief); (2) it
exceeds the page limitation for a reply brief (the page
limitation for a reply brief is 15 pages and Taboo's brief
is 23 pages); (3) it argues unpled claims and relies on late
exhibits; and (4) it "contain[s] misstatements and ad
hominem attacks." ECF No. 71. In response, Taboo filed
its Motion to File Out of Time, in which it asks the Court
to allow its reply brief, third declaration of its expert, and
motion to compel to be filed out of time. 56 ECF No. 73.
The City then filed a response, ECF No. 77, and Taboo
filed a reply, ECF No. 79.
Regarding Taboo's request to file out of time its Motion
to Compel, that request is denied because, as noted above,
even if the motion to compel had been timely filed, it
would have been denied on the merits.
Regarding Taboo's requests to file out of time its reply
brief, ECF No. 68, and third declaration of its expert, ECF
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No. 72, those requests are granted. In evaluating the
parties' summary judgment motions, the Court has
considered these filings and given them the weight to
which they are entitled.

C. Motion for Status Conference and Motion for
Stay
In Taboo's Motion for Status Conference, it asks the
Court for a status conference to address the status of
discovery and the scheduling order currently in place. In
the City's Motion for Stay, it asks the Court for an order
staying the entry of scheduling orders and all disclosure
and conference requirements pending resolution of the
summary judgment motions. The record reflects that,
aside from the issues raised in Taboo's Motion to
Compel, the parties were able to work out most discovery
issues on their own, and significant discovery was
conducted. There were voluminous filings in this case that
indicate that the parties have exchanged written discovery
and taken depositions. Additionally, the parties fully
briefed their respective motions for summary judgment
and submitted voluminous evidence in connection with
these motions. In light of the discovery conducted and the
Court's decision on the parties' summary judgment
motions, the Motion for Status Conference and Motion
for Stay are denied as moot.

V. Conclusion
The Court has carefully considered the parties' summary
judgment motions, giving them individual consideration
and construing the evidence in the light most favorable to
the non-moving party pursuant to the standard of review
set forth above. For the reasons stated, the City's Motion
for Summary Judgment, ECF No. 25, is GRANTED, and
Taboo's Motion for Summary Judgment, ECF No. 38, is
DENIED. Additionally, Taboo's Motion to Compel, *768
ECF No. 66; the City's Motion to Strike, ECF No. 71;
Taboo's Motion for Status Conference, ECF No. 55; and
the City's Motion for Stay of Deadlines and Entry of
Scheduling Orders, ECF No. 26, are DENIED; and the
Motion to File Out of Time, ECF No. 73, is GRANTED
IN PART AND DENIED IN PART. This action is
hereby DISMISSED.

IT IS SO ORDERED.

All Citations
97 F.Supp.3d 737

Footnotes
It is not clear that the entirety of Taboo's erotic message is protected by the Constitution, as there is a circuit split on
the issue of whether an outright ban on the sale of sexual devices is constitutional. Compare Reliable Consultants, Inc.
v. Earle, 517 F.3d 738, 744 (5th Cir.2008) (holding that a Texas ban on the sale of sexual devices was unconstitutional
under the Fourteenth Amendment), with Williams v. Morgan, 478 F.3d 1316, 1323 (11th Cir.2007) (holding that an
Alabama ban on the sale of sexual devices was constitutional under the Fourteenth Amendment). The Fourth Circuit
has not yet weighed in on this debate. For purposes of deciding these motions, it is not necessary for this Court to
determine whether the Constitution protects the sale of sexual devices.
2

After the Eleventh Circuit's ruling in Flanigan's I, the county conducted further studies and passed another ordinance
similar to the one that was struck down in 2001. Flanigan's Enters., Inc. of Ga. v. Fulton County (Flanigan's II ), 596
F.3d 1265, 1269 (11th Cir.2010). This time, the county "relied on ample statistical, surveillance, and anecdotal
evidence, the live testimony of the chief of police and the chief judge of the juvenile court, among others, and dozens of
foreign studies," which was sufficient for the Eleventh Circuit to uphold the ordinance. Id.

3

Throughout its briefs, Taboo refers generally to McLaughlin's affidavits and reports, but rarely directs the Court to any
specific portion of the affidavits and reports. 'The trial court no longer has the duty to search the entire record to
establish that it is bereft of a genuine issue of material fact." Street v. J.C. Bradford & Co., 886 F.2d 1472, 1479-80
(6th Cir.1989).

4

The Court also notes that McLaughlin's conclusions (and other experts' similar conclusions) regarding the sufficiency
of secondary effects evidence relied on by municipalities have not been embraced by other courts. See Doctor John's
v. Wahlen, 542 F.3d 787, 791-94 (10th Cir.2008); World Wide Video, 368 F.3d at 1195; Regensberger v. City ol
Waterbury, No. 3:04-cv-01900 (PCD), 2008 WL 3992650, at *13-14 (D.Conn. Aug. 25, 2008); Ill. One News, Inc. v.
City of Marshall, No. 04 CV 4055 JPG, 2006 WL 449018, at *15-16 (S.D .111. Feb. 22, 2006); Baby Dolls Topless
Saloons, Inc. v. City of Dallas, 114 F.Supp.2d 531, 547 (N.D.Tex.2000), affd, 295 F.3d 471 (5th Cir.2002).

11.Aw
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5

The only evidence in the record that could be considered a negative secondary effect arising from Taboo's operation
was testimony at the preliminary injunction hearing that a fast food restaurant next door to Taboo constructed a privacy
fence to shield the view of Taboo's store after receiving customer complaints.

6

The primary documents upon which the Court based its list are Hampton's site list, ECF No. 64-2 at 3, and
McLaughlin's site list, ECF No. 36--2 at 2. The sites are listed in the order that they are found on Hampton's list
because that is the most up-to-date list.
Acreage (to nearest
Site No.

WEST LAW

Address

TMS No.

hundredth acre)

1021 Ponderosa Point Drive

09414-0103

32.78

2

161 Winhill Drive

09414-0112

0.68

3

121 Shop Road Extension

1620CH>418

6.69

4

2150 S Beltline Boulevard

13605-0201

16.29

5

7607 Richard Street

16305-0501

14.99

6

121 Atlas Road

16306--0301

6.69

7

111 Atlas Court

16306--0305

3.22

8

1320 Veterans Road

16301-0102

1.25

9

1424 Atlas Road

16305-0208

2.29

10

1049 Second Avenue

13512-0402

2.09

11

2720 A Street

13507-0202

1.95

12

2791 The Boulevard

13512-0203

1.79

13

1325 Veterans Road

16301-0207

0.10

14

121 Atlas Court

16305-0103

1.28

15

1601 Atlas Road

16301-0203

1.23

16

1404 Atlas Road

16305-0201

0.30
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WEST LAW

17

1404 Atlas Road

16305-0201

0.22

18

1400 Atlas Road

16305-0212

0.25

19

131 Cort Road

11704-0330

0.43

20

1201 First Street South

13512-0405

0.98

21

7450 Richard Street

16305-0207

0.84

22

941 Spears Creek Court

25714-0107

0.83

23

181 Winhill Road

09414-0104

1.83

24

SIS Airline Drive

11214-0103

0.72

25

1464 Sunset Drive

09115-0101

0.71

26

2761 The Boulevard

13512-0202

0.68

27

700 Buckner Road

09316-0312

0.61

28

2771 The Boulevard

13512-0201

0.55

29

2781 The Boulevard

13512-0205

0.55

30

931 Spears Creek Court

28802-0205

2.06

31

1021 Second Avenue

13512-0406

0.38

32

1119 Airport Boulevard

11214-0101

0.33

33

730 Buckner Road

11704-0326

0.27

34

1416 Atlas Road

16305-0211

0.62

35

E/S Park Central Drive

09115-0113

0.23

36

3000 Harden Street

11502-02-

0.17

© 2017 Thomson Reuters. No claim to original U.S. Government Works

25

Cricket Store 17, LLC v. City of Columbia, 97 F.Supp.3d 737 (2015)

01
37

400 Buckner Road

09312-0303

0.17

38

NX 2781 The Boulevard

13512-0204

0.16

39

131 Atlas Court

16305-0102

0.12

40

2420 Shop Road

13610-0108

4 .35

41

2240 S Beltline Boulevard

13605-0203

4.30

42

71 O Buckner Road

09316-0313

1.94

43

W/S Shop Grove Drive

16202-0301

0.98

44

W/S Shop Grove Drive

16202-0302

1.58

45

105 Shop Grove Drive

16202-0101

2.68

46

151 Shop Grove Drive

16202-0102

15.18

TOTAL

138.34

7

The site numbers are from the Court's list.

8

Site No. 11 on McLaughlin's list.

9

Site No. 21 on McLaughlin's list.

10

Site No. 22 on McLaughlin's list. This was one parcel at the time the City prepared its initial list for the preliminary
injunction hearing, but sometime after that hearing, it may have been subdivided into two parcels. See Hampton Aff. at
17. They appear as two sites on the City's list (16a and 16b) with different acreage, even though they have the same
street address and the same TMS number. Id. at 3. Because the City has them listed as two parcels and because they
have different acreage, the Court will treat them as two sites (Nos. 16 and 17 on the Court's list). However, whether
they are treated as one or two sites has no impact on the Court's ultimate decision.

11

Site No. 24 on McLaughlin's list.

12

Site No. 27 on McLaughlin's list.

13

Site No. 26 on McLaughlin's list.

WESTl. AW
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14

The City also has 931 Spears Creek Road-the parcel where the hotel is located-on its list of available sites (Site No.
30 on the Court's list), and Mclaughlin did not raise any objection to the availability of that site in his affidavit. In his
deposition, he stated that if Taboo "acquired it and could get through all the permitting issues-it's a residential hotel
occupancy, if you could acquire it and get through all the permitting issues to change it to a book store or cabaret, then
you would be removing the disqualifier and making the site available." Mclaughlin Dep. 53:12-17. Thus, because the
City represents that 931 Spears Creek Road is available and Mclaughlin did not raise any specific objection to it, the
Court concludes that, based on the evidence of record, 931 Spears Creek Road is available for use by a sexually
oriented business.

15

Mclaughlin used this phrase throughout his deposition to describe sites that are in the correct zoning district and
outside the distance buffers, but may not meet some subjective factors that he might consider in disqualifying a site.
See Mclaughlin Dep. 60:25--61 :22.

16

The Court notes that Mclaughlin has not made any argument that any of the available portions of the parcels are too
small to host a sexually oriented business.

17

Sites No. 1 (Patton Circle, East Side) and No. 3 (Ponderosa Point Drive, East Side) on McLaughlin's list were crossed
off on the City's final list of available sites and are therefore also not included on the Court's list.

18

Site No. 2 on McLaughlin's list.

19

Site No. 5 on McLaughlin's list.

20

Site No. 13 on McLaughlin's list.

21

This parcel is Site No. 12 on McLaughlin's list. In his affidavit, he listed the address as 3500 Harden Street, but it
appears that this is a typographical error, as both the City and he listed the address as 3000 Harden Street in their
respective site lists. ECF Nos. 36-2 at 2, 64-2 at 3.

22

Site No. 1 (Patton Circle, West Side) on McLaughlin's list was included in the City's list of available sites for the
preliminary injunction hearing, ECF No. 7-2 at 2 No. 9, but was crossed off on the City's final list of available sites.
Accordingly, it is not included on the Court's list.
Site No. 4 (Winhill Road, North Side) on McLaughlin's list was included in the City's list of available sites for the
preliminary injunction hearing, ECF No. 7-2 at 2 No. 29, but was not included in the City's current list. Accordingly, it
is not included on the Court's list.
Site No. 32 (2716 Shop Road) on McLaughlin's list was included in the City's list of available sites for the preliminary
injunction hearing, ECF No. 7-2 at 3 No. 41, but was not included on the City's current list. Accordingly, it is not
included on the Court's list.
The City's current list includes W/S Shop Grove Drive (TMS # 16202-03-01), W/S Shop Grove Drive (TMS #
16202-03-02), 105 Shop Grove Drive (TMS # 16202-01--01), and 151 Shop Grove Drive (TMS # 16202-01--02),
which are Site Nos. 43, 44, 45, and 46, respectively, on the Court's list. These sites are not discussed by Mclaughlin
in any of his filings. In the City's current list, it has an annotation next to these four sites that they are Site No. 32
(2716 Shop Road) on McLaughlin's list, but this may not be accurate, as the TMS number for 2716 Shop Road is
16200-04-31, which does not match the TMS number for any of the four sites above. The four parcels, as well as
the 2716 Shop Road property, are shown on Map 12 of Hampton's affidavit, ECF No. 64-2 at 18.
In any event, Mclaughlin does not raise any issue regarding 2716 Shop Road that is distinct from any of the other
parcels in this section, so it would be available for the reasons discussed below.

23

Site No. 6 on McLaughlin's list.

24

Site No. 7 on McLaughlin's list.

25

Site No. 8 on McLaughlin's list.

26

Site No. 9 on McLaughlin's list.
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27

Site No. 1O on McLaughlin's list.

28

Site No. 14 on McLaughlin's list.

29

Site No. 15 on McLaughlin's list.

30

Site No. 16 on McLaughlin's list.

31

Site No. 17 on McLaughlin's list.

32

Site No. 18 on McLaughlin's list.

33

Site No. 19 on McLaughlin's list.

34

Site No. 20 on McLaughlin's list.

35

Site No. 23 on McLaughlin's list.

36

Site No. 25 on McLaughlin's list.

37

Site No. 28 on McLaughlin's list.

38

Site No. 29 on McLaughlin's list.

39

Site No. 30 on McLaughlin's list.

40

Site No. 31 on McLaughlin's list.

41

Site No. 33 on McLaughlin's list.

42

Site No. 34 on McLaughlin's list.

43

Site No. 35 on McLaughlin's list.

44

Site No. 36 on McLaughlin's list.

45

Site No. 37 on McLaughlin's list.

46

Site No. 38 on McLaughlin's list.

47

Site No. 39 on McLaughlin's list.

48

Site No. 40 on McLaughlin's list.

49

Site No. 41 on McLaughlin's list.

WES Tl.. AW
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50

Site No. 42 on McLaughlin's list.

51

However, in his deposition, he acknowledges that a sexually oriented business "would probably have no problem with
the street lights, because that's a private utility and if you've got power service to your building, you could get them to
put a handful of street lights in," and that there is nothing in the ordinances that requires sidewalks for sexually oriented
businesses. Mclaughlin Dep. 74:11-75:10.

52

He even acknowledged as much in his deposition:
Q: Okay. You disagree with [Renton] and counting vacant land, but you recognize that it does that?
A: Correct, that's a good way of putting it.
Id. 79:12-14, 156.

53

This Court has carefully considered McLaughlin's site analysis. Other courts have also considered but have not been
persuaded by McLaughlin's available site analysis. See, e.g., Bigg Wolf Discount Video Movie Sales, Inc. v.
Montgomery County, 256 F.Supp.2d 385, 397-98 (D.Md.2003); Hickerson v. City of New York, 997 F.Supp. 418,
421-22 (S.D.N.Y.1998), aff'd, 146 F.3d 99 (2d Cir.1998); David Vincent, Inc. v. Broward County, No. 97-7164-CIV,
1998 WL 35156026, at *4 (S.D.Fla. Feb. 3, 1998), aff'd, 200 F.3d 1325 (11th Cir.2000).

54

In fact, the only reason that the City needed to produce a list of available sites was to support its argument in this
lawsuit that it did not unreasonably limit alternative avenues of communication. Had Taboo not filed this lawsuit, the
City would have had no greater obligation to produce a list of available sites for Taboo than it would for any other
business seeking to locate in a permissible location.

55

Taboo's motion to amend the Complaint to assert violations of the South Carolina Freedom of Information Act and the
City's procedural ordinances was denied. ECF No. 57.

56

It also requests an order extending the scheduling order and renews its request for a status conference. The Court will
discuss these issues when addressing Taboo's Motion for Status Conference.

End of Document
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whether that number affords a sufficient number
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U.S.C.A. Const.Amend. I.
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Supply and demand is one factor that a court
should consider in determining under the First
Amendment whether potentially available sites
provide an adult business a reasonable
opportunity to open and operate in a particular
municipality; other factors include the
percentage of available acreage theoretically
available to adult businesses, the number of sites
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Sites available to adult entertainment businesses
under county's zoning ordinance that required
adult businesses be at least 660 feet from
establishments serving alcohol by the drink
provided reasonable alternative avenues of
communication, and therefore, ordinance did not
violate First Amendment expression rights of
property owner who sought license to open adult
cabaret in unincorporated portion of the county;
adult businesses had access to 7% of county's
total industrial and commercial acreage,
unincorporated portions of the county had
population of 304,435, unincorporated portions
comprised over 90% of the land area but less
than half the population, only one adult
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*1192 Kristin Gjesdahl Olson, Law Offices of Kristin G.
Olson, Kirkland, WA, for Plaintiff.
Lyndsey Marie Downs, Robert Tad Seder, Everett, WA,
for Defendant.

ORDER ON CROSS MOTIONS FOR SUMMARY
JUDGMENT
JAMES L. ROBART, District Judge.

I. INTRODUCTION

The matter comes before the court on the parties' cross
motions for summary judgment. (See Plf. Mot. (Dkt. #
20); Def. Mot. (Dkt. # 23).) This case arises from Plaintiff
Phil McKibben's attempts to open an adult cabaret. Mr.
McKibben argues that Defendant Snohomish County's
("County") zoning restrictions on adult entertainment
violate the First Amendment. Having considered the
submissions of the parties, the balance of the record, and
the relevant law, and having heard oral argument, the
court DENIES Mr. McKibben's motion for summary
judgment and GRANTS the County's motion for
summary judgment.

II. BACKGROUND

The following facts are undisputed. In 1994, the County
established an Adult Entertainment Zoning Committee
("Committee") to study the community effects of adult
WESTLAW

entertainment venues. (Lubrin Deel. (Dkt. # 28) ,, 2-7;
Comm. Rep. (Dkt. # 28-1).) The Committee reviewed
studies of the secondary effects of adult entertainment,
ordinances from other jurisdictions, and federal and state
court decisions; heard testimony from law enforcement
officers and community members; held a public hearing;
and authored a final report. (See Comm. Rep.; Olson
Deel. (Dkt. # 21) Ex. 7 ("Meeting Minutes"); 1996
Ordinance (Dkt. # 28-2); Olson Deel. Ex. 17 (transcript
of Council proceedings).) In 1996, the County enacted the
following zoning requirements pursuant to the
recommendation of the Committee. (See 1996
Ordinance.)
First, adult entertainment businesses may only be located
on parcels zoned for light industrial, heavy industrial, or
industrial park use. Snohomish County Code ("SCC") §
30.22.100. Second, adult entertainment businesses must
be dispersed a minimum distance from "any public or
private school, preschool, educational institution, church
or other religious facility, public *1193 or private park,
youth oriented facility, establishment serving alcohol by
the drink," or other parcel whose zoning does not permit
adult entertainment use. SCC § 30.28.015. For adult
entertainment dance studios, such as Mr. McKibben's
proposed adult cabaret, the minimum dispersion distance
is 660 feet. Id.
In August 2011, Mr. McKibben filed an application for a
license to operate an adult cabaret at 10809 Mukilteo
Speedway in unincorporated Snohomish County. (Lubrin
Deel. , 11, Application (Dkt. # 28-3).) The County
denied Mr. McKibben's application because the proposed
cabaret was located within 660 feet of two restaurants that
served alcohol by the drink. (Denial (Dkt. # 28--4); see
also Lubrin Deel. , 11.) Mr. McKibben was previously a
part owner of the only live adult entertainment venue to
operate in the unincorporated County within the last 30
years. (Lubrin Deel. , 8; Def. Mot. at 5.) This venue
closed in 2012 amid allegations by the federal
government that the dancers were engaging in acts of
prostitution and illegal dancing. (Lubrin Deel. , 8; Plea
Agreement (Dkt. # 27-1), 4.)
To date, Mr. McKibben's 2011 application is only the
second application for a live adult entertainment venue
that the unincorporated County has received since 1994.
(Lubrin Deel.,, 9-10.) The County, which stretches from
Puget Sound to the Cascade Mountains, comprises 68%
forest land, 18% rural land, 5% agricultural land, and only
9% urban or city development. (2013 Annual Rep. (Dkt. #
34-1).) The majority of the population lives in
incorporated cities within the County. (Id.)
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Upon denial of his application, Mr. McKibben filed this
action, alleging that the County's zoning restrictions
regarding adult entertainment dance studios violate his
First Amendment rights. (See generally Compl. (Dkt. #
1).) Both parties now move for summary judgment in
their favor. (See Plf. Mot.; Def. Mot.)

each instance the benefit of all reasonable inferences."
A.C.L.U. of Nevada v. City of Las Vegas, 466 F.3d 784,
790-91 (9th Cir.2006).

B. First Amendment Law
2
dancing is protected expression under the First
Amendment. Kev, Inc. v. Kitsap Cnty., 793 F.2d 1053,
I 058 (9th Cir.1986). The constitutionality of the County's
zoning regulations is determined by a three-step
framework. City of L.A. v. Alameda Books, Inc., 535 U.S.
425, 433-34, 122 S.ct. 1728, 152 L.Ed.2d 670 (2002)
(plurality) (citing City of Renton v. Playtime Theatres,
Inc., 475 U.S. 41, 50, 106 S.Ct. 925, 89 L.Ed.2d 29
(1986).) The first inquiry is whether the provision is a
complete ban on protected expression or whether it can
properly be analyzed as a time, place, and manner
regulation of speech. Id.; see also Tallis, Inc. v. Cnty. of
San Diego, 505 F.3d 935, 939 (9th Cir.2007). Here, the
County's ordinance does not ban adult entertainment
altogether, but rather permits such venues as long as they
are distanced from certain sensitive locations. See SSC §
30.22.100; SCC § 30.28.015. As such, the ordinance is a
time, place, and manner restriction. See Alameda Books,
535 U.S. at 433- 34, 122 S.Ct. 1728 (plurality).
!ti 1 1 Erotic

III. ANALYSIS
A. Summary Judgment Standard
Federal Rule of Civil Procedure 56 permits a court to
grant summary judgment where the moving party
demonstrates (1) the absence of a genuine issue of
material fact and (2) entitlement to judgment as a matter
of law. Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106
S.Ct. 2548, 91 L.Ed.2d 26~ ( 1986); see also Galen v.
Cnty. of L.A., 477 F.3d 652, 658 (9th Cir.2007). The
moving party bears the initial burden of showing the
absence of a genuine issue of material fact. Celotex, 4 77
U.S. at 323, 106 S.Ct. 2548.
If the moving party does not bear the ultimate burden of
persuasion at trial, it can show the absence of an issue of
material fact in two ways: (1) by producing evidence
negating an essential element of the nonmoving party's
case, or, (2) by showing that the nonmoving party lacks
evidence of an essential element of its claim or defense.
Nissan Fire & Marine Ins. Co. v. Fritz Cos., 210 F.3d
I 099, 1106 (9th Cir.2000). If the moving party will bear
the ultimate burden of persuasion at trial, it must establish
a prima facie showing in support of its position on that
issue. UA Local 343 v. Nor- Cal Plumbing, Inc., 48 F.3d
1465, 1471 (9th Cir.1994). That is, the moving party must
present evidence that, if uncontroverted at trial, would
entitle it to prevail on that issue. Id. at 1473.
If the moving party meets its burden of production, the
burden then shifts to the nonmoving party to identify
specific facts from which a factfinder could reasonably
find in the nonmoving party's favor. Celotex, 477 U.S. at
324, 106 S.Ct. 2548; *1194 Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 252, 106 S.Ct. 2505, 91 L.Ed.2d 202
(1986). In determining whether the factfinder could
reasonably find in the nonmoving party's favor, "the court
must draw all reasonable inferences in favor of the
nonmoving party, and it may not make credibility
determinations or weigh the evidence." Reeves v.
Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150, 120
S.Ct. 2097, 147 L.Ed.2d 105 (2000). When adjudicating
cross-motions for summary judgment, a court "evaluate[s]
each motion separately, giving the nonmoving party in
WESTLAW
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second inquiry is whether the provision is
content-based, thus meriting strict scrutiny, or effectively
content-neutral, thus meriting intermediate scrutiny. Id.;
Tallis, 505 F.3d at 939. A provision is effectively
content-neutral if it is aimed at controlling only the
secondary effects of live adult entertainment businesses,
rather than the content of expression practiced therein.
Alameda Books, 535 U.S. at 433-34, 122 S.Ct. 1728
(plurality); World Wide Video of Wash., Inc. v. City of
Spokane, 368 F.3d 1186, 1191 (9th Cir.2004). Here, as
established by the Committee's final report, the purpose
of the County's ordinance is to minimize the negative
secondary community effects-such as increased crime
rates, declining property values, neighborhood blight, and
the exposure of minors to adult entertainment-associated
with live adult entertainment businesses. (Comm. Rep. at
1012.) Accordingly, the County's ordinance is
content-neutral. See Alameda Books, 535 U.S. at 433- 34,
122 S.Ct. 1728 (plurality).
6

1 1 Because

the County's ordinance is content-neutral, the
third inquiry is whether the ordinance meets intermediate
scrutiny. See id.; Tallis, 505 F.3d at 939. An ordinance
satisfies intermediate scrutiny if it is designed to serve a
substantial government interest, is narrowly tailored to
serve that interest, and reasonable alternative avenues of
communication remain available. Alameda Books, 535
U.S. at 433-34, 122 S.Ct. 1728 (plurality); World Wide

© 2017 Thomson Reuters. No claim to original U.S. Government Works

5

McKibben v. Snohomish County, 72 F.Supp.3d 1190 (2014)
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Video of Wash., 368 F.3d at 1191 (quoting Center f or
Fair Pub. Policy v. Maricopa Cnty., 336 F.3d 1153, 1166
(9th Cir.2003)). Mr. McKibben raises two challenges to
the County's ordinance: (1) that the requirement that adult
entertainment dance studios be dispersed 660 feet from
establishments serving alcohol by the drink is not
designed to serve a substantial government interest, and
(2) that the zoning restrictions as a whole do not afford
reasonable alternative avenues of communication for
exotic dancing. (See Mot.) *1195 The court addresses
each argument in turn below.

1. Designed to serve a substantial government
interest
7
1 1 1s1 When enacting a secondary effects ordinance, a
municipality "must rely on evidence that demonstrates a
connection between the speech regulated and the
secondary effects that motivated adoption of the
ordinance." Fantasy/and Video, Inc. v. Cnty. of San
Diego, 505 F.3d 996, I 00 I (9th Cir.2007) (quoting
Alameda Books, 535 U.S. at 441, 122 S.Ct. 1728
(plurality)) (internal punctuation omitted). The Supreme
Court has "refused to set ... a high bar for municipalities
that want to address merely the secondary effects of
protected speech." Alameda Books, 535 U.S. at 438- 39,
122 S.Ct. 1728 (plurality). Accordingly, a municipality
can rely on any evidence that is "reasonably believed to
be relevant" for demonstrating a connection between the
regulated speech and the asserted government interest.
Fantasy/and Video, 505 F.3d at 1001 (quoting Alameda
Books, 535 U.S. at 438, 122 S.Ct. 1728 (plurality)).
Moreover, "very little evidence is required." Alameda
Books, 535 U.S. at 451 , 122 S.Ct. 1728 (Kennedy, J.,
concurring).'

Under this standard, a municipality is not required to
come forward with empirical data in support of its
rationale. Maricopa Cnty., 336 F.3d at 1168. The
Supreme Court has found that a requirement for empirical
evidence "would go too far in undermining [the] settled
position that municipalities must be given a reasonable
opportunity to experiment with solutions to address the
secondary effects of protected speech." Alameda Books,
535 U.S. at 439, 122 S.Ct. 1728 (plurality). As such, a
municipality is entitled to rely on anecdotal or testimonial
evidence. See World Wide Video of Wash. , 368 F.3d at
1194-95, 1197-98; Maricopa Cnty., 336 F.3d at 1168.
Similarly, a municipality need not perform its own studies
into secondary effects; rather, "[r]eliance on the
experiences of other jurisdictions is sufficient to satisfy
the [municipality's] minimal burden at the legislative
stage." Id. at 1003 (citing City of Renton, 475 U.S. at
50-52, I 06 S.Ct. 925); see also City of Erie v. Pap 's
WE ST L AW

A.M, 529 U.S. 277, 296-97, 120 S.Ct. 1382, 146 L.Ed.2d
265 (2000).

Of course, a municipality may not merely "assert that it
will reduce secondary effects by reducing speech in the
same proportion." Alameda Books, 535 U.S. at 449, 122
S.Ct. 1728 (Kennedy, J., concurring). And although the
bar for showing a substantial government interest is low,
that "is not to say that a municipality can get away with
shoddy data or reasoning." Id. at 438, 122 S.Ct. 1728.
Rather, a "municipality's evidence must fairly support its
rationale for its ordinance." Id.
If a municipality's evidence "fairly supports" its rationale,
the burden shifts to the plaintiff to "cast direct doubt on
this rationale, either by demonstrating that the
municipality's evidence does not support its rationale, or
by furnishing evidence that disputes the municipality's
factual findings." Id. at 438-39, 122 S.Ct. 1728. Such
evidence must be "actual and convincing." Fantasy/and
Video, 505 F.3d at 1001 (quoting Alameda Books, 535
U.S. at 438-39, 122 S.Ct. 1728 (plurality)). If a plaintiff
succeeds in casting doubt on a municipality's rationale,
the burden shifts back to *1196 the municipality to
supplement the record with evidence renewing support for
a theory that justifies its ordinance. Alameda Books, 535
U.S. at 438-39, 122 S.Ct. 1728 (plurality); World Wide
Video of Wash. , 368 F.3d at 1195.
9

1 1 The County identified the following secondary effects

that the ordinance was targeted to reduce: increased
crime, decreased property values, neighborhood blight,
and the exposure of minors to adult entertainment.
(Comm. Rep. at 3, 9-11.) It is beyond dispute that a
government's interest in curbing such secondary effects is
substantial. See Maricopa Cnty., 336 F.3d at 1166 ("It is
beyond peradventure at this point in the development of
the doctrine that a state's interest in curbing the secondary
effects associated with adult entertainment establishments
is substantial."). Additionally, Mr. McKibben concedes
that the County relied on sufficient evidence supporting
the dispersal requirements as applied to residential zones
and other areas where children are likely to congregate,
namely "any public or private school, preschool,
educational institution, church or other religious facility,
public or private park, [or] youth oriented facility." (See
Mot. at IO n. 26.) As such, the only question before the
court is whether, at the legislative stage, the County met
its initial burden to connect the dispersal requirement
regarding "any establishment serving alcohol by the
drink" to the identified secondary effects of increased
crime, decreased property values, neighborhood blight,
and exposure of minors to adult entertainment.
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The court finds that the County met its burden. The
County established the Adult Entertainment Zoning
Committee to study the community effects of adult
entertainment and to recommend proposed zoning
ordinances seeking to reduce those effects while ensuring
adequate opportunities to operate adult entertainment
businesses. (See Lubrin Deel. iii! 2-7; Comm. Rep.) The
Committee held at least ten meetings; reviewed studies of
the secondary effects of adult entertainment, sample
ordinances from other jurisdictions, and federal and state
court decisions; heard testimony from law enforcement
officers and community members regarding the effects of
adult entertainment businesses; held a public hearing; and
authored a final report proposing certain regulations of
adult businesses. (See Comm. Rep.; Meeting Minutes;
1996 Ordinance; Olson Deel. Ex. 17 (transcript of
Council proceedings).)
In 1996, the Council adopted the Committee's
recommended regulations. (See I996 Ordinance.) With
respect to the dispersion requirement, the Committee's
report states:
In addition, the Committee heard
testimony from law enforcement
officers regarding the problems
associated with the combination of
adult entertainment uses and
alcohol. Two primary issues were
identified. The first was that
alcohol and adult entertainment do
not mix well. The potential for
disruptive,
dangerous,
and/or
illegal behavior is increased when
alcohol is involved with adult
entertainment. In Washington State
adult entertainment facilities do not
serve alcohol, and the Committee
was concerned to keep separation
between
alcohol
and
adult
entertainment uses. In particular the
Committee
was
concerned
regarding the movement of patrons
between taverns, bars, and other
establishments that sell alcohol and
adult entertainment uses.
(Comm. Rep. at 13.)
The Committee's report continues:
This movement was related to the
second issue. Law enforcement
officers indicated that problems had
WESTLAW

been experienced when patrons and
employees of adult entertainment
establishments went *1197 to
nearby places that served alcohol.
Restaurants with a largely family
orientation felt their business was
hurt when this occurred, especially
when solicitation for acts of
prostitution took place. This
concern matched the focus of the
Committee on protecting families
and children from exposure to adult
entertainment. For these reasons
the Committee recommended that
buffers listed above also be applied
to any establishment selling
alcohol.
(Id.)

David Gossett, the legislative analyst who drafted the
initial version of the report, testifies:
Businesses wanted to stop the flow
of
customers
between
the
restaurants and the clubs in both
directions. In other words, to stop
people from getting drunk and
going to the clubs, and to stop
customers
and
employees
(including exotic dancers) from
leaving the clubs and going to the
restaurants.
(Gossett Deel. (Dkt. # 24) if 4 (emphasis omitted).) He
also testifies that "the [C]ommittee had been told, frankly,
by representatives of law enforcement that alcohol tended
to create additional legal problems with live adult
entertainment." (2d Olson Deel. (Dkt. # 32) Ex. 6
("Gossett Dep.") at 45:5-9.)
In addition to testimonial evidence, the Committee relied
on the regulations and report of the nearby City of
Everett. (Gossett Deel. if 7; Olson Deel. Ex. 10 (list of
ordinances on which the Committee relied); Ex. 11
("Everett Code") at 45). The Everett zoning code requires
adult use businesses to be set back 500 feet from "any
existing establishment selling alcoholic beverages for
consumption on premises." (Everett Code at 45.) The
Everett report summarized testimony by Sergeant John
Stewart: "Most illegal activity related to live adult
entertainment establishments have [sic] involved persons
who have been intoxicated." (Everet Rep. Excerpts (Dkt.
# 24-2).) The Everett report also summarized testimony
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by Sergeant Joe Beline: "Increased street prostitution
occurs in the vicinity of live adult entertainment
businesses." (Id.)
Testimony by local law enforcement officers and business
owners, as well as the report and ordinance of a nearby
jurisdiction, all constitute evidence "reasonably believed
to be relevant" to problem at hand. See Fantasy/and
Video, 505 F.3d at 1001; Alameda Books, 535 U.S. at 438,
122 S.Ct. 1728. This testimony adequately demonstrates a
connection between the speech regulated (namely, live
adult entertainment near establishments that serve
alcohol) and the secondary effects of increased crime
rates, decline of property value, and exposure of minors to
adult entertainment. See Fantasy/and Video, 505 F.3d at
1001; Alameda Books, 535 U.S. at 438, 122 S.Ct. 1728.
Specifically, the testimony supports the County's concern
that service of alcohol at nearby establishments
exacerbates the disruptive and illegal behavior associated
with live adult entertainment, and, because alcohol cannot
be served inside the adult entertainment facility, facilitates
the intrusion of adult entertainment employees and
customers into family-oriented businesses and otherwise
encourages the mingling of adult entertainment
employees and customers with vulnerable segments of the
population. (See Comm. Rep. at 13.)
"The record here is hardly overwhelming, but it does not
have to be." Maricopa Cnty., 336 F.3d at 1168 (citing
Alameda Books, 535 U.S. at 451, 122 S.Ct. 1728
(Kennedy, J., concurring) (stating that "very little
evidence is required" to justify a secondary effects
ordinance)). Both the Supreme Court and the Ninth
Circuit have upheld ordinances supported by similar
evidence. See, e.g., World Wide Video of *1198 Wash.,
368 F.3d at 1196 (upholding ordinance because the
plaintiff failed to rebut public testimony regarding the
adverse effects of retail-only adult entertainment stores);
Maricopa Cnty., 336 F.3d at 1168 (upholding ordinance
supported by citizen testimony at public hearings and
documentary studies); Alameda Books, 535 U.S. at 452,
122 S.Ct. 1728 (upholding proposition "supported by a
single study and common experience") (Kennedy J.,
concurring). As such, the County has carried its initial
burden to show that its rationale for the dispersion
requirement from establishments that serve alcohol is
"fairly supported." See Alameda Books, 535 U.S. at
438- 39, 122 S.Ct. 1728 (plurality).
1101

The burden then shifts to Mr. McKibben to "cast direct
doubt on this rationale, either by demonstrating that the
municipality's evidence does not support its rationale, or
by furnishing evidence that disputes the municipality's
factual findings." See id. Mr. McKibben fails to carry this
WEST LAW

burden. First, Mr. McKibben's reliance on out-of-circuit
cases to argue that the County's testimonial evidence is
insufficient is misplaced. (See Plf. Mot. at 17-19.) The
Supreme Court has explicitly rejected the contention that
a municipality must come forward with empirical data in
support of its rationale. See Alameda Books, 535 U.S. at
439, 122 S.Ct. 1728 (plurality). "To succeed in 'casting
doubt' on a city's evidence or rationale, a plaintiff must
do more than point to a municipality's lack of empirical
evidence, or challenge the methodology of the
municipality's evidence." Alameda Books, Inc. v. City of
L.A., 631F.3d1031, 1042 (9th Cir.2011) (citing Gammoh
v. City of La Habra, 395 F.3d 1114, 1126- 27 (9th
Cir.2005) and Maricopa Cnty., 336 F.3d at 1168).
Second, Mr. McKibben fails to provide any "actual and
convincing" evidence in his favor. See Fantasy/and
Video, 505 F.3d at 1001 (quoting Alameda Books, 535
U.S. at 438-39, 122 S.Ct. 1728 (plurality)). Mr.
McKibbcn contends that the County must not really have
considered law enforcement officer testimony because the
Committee's meeting minutes do not describe an instance
in which a law enforcement officer discussed alcohol in
the context of adult entertainment. (See, e.g., Plf. Reply
(Dkt. # 36) at 3.) Mr. McKibben's attempt to cast doubt
on the Committee's report falls short. The meeting
minutes describe at least two times that law enforcement
officers addressed the Committee, as well as at least two
times that the Committee discussed the alcohol
disbursement requirement, and, as such, the minutes are
consistent with the findings stated in the report. (See
Meeting Minutes at 8, 10-12, 15, 21.) Moreover, there is
no indication that the meeting minutes were intended to
be exhaustive: each hour and a half meeting is
summarized in approximately one to three pages of
minutes. (See generally id.) Mr. McKibben provides no
explanation or authority showing why the court should
find that the informal meeting minutes trump the
Committee's official report.
Mr. McKibben's argument that there is an inadequate
connection between the dispersion requirement and the
identified secondary effects because the ordinance does
not also include establishments (such as liquor stores) that
sell alcohol for private consumption is unavailing.
Municipalities are entitled to a reasonable opportunity to
experiment with solutions to address the secondary effects
of protected speech. See Alameda Books, 535 U.S. at 439,
122 S.Ct. 1728 (plurality). Mr. McKibben's belief that
there is a more effective way to address certain identified
secondary effects does not render the solution chosen by
the County unconstitutional.
Finally, Mr. McKibben's argument that there is an
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inadequate connection between *1199 the dispersion
requirement and secondary effects because the ordinance
includes non-family establishments (such as pubs) falls
short. This over-breadth critique implicates the narrow
tailoring requirement. To meet the narrow tailoring
requirement, a time, place, or manner regulation need not
be the least restrictive means of serving a municipality's
content neutral interests. See Fantasy/and Video, 505 F.3d
at 1004. To the contrary, the narrow tailoring requirement
"is satisfied so long as the regulation promotes a
substantial government interest that would be achieved
less effectively absent the regulation and the means
chosen are not substantially broader than necessary to
achieve the government's interest." Id. (quoting Ward v.
Rock Against Racism, 491 U.S. 781, 799- 800, I 09 S.Ct.
2746, I 05 L.Ed.2d 661 (1989)). Here, the County's goals
of decreasing illegal behavior and the diffusion of adult
entertainment workers and clients into nearby community
establishments would be achieved less effectively absent
the dispersion requirement, and the ·dispersion
requirement is not substantially broader than necessary to
achieve these goals. See United States v. Albertini, 472
U.S. 675, 689, 105 S.Ct. 2897, 86 L.Ed.2d 536 (1985)
(holding that restrictions will not violate the First
Amendment "simply because there is some imaginable
alternative that might be less burdensome on speech"). As
such, the dispersion requirement meets the narrow
tailoring requirement.
In sum, the County originally relied on sufficient
evidence to support its dispersion requirement and Mr.
McKibben has failed to carry his burden to "cast direct
doubt" on the County's rationale. See Alameda Books,
535 U.S. at 438-39, 122 S.Ct. 1728 (plurality). As such,
the County's dispersion requirement adequately advances
a substantial government interest.

2. Reasonable alternative avenues of communication

An ordinance satisfactorily allows alternative
avenues of communication as long as "it offers adult
businesses a 'reasonable opportunity to open and operate
within the city.' " Lim v. City of Long Beach, 217 F.3d
1050, 1054 (9th Cir.2000) (quoting City of Renton, 475
U.S. at 54, 106 S.Ct. 925). Courts apply a two-step
approach to determining whether this condition is
satisfied: (1) determine the number of sites reasonably
available to adult businesses under the regulation at issue,
and (2) determine whether that number affords a
sufficient number of potential location sites for adult
businesses. Id. ; see also Topanga Press, Inc. v. City of
L.A., 989 F.2d 1524, 1530 (9th Cir.1993). The burden of
proving alternative avenues of communication rests on
the municipality. Lim, 217 F.3d at 1054. "What
flll flZJ

constitutes a reasonable opportunity to open and operate
an adult theater is a mixed question of fact and law."
Young v. City of Simi Valley, 216 F.3d 807, 817 (9th
Cir.2000); see also Lim, 217 F.3d at 1054 ("A mixed
question of law and fact exists when there is no dispute as
to the facts, the rule of law is undisputed, and the question
is whether the facts satisfy the legal rule.")

a. Alternative sites available

With respect to the first step, the initial burden falls on the
municipality to provide a good faith and reasonable list of
potentially available property. See id.; Isbell v. City of San
Diego, 258 F.3d 1108, 1114 (9th Cir.2001). Upon such a
showing, the burden shifts to the plaintiff to show that
particular sites would in fact not reasonably become
available. Lim, 217 F.3d at I054. For sites to be available
they must be in the "actual business real estate market.':
Isbell, 258 F.3d at 1114 (quoting Lim, 217 F.3d at 1055).
It is irrelevant, *1200 however, whether a given site "will
result in lost profits, higher overhead costs, or even prove
to be commercially infeasible for an adult business." Id.
(citing Topanga Press, 989 F.2d at 1531). Rather, "[t]he
issue is whether any site is part of an actual market for
commercial enterprises generally." Topanga Press, 989
F.2d at 1531; see also City of Renton, 475 U.S. at 54, I 06
S.Ct. 925.
The following considerations are relevant to determining
whether a site is part of the relevant market for
commercial enterprises. First, available sites must satisfy
the zoning restrictions at issue. Isbell, 258 F.3d at 1113.
Beyond that, sites that are commercially zoned are
automatically part of the relevant market. Topanga Press,
989 F.2d at 1531. The mere fact that a municipality has
restricted adult entertainment venues to industrial zones
does not render the sites unavailable under City of Renton.
See Tallis, 505 F.3d at 942 ("If an industrial site is
reasonably accessible and has sufficient infrastructure to
be 'available' under Topanga, it remains available even if
its use for other commercial purposes may be restricted
by the zoning law.") Sites located in industrial or
manufacturing zones, however, must be "reasonably
accessible to the general public," have "proper
infrastructure," and must be suitable for "some generic
commercial enterprise, although not [necessarily] every
commercial enterprise." Tallis, 505 F.3d at 941 (quoting
Topanga Press, 989 F.2d at 1531 ). Furthermore, sites for
which it is "unreasonable to believe that [they] would
ever become available to any commercial enterprise" are
not part of the market. Topanga Press, 989 F.2d at 1531.

~~~~~~~~~~~~~~~~~~~~~~~
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Here, the parties agree that a total of 301 parcels in
unincorporated Snohomish County meet the zoning
requirements for an adult cabaret-namely, the parcels
are zoned for light industrial, heavy industrial, or
industrial park use, and some or all of each parcel is set
outside the dispersion zone. 2 (See Garrelts Rep. (Dkt. #
29-1) at 3; Fear Rep. (Dkt. # 25- l) at 2.) Of those 301
parcels, the County's expert identifies 104 parcels that in
his opinion are part of the actual business real estate
market. (See Fear Rep. Ex. B ("Fear Sprdsht.").) Because
this list contains pertinent and specific information about
each parcel and excludes obviously inappropriate parcels
such as landfills, state parks, and United States
Department of Navy government facilities, the court finds
that this list is a good faith and reasonable list of
potentially available property. See Lim, 217 F.3d at 1054;
Isbell, 258 F.3d at 1114. As such, the burden shifts to Mr.
McKibben to show that particular sites are in fact not
reasonably available. Id.
Mr. McKibben's expert concedes for the purposes of this
motion that 16 parcels are reasonably available, but
identifies 88 parcels that in his opinion are not reasonably
available. (See Garrelts Rep.; Garrelts Sprdsht. 1) The
expert groups these parcels according to the reasons he
believes they are unavailable. The court addresses each
group of parcels in tum. See Fantasy/and Video, Inc. v.
Cnty. of San Diego, 373 F.Supp.2d 1094, 1143
(S.D.Cal.2005) (addressing disputed parcels one by one)
aff'd in part, rev'd in unrelated part and remanded sub
nom. Tallis, Inc. v. Cnty. of San Diego, 505 F.3d 935 (9th
Cir.2007) and aff'd, 505 F.3d 996 (9th Cir.2007).

*1201 i. Parcels with only a portion of property
outside the dispersal area

Mr. McKibben argues that parcels 1, 3-6, 8, 10-16, and
22-24 are not part of the relevant commercial real estate
market because the portion of the property located outside
the dispersal area consists of inadequate space to locate a
cabaret while meeting requirements for setback, parking,
and landscaping. (Garrelts Sprdsht. at 1; 2d Garrelts Deel.
(Dkt. # 31) if 4.) Mr. Garrelts testifies that, in his
experience, the "minimum size" for an adult cabaret is
2400 square feet. (2d. Garrelts Deel. if 3.) Be that as it
may, the relevant inquiry is not whether a location suits
the particular needs of adult cabarets, but rather whether
the location is suitable for some commercial business. See
Topanga Press, 989 F .2d at 1531 ("While it is
constitutionally irrelevant whether relocation sites located
in industrial or manufacturing zones suit the particular
needs of an adult business, potential sites must be
WESnAW

reasonable relocation sites for some commercial
enterprise before they can be considered part of the
relevant market."); see also Tallis, 505 F.3d at 941
(stating that available property must be suitable for "some
generic commercial enterprise, although not [necessarily]
every commercial enterprise"). The County's expert
demonstrates how a sizeable building can be erected on
each of parcels l and 3-6. (See Fear Rep . at 4-5, Exs. B,
C (maps showing possible placement of buildings on
parcels)). Mr. McKibben does not argue that such
buildings are inadequate for other commercial enterprises
besides a cabaret, such as, for example, a coffee shop.
Consequently, he has failed to carry his burden to show
that these parcels are not a part of the relevant market.
With respect to the remaining parcels, Mr. McKibben
contends that, due to existing structures, only a "sliver of
land" for a new cabaret building is available. (Plf. Resp.
(Dkt. # 30) at 5.) The County points out that the existing
structures can be removed and that as a "result the parcels
would then contain ample room for parking and a
commercial business. (Fear Sprdsht at l .) Mr. McKibben
provides no authority to support the position that property
is excluded from the commercial market if it contains
existing structures that are unsuitable for use as a cabaret.
(See Plf. Resp. at 5-6.) There may be a cost associated
with removing existing structures, but it is
well-established that "possible economic impact upon a
business is not a factor to be considered by the courts
when determining whether a city has provided a business
with a reasonable alternate location." Topanga Press, 989
F.2d at 1529. When determining whether a site is part of
the relevant market, "it is not relevant whether [the] site
will result in lost profits, higher overhead costs, or even
prove to be commercially infeasible for an adult
business." Id. at 1531. The only issue "is whether any site
is part of an actual market for commercial enterprises
generally." Id.
Mr. McKibben has provided no evidence that the
properties are unsuitable for commercial enterprises
generally. See Tallis, 505 F.3d at 941. As such, he has not
carried his burden to show that the majority of these
properties are not a part of the relevant real estate market.
The sole exception is parcel # 15: there is at least a
question of fact as to whether the County's proffered
solution of adjusting the property line would transform
that property into a reasonable alternative. See Levi v. City
of Ontario, 44 F.Supp.2d 1042, 1050 (C.D.Cal.1999)
(holding that the possibility of subdivision to satisfy
zoning requirements did not render a site part of the
relevant market).
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*1202 ii. Parcels with restrictions on commercial use
Mr. McKibben argues that parcels 9 and 18 should be
excluded from the market because they are encumbered
with contractual restrictions on commercial use. (Garrelts
Sprdsht. at 1.) First, there is evidence that parcel # 18 is
only accessible via an easement that is limited to
residential use. (2d. Garrelts Deel. Ex. 4 (easement).)
Second, parcel # 9 is subject to an open space taxation
agreement that limits the commercial development of the
land. (Garrelts Deel. Ex. 3 (open space agreement).) The
agreement remains in force for at least 3 more years and
can last indefinitely ifthe owner does not withdraw. (Id.)
The court finds that Mr. McKibben has raised a question
of fact regarding the commercial availability of all these
two parcels.

industrial parcels identified for this case lack
infrastructure. (See Fears Sprdsht.) Moreover, in arguing
that parcel # 28 is not landlocked, the County mistakes an
abandoned railroad converted into a trail for a road. (See
2d. Garrelts Deel. ~ 6, Ex. 5.) The court finds Mr.
McKibben has at least raised a question of fact regarding
the suitability of these parcels for the general commercial
real estate market. See Fanstasyland Video, 373
F.Supp.2d at 1136 ("While neither side presented
sufficient evidence to prevail on their respective
cross-motions, the Court finds each side presented
sufficient evidence to successfully oppose the other's
summary judgment motion. Accordingly, a disputed issue
of fact remains whether one site in Area 2 ... could be
developed.").

iv. Parcels near or under water
iii. Parcels lacking infrastructure
Mr. McKibben argues that parcels 26-28 are not a part of
the relevant commercial market because they lack
appropriate infrastructure and because parcel # 28 is
landlocked. The Ninth Circuit has explained that
examples of necessary infrastructure may include
"sidewalks, roads and lighting." Topanga Press, 989 F.2d
at 1531. Additionally, landlocked sites are generally not
considered available because they are not reasonably
accessible to the general public. See Fantasy/and Video,
373 F.Supp.2d at 1138 (citing Isbell, 258 F.3d at 1113;
Lim, 217 F.3d at 1055). Merely asserting that sites lack
proper infrastructure, however, is insufficient; a plaintiff
must show that such sites are unusable for any generic
commercial enterprise. Diamond v. City of Taft, 215 F.3d
1052, 1056 (9th Cir.2000). Here, Mr. McKibben states
that the parcels lack access to water, sewer, lighting, and
sidewalks, and are located over 1000 feet from power and
roads. (Garrelts Rep. at 11; Garrelts Sprdsht at 1.) The
County admits that the parcels are designated as
"forestland," see generally RCW ch. 84.33, and are not in
the vicinity of sidewalks or streetlights. (Def. Resp. (Dkt.
# 23) at 16.) The County nonetheless maintains that the
"rural character" of Snohomish County often requires
business ventures to install new infrastructure. Id. The
County's expert recalls one business owner, in particular,
"who was undeterred by the lack of a sewer and arranged
for sewage to be stored on site and removed regularly."
(Fears Rep. at 5.)
The County presents no other evidence regarding the
feasibility of such endeavors, and its position that
business ventures are "often" required to install new
infrastructure is belied by the fact that only 3 of the 301
WESTL.AW

Mr. McKibben argues that parcels 30-32 are unsuited for
any generic commercial enterprise because they are
swamps or tidelands. (See Fears Sprdsht. at 2.) The
County responds that these parcels are "very usable"
because they not in a flood plain. (Id.) Mr. McKibben's
*1203 rejoinder is that these parcels are unsuitable
because they have been developed as pulp mills, used for
logging, or contain sloughs for the transport of logs. (Id.)
The Ninth Circuit has stated that examples of sites
unsuited for any generic commercial enterprise include
swamps and land under the ocean. See Topanga Press,
989 F.2d at 1531. Accordingly, the court finds that Mr.
McKibben has raised an issue of fact regarding the
reasonable availability of these three parcels.

v. Parcels on airport land
Mr. McKibben argues that every parcel located at Paine
Field, also known as Snohomish County Airport, should
be excluded from the market. (Garrelts Sprdsht. at 38; Plf.
Resp. at 7.) The County agrees that runways, taxiways,
and locations immediately adjacent thereto should be
excluded because they are reserved by the Federal
Aviation Administration for aviation uses only." (Def.
Resp. at 9; Fear Rep. at 6.) The property at Paine Field,
however, also includes office parks and buildings that are
available for lease by non-aviation businesses. (Fear Rep.
at 6.) For example, the current airport tenant list includes
non-aviation businesses such as a mini-blind store, a
lighting design company, a hotel, a machine shop, and a
rental management company. (Fears Rep. at 6, Ex. D
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(airport tenant list).) Additionally, the property at Paine
Field includes vacant parcels that the "Airport Master
Plan" designates for "airport compatible industrial
development." (See, e.g., Fears Sprdsht. at 5.)
In general, any commercial venture must obtain
permission from the airport director in order to locate in
Paine Field.' (2d. Olson Deel. (Dkt. # 35) Ex. 2 ("Dolan
Dep.") at 19:1-20:11.) The airport director, who is a
County employee, has the discretion and authority to
decide whether to allow a business to site in the airport.
(Id.) The airport director usually collaborates with airport
staff members when making siting decisions; they
consider the Airport Master Plan and the County's "vision
for how areas will develop." (Id. at 8: 10-9:3.) In general,
the Snohomish County Code provides that the airport may
deny lease applications for the following reasons: (1)
proposed uses that are incompatible with the airport
master plan, area zoning or federal restrictions incurred
with grunts; (2) airport safety concerns; (3) unavailability
of space; (4) budget constraints; or (5) ecological
considerations. See SCC § 15.08.420-25. The deputy
airport director testified that he does not "have a strong
feeling ... one way or the other" as to whether a cabaret
would ultimately be permitted at Paine Field, but noted
that a restaurant and lounge had operated at the airport for
many years. (Dolan Dep. at 20: 12- 21 :22.) As an example
of a lease application that might be rejected, the airport
deputy director referenced an application for a marijuana
growing operation that would conflict with federal law
and Federal Aviation Agency regulations. (Id. at
18:16- 25.)
Mr. McKibben does not dispute that some Paine Field
property is available for lease by general commercial
businesses. (See Plf. Resp. at 7.) Instead, he contends that
even these areas must be excluded from the market
because the airport director *1204 is vested with
discretion to decide which lease applications to grant and,
as such, "you cannot locate an adult cabaret there as a
matter ofright." (Id.) This argument is not viable.
The relevant marketplace is not limited to property in
which an adult cabaret is guaranteed location "as a matter
of right." After all, most if not all property owners
maintain some amount of discretion regarding which
businesses they choose to lease to. Here, there is no
indication that the airport director would categorically
exclude adult entertainment businesses. But even if there
were, the Ninth Circuit has made clear that parcels that
prohibit leases to adult entertainment venues are
considered part of the relevant market so Jong as they are
available to commercial businesses generally. See Lim,
217 F.3d at 1055. Consequently, the mere fact that every
WESTLAW

commercial business seeking to operate at Paine Field
does so subject to the airport manager's discretion does
not, without more, remove Paine Field property from the
general business real estate market." See City of Renton,
475 U.S. at 54, 106 S.Ct. 925 ("That respondents must
fend for themselves in the real estate market, on an equal
footing with other prospective purchasers and lessees,
does not give rise to a First Amendment violation.").
To the extent that parcels at Paine Field are not limited to
aviation use or aviation-related businesses, the court finds
that Mr. McKibben fails to show that these parcels are not
a part of the relevant real estate market. The one
exception is parcel # 191 , which is apparently slated for
"aviation *1205 use development w/ taxi access." (See
Fears Sprdsht. at 6.) Due to testimony that parcels with
access to taxiways are typically reserved for aviation
businesses, as well as the fact that the County concedes
that all other parcels labeled "aviation use development
w/ taxi access" are outside the relevant real eslalt: markt:l,
the court finds that a question of fact exists as to the status
of this parcel. (See id.; Fears Rep. at 6.)

vi. Parcels unsuitable for generic commercial
enterprises

Mr. McKibben argues that parcels 240, 241 , 247- 251 ,
254, and 264-266 have been developed in a way that is
incompatible with any generic commercial enterprise.
(Garrelts Sprdsht at 9- 10.) These parcels include gravel
pits, recycling sites, and large warehouses, and some of
the parcels are landlocked. (Id.) The County argues that
these sites are not "totally incompatible" with a generic
commercial business because they could be renovated by
demolishing existing buildings or subdividing the
property. (Def. Resp. at 10.) The Ninth Circuit, however,
has stated that examples of sites unsuited for generic
commercial enterprise include warehouses, sewage
treatment plants, and sports stadiums. Topanga Press, 989
F.2d at 1531. Additionally, the possibility of subdividing
does not necessarily transform an unacceptable site into a
reasonable alternative. See Levi, 44 F.Supp.2d at 1050.
The problem with the County's argument is that, although
it is of course theoretically possible to demolish a sport
stadium or a large warehouse in order to develop a
cabaret, the cost of doing so may be so prohibitive as to
make the proposition unrealistic. See Topanga Press, 989
F.2d at 1530; see also Lim, 217 F.3d at I055
("[S]ingle-use buildings, like warehouses and factories,
may arguably be outside commercial real estate market.")
(quoting Woodall v. City of El Paso, 49 F.3d 1120,
1125-26 (5th Cir.1995)). Mr. McKibben has at least
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raised an issue of fact as to whether it is reasonable to
believe these 11 parcels "would ever become available to
any commercial enterprise." See id. at 1531.

no reason to believe those spaces will not be available for
lease or purchase from the new owners. For these reasons,
the court finds that Mr. McKibben has shown only that
parcels 268, 270, and 272 are unavailable due to
long-term leases.

vii. Parcels with long-term commitments
Finally, Mr. McKibben argues that parcels 267, 268, and
270-281 are not part of the relevant commercial market
because they are subject to long term leases, in
receivership, or not currently for sale by their owner.
(Garrelts Sprdsht. at 9.) City of Renton only requires a site
to be potentially-rather than actually- available. See
City of Renton, 475 U.S. at 53, I 06 S.Ct. 925. As such,
' the mere fact that a site is currently occupied or not
currently for sale or lease does not render it unavailable.
See id. at 53-54, I 06 S.Ct. 925; Diamond, 215 F.3d at
I 056 ("Despite the current .unavailability of these sites,
[the plaintiff] did not offer sufficient evidence to show
that these sites would not reasonably become available to
enterprise.").
Nonetheless,
the
any
commercial
of potentiality
connotes
"genuine
requirement
possibility." See Topanga Press, 989 F.2d at 1531.
Accordingly, long term leases may exclude sites from the
commercial market. Lim, 217 F.3d at 1055. A plaintiff
must, however, provide evidence regarding the length of
an allegedly "long term" lease. Isbell, 258 F.3d at 1113
(rejecting expert opinion that did not specify the length of
the leases in question).
Here, Mr. McKibben presents evidence showing that the
leases on parcels 268, 270, and 272 run for the next 14, 7,
and 11 years, respectively. (Garrelts Sprdsht. at 9; 2d.
Garrelts Deel. if 8.) As such, these properties are not
available within the meaning of City of Renton. See Lim,
217 F.3d at 1055. With respect to parcels 271, 273,
277-279, Mr. McKibben avers that there is a "long-term
lease" in place for each but provides no evidence as to the
*1206 length of those leases. (See Garrelts Sprdsht. at 9.)
As such, under Isbell, Mr. McKibben fails to show these
parcels are unavailable. See Isbell, 258 F.3d at 1113. The
same holds true for parcels 267 and 281, because although
the owners informed Mr. McKibben's expert that the
property was currently not for sale, there is no indication
regarding how far into the future their intentions not to
sell extend, and current occupancy alone is not grounds
for unavailability under City of Renton. See City of
Renton, 475 U.S. at 53- 54, 106 S.Ct. 925; Diamond, 215
F.3d at I 056; (see also Garrelts Sprdsht. at 9; 2d. Garrelts
Deel. if 8.) Last, Mr. McKibben excludes parcels 274
through 276 because they are in receivership and a sale is
pending. (Garrelts Sprdsht. at 9.) These properties contain
multiple commercial spaces, and Mr. McKibben provides
WESTLAW

viii. Summary
In sum, Mr. McKibben has shown that 3 of the County's
identified 104 properties are not part of the relevant
commercial market and has raised questions of fact for 21
other properties. 1 For the purposes of evaluating the
sufficiency of the available sites, the court will take all
inferences in Mr. McKibben's favor. See A.Cl. U. of
Nevada, 466 F.3d at 790-91. Accordingly, the court will
judge the sufficiency of the sites on the assumption that
the County's ordinance provides only 80 locations for
adult cabarets.

b. Sufficiency of available sites
13

14

1 1 1 1 "There

is no constitutional requirement that a city
make available a certain number of sites." Diamond v.
City of Taft, 215 F.3d at 1056-57. Instead, to determine
whether the potentially available sites provide an adult
business a "reasonable opportunity to open and operate"
in a particular municipality, a court must "perform a
fact-specific inquiry" that takes into account the
"particular characteristics of [the municipality], including
its size and make-up." Young, 216 F.3d at 821. Supply
and demand is one factor that a court should consider. Id.;
Tallis, 505 F.3d at 942. Other factors include "the
percentage of available acreage theoretically available to
adult businesses, the number of sites potentially available
in relation to the population, community needs, the
incidence of adult businesses in other comparable
communities, and the goals of the city plan." Young, 216
F.3d at 821. No one factor is dispositive. Id. at 822.

i. Percentage of available acreage
1is1 Starting with the percentage of available acreage, the
total acreage of the 80 available locations is 336 acres.8
The parties disagree, however, whether the relevant
comparison is between the available *1207 sites and the
total acreage of the unincorporated area, or the total
acreage that would potentially be available to adult
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entertainment businesses if it were not for the zoning
ordinance. Specifically, Mr. McKibben maintains that the
relevant comparison is to the "total usable land" area in
unincorporated Snohomish County, which he calculates
as the total land area minus incorporated cities, county
and federal forest lands, and the Tulalip Indian
Reservation. (Garrelts Rep. at 9.) The "total usable land"
is therefore 307,528.6 acres. (Id.) For its part, the County
maintains that the denominator should be the "total
commercial land" area in unincorporated Snohomish
County, which it calculates as the sum of the properties
with "Urban Industrial" and "Urban Commercial"
designations under the Snohomish County 2025
Comprehensive Plan. (Fear Rep. at 5.) These designations
include land zoned for a variety of uses, such as
neighborhood business, general commercial, business
park, and light and heavy industry, but exclude
residential, rural, and agricultural land, among others.
(See County Plan (Dkt. # 34- 3).) The "total commercial
land" is 4,787 acres. (fear Rep. at 5.)
Whereas Young states the pertinent factor is "the
percentage of available acreage theoretically available to
adult businesses," it does not specify what areas of land
the percentage should compare. See 216 F.3d at 822. In
Walnut l'roperties and City of Renton, the cow1s relied on
the acreage of the entire municipality. See Walnut
Properties, Inc. v. City of Whittier, 861 F.2d 1102, 1108
(9th Cir.1988); City of Renton, 475 U.S. at 53, 106 S.Ct.
925. Neither court, however, discussed its choice of
denominator or addressed the issue currently before the
court. Ultimately, the purpose of the comparison is to
determine whether adult entertainment stores have a
"reasonable opportunity to open and operate" in a given
municipality. See Young, 216 F.3d at 821. The focal point
of this inquiry is the effect that the municipality's
ordinance has on the "actual business real estate market"
in which generic commercial enterprises actually operate.
See Isbell, 258 F.3d at 1112- 13; Topanga Press, 989 F.2d
at 1531. It seems to the court that, in order to accurately
gauge this effect, the comparison should not include areas
which would ordinarily not be available to a generic
business enterprise regardless of the municipality's adult
entertainment ordinance. See Fantasy/and Video, 373
F.Supp.2d at 1142 (using only the total industrially and
commercially zoned acreage to calculate the percentage
of available property in an unincorporated county). This
exclusion is ·especially apt in the context of a largely
undeveloped and rural unincorporated county such as
Snohomish. Accordingly, in this case, the relevant
comparison is between the acreage of the available adult
entertainment sites and the total industrial and
commercial districts. Based on this comparison, adult
entertainment businesses have access to 7% of the total
WESTLAW

industrial and commercial acreage. This percentage is
greater than the availability of 4.46% of commercial and
industrial acreage that was held constitutional in
Fantasy/and Video, and was upheld by the Ninth Circuit
in Toi/is. 9 See Fantasy/and *1208 Video, 373 F.Supp.2d at
1142-3; Tallis, 505 F.3d at 942.

ii. Population needs

Next, the court considers "the number of sites potentially
available in relation to the population [and] the incidence
of adult businesses in other comparable communities."
Young, 216 F.3d at 821. Unincorporated Snohomish
County had a population of 304,435 in 2013, which
results in one adult entertainment location for every 3,805
persons. (See 2013 Annual Rep.) In Fantasy/and, the
court upheld a zoning ordinance in an unincorporated ·
county that resulted in one potential adult entertainment
location for every 6911 persons- a ratio twice as high.'0
See Fantasy/and, 373 F.Supp.2d at 1142--43. In review,
the Ninth Circuit noted: "The unincorporated portions of
the county take up the substantial majority of the land
area bul only a sm<tll frnction of the population of the
county as a whole. It may fairly be presumed that most of
the commercial property in the county, including property
suitable for adult businesses, is located within municipal
boundaries and thus outside the territory governed by the
ordinance in question." Tallis, 505 F.3d at 942. As such,
"at least where we are dealing with 'unincorporated'
areas, it is appropriate to recognize the likely availability
of other locations within the same economic market in
neighboring municipalities." Id. Here, as in Tallis,
unincorporated Snohomish County comprises over 90%
of the land area but less than half the population of
Snohomish County. (See Garrelts Rep. at 9 (incorporated
land statistics); 2013 Annual Rep. (population statistics).)
As such, when considering the number of sites available
in relation to the population, it is appropriate to recognize
the likely availability of other locations within the same
economic market in neighboring municipalities. See
Tallis, 505 F.3d at 942.

iii. Supply and demand

"[M]easuring whether the number of proposed sites is
sufficient to meet existing demand for sexual or
pornographic speech is one of several tools to assess
whether a municipality has afforded an adult business a
reasonable opportunity to conduct their trade." Toi/is, 505
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F.3d at 942. After all, "data regarding the number of sites
available for adult use is meaningless without a contextual
basis for determining whether that number is sufficient for
that particular locale." Young, 216 F.3d at 822.
Here, it is undisputed that only one adult entertainment
dance studio has operated in unincorporated Snohomish
County within the past 30 years. (Lubrin Deel. *1209 ~
8.) Namely, the venue "Honey's" operated from 1994
until it was closed in 2012. (Id) It is also undisputed that,
since the zoning ordinances were enacted in 1994,
Snohomish County has received only two applications for
adult cabarets, both of which occurred in 2011. (Id ~ 8,
Ex. B, Ex. C.) Drawing all inferences in Mr. McKibben's
favor, it appears that there has been demand to operate at
most three adult cabarets in the County at one time. 11
In Young, the Ninth Circuit found that a city ordinance
that provided four possible simultaneous sites for adult
entertainment businesses was constitutional because only
one person had ever applied for an adult business permit
and "there was no evidence that more than four adult
businesses would be opened ... even in the absence of any
adult use zoning regulations." Young, 216 F.3d at 822.
Similarly, in Diamond, the Ninth Circuit held that a town
ordinance that provided the sole entity seeking to open an
adult entertainment business with seven possible location
sites was constitutional. See Diamond, 215 F.3d at I 058.
Finally, in Tallis, two adult entertainment businesses were
currently operation when the Ninth Circuit upheld an
ordinance that permitted only eight adult entertainment
businesses to operate simultaneously on 68 parcels
available in unincorporated San Diego County. See Tallis,
505 F.3d at 942 (affirming in relevant part Fantasy/and
Video, 373 F.Supp.2d at 1141).
Here, the 80 sites available in unincorporated Snohomish
County exceed the maximum potential demand for 3 adult
entertainment businesses by at least three times the
margins approved by the Ninth Circuit in Young and
Diamond Although Young and Diamond involved
smaller municipalities than the County, Tallis affirms the
applicability of the supply and demand test to large,
undeveloped unincorporated counties such as Snohomish
County.

may have on prospective business owners." Isbell, 258
F.3d at 1114 (quoting Young, at 822.) Here, however, the
excess supply of 80 sites could lawfully absorb the
theoretical demand associated with chilling effects of
even a substantial magnitude. Moreover, there is no
evidence that substantially more than three adult
businesses would be opened in the absence of any adult
use zoning regulations. See Young, 216 F.3d at 822. To
the contrary, the fact that during the 12 years preceding
the zoning ordinance the demand for adult cabarets was
for only zero to one venue suggests that the magnitude of
any chilling effect is low. (Lubrin Deel. ~~ 8-9
("Honey['s] is the only strip club that has operated in
*1210 unincorporated Snohomish County within the past
30 years.")) As such, the supply of sites available under
the zoning regulations more than satisfies the maximum
demonstrated demand for adult entertainment venues. See
Young, 216 F.3d at 822; Diamond, 215 F.3d at 1058.

iv. Summary

Taking into consideration the history of scant demand for
adult entertainment licenses relative to the number of
available sites and their acreage, as well as the population
and character of the unincorporated area, the court finds
the County has met its burden on summary judgment to
show that the number of sites available to adult
entertainment dance studios under the zoning regulations
is sufficient to provide reasonable alternative avenues of
communication. See Young, 216 F.3d at 821.

IV. CONCLUSION

For the foregoing reasons, the court DENIES Mr.
McKibben's motion for summary judgment (Dkt. # 20)
and GRANTS the County's motion for summary
judgment (Dkt. # 23).

All Citations

The Ninth Circuit has cautioned that it must not be
assumed that an ordinance "will be automatically
constitutional if demand does not exceed the supply of
sites, because such a conclusion is insufficient to account
for the chilling effect that an adult use zoning ordinance

72 F.Supp.3d 1190
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Because Justice Kennedy's concurrence was the narrowest opinion joining the Supreme Court's fractured disposition
in Alameda Books, to the extent the concurrence departs from the plurality opinion, the concurrence controls. See
World Wide Video of Wash., 368 F.3d at 1193 (citing Marks v. United States, 430 U.S. 188, 193, 97 S.Ct. 990, 51
L.Ed.2d 260 (1977)).
2

The dispersion requirement is measured from the corner of an adult entertainment building to the nearest border of the
parcel it must be separated from . See SCC § 30.28.015(2).

3

This exhibit was provided to the clerk's office in hardcopy form and, as such, is not listed on the docket.

4

Consequently, only the following parcels at Paine Field are disputed: 91 , 94-97, 99-101 , 103-105, 108-110, 112,
115-118, 152, 153, 156, 162-169, 173-175, 191-194, 220, 229, 240, 241, 247-251, 254, 264-266. (See Fears
Sprdsht. at 3-7.)

5

Snohomish County Code 15.08.400 requires consent from the airport manager before beginning commercial
operations at the airport. See SCC § 15.08.400. This requirement is perpetuated in a lease clause that requires airport
consent for subleases. (See Dolan Dep. at 19:1-20:11 .)

6

Mr. McKibben also appears to contend that the airport director's discretion to approve lease applications constitutes a
prior restraint on free speech. Mr. McKibben, however, is not entitled to bring a facial challenge to this policy. Although
facial challenges may lie where a law gives a government official substantial power to discriminate based on the
content of speech, "[t]his is not to say that the press or a speaker may challenge as censorship any law involving
discretion to which it is subject." City of Lakewood v. Plain Dealer Pub. Co., 486 U.S. 750, 759, 108 S.Ct. 2138, 100
L.Ed.2d 771 (1988). Rather, "[t]he law must have a close enough nexus to expression, or to conduct commonly
associated with expression, to pose a real and substantial threat of the identified censorship risks." Id. Accordingly, in
the Ninth Circuit, "a facial challenge is proper only if the statute by its terms seeks to regulate spoken words or patently
expressive or communicative conduct, such as picketing or handbilling, ... or if the statute significantly restricts
opportunities for expression." S . Or. Barter Fair v. Jackson Cnty. , 372 F.3d 1128, 1135 (9th Cir.2004) (citations
omitted); see also Santa Monica Food Not Bombs v. City of Santa Monica, 450 F.3d 1022, 1032 (9th Cir.2006) (holding
that a facial challenge to an ordinance regarding distribution of food in city parks was not available) . The Supreme
Court has identified building permits as an example of "laws of general application that are not aimed at conduct
commonly associated with expression" and therefore "carry with them little danger of censorship." City of Lakewood,
486 U.S . at 760-61 , 108 S.Ct. 2138. Although occasional opportunities for censorship via building permit exist, the
permitting system provides "too blunt a censorship instrument to warrant judicial intervention prior to an allegation of
actual misuse." Id.
Here, the County's policy regarding airport lease applications does not seek to regulate spoken words or patently
communicative conduct. See S. Or. Barter Fair, 372 F.3d at 1135. Rather, it is a law of general application that is
aimed at conduct not commonly associated with expression-namely, the conduct of obtaining commercial leases of
retail space. See City of Lakewood, 486 U.S . at 760, 108 S.Ct. 2138. Although , as with building permits, occasional
opportunities for censorship may exist, these situations are better addressed in the context of actual allegations of
misuse. See id. at 761, 108 S.Ct. 2138. Mr. McKibben raises no allegations of actual misuse, and otherwise puts
forth no evidence showing that the discretionary leasing policy is being unconstitutionally applied to adult
entertainment venues. As such , his prior restraint challenge fails.

7

Specifically, Mr. McKibben has shown that parcels 268, 270, and 272 are unavailable, and that there are questions of
fact regarding parcels 9, 15, 18, 26-28, 30-32 , 191 , 240, 241 , 247-251, 254, 264-266.

8

Mr. McKibben argues that court should use the "total buildable acreage" rather than the total acreage of these
properties. {Plf. Resp. at 2-3.) Mr. McKibben appears to have arrived at the concept of "total buildable acreage" by
observing the column on the County's expert's spreadsheet that calculated , for some parcels of land, the amount of
land that was available for new construction . (See Fears. Sprdsht.) This value, however, was not calculated for all
parcels of land-for example, the value is irrelevant to parcels with existing buildings for lease. Moreover, Mr.
McKibben cites no authority for his assertion that the acreage of available land should be limited to the footprints of the
new buildings that could be built on the land. As such , the court will use the total acreage of the parcels in the general
commercial real estate market.

9

If the "total usable land" were considered, the percent would drop to 0.11 %, which is lower than the amounts approved
in City of Renton and Walnut Properties. See City of Renton, 475 U.S. at 53, 106 S.Ct. 925 {upholding an ordinance
that left 520 acres and 5% of land available); Walnut Properties, Inc. v. City of Whittier, 808 F.2d 1331 , 1337 (1986)
(striking down ordinance that left 99.5 acres and 1.4% of land available) . As Mr. McKibben concedes, there is no
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"bright line" rule governing the appropriate percentage of available land. (See Plf. Reply (Dkt. # 36) at 7.) In Toi/is, the
Ninth Circuit upheld zoning laws that reserved only 0.01 % of total land available. See Toi/is, 505 F.3d at 942 (affirming
in relevant part Fantasy/and Video, 373 F.Supp.2d at 1142 (finding 227.03 acres were available out of a total
2,286,059 acres)). The Ninth Circuit was not persuaded by the plaintiff's argument that "the percentage of available
acreage theoretically available to adult businesses in unincorporated San Diego County is drastically less than the
amount approved in Renton" because the plaintiff "offers[ed] no argument or evidence showing that these communities
are comparable to unincorporated San Diego County in size, population, or demographics." Id. The Ninth Circuit ruled
that, "[a]bsent such a connection, [the plaintiff's] calculations are meaningless." See id. Here, Mr. McKibben has
compiled out of district cases discussing similarly low percentages of available acreage, but presents no argument or
evidence showing that the underlying communities are comparable to unincorporated Snohomish County. (See Plf.
Mot. at 9-14.) In fact, Snohomish County, like the county at issue in Toi/is, is a large, unincorporated county with
substantial amounts of rural and undeveloped land. (See 2013 Annual Rep.). As such, Toi/is, rather than Mr.
McKibben's case, would control.
10

In fact, in Fantasy/and, only 8-10 adult entertainment locations could operate simultaneously, so a maximum ratio of
operating adult entertainment venues to population could not exceed 1 for 47,000 persons. See Fantasy/and, 373
F.Supp.2d at 1142-43.

11

Citing Isbell v. City of San Diego, 450 F.Supp.2d 1143, 1152 (S.D.Cal.2006), Mr. McKibben argues that the County has
not adequately shown demand because it has not provided evidence regarding the number of unofficial inquiries into
opening an adult cabaret that it received over the last 20 years. Mr. McKibben's reliance on Isbell is misplaced for two
reasons. First, Isbell concerned a municipality that only provided the court information regarding the more expensive of
the two tiers of licensing applications it offered. Id. In contrast, the County's application fee of $350.00 is less
expensive than both the $2300.00 and $500.00 options offered in Isbell, and hence less prohibitive. (See 2d. Olson
Deel. (Dkt. # 37) iJ 2, Exs. 1, 2.) Second, Mr. McKibben has provided no evidence that the County maintained any
system of tracking the free "over the counter'' inquiries it may have received over the years, or, alternatively, that it was
on notice that it should have tracked those inquiries. See id. Therefore, the court finds that the County has presented
adequate evidence regarding demand.

End of Document
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31 F.Supp.3d 933
United States District Court,
N.D. Ohio,
Eastern Division.

Ill

Courts, including Sixth Circuit, apply Alameda
Books burden-shifting test to determine whether
government has substantial interest in enacting
regulation targeting secondary effects associated
with adult establishments: (1) municipality may
rely on any evidence that is reasonably believed
to be relevant for demonstrating connection
between speech and substantial, independent
government interest, though it cannot get away
with shoddy data or reasoning and its evidence
must fairly support its rationale for regulation,
(2) if plaintiffs fail to cast direct doubt on this
rationale, either by demonstrating that
municipality's evidence does not support its
rationale or by furnishing evidence that disputes
municipality's factual findings, municipality
meets Renton standard, and (3) if plaintiffs
succeed in casting doubt on municipality's
rationale in either manner, burden shifts back to
municipality to supplement the record with
evidence renewing support for theory that
justifies its ordinance. U.S.C.A. Const.Amend.
1.

J.L. SPOONS, INC., et al., Plaintiffs,

v.
OHIO DEPARTMENT OF PUBLIC SAFE'IY, et al.,
Defendants.
Case No. 1:04 CV 314.

I
Signed July 9, 2014.

Synopsis
Background: Group of strip club owners brought action
challenging Ohio liquor control rule precluding liquor
permit holder from knowingly or willfully allowing
nudity or sexual activity on its premises. The United
States District Court for the Northern District of Ohio,
Ann Aldrich, J., 2007 WL 14581, declared parts of rule
unconstitutionally overbroad. State appealed. The Court
of Appeals, 538 F.3d 379, reversed. On remand, the
United States District Court for the Northern District of
Ohio, Dan Aaron Polster, J., 2010 WL 3370184, rejected
plaintiffs' renewed facial challenge, and held that first
decision effectively decided their as-applied challenge
and foreclosed further litigation of that claim on remand.
Plaintiffs appealed. The Court of Appeals, Helene N.
White, Circuit Judge, 509 Fed.Appx. 464, affirmed in
part, reversed in part, and remanded.

Cases that cite this headnote

121

Although it falls within the outer ambit, nude
dancing is expressive conduct that is protected
U.S.C.A.
by
the
First
Amendment.
Const.Amend. 1.

rule was content-neutral place regulation;

r21 rule allowed for reasonable alternative avenues of
communication;
[

Constitutional Law
dancing in general

~Nude

Holdings: The District Court, Dan Aaron Polster, J., held
that:
[lJ

Constitutional Law
of speech, expression, and press

~Freedom

Cases that cite this headnote

3

l rule served a substantial governmental interest and was

not unconstitutional as applied to plaintiffs.

So ordered.

[31

Constitutional Law
effects

~Secondary

West Headnotes (7)
WESTLAW

Government can enact content-neutral time,
place and manner regulations that are aimed at
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ameliorating the deleterious secondary effects of
sexually oriented establishments. U.S.C.A.
Const.Amend. 1.

of First Amendment, allowed for reasonable
alternative avenues of communication; "speech"
at issue, the expressive messages conveyed by
exotic dance where female breast was fully
exposed, was not in any way diminished by the
absence of liquor. U.S.C.A. Const.Amend. 1;
OAC 4301: 1-1-52.

1 Cases that cite this headnote

141

Cases that cite this headnote
Constitutional Law
~Secondary effects

Sixth Circuit assesses constitutionality of
regulations that purport to ameliorate the
deleterious secondary effects of sexually
oriented
establishments
under
Renton
intermediate-scrutiny
standard.
U.S.C.A.
Const.Amend. 1.
Cases that cite this headnote

ISi

Constitutional Law
or semi-nude dancing
Intoxicating Liquors
~Licensing and regulation
~Nude

Ohio liquor control rule precluding liquor permit
holder from knowingly or willfully allowing
nudity or sexual activity on its premises, the
application of which was challenged as violative
of First Amendment, was content-neutral place
regulation aimed at ameliorating adverse
secondary effects associated with nude dancing
in environment that sold liquor. U.S.C.A.
Const.Amend. l; OAC 4301:1-1 - 52.

171

Constitutional Law
or semi-nude dancing
Intoxicating Liquors
~Licensing and regulation
~Nude

Ohio liquor control rule precluding liquor pennit
holder from knowingly or willfully allowing
nudity or sexual activity on its premises, the
application of which was challenged as violative
of First Amendment, served a substantial
governmental interest; state presented evidence
that requiring dancers at establishments that
served alcohol at a minimum to wear pasties
would combat adverse secondary effects
associated with nude dancing at those
establishments, and plaintiffs failed to meet their
burden of casting doubt on that rationale.
U .S.C.A. Const.Amend. 1; OAC 4301: 1- 1-52.
1 Cases that cite this headnote

Attorneys and Law Firms
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1 Cases that cite this headnote

*934 J. Michael Murray, Raymond V. Vasvari, Jr., Steven
D. Sharron, Lorraine R. Baumgardner, Berkman, Gordon,
Murray & Devan, Cleveland, OH, Luke C. Lirot,
Clearwater, FL, for Plaintiffs.

Constitutional Law
or semi-nude dancing
Intoxicating Liquors
~Licensing and regulation

Elise W. Porter, Damian W. Sikora, Paul R. Kulwinski,
Anthony D. Siciliano, Charles E. Febus, Office of the
Attorney General, Columbus, OH, for Defendants.

~Nude

Ohio liquor control rule precluding liquor permit
holder from knowingly or willfully allowing
nudity or sexual activity on its premises, the
application of which was challenged as violative
WESTLAW
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DAN AARON POLSTER, District Judge.

consideration of Plaintiffs' as applied challenge. J l.
Spoons, Inc. v. Collins-Taylor, 2010 WL 3370184, *2

This case involves a constitutional challenge to Ohio
Administrative Code 4301:1-1-52, known as "Rule 52."
Rule 52 prohibits the display of nudity and sexual
behavior at establishments operating with a liquor license.
Plaintiffs in this case are three Ohio strip clubs and a
strip-club association. On February 17, 2004, Plaintiffs
filed an action in this Court seeking to enjoin Defendants,
the Ohio Liquor Control Commission, the Ohio
Department of Public Safety and individual members of
each agency (together the "State"), from enforcing
sections (A)(2), (B)(2) and (B)(3) *935 of Rule 52.'
Plaintiffs initially asserted both facial and as applied
challenges to Rule 52. On January 3, 2007, the Court
permanently enjoined Defendants from enforcing Rule 52
on the ground that it was facially overbroad. On appeal, a
divided panel of the Sixth Circuit held that Rule 52 is not
facially overbroad and reversed. JL. Spoons, Inc. v.
Dragani, 538 F.3d 379, 382 (6th Cir.2008) (JL. Spoons I
). Following the Sixth Circuit's ruling, Plaintiffs filed a
new motion for a temporary restraining order and
preliminary injunction, asking the Court to rule on their as
applied challenge (Doc. # 61). On August 26, 2010, the
Court' denied Plaintiffs' motion on the ground that their
as applied claim was foreclosed by the Sixth Circuit's
decision in JL. Spoons I and lifted the stay of the
enforcement of Rule 52. On appeal, the Sixth Circuit held
that its decision in JL. Spoons I had not foreclosed
Plaintiffs' as applied claim and remanded the case for
further proceedings. J L. Spoons, Inc. v. Ohio Dept. of
Public Safety, 509 Fed.Appx. 464, 472 (6th Cir.2012)
(JL. Spoons II). Accordingly, the issue now before the
Court is whether Rule 52 is unconstitutional as applied to
Plaintiffs.

(N.D.Ohio, Aug. 26, 2010). Plaintiffs filed a timely
appeal.

I.

From the start of this litigation, Defendants have defended
Rule 52 primarily on the ground that it was enacted to
combat the undesirable secondary effects that result when
there is nude dancing at establishments that serve alcohol.
In JL. Spoons I, a divided panel of the Sixth Circuit
found that "Rule 52 is a constitutional, content-neutral
regulation of the undesirable secondary effects, including
prostitution, drug trafficking, and assault, associated with
nude dancing in an environment serving alcohol. It is not
overbroad." 538 F.3d at 382. Following the panel's
decision, Plaintiffs filed a new motion for preliminary
injunction, asking the Court to rule on their as applied
challenged. The Court declined to do so, concluding that
the J.L. Spoons I decision *936 foreclosed further
WESTLAW

Ill On December 27, 2012, the Sixth Circuit reversed the
Court's dismissal of Plaintiffs' as applied challenge. The
Sixth Circuit ruled that in JL. Spoons I the prior panel
had "simply accepted the established proposition that
regulation targeting the secondary effects of strip clubs
are presumed constitutional" and, therefore, it had not
resolved Plaintiffs' challenge to the secondary effects
evidence. J.L. Spoons fl 509 Fed.Appx. at 472. The panel
explained that "[a]lthough laws targeted against
secondary effects are presumed constitutional, it is a
separate question whether, in a specific situation, there are
secondary effects that need to be addressed." Id. at 471.
The panel then discussed two Supreme Court cases in
which the Court analyzed laws targeting adverse
secondary effects associated with adult establishments;
City of Renton v. Playtime Theaters, Inc., 475 U.S. 41,
106 S.Ct. 925, 89 L.Ed.2d 29 (1986) and City of Erie v.
Pap's A.M, 529 U.S. 277, 120 S.Ct. 1382, 146 L.Ed.2d
265 (2000). Id. In Renton, "the [Supreme] Court held that
a government may rely on any evidence that is
'reasonably believed to be relevant' " in evaluating
adverse secondary effects associated with adult
establishments, including the experiences of "other
cities." Id. (citing Renton, 475 U.S. at 51-52, 106 S.Ct.
925). In Pap's A.M, the Court's plurality opinion
"reiterated that a government may reasonably rely on the
experience of other jurisdictions relevant to the
secondary-effects problem it is addressing." Jl. Spoons
II, 509 Fed.Appx. at 471 (citing Pap's A.M., 529 U.S. at
297, 120 S.Ct. 1382) (O'Connor, J., plurality op.). The
panel determined that "[t]hese cases establish that there is
a general presumption that a government may regulate
secondary effects associated with strip clubs by relying on
a body of prior experience." Id. The panel then
recognized that the Supreme Court has also laid out a
procedure for plaintiffs who seek to rebut this
presumption. Id. (quoting City of Los Angeles v. Alameda
Books, Inc., 535 U.S. 425, 453, 122 S.Ct. 1728, 152
L.Ed.2d 670 (2002)) (internal quotations omitted). The
"procedure" that the panel referred to is the
burden-shifting test, set forth by the Supreme Court's
plurality opinion in Alameda Books, 535 U.S. at 453, 122
S.Ct. 1728. Id. at 472. Courts, including the Sixth Circuit,
apply the test to determine whether a government has a
substantial interest in enacting a regulation targeting
secondary effects. Id. The burden-shifting test includes
three steps:

[First,] a municipality may rely on
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any evidence that is 'reasonably
believed to be relevant' for
demonstrating
a
connection
between speech and a substantial,
independent government interest.
This is not to say that a
municipality can get away with
shoddy data or reasoning. The
municipality's evidence must fairly
support the municipality's rationale
for its [regulation]. [Second, i]f
[P]laintiffs fail to cast direct doubt
on this rationale, either by
demonstrating
that
the
municipality's evidence does not
support its rationale or by
furnishing evidence that disputes
the municipality's factual findings,
the municipality meets the standard
set forth in Reiiton. [Third, i]f
[P]laintiffs succeed in casting doubt
on a municipality's rationale in
either manner, the burden shifts
back to the municipality to
supplement the record with
evidence renewing support for a
theory that justifies its ordinance.
Id (citing Alameda Books, 535 U.S. at 438-39, 122 S.Ct.
1728) (O'Connor, J., plurality op.) (internal citations
omitted). Because *937 Plaintiffs' evidentiary challenge
to the adverse secondary effects of strip clubs had yet to
be resolved under the Alameda Books standard, the panel
remanded the case so that the Court could rule on
Plaintiffs' as applied claim. Id at 465, 122 S.Ct. 1728.

Following the Sixth Circuit's decision remanding the
case, the Court took testimony on three occasions. The
first hearing, which took place on December 17, 2013
(hereinafter referred to as the "December 17 Evidentiary
Hearing"), featured testimony from Dr. Daniel Linz, Dr.
Richard McCleary and Agent Andrew Bouza. Prior to the
hearing, Plaintiffs submitted an expert report from Dr.
Linz, and the State submitted an expert report from Drs.
McCleary and Wendy Rogeczi. Dr. Linz's report analyzes
data from a study he conducted in which he attempted to
gauge the impact that Rule 52 has had on adverse
secondary effects in the cities of Dayton, Cleveland and
Toledo. Dr. Linz testified that Rule 52 has had little to no
effect in reducing adverse secondary effects. During his
testimony, Dr. McCleary questioned the methodology that
Dr. Linz used in his study, and he testified that his
analysis of Dr. Linz's data shows that Rule 52 has
reduced secondary effects crime.
WESTL.AW

During the December 17 Evidentiary Hearing, the State
also presented evidence of crime occurring within adult
cabarets.' The State presented this evidence through the
testimony of Agent Bouza, Enforcement Agent for the
Ohio Department of Public Safety's Investigative Unit
("Investigative Unit"). Agent Bouza testified about
criminal activity that he observed while working
undercover in adult cabarets located in Toledo. Based
upon Mr. Bouza's testimony, the Court asked the State's
counsel if the State was advancing the argument that the
combination of alcohol and nude dancing may lead to
criminal activity within the premises of adult cabarets.
Counsel confirmed that, in addition to the State's
secondary effects justification for enacting Rule 52, the
State was making this argument as an additional rationale
to support Rule 52. The Court responded that the State
should have put the Plaintiffs and the Court on notice.
Counsel for the State indicated that the State had made
this argument in the earlier Stages Uf the JitigatiUfl, I but
that it had not done so following the Sixth Circuit's
decision remanding the case back to this Court.
Accordingly, the Court gave Plaintiffs the opportunity to
develop evidence to counter the State's argument and
reconvened the hearing on April 14, 2014, the second
evidentiary hearing in this case (hereinafter reforred tu as
the "April 14 Evidentiary Hearing").
At the April 14 Evidentiary Hearing, Plaintiffs presented
the testimony of Greg Flaig and Jim StJohn. Messrs. Flaig
and StJohn have experience working, on the management
side, with adult entertainment businesses. Mr. Flaig is the
Executive Director of the Owners Coalition (the
"Coalition") in Ohio and the Secretary of the Buckeye
Association of Club Executives *938 ("BACE"). Mr.
StJohn is the President of ACE, the national chapter of
BACE, and the Senior Vice- President of Acquisitions for
Spearmint Rhino, an adult cabaret operation with
twenty-two locations throughout the United States.
Both Messrs. Flaig and StJohn testified that they agree
with most of Rule 52's prohibitions, and were only
objecting to the portion of Rule 52 that prohibits the
showing of the nipple and areola areas of the female
breast. As a result, the Court asked Plaintiffs' counsel if
Plaintiffs were only objecting to Rule 52's requirement
that dancers wear, at a minimum, pasties. April 14, 2014
Evidentiary Hearing Transcript, Doc. # 121 ("April Hrg.
Tr.") at 119. Counsel for Plaintiffs responded that while
this was Plaintiffs' main objection to Rule 52, "and the
thing that is most damaging to the plaintiffs and to their
patrons," they were not abandoning their objection to
Rule 52's other prohibitions. Id at 123. At the end of the
hearing, the Court directed counsel to advise the Court as
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to whether either side intended to introduce additional
witnesses to address Rule 52's requirement that dancers
wear pasties. Id. at 132.
On April 28, 2014, counsel notified the Court that
Plaintiffs intended to call additional witnesses, including
Dr. Judith Hanna, a cultural anthropologist and
sociologist who researches and writes about art, dance,
and society. The Court therefore scheduled a third, and
final, evidentiary hearing for June 19, 2014 (hereinafter
referred to as the "June 19 Evidentiary Hearing"). Prior to
the hearing, Plaintiffs submitted an expert report from Dr.
Hanna. At the June 19 Evidentiary Hearing, Plaintiffs
called, in addition to Dr. Hanna, Judith Molter and Sue
Russell, two entertainers who currently work at adult
cabarets in Ohio. All three witnesses testified about the
important expressive elements contained in dancing
where the breast is fully exposed.

II.
2

3

4

1 1 1 1 1 1 Although

it falls within the "outer ambit of the
First Amendment's protection," it is well-settled that nude
dancing is expressive conduct that is protected by the
First Amendment. Jl. Spoons I, 538 F.3d at 389 (quoting
Pap's A.M, 529 U.S. at 289, 120 S.Ct. 1382). The
Supreme Court has upheld laws restricting protected
speech where the governmental interest in enacting the
law is unrelated to the content of the speech. For instance,
in Renton, the Supreme Court recognized that the
government can enact content-neutral time, place and
manner regulations that are aimed at ameliorating the
deleterious secondary effects of sexually oriented
establishments. Renton, 475 U.S. at 47, 106 S.Ct. 925.
The Supreme Court held that content-neutral time, place
and manner regulations of protected speech will survive
constitutional scrutiny "so long as they are designed to
serve a substantial governmental interest and do not
unreasonably
limit
alternative
avenues
of
communication." Id. (citations omitted). "[The Sixth
Circuit] assess[ es] the constitutionality [sic] of regulations
that purport to ameliorate the deleterious secondary
effects of sexually oriented establishments under the
intermediate-scrutiny standard announced in City of
Renton v. Playtime Theatres, 475 U.S. 41, 106 S.Ct. 925,
89 L.Ed.2d 29 (1986)." Entm 't Prods., Inc. v. Shelby
Cnty., Tenn., 721 F.3d 729, 734 (6th Cir.2013) (citation
omitted).
151

Rule 52 is a content-neutral regulation aimed at
ameliorating the adverse secondary effects associated
with nude dancing in an environment that sells liquor. See

Renton, 475 U.S. at 47, 106 S.Ct. 925 (finding that the
Renton ordinance is content-neutral because it "is *939
aimed not at the content of the films shown at 'adult
motion picture theaters,' but rather at the secondary
effects of such theaters on the surrounding community"
(emphasis in original)). Furthermore, Rule 52 does not
prohibit nude dancing in Ohio. Rather, Rule 52 limits
where in Ohio nude dancing can take place, that is, it
cannot take place at establishments operating with a
liquor license. Accordingly, the Court analyzes it as a
content-neutral "place" restriction under Renton. 5
161

The Court first addresses Renton 's second requirement,
whether Rule 52 allows for reasonable alternative avenues
of communication. The Sixth Circuit has recognized that
"notwithstanding the reasonableness of the state's
rationale, the statute must leave 'the quantity and
accessibility of speech substantially intact.' " Entm 't
Prods., 721 F.3d at 735 (quoting Alameda Books, 535
U.S. at 449, ·122 S.Ct. 1728) (Kennedy, J., concurring in
judgment). The. Court finds that this requirement is
satisfied. The "speech" in this case, the expressive
messages that are conveyed by exotic dance where the
female breast is fully exposed, is not in any way
diminished by the absence ofliquor. Plaintiffs' expert, Dr.
Hanna, testified that the messages that are expressed by
nudity in exotic dance are unrelated to the consumption or
availability of alcohol on the premises:
The Court: And the-the freedom and expressiveness
that that dancer is creating, in that mood, in an
ambience, fantasy, eroticism, all the things you testified
to, alcohol has nothing to do with that, right?
Dr. Hanna: Well in the sense that it makes people-I
mean a lot of people just want to drink to relax. So that
creates the ambience.
The Court: Well, so are you saying that-well, what is
the expression? Is it the drinking or the nudity?
Dr. Hanna: Well it's the nudity is the expression.
The Court: All right.
*940 Dr. Hanna: And the alcohol, whether
somebody's drinking a coke or a beer, is irrelevant.
The Court: All right. That's my point. It's irrelevant to
the dancer, and it's irrelevant to the patron, correct.
Dr. Hanna: But a lot of patrons want to have a drink. I
mean most people who go out at night do.
The Court: But that's independent. You can go out
and have a drink because you want to socialize with
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your friends or just have a drink.
Dr. Hanna: Right.
The Court: There's no freedom of-there's no
freedom of expression or eroticism or fantasy or
whatever with having a beer or a vodka, right?
Dr. Hanna: Right.
The Court: The expression, the fantasy, the eroticism,
is created by the nudity and the movement?
Dr. Hanna: Yes.
June 19, 2014 Evidentiary Hearing Transcript, ("June
Hrg. Tr.") at 32-33. Therefore, as the Sixth Circuit
explained in J.L. Spoons l "Rule 52 has a minimal impact
on the marketplace of ideas because persons desiring to
perforrri mainstream works of art involving nudity and
st:xual activity may do so in an establishment that is not
licensed to sell liquor." 538 F.3d at 384.

A. Evidence of Secondary Effects
7

l l Turning to the requirement that Rule 52 serve a

substantial governmental interest, the Court, as discussed
above, must apply the Alameda Books burden-shifting
analysis. When a district court is faced with analyzing a
regulation targeting adverse secondary effects, the
regulation at issue is usually challenged just prior to, or
immediately after, the effective date of the regulation. 6
The court therefore does not have an opportunity to
analyze evidence of the regulation's actual impact on
adverse secondary effects. Here, because of the unique
procedural history of the case, Rule 52 has been in effect
since September 8, 2010. 7 As a result, this case presents
the Court with a rare opportunity to evaluate what impact,
if any, regulations such as Rule 52 have on adverse
secondary effects.
Plaintiffs argue that "[t]he evidence on which [the State]
rel[ies] is not sufficient *941 to support the rationale for
Rule 52's statewide ban on nudity and touching on
premises licensed to serve alcohol." (Doc # : 62-1 at 4.)
Additionally, Plaintiffs contend that the expert testimony
of Daniel Linz, Ph.D. regarding his study of adverse
secondary effects casts direct doubt on the State's
rationale for Rule 52. Id. at 14. The Court disagrees with
both contentions.
Under the first step of the Alameda Books burden-shifting
analysis, the State must have a reasonable evidentiary

basis for concluding that Rule 52 would ameliorate
adverse secondary effects. Courts have recognized that
"combating the harmful secondary effects associated with
nude dancing [is] undeniably important," which include
violent, sexual, and property crimes. Pap's A.M, 529 U.S.
at 296, 120 S.Ct. 1382; see also Richland Bookmart, 555
F.3d at 524.
The Sixth Circuit has shed light on a state's burden for
establishing that it has a reasonable basis to conclude that
the regulation will combat adverse secondary effects. In
Entm 't Prods., the Sixth Circuit upheld a similar
ordinance that requires "adult oriented establishments" to
obtain a license and regulates the manner in which
entertainment may be provided. 8 721 F.3d at 732-33. The
panel held that the government's burden, "[a]lthough not
extraordinarily high, this evidentiary burden requires that
the state show that the evidence upon which it relied was
reasonably believed to be relevant to the problem that the
entity sought to address." Id. at 734 (citing 729, Inc. v.
Kenton Cnty. Fiscal Ct., 515 F.3d 485, 491 (6th
Cir.2008)) (quoting Renton, 475 U.S. at 51-52, 106 S.Ct.
925) (internal quotations marks omitted). "[T]here is no
hard-and-fast rule that the government have any empirical
data directly supporting a link between a given regulation
and the secondary effect it is purported to ameliorate." Id.
(emphasis in original). "[T]he state may rely upon any
evidence that is reasonably believed to be relevant for
demonstrating a connection between speech and a
substantial, independent government interest." Id. at 739
(quoting Alameda Books, 535 U.S. at 438, 122 S.Ct. 1728
(plurality opinion) (emphasis added) (quoting Renton, 475
U.S. at 51-52, 106 S.Ct. 925) (internal quotation marks
omitted)). Evidence includes "land-use studies, prior
judicial opinions, surveys of relevant professionals (such
as real-estate appraisers), anecdotal testimony, police
reports, and other direct and circumstantial evidence." Id.
(quoting 84 Video/Newsstand, 455 Fed.Appx. at 549).
Here, the State has shown that the evidence it relied upon
provided it with a reasonable basis for believing that Rule
52 would combat adverse secondary effects that result
when there is nude dancing at establishments that serve
alcohol. The State presented the Court with several types
of evidence that it relied upon, both from a 2003 public
hearing that the Ohio Liquor Control Commission (the
"Commission") conducted before enacting Rule 52 and at
the 2004 preliminary injunction hearing before the Court.
The record shows that when promulgating Rule 52, the
State relied on cases and a study regarding nudity in
liquor-serving establishments and testimonials from
people with experiences in these businesses." For instance,
*942 at the 2003 public hearing, the Commission heard
testimony from Bruce A. Taylor, an attorney with
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experience in prosecuting vice crimes, including
obscenity, prostitution and liquor violations. Transcript of
2003 Public Hearing, Exhibit 1 to Doc. # 18 at 11. Mr.
Taylor testified that criminal activity, including drug
trafficking and prostitution, occurs more frequently in and
around liquor-serving establishments that have nude
dancing than those that do not provide nude dancing. Id.
at 18. Specifically, "[t]he amount of prostitution, the
amount of drug traffic, the amount of fights and brawls
that occur in and around bars or juice bars that have nude
dancing is an escalated statistical number, and it's not sort
of an uncommon or unreasonable result to imagine,
because sexual performances tend to excite sexual
thoughts and feelings in men who are the predominant
customers of these kinds of places." Id.
Plaintiffs argue that the State has not relied on evidence
that shows that covering the nipple and areola areas of the
female breast, as required by Rule 52, will reduce adverse
secondary effects. As noted above, at the April 14
Evidentiary Hearing, Plaintiffs' witnesses, Messrs. Flaig
and StJohn, testified that their main objection to Rule 52
is the portion of the Rule that requires female dancers to
wear, at a minimum, pasties. Specifically, Mr. StJohn
testified that he does not think there is any evidence that
establishes a connection between dancers at adult cabarets
wearing pasties, as opposed to being fully topless, and
criminal activity:
Court: So the only objection you have to Rule 52 is the
showing of the female breast with less than fully
opaque covering over the nipple and areola?
Mr. StJohn: That's a main concern of mine. All the
rest, sexual activityCourt: The rest of Rule 52 you don't have a problem
with.
Mr. StJohn: Sexual activity and all those other rules
should be on the books, no question about that. I'm not
going to condone that type of activity. If it's in there, I
can live with that. Someone has to prove to me why
we 're doing the things we 're doing. If there's a reason
to that, Judge, I'll understand. Somebody has to-Court: Bottomless, you know, covering the lower
portions, you don't have a problem with that?
Mr. StJohn: I don't. Actually I like that.
Court: So what you're saying is that you don't see any,
any effect on any criminal conduct whether or not the
establishment permits the entertainers to be fully
topless or wear pasties.
WESTLAW

*943 Mr. StJohn: None whatsoever. I just don't. I
mean, it just baffles me but, you know, stranger things
have happened.

April Hrg. Tr. at 117. Following Mr. StJohn's testimony,
Plaintiffs' counsel stated that, while his clients were not
abandoning their objections to Rule 52's other
"was
especially
prohibitions,
this
requirement
indefensible as a matter of evidence and constitutional
law." Id. at 127.
At the June 19 Evidentiary Hearing, Plaintiffs presented
additional testimony concerning Rule 52's requirement
that dancers at adult cabarets wear, at a minimum, pasties.
Mss. Molter and Russell testified that covering the areola
and nipple areas of the female breast takes away from the
"beauty of breasts." June Hrg. Tr. at 42, 47. Ms. Molter
also testified that wearing pasties distracts from the
"sensual fantasy" she tries to create during her
performances. Id. at 42. In addition, Dr. Hanna testified
that she has counted "18 kinds of messages" that are
conveyed by the nude breast; such as, honesty,
independence, lack of pretense and eroticism. Id. at 26.
The Court credits the testimonies of Mr. StJohn, Mr.
Flaig, Dr. Hanna, Ms. Molter and Ms. Russell; however,
it finds that Rule 52's requirement that dancers at
establishments that serve alcohol wear, at a minimum,
pasties, passes constitutional scrutiny. First, in Pap's
A.M, the Supreme Court found that the "requirement that
dancers wear pasties and G-strings is a minimal restriction
in furtherance of the asserted government interests, and
the restriction leaves ample capacity to convey the
dancer's erotic message." Pap's A.M, 529 U.S. at 301,
120 S.Ct. 1382 (internal citations omitted). Second, a
plurality of the Court in Pap's A.M rejected the dissent's
view that the City of Erie must come forward with
evidence showing that pasties and G-strings reduce crime:
As to the second point-whether the regulation furthers
the government interest-it is evident that, since crime
and other public health and safety problems are caused
by the presence of nude dancing establishments like
Kandyland, a ban on such nude dancing would further
Erie's interest in preventing such secondary effects. To
be sure, requiring dancers to wear pasties and G-strings
may not greatly reduce these secondary effects, but
O'Brien requires only that the regulation further the
interest in combating such effects. Even though the
dissent questions the wisdom of Erie's chosen remedy,
'the city must be allowed a reasonable opportunity to
experiment with solutions to admittedly serious
problems,'.... It also may be true that a pasties and
G-string requirement would not be as effective as, for
example, a requirement that the dancers be fully
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clothed, but the city must balance its efforts to address
the problem with the requirement that the restriction be
no greater than necessary to further the city's interest.
529 U.S. at 300-01, 120 S.Ct. 1382 (internal citations
omitted).
The evidence establishes that the State has met its burden
under the first step of the Alameda Books burden-shifting
analysis. The State passed Rule 52 to advance a
government interest that the Supreme Court has
recognized to be important. The State relied upon a
variety of evidence that it reasonably believed
demonstrated that establishments that serve alcohol and
permit nude dancing are susceptible to adverse secondary
effects. As the Supreme Court recognized in Pap's A.M,
the government must be allowed a reasonable opportunity
to experiment with solutions to address undesirable
secondary effects *944 associated with nude dancing in
an environment that sells alcohol. Here, the State has
decided to address this problem by requiring that dancers
wear, at a minimum, pasties and G-strings. Thus, the first
factor of the Alameda Books analysis is satisfied.
Turning to the second step of the Alameda Books analysis,
the Comt finds that Plaintiffs have not met their burden.
The evidence put forth by Plaintiffs, the testimony of Dr.
Linz and the study he performed, does not cast direct
doubt on the secondary-effects rationale advanced by the
State.
Dr. Linz's study involved analyzing criminal activity
incidents occurring within a 500-foot radius of adult
cabarets in the cities of Toledo, Cleveland and Dayton.
2013 Linz Expert Report ("2013 Linz Report"). In order
to be included in the study, the adult cabaret had to be
open for a period of 32 months, immediately before and
after Rule 52 went into effect, and it had to be within a
geographical area where police records existed. All of the
adult cabarets satisfying these requirement were included
in the study. As for the controls, they were comprised of
non-adult establishments that served alcohol by the
drink.' 0 Id. at 3. For every adult cabaret, Dr. Linz chose
one non-adult establishment that was closest to the adult
cabaret. In total, Dr. Linz collected data on 13 adult
cabarets and 13 control non-adult establishments. Id. at
2-3.
Dr. Linz separated the crime data into three categories: (1)
"Person Crimes;" (2) "Property Crimes;" and (3)
"Societal Crimes."'' Id. at 2. For each category, Dr. Linz
calculated the "weighted average" and the "unweighted
average." Id. at 4-7. Both numbers represent the gross
average number of crime incidents that occurred within a
500-foot radius of the adult cabaret or control. December
WE.ST LAW

17, 2013 Evidentiary Hearing Transcript, Doc. # 116 at 9
("Dec. Hrg. Tr."). However, for the "weighted average,"
Dr. Linz also assigned each crime incident a numerical
value depending on its proximity to the adult cabaret or
control. 12 Id. at 74. Based on his analysis of the data, Dr.
Linz arrived at two conclusions in his report. First, he
concluded that "often crime events are more frequent at
non-adult alcohol serving control locations compared to
adult alcohol serving locations." 2013 Linz Report at 7.
Second, he concluded that "the implementation of Rule
52 has had little to no effect reducing the amount of crime
in the vicinity surrounding the adult cabarets." Dec. Hrg.
Tr. at 78.
As an initial matter, in Entm 't Prods., the Sixth Circuit
found that Dr. Linz's work "is a minority viewpoint
within the secondary-effects literature," and "federal court
is simply not the appropriate forum for Dr. Linz and his
colleagues to wage methodological combat with other
studies on the secondary effects of adult speech." 721
F.3d at 738. Even taking Dr. Linz's study in the most
favorable light, it fails to cast direct doubt on the State's
contention *945 that adverse secondary effects result
when there is nudity at establishments that serve alcohol.
First, as Dr. Linz admitted during his testimony, much of
his data for Dayton and Toledo is inconclusive. When Dr.
Linz collected data from the police department in Dayton,
there was only one adult cabaret that satisfied the
requirements of his study. Dec. Hrg. Tr. at 60. Therefore,
Dr. Linz testified that, because his data on Dayton is
based on only one adult cabaret and control site, it is "the
least reliable indicator." Id. As for Toledo, Dr. Linz
admitted that his data on Person Crimes is also
inconclusive. Dr. Linz's data on Person Crimes in Toledo
shows that there was a dramatic increase in the number of
Person Crimes that occurred in Toledo after Rule 52 went
into effect, for both adult cabarets and non-adult
establishments. Id. at 99. Dr. Linz admitted that the only
conclusion that can be drawn from this data is that, after
Rule 52 went into effect, there was an overall increase in
the number of Person Crimes that were being committed
in Toledo:
The Court: It looks like there was a huge increase in
the intensity of person crimes [in Toledo]" in both
surrounding cabarets and the control group. All right.
You are talking about factors of three to four times. ls
that right?

Dr. Linz: That is correct, your Honor.
The Court: So I am not sure what you can draw
from table 1, other than Toledo became a whole lot
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more dangerous in the three years since 2010 than
before no matter where you were downtown.
Dr. Linz: I think that is correct, your Honor.

******
The Court: So I guess I am a little hard to understand
your general conclusion for Toledo and Cleveland that
Rule 52 has no effect. Isn't it more nuance[d], that it
seems to have effect on some type[s] of crime but not
to others?
Dr. Linz: Well, I would say when we combine the
weighted average and unweighted averages and we
look across all crime categories, that in effect
sometime[s] things go up; sometimes things go down.
And that overall, it would be my best conclusion that
the effect for Rule 52 was not significant.
The Court: But isn't it a fac.t that someone looking at
this data could draw a different conclusion? Say, for
example, you could say, all right, looking at Toledo-I
don't know what you draw quite frankly for person
crime intensity .... There is nothing in any of your other
charts like table 1, correct, that is kind of a dramatic
increase or decrease in crime.
Dr. Linz: That is correct, your Honor.
The Court: So, you know, as a scholar and analyst,
professor, when something seems aberrational, it
requires further analysis, correct.
*946 Dr. Linz: I would be interested in doing further
analysis, that is correct.

Dec. Hrg. Tr. at 99, 103-104.
Second, one can draw multiple conclusions from Dr.
Linz's data, including conclusions that directly contradict
Dr. Linz's. For instance, Dr. Linz concludes that "for the
most part crime rates either remained constant or
increased in the areas surrounding the adult businesses
from the pre Rule 52 to post Rule 52 period." 2013 Linz
Report at 7. However, if one were to ignore the data that
Dr. Linz admitted is inconclusive, 14 Person Crimes in
Cleveland is the only category where there was not a
decrease in crime incidents after Rule 52 went into effect.
After Rule 52 went into effect, there was a decrease in
crime incidents for Property Crimes and Societal Crimes
in Toledo and Cleveland. 1' As to Societal Crimes in
Cleveland, Dr. Linz testified that a decrease in crime
incidents after Rule 52 went into effect could support the
conclusion that Rule 52 had a positive impact on
secondary effects crimes in this category:
WESTLAW

The Court: I am saying the control group [for Societal
Crimes in Cleveland] went from 10 before Rule 52 to
12 after[,] unweighted 28 to 30. 16 All right. So I will
call it a modest increase, but for the cabarets, you have
virtually identical, no change weighted and a modest
decrease unweighted. So it is either no impact or slight
reduction in crime, depending on whether you use
weighted or unweighted versus the control group where
crime went up. So could not one draw the conclusion
that, at least for societal crimes in Cleveland, Rule 52
had a positive effect?
Dr. Linz: I would draw the conclusion that there 1s
little to suggest an effect either way.
The Court: All right. Well, are you saying that if I
look at the data and draw the conclusion I did, that I
have drawn the wrong conclusion?
Dr. Linz: No, your Honor, I would not.

Dec. Hrg. Tr at. 106-107. Therefore, similarly, the
decrease in crime incidents around adult cabarets in the
other categories also supports the conclusion that Rule
52 has had a positive impact on secondary effects
crimes in these categories.
To refute Dr. Linz's report and conclusions, the State
presented the testimony of Dr. Richard McCleary and a
report he and Dr. Wendy Regoeczi authored. Drs.
McCleary and Regoeczi disagree with the methodology
that Dr. Linz used in his study. Their main criticism of Dr.
Linz's study concerns his methodology for choosing
control sites. They posit that Dr. Linz's analysis and
conclusions are flawed because he did not carefully
choose control sites. In their report, Drs. McCleary and
*947 Regoeczi opine that Dr. Linz's conclusion "assumes
that 13 [adult cabaret] and Control sites are comparable,
of course, and ... they are not even roughly comparable.
This raises serious questions about the validity of Dr.
Linz'[s] ... conclusion. If Control sites were not carefully
selected to be similar to [adult cabaret] sites, [adult
cabaret]-Control differences are expected." McCleary &
Regoeczi 2013 Expert Report ("2013 McCleary Report")
at 3 (emphasis in original).
In addition, Dr. McCleary testified that his analysis of the
crime data that Dr. Linz gathered shows that Rule 52
reduced crime by seven percent. Dec. Hrg. Tr. at 199. Dr.
McCleary cautioned that due to the size of the study, the
seven percent calculation has an error rate of eleven
percent, which is above the five percent error rate that
scholars strive to achieve in a well-conducted study. Id. at
200. Nonetheless, Dr. McCleary noted that "if you went
to the legislature and told them that you had some
program that would reduce crime in the State of Ohio by
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7 percent, they would write a check." Id. at 207. Based on
their analysis of Dr. Linz's data, Ors. McCleary and
Regoeczi concluded that:
Although the evidence taken as a
whole suggests that Rule 52 had [a]
positive effect---or at worst, a
benign effect-Dr. Linz arrives at
the contrary conclusion. Ignoring
reductions in nine Cleveland and
Dayton sites, for example, Dr. Linz
focuses on increases in four Toledo
sites to argue that the effects of
Rule 52 were negative. One can
always find small subsamples that
are larger and smaller than average,
of course. Based on the entire
sample, however, and on the
average of all thirteen sites, Dr.
Linz'[s] contrary opinion is
flawed. 11
•
2013 McCleary Report at 13.
Similar to Entm 't Prods., "[a]t best, the [Plaintiffs] have
demonstrated that the [State] faced a choice between two
reasonable alternative viewpoints when assessing the need
for the challenged regulations." 721 F.3d at 738-39. As
discussed above, the State has established that it relied on
multiple evidentiary sources to support its rationale that
enacting Rule 52 will combat adverse secondary effects.
In response to that evidence, Plaintiffs attempt to "cast
direct doubt" on the State's rationale by relying on Dr.
Linz's report. However, despite his conclusions in his
report, during his testimony, Dr. Linz admitted that much
of his data is inconclusive. Dr. Linz also admitted that
multiple conclusions can be drawn from his data,
including a conclusion that supports the State's rationale
for enacting Rule 52. "The [Plaintiffs] effectively ask [the
Court] to second-guess the deliberative judgments of [the
State]." Id. at 739. Like the court in Entm 't Prods., the
Court refuses to do so.

B. Direct Evidence of Criminal Activity

The State offered compelling evidence in support of Rule
52 through the testimony of Andrew Bouza under a
related but distinct theory. Agent Bouza testified that,
while working undercover in adult cabarets located in
Toledo, he observed criminal *948 activity occurring
within adult cabarets that were not complying with Rule
52's requirement that dancers cover the areola and nipple
areas of their breasts. The State contends that the
WESTLAW

combination of alcohol with nude dancing increases the
probability of sexual activity, prostitution and unlawful
drug transactions on the premises themselves.
Mr. Bouza has worked as an Enforcement Agent for the
Investigative Unit since July 2010. Dec. Hrg. Tr. at 150.
The Investigative Unit is responsible for enforcing Title
43 of the Ohio Revised Code, the portion of the Code that
deals with issues related to liquor permits. Id. Mr. Bouza
generally handles cases dealing with "[u]nderage sales,
underage drinking, ... drug sales, prostitution, gambling,
food stamps, [and] food stamp fraud" and has conducted
undercover investigations in five adult cabarets located in
or near Toledo." Id. at 150, 182. During the course of his
investigation, Mr. Bouza witnessed sexual activity
between dancers and other criminal activity in
establishments that served alcohol and permitted fully
topless dancing:

Q: Generally, for the Court, the locations with this nude
dancing, can you describe generally the setup or how it
works from what you've observed?

A: Out on the main dance floor, there is a main
dance stage. Typically, when you go in, most of the
girls will go up either by themselves or with another
girl up on stage. Their first song they will typically
dance in like a G string bottom with a bra or bikini
top style covering. Their second song, they typically
take off the top to expose their naked breasts and
continue on with their second song.
Q: And what types of activity outside of just the
dancing have you observed in these locations?

A: I have seen dancers lay other dancers on the
stage, suck on their naked breasts, put their mouths
on their clothed genitals, go over to the side of the
stage, pull up female patron shirts, suck on their
naked breasts ....
Dec. Hrg. Tr. at 156-57. Mr. Bouza testified that
during a "private dance," (a one-on-one dance between
a patron and dancer typically in a private room or
blocked-off area away from the general stage) "there
were incidents where a female dancer would place her
mouth over my clothed genitals, [and] either hum or
blow hot air through [my] jeans." Id. at 168. Mr. Bouza
even "paid two female dancers to perform oral sex on
each other for additional money" and has also
witnessed patrons engage in sexual acts with the
dancers:
Q: Did you observe patrons engage in sexual activity
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with these dancers?
A: Yes, I did. I was in a private dance where right
across from me within three feet there was a male
patron, his pants were down by his ankles. A female,
her bottoms were off and having sex with him right
next to me. I let the dancer know, I said, "do you see
what's going on?" She says "yeah, we got girls that
do that." On my way out, they have a *949 manager
that keeps track of the number of songs that girls
give dances to so they can get their money.
Id. at 169.
In addition, Mr. Bouza testified, in responding to
questions from the State's attorney, that he has witnessed
solicitation of prostitution and narcotics trafficking:

Q. Have you ever had occasion to discuss hiring a
dancer for sex during your investigations?
A. Yes.

Q. And where did these solicitations occur?
A. For the most part, in the private dance room.
Q. Okay. And that would still be on the permit
premise?
A. Correct.

Q. Have you ever been lured by drugs at these
locations?
A. Yes.

Q. And where do these drug transactions occur?
A. Usually, they are set up out on the general dance
floor, but the transactions take place in the private
dance room.

Q. And that's still in the permit location?
A. Correct.

Dec. Hrg. Tr. at 162.
When asked whether he has observed dancers appearing
to be intoxicated or impaired, Mr. Bouza responded that
he has, and when asked how he could tell that they were
intoxicated, Mr. Bouza stated that "they use chairs, tables,
and walls to support themselves as they are walking. I had
a dancer tell me that she was so intoxicated one night that
she fell down and broke her tooth in the women's
restroom." Id. at 158.
WESTLAW

Mr. Bouza also testified about his experiences in
establishments that do not offer nude dancing. Id. at 181.
Mr. Bouza testified that he has never witnessed
prostitution or dancers engaging in unlawful sexual
activity at these establishments. Id. In establishments
where Mr. Bouza has witnessed dancers engaging in
unlawful sexual activity, cabarets where women were
dancing fully nude, Mr. Bouza testified that the dancers
consumed alcohol with the patrons and that every 10 to 15
minutes he was approached by a dancer or wait staff to
buy the dancers a drink. Id. at 157-58. It is not surprising
that when alcohol is consumed in an environment where
there is nude or topless dancing, inhibitions of both
dancers and patrons are lowered. This can lead to patrons
and dancers engaging in unlawful sexual activity. Mr.
Bouza's testimony, therefore, provides direct evidence
that the product of nude or topless dancing and alcohol
creates an environment conducive to unlawful sexual
activity; prostitution and drug trafficking, criminal
behavior that the State clearly has an interest in curtailing.
The report and testimony of Plaintiffs expert, Dr. Hanna,
actually provides support for this conclusion. In her
report, Dr. Hanna discusses the messages that are
communicated by nudity in exotic dance, including,
"messages of eroticism, temptation and allurement,
pretense of sexual availability and longing." 2014 Hanna
Expert Report at 8. In addition, at the June 19 Evidentiary
Hearing, Dr. Hanna testified that the "whole notion" of
adult entertainment businesses is to create the fantasy of
intimacy that exists in the bedroom. June Hrg. Tr. at 27.
These messages, which the nude dancers are trying to
convey, when coupled with the lowering of inhibitions
brought on by patrons and dancers consuming alcohol,
increases the likelihood that the unlawful sexual contact
and conduct that Agent Bouza discussed during his
testimony will occur.
*950 In response to Agent Bouza's testimony, at the April
l 4 Evidentiary Hearing, Plaintiffs presented the testimony
of Greg Flaig. Mr. Flaig provided extensive testimony
about his involvement with BACE and the Coalition.
BACE is a legal organization that "makes the owners in
the state aware of the larger laws and how they're going
through the legislature." April Hrg. Tr. at 22. The Owners
Coalition is an organization made up of forty-seven adult
cabarets that "operate under certain systems and programs
... [to] mak[e] sure that the club is working under the law
as it should." Id. at 8-9. Members of the Coalition are
subject to the Coalition's Due Diligence Program, a
program that the Coalition set up to ensure that its
members are operating in compliance with the law. Id. at
11. For instance, to address the Coalition's concerns with
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human trafficking, the Program requires members to "sign
off' on the Coalition's Human Trafficking Manual. Id. at
16. In addition, members are required to post "the Human
Trafficking sign" in every dressing room. Id. As part of
the Due Diligence Program, club owners and managers
have to perform an audit, "a very thorough l 0-page
document" that covers "all aspects" of what law
enforcement and human resource programs are concerned
with. Id. at 13. The audit is comprised of a list of
questions thal addn:ss the requirements of the Due
Diligence Program. For instance, one of the questions that
is part of the audit is "Are the 'Human Trafficking' Signs
Posted?" April 14 Evidentiary Hearing, Exhibit 8, Due
Diligence Program Manual. If a member of the Coalition
is not in compliance with the Coalition's Due Diligence
Program, it runs the risk of having its membership in the
Coalition revoked.
Mr. Flaig provided testimony about the adult
entertainment businesses thnt were the subject of Agent
Bouza's investigation and testimony. Mr. Flaig testified
that, after being cited by the Commission, two of the adult
cabarets that Agent Bouza investigated, Hush and Fantasy
Land, joined the Coalition. April Hrg. Tr. at 24-25. Since
joining the Coalition, the Commission has not issued any
citations to Hush and it hns issued only one citation to
Fantasy Land. Id. at 25.
Mr. Flaig also testified about the process by which
dancers are able to perform at adult cabarets. In Ohio,
dancers are not employees of the adult cabarets where
they perform. Rather, a dancer who wants to perform at a
particular cabaret, will, prior to her performance, enter
into a lease agreement with the cabaret's manager, the
Entertainment Tenant Lease ("Lease Agreement"). Id. at
38-39. The Lease Agreement allows the dancer to lease
space within the cabaret (the area in which the dancer is
permitted to perform is limited to the space that she
leases). Id. Mr. Flaig explained that "the lease itself is set
up so that they have total autonomy and control over their
own entertainment function." Id. at 39. For instance,
nothing in the lease prohibits a dancer, when she's not
performing on stage, from receiving and consuming an
alcoholic beverage purchased by a customer. Id. at 43.
The Court finds that while Mr. Flaig's testimony is
informative as to the efforts that adult entertainment
businesses are making to comply with Rule 52, it is not
sufficient to counter Mr. Bouza's testimony. First, Mr.
Flaig testified that approximately sixty percent of the
adult cabarets in Ohio are members of the Coalition. Id. at
35. Therefore, assuming that membership in the Coalition
helps to prevent criminal activity that occurs within adult
cabarets, nearly half of the adult cabarets in Ohio are not
WESTL.AW

members of the Coalition. For the adult cabarets that are
not part of the Coalition, Rule 52 is necessary to deter
criminal activity that may be caused by the *951
combination of nude dancing and the consumption of
alcohol.
Second, while Mr. Flaig's testimony establishes that the
Coalition's Due Diligence Program is aimed at deterring
criminal activity within adult cabarets, there is no
evidence that the Program, in isolation, is adequate to
deter this criminal activity. Mr. Flaig testified that
sometime around 20 I 0, after Rule 52 went into effect, he
began tracking the number of adult cabarets that received
liquor citations for unlawful sexual conduct. Id. at 65.
According to Mr. Flaig, in the four-year period that Rule
52 has been in effect, the Commission has only issued
twenty-four citations for unlawful sexual conduct. Id. at
80. Mr. Flaig testified that this is a relatively low number
considering that there are "over 3,000 young ladies that
entertain per night" at more than 100 clubs. Id. This
suggests to the Court that as a result of various efforts,
including Rule 52 and the Coalition's Due Diligence
Program, criminal activity within adult cabarets has
decreased. The Court posed this suggestion to Mr. Flaig:
Court: Mr. Flaig, just picking up on what you said at
the very end, you said "For the entire state we have
almost full compliance, we've come so far in four
years. Enforcement people gave me the answers." What
I take from that is that Rule 52 and the combination of
State enforcement and then your effective due diligence
and compliance has-serves to keep prostitution, sex
acts and drug trafficking out of the adult entertainment
business. Is that a fair way to put it."
Id. at 84-85. Mr. Flaig responded that he did not agree.
Id. In explaining why he did not agree with the Court's

conclusion, Mr. Flaig stated that "when it really boils
down to Rule 52, Rule 52 is a superfluous law ... because
ifit didn't exist tomorrow, the very enforcement agencies,
such as vice and all the others, would be able to arrest
people and put them away when they break [the law]." Id.
at 86. The Court comes to the opposite conclusion. As
noted above, Agent Bouza's testimony established that
the product of nude or topless dancing and alcohol creates
an environment conducive to criminal activity. There is
no evidence that in the absence of Rule 52 the Due
Diligence Program would adequately deter this criminal
activity. In addition, Mr. Flaig's response misses the
point. Rather than "arrest people and put them away when
they break [the law]," the State has decided to address the
problem by eliminating at least one of the causes of the
criminal activity that occurs within adult cabarets.
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III.

For the forgoing reasons, the Court finds that Rule 52
serves a substantial governmental interest. The evidence
establishes that the State, when it promulgated Rule 52,
had a reasonable evidentiary basis for concluding that
nude dancing in adult cabarets leads to undesirable
secondary effects. Dr. Linz's report and testimony
concerning the impact of Rule 52 does not "cast direct
doubt" on the State's secondary effects rationale. In
addition, the State has presented evidence that the
combination of nude dancing with the consumption of
alcohol by dancers and patrons increases the likelihood of

criminal activity within the premises of adult cabarets.
Accordingly, the Court upholds Rule 52 and dismisses
Plaintiffs' as applied challenge.
IT IS SO ORDERED.

All Citations
31 F.Supp.3d 933

Footnotes
Ohio Administrative Code 4301 :1-1-52 in relevant part:
(A) Definitions as used in this rule:
(2) "Nudity" means the showing of the human male or female genital, pubic area or buttocks with less than a fully
opaque covering; the showing of the female breast with less than a fully opaque covering of any part of the nipple
and/or areola; the exposure of any device, costume, or covering which gives the appearance of or simulates the
genitals, pubic hair, natal cleft, perineum anal region or pubic hair region; or the exposure of any device worn as a
cover over the nipples and/or areola of the female breast, which device simulates and gives the realistic appearance
of the nipples and/or areola.
(B) Prohibited activities; no permit holder, his agent, or employee shall knowingly or willfully allow in and upon his
licensed permit premises any persons to:
(2) Appear in a state of nudity;
(3) Engage in sexual activity as said term is defined in Chapter 2907 of the Revised Code. OAC Ann. 4301 :1-1-52.
Under Chapter 2907 of the Ohio Revised Code:
(A) "Sexual conduct" means vaginal intercourse between a male and female; anal intercourse, fellatio, and
cunnilingus between persons regardless of sex; and, without privilege to do so, the insertion, however slight, of any
part of the body or any instrument, apparatus, or other object into the vaginal or anal opening of another.
Penetration, however slight, is sufficient to complete vaginal or anal intercourse.
(B) "Sexual contact" means any touching of an erogenous zone of another, including without limitation the thigh,
genitals, buttock, pubic region, or, if the person is a female, a breast, for the purpose of sexually arousing or
gratifying either person.
(C) "Sexual activity" means sexual conduct or sexual contact, or both.
ORC Ann. 2907.01.
2

This case was initially assigned to Judge Ann Aldrich. Following Judge Aldrich's death, this case was reassigned to my
docket on May 6, 2010.

3

Adult cabarets refers to establishments that offer adult entertainment and serve alcohol.

4

In response to Plaintiffs' second motion for a preliminary injunction and temporary restraining order, the State filed a
brief in which it argued that Plaintiffs were unlikely to succeed on the merits because the State had a substantial
interest in enacting Rule 52. (Doc.# 71). In support, the State pointed to the testimony of Scott Pohlman. Mr. Pohlman
testified at the 2004 preliminary injunction hearing. At the time of his testimony, he was the Assistant Deputy Director of
the Ohio Department of Public Safety. Id. at 7. Mr. Pohlman testified that, while investigating adult cabarets, he
witnessed explicit sexual acts take place between dancers and patrons. Id. at 23.

5

The Court recognizes that in J.L. Spoons I, the Sixth Circuit noted that had this Court, in the first round of litigation,
struck down Rule 52 on the ground that it violated the First Amendment guarantee of freedom of expression, then the
Supreme Court's decision in Pap's A.M. would be "directly on-point." J.L. Spoons I, 538 F.3d at 383. In Pap's A.M., the
Supreme Court upheld a regulation making it "a summary offense to knowingly or intentionally appear in public in a
'state of nudity.'" Id. (quoting Pap's A.M., 529 U.S. at 283, 120 S.Ct. 1382). The Sixth Circuit's opinion in J.L. Spoons I
suggests that because the Court in Pap's A.M. evaluated the regulation under the framework set forth in United States
v. O'Brien, 391 U.S. 367, 377, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968), then Rule 52 should, in turn, be analyzed under
WESTLAW
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O'Brien. See J.L. Spoons I, 538 F.3d at 383 ("Pap's A.M. would be directly on-point and would decide the issue were it
not for the fact that the district court struck down Rule 52 on the grounds that it was overbroad, not that it violated the
First Amendment guarantee of freedom of expression under O'Brien."). The Court believes that because Pap's A.M.
and O'Brien involved restrictions on conduct (public nudity and burning of draft cards, respectively), rather than
restrictions on the time, place or manner of protected speech, Rule 52 should be analyzed under Renton. Sixth Circuit
cases post-J.L. Spoons I suggests that this is the appropriate approach . See Richland Bookmart, Inc. v. Knox Cnty.,
Tenn., 555 F.3d 512, 523 (6th Cir.2009) ("[O]ur first step is to determine whether the [ordinance] purports to be a
regulation of conduct that incidentally burdens expression (as in O'Brien), a time, place, or manner regulation targeting
secondary effects (as in Renton ), or a regulation comprising both (as in Pap 's A.M.)"). Furthermore, while the Court
applies Renton, it adheres to the Sixth Circuit's position that "the O'Brien and Renton inquiries embody much the same
standards." Id. at 521 (internal quotation and citation omitted).
6

See e.g., 84 Video/Newsstand, Inc. v. Sartini, 2011 Fed.App. 0655N, 455 Fed.Appx. 541, 546 (6th Cir.2011) ("On
October 17, 2007, the day§ 2907.40 went into effect, the twelve Plaintiffs filed suit seeking a temporary restraining
order (TRO), preliminary injunction, permanent injunction, and declaratory judgment."); Entm't Prods., Inc. v. Shelby
Cnty., 2009 Fed.App. 0406P, 588 F.3d 372, 377 (6th Cir.2009) ("On January 25, 2008-prior to the expiration of the
120-day grace period for obtaining licenses-Plaintiffs filed suit in the United States District Court for the Western
District of Tennessee against Shelby County and the City of Memphis, seeking injunctive relief and a declaratory
judgment."); Deja Vu of Cincinnati, L.L.C. v. Union Twp. Bd. of Trs., 2005 Fed.App. 0270P, 411 F.3d 777, 781 (6th
Cir.2005) (One month after the Board of Trustees of Union Township enacted Resolution No. 99-15, Deja Vu filed its
complaint "alleging that various provisions of Resolution No. 99-15 violate the First and Fourteenth Amendments to the
United States Constitution.").
·
·

7

As part of the Court's August 26, 201 O order dismissing Plaintiffs' as applied challenge, the Court stayed the
enforcement of Rule 52 until September 8, 2010 to permit Plaintiffs to seek relief, including a stay, from the Sixth
Circuit. On August 27, 2010, Plaintiffs filed a Notice of Appeal. On the same day Plaintiffs also filed a Motion for an
Injunction Pending Appeal under Rule 8(a) of the Federal Rules of Appellate Procedure, which requires plaintiffs to
seek injunctive relief pending appeal in the first instance in the district court. The Court denied Plaintiffs' motion (Doc. #
87), and Plaintiffs did not seek a stay from the Sixth Circuit.

B

The limitations include: (1) prohibiting nudity; (2) prohibiting certain sexual activities, touching of certain anatomical
areas, and all physical contact during performances; (3) prohibiting the sale or consumption of alcohol on the premises;
and (4) requiring that all performances take place on a stage at least 18 inches above floor level and that all performers
stay at least six feet away from customers and other performers. Id.

9

At the 2004 preliminary injunction hearing, the State introduced a study from Adams County Sheriffs Department in
Colorado, which found that there was a direct correlation between the increases in crime, the increases in alcohol
related offenses, and the increased transiency of the patronage for businesses of this nature. 2004 Preliminary
Injunction Hearing, Exhibit U at 3. The study concluded "that nude entertainment establishments were an attractant to
a class of patronage which was very much undesirable to the good citizens of Adams County and represented a very
real danger to the safety of the nearby residential citizenry." Id. The State further supported its position with a
Memorandum of Law by the National Law Center for Children and Families that summarizes several significant court
cases involving the regulation of adult entertainment in liquor-serving establishments. 2004 Preliminary Injunction
Hearing, Exhibit X. Additionally, at the 2003 public hearing, the Commission heard testimony from Ed Duvall, a
member of the Ohio Department of Public Safety's Investigative Unit. Mr. Duvall testified that the combination of nudity
and the consumption of alcohol increases secondary effects crime around adult cabarets. Transcript of 2003 Public
Hearing, Exhibit 1 to Doc. # 18 at 74-76.

10

Controls had to be no more than 2.5 miles away from the adult business, but also not closer than 1000 feet from any
adult business or control. Id. at 3.

11

(1) "Person Crimes" includes murders, assaults, and similar crimes; (2) "Property Crimes" includes burglaries, criminal
mischief, shoplifting, auto thefts , and other property crimes; and (3) "Societal Crimes" includes alcohol or drug
intoxication, possession of narcotics, prostitution, etc. Id.

12

For example, a robbery that occurred 100 feet away from an adult cabaret would have been given more weight than a
robbery that occurred 300 feet away.

13

In his report, Dr. Linz included the below table for Person Crimes in Toledo, which is referred to as "Table 1":
Point Source
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Weighted Average

Unweighted Average

© 2017 Thomson Reuters. No claim to original U.S. Government Works

14

J.L. Spoons, Inc. v. Ohio Dept. of Public Safety, 31 F.Supp.3d 933 (2014)

Adult Businesses (01/15/06-09/07/10)

3.65

12

Adult Businesses (09/06/10-05/01/13)

14.62

37.5

4.42

10.5

12.69

30.25

Non-Adult Bars and
Nightclubs (01/15/06-09/07/10)
Non-Adult Bars and
Nightclubs (09/06/10--05/01/13)

2013 Linz Report at 4.
14

As noted above, Dr. Linz admitted during his testimony that the data for Dayton and the Person Crimes data for Toledo
is inconclusive.

15

The decrease in crime incidents around adult cabarets in these categories was based on either the unweighted
average or weighted average, and in many instances on both.

16

In his report, Dr. Linz included the below table for Societal Crimes in Cleveland :
Point Source

Weighted Average

Unweighted Average

Adult Businesses (01/26/06-09/07/10)

5.15

17.13

Adult Businesses (09/06/10-04/16/13)

5.03

14.25

10.04

28 25

12.02

30.12

Non-Adult Bars and
Nightclubs (01/26/06-09/07/10)
Non-Adult Bars and
Nightclubs (09/06/10--04/16/13)

2013 Linz Report at 6.
17

Similarly, when the Court asked Dr. McCleary whether Dr. Linz's data supports his overall conclusion that Rule 52 has
had no impact on secondary effects crime, Dr. McCleary responded that it did not. Dr. McCleary went on to explain that
"[the data] is very strained. [Dr. Linz] was able to arrive at that conclusion because he sliced and diced everything up.
You can take any large sample or before-after sample and cut it up into small enough segments so that you basically
have a hodge podge of results. His findings are very, very confusing." Dec. Hrg. Tr. at 202.

18

Four of the adult cabarets are located in Toledo, and one is located in Bucyrus. At the time of Mr. Bouza's
investigation, the four cabarets located in Toledo had a liquor permit and the cabaret located in Bucyrus served
alcohol, even though it did not have a liquor permit. Four of the investigations that Mr. Bouza conducted are closed
cases; the Commission imposed significant fines on three of the cabarets, and it revoked the liquor permit of the fourth
cabaret. At the time of his testimony, the fifth investigation that Mr. Bouza was involved with was an open case, and
Mr. Bouza did not provide the name of the adult cabaret. Id. at 182-86.

End of Document
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(lJ

Court of Appeals of Texas,
El Paso.
Bryan S. FOSTER d/b/a Jaguar's Gold Club,
Appellant,

Even speech that is protected under the First
Amendment is not equally permissible in all
places and at all times, and it may be subject to
reasonable time, place, or manner restrictions.
U.S.C.A. Const.Amend. 1.

v.
CI1Y OF EL PASO, Appellee.
No. 08-10-00157-CV.

I
Feb.

Constitutional Law
<ii=Absolute nature ofright
Constitutional Law
..PReasonableness

20, 2013.

1 Cases that cite this headnote
Synopsis
Background: Owner of strip club brought action against
city challenging constitutionali~y of sexually-oriented
business ordinance. The 34th District Court of El Paso
County, William E. Moody, J., granted city summary
judgment, and club owner appealed.

J2J

When reviewing the validity of a city ordinance,
courts presume the ordinance is valid.

Holdings: The Court of Appeals, Guadalupe Rivera, J.,
held that:
evidence that city relied upon when it adopted
ordinance supported the rationale that the ordinance
combated the negative secondary affects of adult
businesses;

Municipal Corporations
<ii=Presumptions and burden of proof

Cases that cite this headnote

[JJ

[3J

[lJ incidental restriction of the ordinance on freedom of
expression rights was no greater than essential to further
the interest in protecting the public from harmful
secondary effects;
3
[ 1 owner

A party attacking an ordinance bears an
extraordinary burden to show that no conclusive
or even controversial or issuable fact or
condition existed which would authorize the
municipality's passage of the ordinance.

was not entitled to a full evidentiary hearing;

4

Cases that cite this headnote

1 city was not required to conduct new studies on
harmful secondary effects before adopting ordinance; and
[

Municipal Corporations
..... Presumptions and burden of proof

5
[ 1 city

reasonably relied on relevant studies, its on-going
experience and public comment when it adopted
ordinance.

Affirmed.

West Headnotes (32)
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141

Municipal Corporations
<ii=Public safety and welfare
Municipal Corporations
<ii=Public health
Municipal Corporations
~Public morals
If reasonable minds may differ regarding
whether a particular ordinance has a substantial
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~Narrow

relationship to the public health, safety, morals,
or general welfare, no clear abuse of discretion
is shown and the ordinance must stand as a valid
exercise of the city's police power; if the
evidence reveals an issuable fact in this respect,
the ordinance must stand.

tailoring requirement; relationship to
governmental interest
Constitutional Law
~Symbolic speech

If the government's predominant purpose in
enacting a regulation is related to the
suppression of symbolic speech, courts apply a
strict level of scrutiny; however, courts apply an
intermediate level of scrutiny where the
government's predominate purpose is unrelated
to the suppression of expression, that is, where
the regulation is justified without reference to
the content of the regulated speech. U.S.C.A.
Const.Amend. l; Vernon's Ann.Texas Const.
Art. I,§ 8.

Cases that cite this headnote

(SJ

Constitutional Law
Sexually Oriented Businesses; Adult
Businesses or Entertainment
Claims by adult businesses that the ordinance
regulating the time, place and manner of
conduct of business violated their freedom of
speech rights are determined under the same
standard for both the United States and Texas
I;
Constitutions. U.S.C.A. Const.Amend.
Vernon's Ann.Texas Const. Art. I,§ 8.

Cases that cite this headnote

(81

Constitutional Law
Oriented Businesses; Adult
Businesses or Enterlainmenl
Constitutional Law
'FSecondary effects
~Sexually

Cases that cite this headnote

(6]

Constitutional Law
Exercise of police power; relationship to
governmental interest or public welfare
Constitutional Law
~Narrow tailoring
A regulation does not impinge on First
Amendment freedom of expression if: (1) the
regulation is within the constitutional power of
the government; (2) the regulation furthers an
important or substantial governmental interest;
(3) if the governmental interest is unrelated to
the suppression of free expression; and (4) if the
incidental
restr1ct1on
on
alleged
First
Amendment freedoms is no greater than is
essential to the furtherance of that interest.
U.S.C.A. Const.Amend. 1.

1 Cases that cite this headnote

171

Included among the sufficient governmental
interests that justify content-neutral regulations
of sexually-oriented businesses are the
prevention of harmful secondary effects and the
protection of morals and public order. U.S.C.A.
Const.Amend. I; Vernon's Ann.Texas Const.
Art. 1, § 8.

Constitutional Law
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Cases that cite this headnote

191

Constitutional Law
neutrality
Constitutional Law
~Secondary effects
~Content

City's sexually-oriented business ordinance was
subject to an intermediate degree of scrutiny,
when owner of strip club brought action
asserting the ordinance violated freedom of
expression rights in the United States and Texas
Constitutions, as the city's predominant purpose
in enacting the ordinance was combatting the
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negative secondary effects of sexually-oriented
businesses, the purpose was unrelated to the
suppression of First Amendment expression, and
the ordinance was content-neutral. U.S.C.A.
Const.Amend. l; Vernon's Ann.Texas Const.
Art. 1, § 8.

[121

When determining whether a regulation
challenged on freedom of speech grounds
furthers an important or substantial government
interest, a city may rely on any evidence that is
reasonably believed to be relevant for
demonstrating a connection between speech and
a substantial, independent government interest;
such evidence may include the experiences of
other cities and detailed findings summarized in
judicial opinions, but a city is not required, prior
to enacting its ordinance, to conduct new studies
or produce evidence independent of that already
generated
by
other
c1t1es.
U.S.C.A.
Const.Amend. l; Vernon's Ann.Texas Const.
Art. 1, § 8.

Cases that cite this headnote

JlOI

Constitutional Law
Oriented Businesses; Adult
Businesses or Entertainment
Public Amusement and Entertainment
~Sexually Oriented Entertainment
~Sexually

City's sexually-oriented business ordinance was
within the constitutional power of the city
council because the ordinance was directed at
protecting the health and safety of its citizens, as
required in order for the ordinance to not
impinge on freedom of speech rights under the
United States and Texas Constitutions. U.S.C.A.
Const.Amend. l; Vernon's Ann.Texas Const.
Art. 1, § 8.

Cases that cite this headnote

[131

Constitutional Law
of police power; relationship to
governmental interest or public welfare
1 ~Exercise

Cases that cite this headnote

Ill I

Constitutional Law
of police power; relationship to
governmental interest or public welfare

~Exercise

When determining whether a regulation
challenged on freedom of speech grounds
furthers an important or substantial government
interest, a city's own findings and its reasonable
belief that the experience of other jurisdictions is
relevant to addressing the problem may provide
a sufficient evidentiary basis to meet this
standard; however, the character of the evidence
need not be local, nor must secondary-effects
evidence consist of empirical data or scientific
studies. U.S.C.A. Const.Amend. l; Vernon's
Ann.Texas Const. Art. 1, § 8.

Constitutional Law
Exercise of police power; relationship to
governmental interest or public welfare
The "furthering an important or substantial
governmental interest" prong of the test to
determine whether a regulation impinges on
freedom of expression rights encompasses two
distinct questions, both of which raise a question
of evidence: (1) whether there is a substantial
government interest, and (2) whether the
regulation furthers that interest. U.S.C.A.
Const.Amend. l; Vernon's Ann.Texas Const.
Art. 1, § 8.

Cases that cite this headnote

[141

Constitutional Law
of police power; relationship to
governmental interest or public welfare

~Exercise

Cases that cite this headnote

When determining whether a regulation
challenged on freedom of speech grounds
WESTLAW
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Evidence that city relied upon when it adopted
sexually-oriented business ordinance supported
its rationale that the ordinance furthered the
important or substantial governmental interest of
combating the negative secondary effects of
adult businesses, as required in order to establish
that ordinance did not impinge on freedom of
expression rights in action brought by owner of
strip club challenging the ordinance; city's
criminology
experts
explained
that
sexually-oriented businesses had a statistically
significant negative impact on the surrounding
communities, in part because an abundance of
people solicited prostitution and drugs, city
received reports that unsanitary conditions were
found at more than 18 sexually-oriented
businesses in the city, and 21 studies were
submitted
regarding
sexually-oriented
businesses and their secondary effects. U.S.C.A.
Const.Amend. l; Vernon's Ann.Texas Const.
Art. I,§ 8.

furthers an important or substantial government
interest, a city's evidence must fairly support its
rationale. U.S.C.A. Const.Amend. l; Vernon's
Ann.Texas Const. Art. 1, § 8.
Cases that cite this headnote

\IS\

Constitutional Law
of police power; relationship to
governmental interest or public welfare

~Exercise

A city's rationale for establishing that an
ordinance challenged on freedom of speech
grounds furthers an important or substantial
governmental
interest
meets
the
Renton-Alameda standard if plaintiffs fail to
cast direct doubt on the city's rationale, either by
demonstrating that the city's evidence does not
support its rationale or by furnishing evidence
that disputes the city's factual findings.
U.S.C.A. Const.Amend. I; Vernon's Ann.Texas
Const. Art. I,§ 8.
Cases that cite this headnote

Cases that cite this headnote

\181

Constitutional Law
effects
Public Amusement and Entertainment
~Sexually Oriented Entertainment
~Secondary

1161

Constitutional Law
of speech, expression, and press

City's sexually-oriented business ordinance was
unrelated to the suppression of free expression,
as required in order for the ordinance to not
impinge on freedom of speech rights under the
United States and Texas Constitutions, as the
ordinance was directed at the harmful secondary
effects of sexually oriented businesses. U .S.C.A.
Const.Amend. 1; Vernon's Ann.Texas Const.
Art. 1, § 8.

~Freedom

When a plaintiff successfully casts doubt on a
city's rationale for asserting that an ordinance
challenged on freedom of speech grounds
furthers
an
important
or
substantial
governmental interest, the municipality bears the
burden of supplementing the record with
evidence that will renew support for a theory
that justifies the municipality's ordinance.
U.S.C.A. Const.Amend. l; Vernon's Ann.Texas
Const. Art. 1, § 8.

Cases that cite this headnote

Cases that cite this headnote
19

1 1

Constitutional Law
tailoring

~Narrow

[171

Civil Rights
Evidence

WESTLAW

To be well-tailored, an ordinance challenged on
freedom of expression grounds must effectively
promote the government's stated interest while
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not infringing significantly upon the protected
conduct. U.S.C.A. Const.Amend. I; Vernon's
Ann.Texas Const. Art. 1, § 8.

[22]

A full evidentiary hearing in a trial setting was
not required, and summary judgment could be
granted, on claims asserted by owner of strip
club who challenged city's sexually-oriented
business ordinance on the ground that the
ordinance impinged on freedom of expression
rights under the United States and Texas
Constitutions, though owner asserted city
mimicked other sexually-oriented business
ordinances that were upheld as constitutional, as
the city was entitled to rely on the experiences
of other cities when it adopted its ordinance, and
summary judgment on the validity of an
ordinance was appropriate when its justification
U.S.C.A.
was
even
fairly
debatable.
Const.Amend. l; Vernon's Ann.Texas Const.
Art. 1, § 8; Vernon's Ann.Texas Rules
Civ.Proc., Rule l 66a.

Cases that cite this headnote

[201

Constitutional Law
'""Secondary effects
Public Amusement and Entertainment
'""Sexually Oriented Entertainment

of
city's
The
incidental
restriction
sexually-oriented business
ordinance
on
freedom of expression rights was no greater than
essential to further the city's interest in
protecting the public from the harmful
secondary effects of sexually oriented
businesses, as required in order for the
ordinance to not impinge on freedom of
expression rights under the United States and
Texas Constitutions; ordinance did not prohibit
expressive conduct, but instead required
licensing, restricted hours of operation, required
illumination of internal and external premises,
contained line-of-site requirements between
employees and patrons, prohibited nudity, and
required employees appearing semi-nude to
maintain a distance of six feet from patrons.
U.S.C.A. Const.Amend. l; Vernon's Ann.Texas
Const. Art. 1, § 8.

Cases that cite this headnote

1231

Owner of strip club inadequately briefed his
hearsay, conclusory-statement, and inadmissible
evidence complaints regarding city's evidence,
when he appealed summary judgment for city in
action challenging the constitutionality of city's
sexually-oriented business ordinance, where
owner failed to identify any statement within the
city's summary-judgment motion or supporting
evidence which was conclusory, hearsay, or
inadmissible, and failed to provide citation to
any portion of the appellate record where such
statements existed. Rules App.Proc., Rule
38. l(i).

Municipal Corporations
and burden of proof

~Presumptions

When the validity of an ordinance is challenged,
summary judgment is appropriate where the
justification for the ordinance is even fairly
debatable. Vernon's Ann.Texas Rules Civ.Proc.,
Rule 166a.
Cases that cite this headnote

Appeal and Error
objections, and amendments

~Defects,

Cases that cite this headnote

[211

Public Amusement and Entertainment
'""Sexually Oriented Entertainment

Cases that cite this headnote

[24]

Appeal and Error
discussion of objections

~Insufficient

Owner of strip club waived for appeal assertion
WESTLAW
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that trial court improperly placed significance on
its previous denial of his request for a temporary
injunction when it granted city summary
judgment, in owner's action challenging the
constitutionality of city's sexually-oriented
business ordinance, where owner failed to set
forth a cogent argument with proper citation to
the record and an analysis identifying how the
trial court placed significance on its denial of the
request for a temporary injunction. Rules
App.Proc., Rule 38. l(i).

1211

Oriented Entertainment

When adopting sexually-oriented business
ordinance subsequently challenged on freedom
of expression grounds, city was not required to
conduct new studies or produce evidence that
was independent of other cities' evidence and
studies as long as the evidence upon which the
city relied was reasonably believed to be
relevant to the problems that the city was
attempting to address. U.S.C.A. Const.Amend.
l; Vernon's Ann.Texas Const. Art. I,§ 8.

Cases that cite this headnote

1251

Public Amusement and Entertainment
~Sexually

Appeal and Error

rO=Form and requisites in general

Cases that cite this headnote

Appeal and Error
~Insufficient

discussion of objections

An issue presented in an appellant's brief is
sufficient if it directs the reviewing court's
attention to the complained-of error but when a
party fails to cite legal authority or provide a
substantive analysis of the legal issue presented,
the complaint is waived. Rules App.Proc., Rule
38.l(i).

1281

Public Amusement and Entertainment
~Sexually

Oriented Entertainment

City reasonably relied on relevant studies, its
on-going experience and public comment when
it adopted sexually-oriented business ordinance,
to combat negative secondary effects of those
businesses, as required for ordinance to pass
intermediate degree of scrutiny under First
Amendment.
U.S.C.A. Const.Amend.
l;
Vernon's Ann.Texas Const. Art. 1, § 8.

2 Cases that cite this headnote

1261

Constitutional Law

¥nSecondary effects

Appeal and Error
~Insufficient

discussion of objections
Cases that cite this headnote

Owner of strip club waived for appeal assertions
that city failed to conclusively prove all
elements of its defenses to owner's
constitutional challenges and that genuine issues
of material fact existed regarding the city's
arguments, in owner's appeal of summary
judgment for city in owner's action challenging
the constitutionality of city's sexually-oriented
business ordinance, where owner failed to cite
authorities in support of his assertions, or
provide any supportive analysis. Rules
App.Proc., Rule 38.
Cases that cite this headnote
WESH.AW

129]

Public Amusement and Entertainment
~Sexually

Oriented Entertainment

When adopting sexually-oriented business
ordinance subsequently challenged on freedom
of expression grounds, city was permitted to rely
upon any evidence that was reasonably believed
to be relevant to its goal of preventing the
negative secondary effects of sexually-oriented
businesses, and was not required to pre-prove
the efficacy of legislation designed to fulfill that
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purpose. U.S.C.A. Const.Amend. l; Vernon's
Ann.Texas Const. Art. 1, § 8.
Cases that cite this headnote

[301

Public Amusement and Entertainment
Oriented Entertainment

~Sexually

When adopting sexually-oriented business
ordinance subsequently challenged on freedom
of expression grounds, city was permitted to rely
on evidence reasonably believed to be relevant
to the goal of preventing the negative secondary
effects of sexually-oriented businesses, but was
not required to specifically produce or rely upon
U.S.C.A.
expert-witness
. testimony.
Const.Amend. l; Vernon's Ann.Texas Const.
Art. 1, § 8.
Cases that cite this headnote

[311

Declaratory Judgment
in general
Judgment
~Construction and operation

Owner of strip club waived for appeal complaint
that city's sexually-oriented business ordinance
was an unconstitutional prior restraint, in
owner's appeal of summary judgment for city in
action challenging the ordinance on freedom of
expression grounds, where owner did not file his
own summary judgment motion, and in his
response to city's motion for summary judgment
he argued that it was premature to address prior
restraint until an evidentiary hearing was held.
U.S.C.A. Const.Amend. l; Vernon's Ann.Texas
Const. Art. 1, § 8; Vernon's Ann.Texas Rules
Civ.Proc., Rule 166a(c).
Cases that cite this headnote

Attorneys and Law Firms
*249 Luke Lirot, Law Office of Luke Lirot, Clearwater,
FL, Paul F. Grajeda, Attorney at Law, El Paso, TX, for
Appellant.

Kenneth A. Krohn, Assistant City Attorney, El Paso, TX,
Scott D. Bergthold, Law Office of Scott D. Bergthold,
P.L.L.C., Chattanooga, TN, for Appellee.

~Ordinances

Once summary judgment was granted finding
that city's sexually-oriented business ordinance
survived constitutional scrutiny, in action
brought by owner of strip club challenging the
ordinance on freedom of expressions grounds,
no justiciable controversy existed, as required in
order for owner to obtain a declaratory judgment
regarding the rights and obligations of the
parties. U.S.C.A. Const.Amend. l; Vernon's
Ann.Texas Const. Art. 1, § 8.
Cases that cite this headnote

[32[

Before McCLURE, C.J., RIVERA, and ANTCLIFF, JJ.

OPINION

GUADALUPE RIVERA, Justice.
Appellant, Bryan S. Foster doing business as Jaguar's
Gold Club (Foster),' appeals the trial court's summary
judgment in favor of the City of El Paso, Appellee,
stemming from Foster's challenge to the constitutionality
of the City's sexually-oriented business ordinance. Foster
also appeals *250 the trial court's denial of his motion to
strike the City's expert testimony.

Appeal and Error
~Judgment

Appeal and Error
<~Scope and Effect of Objection
WEST LAW

BACKGROUND

In November 2006, an adult cabaret owner was convicted
of engaging in organized criminal activity, which
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involved a prostitution ring operated out of her adult
cabaret. 2 Thereafter, in the early part of 2007, the City
began investigating the conduct, licensing standards, and
the negative secondary effects of adult establishments in
an effort to update its sexually-oriented business
ordinance. The City looked at 25 federal judicial opinions
issued by various courts, including the United States
Supreme Court and the Fifth Circuit Court of Appeals,
that discussed the negative secondary effects associated
with sexually-oriented businesses. The City also
considered 21 municipal land-use studies, crime reports,
and affidavits that described the secondary effects
occurring in and around such establishments. At a public
meeting on April 23, 2007, the City considered a
presentation detailing the negative secondary effects
associated with sexually-oriented businesses, and heard
numerous public comments regarding the negative
impacts of those establishments.
On May 8, 2007, the City adopted a new
sexually-oriented business ordinance ("the ordinance").3
The ordinance identified judicial opinions and municipal
studies upon which the City relied in adopting the
ordinance, and included a statement that the City found
that sexually-oriented businesses are associated with "a
wide variety of adverse secondary effects," which include
"personal and property crimes, prostitution, potential
spread of disease, lewdness, public indecency, obscenity,
illicit drug use and drug trafficking, negative impacts on
surrounding properties, urban blight, litter, and sexual
assault and exploitation." The ordinance declared that
each of the foregoing negative secondary effects
constitutes a harm against which the City has a substantial
government interest in preventing or abating. To address
these concerns, the new ordinance requires, in part, that
sexually-oriented businesses have open, instead of closed,
booths for customers viewing sexually-oriented videos,
unobstructed employee views of the entire premises to
which a patron is provided access for any purpose,
overhead lighting fixtures sufficient to illuminate every
place to which patrons are permitted, and employee
licensing for those working in such establishments.
On June 20, 2007, Foster filed original and supplemental
petitions seeking declaratory and injunctive relief,
attorney's fees, and a jury trial of his claims that the
ordinance violates numerous constitutional provisions and
state law. In twelve "counts," Foster asserts that the City's
sexually-oriented business ordinance violates the Texas
Constitution' and is unconstitutional, *251 both facially
and as applied, because it allegedly: (1) abridges and
restrains his rights to free expression; (2) constitutes a
prior restraint on such expression; (3) has an
impermissible
chilling
effect
upon
WESTLAW

constitutionally-protected speech and expression; (4)
denies equal protection of the law; (5) is "arbitrary and
capricious as applied to [Foster's] businesses;" (6) is an
unlawful exercise of the state's police power because
"there is no substantial relationship to the protection of
the public health and welfare or any legitimate
governmental objective, resulting in the fact that there has
been no proper predicate for the basis of the challenged
legislation;" (7) is vague and indefinite and fails to set out
uislincl criteria; (8) lacks adequate procedural safeguards;
(9) manifests an improper purpose in that the ordinance is
not content-neutral and not unrelated to the suppression of
free speech; (10) contains restrictions that are overbroad
and far greater than are essential to the furtherance of the
alleged government interest; ( 11) grants unbridled
discretion to administrative officials in the enforcement of
its provisions; and (12) was adopted without competent,
substantial evidence and the evidence upon which the
City relied in adopting the ordinance was not reasonably
related to the perceived ills which the City purported to
address nor to any legitimate government objective.
Foster further complained that the ordinance lacks "any
methodologically sound or proper legislative basis or
predicate, imposes an unreasonable and unnecessary
limitation on expression and constitutionally protected
activities," fails to provide adequate alternative avenues
of communication or to advance any legitimate
governmental interest, and is "unconstitutionally vague
and overbroad" in violation of the Texas Constitution.
Foster brought the action to address the constitutional
validity of the ordinance's provisions, asserted that the
ordinance violates Sections 8, 19, and 29 of Article 1 of
the Texas Constitution and his rights thereunder, sought
injunctive relief from the enforcement of the ordinance's
provisions, and sought a declaratory judgment finding the
ordinance to be unconstitutional because its provisions
denies Foster's rights to free speech and expression, due
process, equal protection, and adequate procedural
safeguards as guaranteed by the Texas Constitution.
In August 2007, the trial court held an extensive hearing
on Foster's motion for a temporary restraining order.
With one narrow exception that we need not address in
resolving the matters before us, the trial court denied the
temporary restraining order based on "decisions by Texas
courts, the United States Supreme Court, and the United
States Court of Appeals for the Fifth Circuit [that] have
repeatedly rejected constitutional challenges to ordinances
like the one at issue here .... "
Pl Following discovery, the City moved for summary
judgment on grounds that the ordinance was a
constitutional regulation of the time, place, and manner in
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which sexually-oriented businesses must operate in the
city.' In support of its motion, the City explained that the
United States Supreme Court, the United States *252
Court of Appeals for the Fifth Circuit, and Texas
appellate courts have rejected constitutional challenges
like those in Foster's petition.
Foster filed a lengthy response to the City's motion for
summary judgment, objected to the City's evidence, and
attached expert evidence in support thereof. 6 On March
10, 2010, the trial court granted summary judgment in
favor of the City.

DISCUSSION

In Issues One, Two, Three, Four, Six, and Seven, Foster
contends that the trial court erred in granting the City's
motion for summary judgment. In Issue Five, Foster
asserts that the trial court erred in denying his motion to
strike the City's expert witness.

Standard of Review

We review a trial court's decision to grant a motion for
summary judgment de nova. Valence Operating Co. v.
Dorsett, 164 S.W.3d 656, 661 (Tex.2005); E.B.S.
Enterprises, Inc. v. City of El Paso, 347 S.W.3d 404, 407
(Tex.App.-El Paso 2011, pet. denied). Summary judgment
is appropriate when there is no genuine issue as to any
material fact and judgment should be granted in favor of
the movant as a matter of law. TEX. R. CIV. P. 166a(c);
E.B.S. Enterprises, Inc., 347 S.W.3d at 407; Melendez v.
Padilla, 304 S.W.3d 850, 852 (Tex.App.-El Paso 2010,
no pet.). In determining whether there are disputed issues
of material fact, we take as true all evidence favorable to
the nonmovant and indulge every reasonable inference in
the nonmovant's favor. Nixon v. Mr. Prop. Mgmt. Co.,
690 S. W.2d 546, 548-49 (Tex.1985); E.B.S. Enterprises,
Inc., 347 S.W.3d at 407. "A defendant who conclusively
negates at least one of the essential elements of a cause of
action or conclusively establishes an affirmative defense
is entitled to summary judgment." Frost Nat. Bank. v.
Fernandez, 315 S.W.3d 494, 508 (Tex.2010).
On appeal, we determine whether the defendant, in
seeking summary judgment, fulfilled his initial burden (1)
to establish as a matter of law that there remained no
genuine issue of material fact as to one or more essential
elements of the plaintiff's cause of action or (2) to
WES TLAW

establish his affirmative defense to the plaintiff's cause of
action as a matter of law. Cathey v. Booth, 900 S. W.2d
339, 341 (Tex.1995); Casso v. Brand, 776 S.W.2d 551,
556 (Tex.1989); Nixon, 690 S. W.2d at 548-49; Miller v.
LandAmerica Lawyers Title of El Paso, 362 S. W.3d 842,
845 (Tex.App.-EI Paso 2012, no pet.).

Constitutionality of the Ordinance
121 131 14 1 When

reviewing the validity of a city ordinance,
we presume the ordinance is valid. City of Brookside
Village v. Comeau, 633 S.W.2d 790, 792 (Tex.1982); Ex
parte Woodall, 154 S.W.3d 698, 701 (Tex.App.-El Paso
2004, pet. refd). A party attacking an ordinance bears an
extraordinary burden to show "that no conclusive or even
controversial or issuable fact or condition existed" which
would authorize the municipality's passage of the
ordinance. Comeau, 633 S.W.2d at 792-93. If reasonable
minds may differ regarding whether a particular
ordinance has a substantial relationship to the public
health, safety, morals, or general welfare, no clear abuse
of *253 discretion is shown and the ordinance must stand
as a valid exercise of the City's police power. See Quick
v. City of Austin, 7 S. W.3d 109, 117 (Tex.1998). If the
evidence reveals an issuable fact in this respect, the
ordinance must stand. Id.
5

In its summary-judgment motion, the City countered
Foster's claims that the ordinance is unconstitutional by
presenting a defensive claim that the ordinance is
constitutional in its entirety when scrutinized under the
United States Supreme Court's analysis in United States
v. O'Brien, 391 U.S. 367, 377, 88 S.Ct. 1673, 1679, 20
L.Ed.2d 672 ( 1968).' The City renews its contentions in
this appeal.
l l

161

In United States v. 0 'Brien, the United States Supreme
Court established a four-pronged test for the purpose of
determining whether a government regulation is justified
and determined that a regulation does not impinge on
First Amendment freedom of expression if: (1) the
regulation is within the constitutional power of the
government; (2) the regulation furthers an important or
substantial governmental interest; (3) if the governmental
interest is unrelated to the suppression of free expression;
and (4) if the incidental restriction on alleged First
Amendment freedoms is no greater than is essential to the
furtherance of that interest. Id.; Fantasy Ranch Inc. v.
City of Arlington, Texas, 459 F.3d 546, 554 (5th
Cir.2006).
171 1s1

If the government's predominant purpose in enacting
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the regulation is related to the suppression of symbolic
speech, we apply a strict level of scrutiny. Fantasy Ranch,
459 F.3d at 554. However, we apply an intermediate level
of scrutiny where the government's predominate purpose
is unrelated to the suppression of expression, that is,
where the regulation is " 'justified without reference to
the content of the regulated speech' .... " Fantasy Ranch,
459 F.3d at 554 (citations omitted). When reviewing
government regulation of sexually-oriented businesses,
courts routinely employ intermediate scrutiny. Fantasy
Ranch, 459 F.3d at 555 (citations omitted). Included
among the sufficient governmental interests that justify
content-neutral regulations are the prevention of harmful
secondary effects and the protection of morals and public
order. See City of Erie v. Pap's A.M, 529 U.S. 277, 120
S.Ct. 1382, 1391-92, 1395- 96, 146 L.Ed.2d 265 (2000);
Barnes v. Glen Theatre, Inc., 501 U.S. 560, 566-69, 111
S.Ct. 2456, 115 L.Ed.2d 504 ( 1991) (plurality).
191 The City's ordinance asserts an interest in and is

targeted to combatting the negative secondary effects of
sexually-oriented businesses. Because the City's
predominant purpose in enacting the ordinance is
unrelated to the suppression of First Amendment
expression, we find the ordinance to be content-neutral
and subject to an intermediate degree of scrutiny. Fantasy
Ranch, 459 F.3d at 554-58.

Application of the 0 'Brien Test

Because the City's ordinance is content-neutral, we must
apply the four-prong 0 'Brien test to determine whether it
is a constitutional restriction on symbolic speech under
the First Amendment. Fantasy Ranch, 459 F.3d at 558.
We find that it is.

*254 Prong One
JIOJ The enactment of the ordinance is clearly within the
constitutional power of the City Council because the
ordinance is directed at protecting the health and safety of
its citizens, and the Supreme Court has recognized such
effort as being squarely within a City's police powers.
City of Erie, 529 U.S. 277, 120 S.Ct. at 1395; Fantasy
Ranch, 459 F.3d at 558. Thus, the City's ordinance
satisfies the first prong of the 0 'Brien test. 0 'Brien, 391
U.S. at 377, 88 S.Ct. at 1679.

WES'TLAW

Prong Two
1111 The second prong of 0 'Brien encompasses two

distinct questions: (1) whether there is a substantial
government interest; and (2) whether the regulation
furthers that interest. City of Erie, 529 U.S. at 300, 120
S.Ct. at 1396- 97; Fantasy Ranch, 459 F.3d at 558. A
challenge to either of these questions raises a question of
evidence. Fantasy Ranch, 459 F.3d at 559. In making
such evidentiary determinations, we apply the standard set
forth by the Supreme Court in City of Renton v. Playtime
Theatres, Inc., 475 U.S. 41, 106 S.Ct. 925, 89 L.Ed.2d 29
(1986), as later modified by City of Los Angeles v.
Alameda Books, Inc., 535 U.S. 425, 451, 122 S.Ct. 1728,
1743, 152 L.Ed.2d 670 (2002); Fantasy Ranch, 459 F.3d
at 559.
3
ll2J Jt l

Under the Renton-Alameda standard, "a [city] may
rely on any evidence that is 'reasonably believed to be
relevant' for demonstniting a connection between speech
and a substantial, independent government interest."
Alameda Books, 535 U.S. at 438, 122 S.Ct. at 1736
(plurality opinion); Renton, 475 U.S. at 51-52, 106 S.Ct.
at 931 (emphasis added). Such evidence may include the
experiences of other cities and detailed findings
summarized in judicictl opinions, but a city is not required
under the First Amendment, prior to enacting its
ordinance, "to conduct new studies or produce evidence
independent of that already generated by other cities .... "
Renton, 475 U.S. at 50-52, 106 S.Ct. at 930- 31. A city's
own findings and its reasonable belief that the experience
of other jurisdictions is relevant to addressing the problem
may provide a sufficient evidentiary basis to meet this
standard. City of Erie, 529 U.S. at 297, 120 S.Ct at 1395.
However, the Supreme Court has recognized that the
character of this evidence need not be local. Renton, 475
U.S. at 50-52, 106 S.Ct. at 930-31; Schleuter v. Fort
Worth, 947 S.W.2d 920, 926-27 (Tex.App.-Fort Worth
1997, pet. denied). Nor must secondary-effects evidence
consist of empirical data or scientific studies. City of Erie,
529 U.S. at 300, 120 S.Ct. at 1397.
114 1 1is1

6

1 A city's evidence must fairly support its
rationale. Alameda Books, 535 U.S. at 438, 122 S.Ct. at
1736. A city's rationale meets the Renton-Alameda
standard "[i]f plaintiffs fail to cast direct doubt on this
[city's] rationale, either by demonstrating that the [city's]
evidence does not support its rationale or by furnishing
evidence that disputes the [city's) factual findings .... "
Alameda Books, 535 U.S. at 438- 39, 122 S.ct. at 1736,
citing City of Erie, 529 U.S. at 298, 120 S.Ct. at 1395-96.
When a plaintiff successfully casts doubt on a city's
rationale, the municipality bears the burden of
supplementing the record with evidence that will renew
support for a theory that justifies the municipality's
[1
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ordinance. Alameda Books, 535 U.S. at 439, 122 S.Ct. at
1736, citing City of Erie, 529 U.S. at 298-99, 120 S.Ct. at
1395-96.
r17J The record on appeal contains evidence from the
City's experts, Professors George Tita, Ph.D., and
Richard McCleary, Ph.D, professors of criminology, who
discuss and explain that the negative secondary effects of
sexually-oriented businesses *255 are well-established,
such that there is a "statistically significant negative
impact with respect to the location of a sexually oriented
business and the surrounding community," in part,
because an abundance of people solicit prostitution and
drugs in relation to adult businesses. Foster countered this
evidence with reports from Dr. Judith Lynne Hanna,
whose expertise is in the field of dance, and Dr. Randy
Fisher, who is a social psychologist, each of whom
presented opinions critical of the analysis provided by the
City's experts. In a jointly prepared report, the City's
experts, Drs. Tita and McCleary, criticize the analyses in
and methodology of Dr. Hanna's and Dr. Fisher's reports.

In addition to investigator affidavits reporting unsanitary
conditions at more than eighteen sexually-oriented
businesses in El Paso, Texas, in 2007, the legislative
record presented to the El Paso City Counsel includes: (1)
judicial cases identifying the negative secondary effects
of sexually-oriented businesses and determining the
constitutional status of regulations enacted to address
such effects; (2) summaries of key reports concerning the
negative secondary consequences of sexually-oriented
businesses; (3) at least twenty-one studies and reports
from nineteen cities and the State of Minnesota regarding
sexually-oriented businesses and their secondary effects;
(4) the indictment, judgment, and verdict in an El Paso
County case where an adult cabaret owner was convicted
of operating a prostitution ring from her cabaret; (5) a
1986 El Paso, Texas report regarding the effects of adult
entertainment businesses on neighborhoods; and (6) a
print out of the April 23, 2007, presentation made to the
El Paso City Council regarding the secondary effects of
sexually-oriented businesses. Although not required to do
so, the City took into consideration expert and local
evidence in addition to all of the previously noted
evidence. Alameda, 535 U.S. at 439, 122 S.Ct. at 1736.
With this sufficient evidentiary basis, the El Paso City
Council clearly identified within its ordinance the targeted
negative secondary effects of sexually-oriented
businesses. See Fantasy Ranch, 459 F.3d at 559.
Joining in the United States Supreme Court's recognition
that the "City Council is in a better position than the
Judiciary to gather and evaluate data on local problems,"
we find the City relied on legislative evidence reasonably
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believed to be relevant for demonstrating a connection
between speech and a substantial, independent
government interest upon which Foster has failed to cast
direct doubt, and that the City's evidence fairly supports
its rationale. Alameda Books, 535 U.S. at 438, 122 S.Ct.
at 1736, citing City of Erie, 529 U.S. at 297-98, 120 S.Ct.
at 1395-96; Renton, 475 U.S. at 51-52, 106 S.Ct. at 931.
Prong Two of 0 'Brien is satisfied.

Prong Three
3

P l Under the third prong of 0 'Brien, the City's interest

must be unrelated to the suppression of free expression.
O'Brien, 391 U.S. at 377, 88 S.Ct. at 1679; Fantasy
Ranch Inc., 459 F.3d at 554. Because we have already
determined that the City's interest is not related to the
suppression of free expression, Prong Three of 0 'Brien is
satisfied. O'Brien, 391 U.S. at 377, 88 S.Ct. at 1679;
Fantasy Ranch Inc., 459 F.3d at 554.

Prong Four
9

The fourth prong of O'Brien requires that the
incidental restriction on alleged First Amendment
freedoms be no greater than is essential to the furtherance
of an important or substantial government interest.
O'Brien, 391 U.S. at 377, 88 S.Ct. at 1679. To be
well-tailored, *256 an ordinance must effectively promote
the government's stated interest while not infringing
significantly upon the protected conduct. 2300, Inc. v.
City of Arlington, Texas, 888 S.W.2d 123, 128
(Tex.App.-Fort Worth 1994, no writ). As the City
correctly asserted in its summary-judgment motion,
Article I, Section 8 of the Texas Constitution provides no
greater protection than the First Amendment right to
freedom of expression. Id. at 127.
P I

20

The El Paso ordinance does not prohibit expressive
conduct but includes regulations requiring the licensing of
sexually-oriented businesses, restricting operation of such
businesses between the hours of 2 a.m. and 6 a.m.,
requiring illumination of the internal and external
premises and line-of-sight requirements between
employees and patrons, signage requirements, loitering
restrictions, a provision prohibiting nudity, a requirement
that employees who appear in a semi-nude condition
maintain a distance of six feet from patrons while the
employee is on an eighteen-inch stage, and restrictions
barring persons under the age of 18 years from
r 1
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employment or patronage at such businesses.
We find the ordinance strives to target secondary effects
while leaving substantially intact the quantity and
accessibility of speech. Alameda Books, 122 S.Ct. at
1742. Moreover, the ordinance's incidental restriction on
First Amendment freedoms is no greater than is essential
to the furtherance of the important or substantial
government interest. O'Brien, 391 U.S. at 377, 88 S.Ct. at
1679. We conclude that the City's ordinance satisfies the
fourth prong of 0 'Brien. Because the ordinance satisfies
the four-prong O'Brien test, we find the City's ordinance
is not a constitutional restriction on symbolic speech
under the First Amendment. Fantasy Ranch, 459 F.3d at
558.

Issues
We now turn to Foster's summary-judgment based
complaints. In Issue One, Foster complains that the trial
court's grant of summary judgment was erroneous
because the City failed to meet its summary-judgment
burden of proof. In support of this issue, Foster first
asserts that the City failed to establish as a matter of law
that there was no genuine issue of material fact as to at
least one essential element of each of Foster's claims as a
matter of law and summary judgment was, thus,
precluded. See TEX. R. CIV. P. 166a. Without direct or
analogous citation to authority, Foster then asserts that a
full evidentiary evaluation in a trial setting is required to
determine the sufficiency and efficacy of the restrictions
imposed by the ordinance.
Relying upon the Fifth Circuit's opinion in Basiardanes v.
City of Galveston, 682 F.2d 1203, 1213-14 (5th
Cir.1982), Foster argues that mimicking other
sexually-oriented business ordinances upheld as
constitutional provides an insufficient basis for the City's
purportedly conclusory assertion that its ordinance is
valid under the rules of evidence and also contends that
the City was required to establish the efficacy of the
ordinance's restrictions.
r21 1 122 1 First, Foster misrepresents the City's
summary-judgment burden. When the validity of an
ordinance is challenged, as here, summary judgment is
appropriate where the justification for the ordinance is
even fairly debatable. Baccus v. City of Dallas, 450
S.W.2d 389, 391-92 (Tex .Civ.App.-Dallas 1970, writ
refd n.r.e.) (summary judgment of valid ordinance
proper).
WESTLAW

We also find Foster's reliance upon the Fifth Circuit's
opinion in Basiardanes v. City of Galveston, a case
abrogated four *257 years later by the Supreme Court in
City of Renton v. Playtime Theatres, Inc., to be misplaced.
City of Renton v. Playtime Theatres, Inc., 475 U.S. 41 ,
106 S.Ct. 925, 89 L.Ed.2d 29 (1986). In Renton, the
Supreme Court determined that the Washington court of
appeals erred in ruling that the City ofRenton's ordinance
addressing its zoning interests was enacted without
benefit of the city conducting its own studies relating to
Renton's particular problems and needs and that the city's
justifications for its ordinance were " 'conclusory and
speculative.' " Renton, 475 U.S. at 50, 106 S.Ct. at
930- 31 (internal citations omitted). The Supreme Court
instead held that a city is entitled to rely on the
experiences of other cities in enacting, in that case, an
adult-theater zoning ordinance, and that the First
Amendment does not require that a City conduct new
studies or produce independent evidence before enacting
content-neutral time, place, and manner regulations to
address the undesirable
secondary
effects
of
sexually-oriented businesses "so long as whatever
evidence the city relies upon is reasonably believed to be
relevant to the problem that the city addresses." Renton,
475 U.S.at5l-52, 106S.Ct.at931.
Drawing upon the Supreme Court's reasoning in Renton,
and Justice Kennedy's subsequent concurring opinion in
City of Los Angeles v. Alameda Books, Inc., 535 U.S. 425,
451, 122 S.Ct. 1728, 1743, 152 L.Ed.2d 670 (2002), the
Fifth Circuit has more recently determined that courts are
not empowered "to second-guess the empirical
assessments of a legislative body, nor ... expected to
submit such assessments to a jury for re-weighing .... "
Fantasy Ranch Inc., 459 F.3d at 561, citing Renton, 106
S.Ct. at 931 and Alameda Books, Inc. 122 S.Ct. at 1743
(Kennedy, J., concurring). Thus, Foster's argument that a
full evidentiary trial is required fails under this authority.
1231

Foster's assertion that the efficacy of the ordinance's
restrictions must be determined at trial likewise fails . As
part of its analysis in Ben 's Bar, Inc. v. Village of
Somerset, 316 F.3d 702, 721 (7th Cir.2003), the Seventh
Circuit, in addressing Justice Kennedy's concurring
opinion and the Supreme Court's plurality opinion in
Alameda, recognized that while a municipality's rationale
must be premised upon the theory that its ordinance may
reduce the costs of secondary effects, the municipality
need not prove the efficacy of its rationale prior to
implementation of the ordinance.
Foster generally asserts that the City's statements in
support of its summary-judgment motion are nothing
more than conclusory, and that the City's expert affidavits
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contain hearsay within hearsay and "are simply not
sufficient to base a summary judgment upon" because his
own experts established that "any researcher or legitimate
social scientist" would admit that the City's expert reports
are without scientific validity. Foster fails to identify any
statement within the City's summary-judgment motion or
supporting evidence which is conclusory or hearsay.
Foster also fails to provide citation to any portion of the
appellate record where such statements exist.' Thus,
Foster's hearsay and conclusory-statement complaints are
inadequately briefed. TEX. R. APP. P. 38.l(i); see
Valadez v. Avitia, 238 S.W.3d 843, 845 (Tex.App.-El
Paso 2007, no pet.) (an appellate court has no duty, or
even right, to perform an independent review of the
record and applicable law to determine ifthere was error).
Foster contends that the City circumvented the legal
requirements of proving *258 its summary-judgment
motion with admissible evidence as would be required at
trial, such as affidavits, depositions, interrogatories, and
other discovery. Again, Foster does not specify the
summary-judgment evidence about which he complains,
does not set forth the reasons why that evidence is
inadmissible under the rules of evidence, does not cite in
his argument the rules of evidence which would bar such
evidence, and does not cite or to any portion of the record
where such offensive evidence may be found. TEX. R.
APP. P. 38. l(i); see Valadez, 238 S.W.3d at 845. Issue
One is overruled.
r241 In Issue Two, Foster asserts that the trial court's
summary judgment was erroneous because it allegedly
"placed significance on the earlier decision" regarding
Foster's request for a temporary restraining order.
Without citing to the record, Foster asserts that the trial
court's rejection of his attempts to obtain preliminary
injunctive relief, and its conclusion that he could not
demonstrate neither a probable right to the relief sought,
nor a legally-cognizable injury should have had no impact
on his right to a trial on the merits of his claims.

Foster fails to set forth a cogent argument with proper
citation to the record and an analysis identifying how the
trial court, in granting the City's motion for summary
judgment, placed significance upon its previous denial of
his request for a temporary restraining order or
preliminary injunctive relief. Instead, Foster complains
that "it is doubtful that any City legislator even looked at
the over 1,600 pages" that comprise the record, that the
record is deficient because it contains some studies that
another jurisdiction deemed unreasonable to rely upon
and were not relevant to local conditions, and that the
record fails to show that the legislation has a remedial
effect. Foster also complains that the City recruited an
WES TL.AW

advocate who has assisted "scores of communities
seeking to restrict sexually oriented businesses," instead
of compiling local evidence.
25

An issue presented in an appellant's brief is sufficient
if it directs the reviewing court's attention to the
complained-of error but when a party fails to cite legal
authority or provide a substantive analysis of the legal
issue presented, the complaint is waived. See TEX. R.
APP. P. 38.l(i); Valadez, 238 S.W.3d at 845. Because
Foster provides no analysis regarding his complaints
about the trial court's allegedly improper reliance upon its
prior temporary-restraining order decision, we find that he
has waived this issue. Id. We have resolved against
Foster's contention that the City was required to show the
ordinance's efficacy, and we need not address it again.
Issue Two is overruled.
r l

261

In Issue Three, Foster asserts two bases for
challenging the trial tourt's grant of summary judgment.
Foster first complains that the City failed to conclusively
prove all elements of its defenses to Foster's
constitutional challenges. Foster also argues that the
summary-judgment evidence showed that genuine issues
of material fact existed regarding the City's arguments.
r

Foster specifically contends that: (l) the City could not
possibly disprove or prove such elements because of "the
conflicting nature" of the expert-witness reports; (2) the
City failed to provide the trial court "with a proper
framework for the evaluation of constitutional
challenges;" (3) it is "well-settled" that ordinances
regulating adult entertainment are content based unless it
is shown that the legislation is designed to target the
secondary effects of adult businesses; (4) it is "ridiculous
to automatically assume such restrictions will *259
reduce crime or protect property values;" (5) the
ordinance is a total ban on expressive nudity and of all
persons convicted for certain offenses; (6) the ordinance
cannot be shown to advance a governmental interest
absent a trial; and (7) the content-neutrality construct is a
"ridiculous fiction" and the "secondary effects" construct
is a pretext that has "done violence to the First
Amendment rights of affected individuals since its
inception."
271

Only one of these contentions, that the government's
interest must be demonstrated at trial, is supported by
citation to authority. After acknowledging that Renton
does not require the City to conduct new studies or
produce evidence that is independent of other cities'
evidence and studies as long as the evidence upon which
the City relies is reasonably believed to be relevant to the
problems that the City is attempting to address, Foster
r
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states, "This is where the dispute lies," and again
proceeds to argue that the trial court should have required
the City to prove "the validity of the legislative predicate"
at trial under "appropriate evidentiary conditions." Foster
contends that "[n ]umerous authorities also indicate the
error of granting summary judgment in these types of
contested proceedings," but fails to provide any citation to
the "numerous" authorities in support of this proposition.
Foster does not cite to the record or provide any
substantive analysis specific to the record or ordinance
before us to demonstrate how the City failed to prove all
elements of its defenses to his constitutional challenges or
how the summary-judgment evidence showed that
genuine issues of material fact exist. See TEX. R. APP. P.
38. l(i); Valadez, 238 S.W.3d at 845 . Issue Three is
overruled.
1281

In fssue Four, Foster contends that the summary
judgment in favor of the City was erroneous because the
City's experts relied upon flawed and unreliable research
methodology. Without citation to authority, Foster asserts
that "summary judgment is not favored in adult
entertainment cases." Foster fails to discuss how the
research methodology is flawed and instead notes that "it
is simply not appropriate to gauge these factual disputes
in a summary judgment." Foster cites a footnote passage
from Peek- A- Boo quoting Alameda Books for the
standard that the government is required to "advance
some basis to show that its regulation has the purpose and
effect of suppressing secondary effects, while leaving the
quantity and accessibility of speech substantially intact."
Peek- A-Boo Lounge of Bradenton, Inc. v. Manatee
County, 337 F.3d 1251, 1267 n. 15 (11th Cir.2003),
quoting Alameda Books, 122 S.Ct. at 1742. (Kennedy, J.,
concurring).
Foster asserts that the City's experts "admitted" the
absence of evidence to show that similar legislation
adopted in other jurisdictions had any beneficial impact
on the alleged problems the legislation was designed to
prevent. Based upon recitations in his brief, Foster
contends that the legislative and court records present no
evidence to show any connection between the ordinance
and the secondary effects it was enacted to address, that
there is grave doubt that the City's reliance upon "the
studies and cases referenced" in the ordinance is
reasonable, and that the ordinance is neither narrowly
tailored nor serves a substantial governmental interest.
291
1

Foster has failed to address the flawed and unreliable
research methodology argument upon which he bases his
fourth issue. As we have recognized, a City is not
required to conduct new studies nor must it produce
WESTLAW

evidence that is independent of that produced by other
cities. *260 Renton, 475 U.S. at 51, 106 S.Ct. at 931;
Alameda Books, Inc., 535 U.S. at 438-39, 122 S.Ct. at
1736; City of Erie, 529 U.S. at 297- 98, 120 S.Ct. at 1395.
A city is permitted to rely upon any evidence that is
reasonably believed to be relevant to its goal of
preventing the
negative
secondary effects
of
sexually-oriented businesses and is not required to
pre-prove the efficacy of legislation designed to fulfill
that purpose. Alameda Books, 535 U.S. at 438, 122 S.Ct.
at 1736; see also World Wide Video of Washington, Inc. v.
City of Spokane, 368 F.3d 1186, 1195- 96 (9th Cir.2004)
(both anecdotal evidence and reported experience may
provide a legitimate basis for finding negative secondary
effects); Daytona Grand, Inc. v. City of Daytona Beach,
490 F.3d 860, 880 (11th Cir.2007) (a city may, but is not
required, to justify its ordinances with scientific studies or
empirical evidence).
The record contains evidence the City moy have
reasonably believed to be relevant to its goal of
preventing the negative secondary of the businesses
through the regulations adopted in its ordinance. No less
than three of the studies relied upon by the City were
aimed at sexually-oriented businesses' operations in urban
areas.
Before passing an ordinance that required a line-of-sight
for video booths in Phoenix, the municipality's study
concluded that sex crimes occurred six times as frequently
in areas with adult businesses as compared with other
areas, and that most of those crimes occurred at the adult
establishment. See Ellwest Stereo Theatres, Inc. v.
Wenner, 681 F.2d 1243, 1245 (9th Cir.1982) (upholding
ordinance requiring that all viewing areas must be visible
from a continuous main aisle and cannot be obscured by a
curtain, door, wall, or other enclosure).
Similarly, after its study reflected prostitution and blatant
open sexual contact between people with complete
anonymity in adult bookstores, as well as public
lewdness, narcotics-related offenses, and criminal
indecent exposure in adult cabarets, the City of Houston
passed an ordinance regulating lighting and visibility, and
banning private viewing areas. See N. W. Enterprises Inc.
v. City of Houston, 352 F.3d 162, 172 (5th Cir.2003)
(upholding ordinance's provisions on interior lighting,
design, and layout).
Before enacting an ordinance regulating adult businesses'
hours of operation, the City of Dallas learned from its
study that adult businesses experience higher crime in the
area, loitering by unsavory people, including prostitutes,
and parking problems, noise, disturbances that often turn
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violent, and an increase in the occurrence of sexual
offenses, assaults, and unruly behavior both inside and
outside of the establishments, requiring police presence.
Although not required to consider local evidence, the City
did so before enacting the ordinance. Investigator Raul
Acosta investigated, obtained, and presented evidence of
unsanitary conditions at a number of El Paso
sexually-oriented businesses in El Paso. By affidavit,
Acosta stated that he had examined with a blacklight the
doors and walls of private booths at various adult
establishments, where he observed within the booths
stains consistent with acid phosphate, an enzyme that is
present in human semen, and observed soiled tissues
outside the premises, on interior floors, and in containers.
Acosta explained that when he entered booths and
bathrooms at some of the establishments, other patrons
watched him and attempted to enter the area that Acosta
was occupying, even if the area displayed a sign or light
indicating that the booth was occupied. Wherr Acosta
visited several adult cabarets, dancers offered and agreed
to *261 perform sexual acts in exchange for payment.
We find the City reasonably relied on relevant studies, its
on-going experience, and public comment when adopting
the new sexually-oriented business ordinance. See Renton,
475 U.S. at 51-52, 106 S.Ct. at 930-31 (municipality may
rely on any evidence "reasonably believed to be
relevant"); Fantasy Ranch Inc., 459 F.3d at 559 (noting
that city relied on studies and numerous court opinions
"all of which demonstrate a connection between
dancer-patron touching and unsavory secondary effects").
That evidence fully supported the City's rationale for
regulating sexually-oriented businesses and was legally
sufficient to support the City's adoption of the ordinance.
Accordingly, we find that there was no genuine issue of
material fact regarding whether the City had met its
evidentiary burden to demonstrate that the ordinance was
necessary to combat secondary effects of Appellants'
adult entertainment establishments. Issue Four is
overruled.
In Issue Five, Foster contends the trial court erred in
denying his motion to strike the opinions of the City's
experts, Ors. Richard McCleary and George E. Tita,
"pursuant to Rule 702 of the Texas Rules of Evidence,
Daubert v. Merrell Dow Pharms., Inc . ... and its progeny,
and E.I. du Pont de Nemours & Co. v. Robinson ... and its
progeny, and other Texas state court authorities." 9 See
Daubert v. Merrell Dow Pharms., Inc. 509 U.S. 579,
590-92, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993); E.I. du
Pont de Nemours & Co. v. Robinson, 923 S. W.2d 549,
553-56 (Tex.1995). He likewise asserts that the
arguments set forth in his motion to strike such opinions
WES TL AW

also support his "position that summary judgment was
totally improper .... "
Foster bases his contentions upon the assertion that the
City's experts relied on flawed and unreliable research
methodology to reach the conclusion that Foster's
business causes secondary effects, and asserts that they
raise a genuine issue of material fact. Foster focuses
primarily upon the efficacy of the legislation in
addressing the negative secondary effects of
sexually-oriented businesses, and challenges the
admissibility of the experts' testimony because they
allegedly conceded that the ordinance's regulations had
not been shown to be effective at reducing alleged
disproportionate secondary effects. For the reasons set
forth in Issue Four as well as those that follow, we
disagree.
1301 In addressing this issue, we are faced with a recitation

of expert testimony for which there is no citation to the
record. See TEX. R. APP. P. 38.l(i); Valadez, 238 S.W.3d
at 845. Also, Foster argues the City must address
disproportionate secondary effects rather than negative
secondary effects. As previously noted, the City was
permitted to rely on evidence reasonably believed to be
relevant to the goal of preventing the negative secondary
effects of sexually-oriented businesses but was not
required to specifically produce or rely upon
expert-witness testimony. Renton, 475 U.S. at 51-52, 106
S.Ct. at 931. Assuming, without deciding, that the City's
expert witnesses' testimony should have been excluded
under Daubert and Robinson, "the relevant 'material fact'
that must be placed at issue is whether the ordinance is
supported by evidence that can be 'reasonably believed to
be relevant to the problem.'" Fantasy Ranch, 459 F.3d at
561, citing Renton, 475 U.S. at 51-52, 106 S.Ct. at 931
(emphasis omitted); N. W Enterprises, *262 352 F.3d at
180; Alameda Books, 535 U.S. at 451-52, 122 S.Ct. at
1743 (Kennedy, J., concurring); see also Daubert, 509
U.S. at 590-92, 113 S.Ct. at 2795-96; Robinson, 923
S.W.2d at 553-56. We have found that it is.
Foster has failed to demonstrate that the trial court erred
in denying his motion to strike the opinions of Ors.
McCleary and Tita for their reliance upon allegedly
flawed and unreliable research methodology. Issue Five is
overruled.
1311 In Issue Six, Foster complains that the trial court's

grant of summary judgment on his request for declaratory
relief was error. Foster complains that the City: (1) did
not set forth the burden of proof for a declaratory
judgment; (2) failed to address which essential element of
Foster's claims it was disproving; and (3) instead of
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addressing Foster's claims, chose to seek summary
judgment based on its pleaded affirmative defenses and
other pleas. Noting that a declaratory judgment is proper
where a justiciable controversy exists regarding the rights
and status of parties and if the declaration will resolve the
controversy, Foster contends that a justiciable controversy
exists because the City adopted arbitrary and
overreaching regulations that were based upon flawed
expert theories. Bonham State Bank v. Beadle, 907
S.W.2d 465, 467 (Tex. 1995). According to Fosler, the
requested declaration would have resolved the
controversy because the trial court could have declared
the rights and obligations of the parties and committed
error when it failed to do so.
The trial court considered the City's motion for summary
judgment which set forth the standards and elements for
challenging each of Foster's constitutional claims, and the
trial court found, as we have, that the ordinance survives
constitutional scrutiny. Upon adjudication of those claims,·
no justiciable controversy existed, and the trial court
correctly denied Foster's request for declaratory relief.
Beadle, 907 S.W.2d at 467 (declaratory judgment is
appropriate only if a justiciable controversy exists as to
the rights and status of the parties and the controversy will
be resolved by the declaration sought); Schecter v.
Wildwood Developers, l.l.C. , 214 S.W.3d 117, 121
(Tex.App.-EI Paso 2006, no pet.). Because the trial court
did not err, Issue Six is overruled.

The City argues that Foster has waived this issue because
he failed to present or secure a ruling thereon in the
summary-judgment proceedings. The Rules of Civil
Procedure provide that issues not expressly presented to
the trial court by written motion, answer, or other
response shall not be considered on appeal as grounds for
reversal. TEX. R. CIV. P. 166a(c). Foster did not file his
own motion for summary judgment and in his
summary-judgment response, Foster states that it is
premature to address prior restraint until an evidentiary
hearing is conducted. Because these complaints as raised
on appeal were not brought to the trial court's attention,
we cannot consider them. TEX. R. CIV. P. 166a(c).
Significantly, because the ordinance satisfies the 0 'Brien
test, it is constitutionally sound. 0 'Brien, 391 U.S. at 377,
88 S.Ct. at 1679. Issue Seven is overruled.

*263 CONCLUSION
As Foster has failed to establish that the trial court erred
in granting summary judgment in favor of the City and in
denying his motion to strike the City's expert witnesses,
lhe trial court's judgment is affirmed.

ANTCLIFF, J., not participating.

1321

In Issue Seven, Foster argues that the trial court erred
in granting summary judgment because the ordinance is
unconstitutionally overbroad and constitutes a prior
restraint. As we have already concluded that the
ordinance is constitutional under 0 'Brien and is neither
unconstitutionally vague or overbroad, we address
Foster's prior-restraint complaint.

All Citations
396 S. W.3d 244

Footnotes
Jose F. Fong, doing business as Tequila Sunrise, and Foster, as plaintiffs, initiated the proceedings. Because Foster
alone appeals the trial court's summary judgment order, we restrict our references to Foster.
2

See Woodall v. State, No. 08-07-00015-CR, 2011 WL 6748490, at "1 (Tex.App.-EI Paso Dec. 22, 2011, no pet.) (not
designated for publication).

3

El Paso, Tex., Ordinance No. 016624 (May 8, 2007) as amended and codified in The City of El Paso, Texas, Code of
Ordinances ch . 5.09.

4

Appellant complains in "Counts" I, II, Ill, and X that the ordinance violates Article I, Section 8 of the Texas Constitution,
which provides:
Every person shall be at liberty to speak, write or publish his opinions on any subject, being responsible for the
abuse of that privilege; and no law shall ever be passed curtailing the liberty of speech or of the press. In
prosecutions for the publication of papers, investigating the conduct of officers, or men in public capacity, or when
the matter published is proper for public information, the truth thereof may be given in evidence. And in all
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indictments for libels, the jury shall have the right to determine the law and the facts, under the direction of the
court, as in other cases. TEX. CONST. art. 1, § 8.
In his remaining "Counts," Appellant asserts without specification that the ordinance violates the rights guaranteed
him by the Texas Constitution.
5

Even speech that is protected under the First Amendment is not equally permissible in all places and at all times, and it
U.S. - - , - - , 131 S.Ct.
may be subject to reasonable time, place, or manner restrictions. Snyder v. Phelps, 1207, 1218, 179 L.Ed.2d 172 (2011).

6

On November 27, 2007, four adult book-video stores filed a separate but nearly identical suit challenging the City's
ordinance. Their suit was consolidated with this one. In a separate appeal, we affirmed the trial court's summary
judgment in favor of the City and against the adult book-video stores. E.B.S. Enterprises, Inc. v. City of El Paso, 347
S.W.3d 404, 413 (Tex.App.-EI Paso 2011, pet. denied).

7

Claims by adult businesses that the ordinance regulating the time, place and manner of conduct of business violated
their freedom of speech rights are determined under the same standard for both the United States and Texas
Constitutions. Woodall v. City of El Paso, 49 F.3d 1120 (5th Cir.), cert. denied, 516 U.S. 988, 116 S.Ct. 516, 133
L.Ed.2d 425 (1995).

8

The clerk's record contains more than 1,000 pages of documents.

9

Although Foster cites these cases, he fails to provide citation to the portions of those cases that allegedly support his
contentions at trial and on appeal.

.

.

End of Document
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free-speech protections than those found in its
federal counterpart. U.S.C.A. Const.Amend. I;
N.J.S.A. Const. Art. 1, par. 6.
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Constitutional Law
Oriented Businesses; Adult
Businesses or Entertainment

~Sexually

12, 2011.
19, 2012.

Synopsis
Background: Borough filed a verified complaint against
gentlemen's club, which operated a sexually-oriented
business featuring live nude erotic dancing, alleging that
the location and nature of club's activities violated statute
and ordinance restricting the location of sexually-oriented
businesses. After bench trial, the Superior Court,
Chancery Division, Middlesex County, permanently
enjoined club from operating its sexually-oriented
business. Club appealed, and borough cross-appealed.
The Superior Court, Appellate Division, 416 NJ.Super.
315, 3 A.3d 1268, reversed. Borough appealed.

The right of free speech, and its related right,
free expression, apply so as to protect the rights
of individuals and entities to establish and
operate sexually-oriented businesses as well as
the rights of the individuals who choose to
patronize
those
businesses.
U.S.C.A.
Const.Amend. l; N.J.S.A. Const. Art. 1, par. 6.
Cases that cite this headnote

131

Appeal and Error
of opinion

~Effect

Where matter came to Supreme Court as an
appeal as of right, arising only through the
dissent in the Appellate Division, and with no
other matter having been brought through a
petition for certification, Supreme Court's
review was confined to the issue which was the
subject of the dissent. R. 2:2-l(a)(2).

[Holding:) The Supreme Court, Hoens, J., held that in
evaluating whether there are sufficient alternative avenues
of communication to withstand an as-applied First
Amendment challenge to an ordinance regulating the
location of sexually-oriented businesses, a court may
consider "neighboring communities" that are beyond the
state's borders.

I Cases that cite this headnote
Affirmed in part and reversed in part.
Albin, J., dissented and filed opinion.
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of opinion

~Effect
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between state and federal rights

~Relation

State
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constitution

provides

even

Where there is a dissent in the Appellate
Division, the scope of the appeal in the Supreme
Court, absent other considerations, is limited to
those issues encompassed by the dissent. R.
2:2-l(a)(2).
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[81

Constitutional Law
and land use in general

~Zoning

[SI

In reviewing a zoning ordinance imposing
buffers around sexually-oriented businesses, the
appropriate inquiry, in considering First
Amendment free-speech issues, is whether the
ordinance is designed to serve a substantial
governmental interest and allows for reasonable
alternative avenues of communication. U.S.C.A.
Const.Amend. I.

Constitutional Law
speech or use in general

~Adult

As a general proposition, adult-oriented forms of
expression are entitled to the free speech
protections afforded by the First Amendment.
U.S.C.A. Const.Amend. I.

Cases that cite this headnote

Cases that cite this headnote

[9[
[6]

Constitutional Law
<FZoning and land use in general

Zoning and Planning
particular cases

~Other

Purpose of statute imposing statewide restriction
on the location of sexually-oriented businesses
is not to outlaw them, but instead to permit them
in certain locations; the statute authorizes a
standard, but leaves municipalities free to
choose whether to follow it or to enact other,
more lenient ordinances. N.J.S.A. 2C:34-7.

Adult entertainment zoning is an example of a
statute in which, under the First Amendment, the
value of free speech and public debate must be
balanced against the arguably artistic value of
some erotic material; because such ordinances
limit the expressive activity and do not ban it
entirely, they are appropriately analyzed as time,
place and manner regulations. U.S.C.A.
Const.Amend. I.

Cases that cite this headnote

Cases that cite this headnote
1io1

[7)

Constitutional Law
<FSecondary effects

Constitutional Law
<FA vailability of other sites

Under First Amendment free-speech provisions,
at least with respect to businesses that purvey
sexually explicit materials, zoning ordinances
designed to combat the undesirable secondary
effects of such businesses are to be reviewed
under the standards applicable to content-neutral
time, place, and manner regulations. U.S.C.A.
Const.Amend. I.

Because of the statewide approach taken by
statute imposing restrictions on the location of
sexually-oriented businesses, any ordinance
regulating such businesses must be tested by
means of a regional market, rather than be
confined to the borders of any particular
municipality, for purposes of an evaluation of
whether there are sufficient alternative avenues
of communication to withstand an as-applied
U.S.C.A.
First
Amendment
challenge.
Const.Amend. 1; N.J.S.A. 2C:34-7.
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[111

Constitutional Law
.o=A vailability of other sites
As a part of the evaluation of the regional
market in evaluating whether there are sufficient
alternative avenues of communication to
withstand an as-applied First Amendment
challenge to an ordinance regulating the location
of sexually-oriented businesses, it is permissible
to consider not only the "neighboring
communities" that lie within the state's borders,
but to consider as relevant to the question those
"neighboring communities" that are beyond
those borders; although a record in which the
only alternative avenues, or the great majority of
alternative avenues, are outside of New Jersey
would never be sufficient to withstand an
as-applied challenge, a trial court is not required
to ignore the existence of ·such alternatives.
U.S.C.A. Const.Amend. l; N.J.S.A. 2C:34-7.
Cases that cite this headnote

Attorneys and Law Firms
**1201 Kerry E. Higgins, Redbank, argued the cause for
appellant (McKenna, DuPont, Higgins & Stone,
attorneys); Judy A. Verrone and Thomas A. Abbate,
Teaneck, on the briefs (DeCotiis, Fitzpatrick & Cole,
attorneys).
**1202 Gregory W. Vella, Long Branch, argued the cause
for respondent (Collins, Vella & Casello, attorneys).
Edward L. Barocas, Legal Director, submitted a brief on
behalf of amicus curiae American Civil Liberties Union
of New Jersey Foundation (Mr. Barocas, attorney; Mr.
Barocas and Jeanne M. Locicero, on the brief).
Opinion
Justice HOENS delivered the opinion of the Court.
*494 111 The First Amendment to the United States
Constitution and Article I, Paragraph 6 of the New Jersey
Constitution provide strong protections to our rights of
free speech. So greatly do we in New Jersey cherish our
rights of free speech that our Constitution provides even
broader protections than the familiar ones found in its
WESTLAW

federal counterpart. In preserving and advancing those
broad constitutional commands, we have been vigilant,
jealously guarding the rights of the people to exercise
their right to "freely speak," N.J. Const. art. I, par. 6,
although their message may be one that is offensive to
some, or even to many, of us.
*495 121 So universally accepted are these principles that
we need not address in any detail their application to the
dispute now before this Court. Rather, we accept as part
and parcel of our established body of law that free speech,
and its related right, free expression, apply so as to protect
the rights of individuals and entities to establish and
operate sexually-oriented businesses as well as the rights
of the individuals who choose to patronize those
businesses.
As precious as our rights of free speech and free
expression undoubtedly are, however, they are neither
absolute nor unbounded. In particular, as it relates to
sexually-oriented businesses, our Legislature has enacted
a statute that limits the places in our State where such
businesses may operate, see NJ.SA. 2C:34-7, and many
municipalities have taken steps, consistent with that
statute, to use their zoning power to direct such businesses
to operate in one or another area within their borders.
The statute that sets forth the Legislature's regulatory
scheme for such businesses, NJ.SA. 2C:34-7, has
previously been sustained by this Court against a direct
facial challenge to its constitutionality, see Hamilton
Amusement Ctr. v. Verniero, 156 NJ. 254, 262, 716 A.2d
1137(1998),cert. denied, 527 U.S. 1021, ll9S.Ct. 2365,
144 L.Ed.2d 770 (1999). Thereafter, this Court fixed the
parameters that inform both the enforcement of the statute
and the basis on which an as-applied constitutional
challenge to it must be measured. See Twp. of Saddle
Brook v. A.B. Family Ctr., Inc., 156 NJ. 587, 722 A.2d
530 (1999). That is, we held that the statute's ban on
locating or operating sexually-oriented businesses within
1,000 feet of certain identified areas or uses is
constitutional, but we also recognized that because the
statute operates to limit free speech rights being exercised
by the owners and patrons of such establishments, it can
only do so ifthere are adequate alternative channels of the
communication of this type of speech. Id. at 596-97, 722
A.2d 530.
It is in this larger context that this appeal comes before
this Court. An appeal as of right brought to us by virtue of
a dissent *496 in the Appellate Division, this matter raises
a single, narrow inquiry. Simply put, the question is
whether a court may consider, as part of its determination
of an as-applied challenge to the
statute's
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constitutionality, the availability of alternative channels of
communication that are located in another state. That is,
the issue is whether an expert called to identify alternative
channels of this form of communication **1203 may, as
part of the evaluation of the relevant market area, include
sites that are located outside of our State's borders and
whether the trial court may consider those sites in
deciding the as-applied challenge.
In answering that inquiry, our response is equally narrow.
We hold that in evaluating the adequacy of alternative
channels of communication, our trial courts are not
precluded from considering the existence of sites that are
located outside of New Jersey but that are found within
the relevant market area as defined by the parties' experts.
In reaching this conclusion, we do not suggest that a
market area analysis that finds alternative channels of
communication only outside of our borders will ever be
sufficient to withstand an as-applied challenge.' Nor, for
that matter, would we permit· a market area analysis in
which the majority of the alternative channels of
communication are found in our neighboring states to
suffice for this purpose. We hold only that in analyzing
the adequacy of the alternative channels of
communication, the trial court may consider that the
relevant market area includes some sites located outside
of this State's borders.

I.

The facts that are relevant to this dispute were compiled
during a six-day bench trial, but that record can be
summarized briefly for purposes of the narrow issue
raised in this appeal.
*497 In November 2007, defendant 35 Club L.L.C. began
operating a business called "XXXV Gentlemen's Club" in
the Borough of Sayreville. The business has been
described as an "all-nude gentlemen's cabaret" and
therefore is one which meets the statutory definition of a
sexually-oriented business. See NJ.SA. 2C:34-6(a).
Shortly after the business opened, plaintiff, the Borough
of Sayreville, commenced a Chancery Division action
seeking declaratory relief. In part, the Borough sought to
permanently enjoin defendant from operating its business
at the location it had chosen because that location violated
the statute that prohibits the operation of a
sexually-oriented business within 1,000 feet of a public
park or residential zone. N.J.S.A . 2C:34- 7(a).

Because defendant conceded that the Club's location
violated the statutory prohibition, the issue that was
WEST LAW

presented to the trial court revolved around whether the
statute's restriction could constitutionally be applied to
defendant's business. That issue required the parties, and
the trial court, to consider and apply the analytical
framework for an as-applied challenge to the statute
devised by this Court. See Saddle Brook, supra, 156 NJ.
at 596-97, 722 A.2d 530. That analytical framework rests
on a determination of whether there are "adequate
alternative channels of communication [for the protected
activity] within the relevant market area." Id. at 597, 722
A.2d 530.
The trial court's analysis of the adequacy of alternative
avenues of communication turned on its evaluation of the
competing theories offered by the experts called by the
two parties. The Borough offered expert testimony from
Susan S. Gruel, P.P., who is a licensed professional
planner with twenty-five years of experience and an
adjunct professor at Rutgers University. Gruel began by
establishing the relevant market area. She reasoned that a
sexually-oriented **1204 business is analogous to a
regional shopping center because both are considered to
be regional establishments or businesses. She therefore
based her analysis on a geographic area within a
twenty-minute drive from the location where defendant's
place of business had been opened, relying on *498 the
Urban Land Institute's Shopping Center Development
Handbook (3d ed. 1999). That process generated a market
area comprised of 303,997 acres of property where 1.4 7
million people live. Gruel's proposed geographic market
covered all or part of sixty-five municipalities that are
located in five New Jersey counties and in part of New
York's Staten Island.
Gruel then applied a series of principles to determine the
availability of alternative sites within the market area she
had identified. First, she examined the zoning ordinances
of all sixty-five municipalities in the market area and
eliminated those that did not have a zoning ordinance
expressly permitting sexually-oriented businesses.
Second, she used zoning maps of the remaining
municipalities to identify zones where sexually-oriented
businesses were either permitted uses or conditionally
permitted uses. Third, she conducted site visits to the
areas in those municipalities where such a business would
be a conditional use so that she could identify and plot
locations that complied with both the statutory 1,000-foot
buffer requirement and any additional buffer requirements
set forth in local ordinances. For this aspect of her
analysis, she used tax maps, aerial photography, and
digital map data as guides. Finally, she excluded areas
that were not reasonably part of the general real estate
market, including natural bodies of water, rights of way,
and public property.
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Using this methodology, Gruel identified 3,218 acres in
five municipalities that she considered to be well-suited
for a business such as defendant's. Analyzing the areas by
municipality, Gruel determined the available area for a
business like defendant's included: (I) 953 acres in
Newark; (2) 189 acres in Carteret; (3) twelve acres in
Irvington; (4) 776 acres in Woodbridge; and (5) 1,288
acres in Staten Island.
Finally, Gruel identified existing sexually-oriented
businesses where live nude dancing was currently offered,
including one in Sayreville that is within a five-minute
drive from defendant's site and which, unlike defendant's
chosen location, complies fully with all statutory and
zoning requirements.
*499 Defendant called licensed professional planner
Jason Kasler, P.P., as its expert. Kasler used a
population-based methodology to identify the relevant
market area. Based upon customer attendance and zip
code data collected from two live nude clubs that were in
operation elsewhere in New Jersey, he determined that the
relevant market area could be created by using an
eighteen-mile wide circle. When transposed onto
defendant's present location, that market analysis
generated a relevant area of 666 square miles, where 1.6
million people live in sixty-five municipalities.

In making his availability findings, Kasler used an
approach that was somewhat different from Gruel's. First,
he looked at municipalities in the market area to
determine which ones had an ordinance governing the
location of sexually-oriented businesses, excluding from
further consideration any town that banned them entirely.
Second, focusing on those towns that had an ordinance
that permitted sexually-oriented businesses, Kasler looked
to determine if there was any available land after applying
the statutory buffers and, if so, whether any such site was
a reasonable alternative as he defined it. Third, he
excluded any site that was not in a **1205 retail-oriented
zone and any site that was not of a size and in a location
capable of sustaining a business similar in size to
defendant's Club. Fourth, he excluded any "partial" sites,
meaning any parcel of land, regardless of how large, if
any portion of it, regardless of how small, was within
1,000 feet of any statutorily buffered use.
Applying this methodology, Kasler concluded that none
of the properties identified by the Borough's expert was
genuinely available. He excluded Carteret and
Woodbridge because their zoning ordinances only
conditionally permitted sexually-oriented businesses. He
excluded Newark and Irvington because more than half of
WESTLAW

their land mass was outside the eighteen-mile market area
circle he used. He also excluded Staten Island based on
unspecified "legal advice" that he was given. Using his
analysis, Kasler found only three alternative sites
available for a sexually-oriented *500 business, none of
which had been suggested by the Borough's expert Gruel.
Those sites consisted of a parcel in Piscataway located on
a commercial highway and two parcels of vacant land
adjacent to Route 33 in Monroe Township.
At the close of evidence, the Chancery Division
concluded that the Borough had carried its burden of
demonstrating, by a preponderance of the evidence, the
availability of adequate alternative channels of
communication within the market area relevant to
defendant's business. Accordingly, the trial court rejected
defendant's as-applied constitutional challenge to the
statute, NJ.SA. 2C:34-7, and ordered defendant to
discontinue operating its sexually-oriented business at the
location it had chosen in Sayreville.
In supporting its conclusion, the Chancery Division
analyzed each expert's testimony and methodology to
determine which provided a more reasonable analytical
framework for identifying the alternative channels of
communication. Essentially concluding that Kasler's
approach, and therefore his conclusions, were flawed, the
Chancery Division found Gruel's more expansive
approach to the relevant market area to be the more
reasonable one. The Chancery Division explained that
"casting a wider net" was particularly appropriate because
sexually-oriented businesses were statutorily disfavored
and, in fact, are disallowed unless the criteria established
by this Court are met. See Saddle Brook, supra, 156 NJ.
at 596-97, 722 A.2d 530.
Of particular relevance to this appeal, the Chancery
Division also discussed each expert's treatment of the
municipalities in the relevant market area. Finding
Kasler's exclusion of any and all sites in Staten Island to
be without justification, the Chancery Division reasoned
that Staten Island was "no different than any other site in
the market area ... except for a bridge and a toll." The
Court concluded that including sites in New York,
although they would potentially require the business to
navigate another state's land use regulations, was
reasonable in light of the fact that New Jersey's
municipalities have different land use regulations.
*501 The Appellate Division, for reasons expressed in the
decision of its majority, reversed and remanded for
reconsideration in light of the factors outlined by this
Court in Saddle Brook. Borough of Sayreville v. 35 Club,
L.L.C., 416 NJ.Super. 315, 3 A.3d 1268 (App.Div.2010).
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As that court observed, "because [defendant's] business
activities constitute a constitutionally protected form of
expression, the court must determine whether the
restrictions in NJS.A. 2C:34-7, as applied to
[defendant's business], are constitutionally permissible."
35 Club, supra, 416 NJ.Super. at 324, 3 A.3d 1268.
The Appellate Division noted that the trial court's
responsibilities for evaluating **1206 an as-applied
challenge to the statute are Lhost: Lhat were laid out by this
Court in Saddle Brook. Ibid. Distilling Saddle Brook to its
most basic elements, the majority found that a trial court
must determine: "(l) the relevant market area of the
sexually-oriented business; (2) the availability of
alternative sites within the relevant market; and (3)
whether available sites, in relation to the size of the
market area, provide enough suitable alternative sites for
expression to comply with constitutional standards." Ibid
(citing Saddle Brook, supra, 156 NJ at 597, 722 A.2d
530). .
With these factors as its guide, the Appellate Division
analyzed the Chancery Division's decision as it related to
the identification of the relevant market area. Ibid. In the
majority's view, the Borough failed to satisfy its burden
of identifying defendant's relevant market ureu. Ibid. The
majority noted that in order to meet the burden of proof
that this Court established in Saddle Brook, the Borough
was required to present competent expert testimony that
tracks and responds to the elements identified by this
Court on the question of defendant's relevant market area.
Id. at 324-25, 3 A.3d 1268. Because "[t]he two experts
did not address regional marketing patterns or available
public transportation," the Appellate Division held that
the expert proofs fell short of the elements that this Court
had established. Ibid.
*502 Turning to the question of whether the Borough
identified available alternate sites within the relevant
market area, the majority faulted the trial court for failing
to "discuss with any degree of particularity the various
local zoning schemes that affect the availability of any
given site." Id. at 326, 3 A.3d 1268. As part of that
criticism, the majority noted that the Chancery Division
included Staten Island as an available site, even though
conceding that there was no information in the record
about what zoning laws govern land use in that locality or
in New York State as a whole. Ibid.

Although the majority of the appellate panel thus faulted
the findings and conclusions of the Chancery Division on
both of these grounds generally, it commented that "[t]he
inclusion of Staten Island [in the relevant market area]
presents an independent basis for rejecting the [Chancery]
WES TL.AW

court's analysis with respect to the availability of suitable
sites." Ibid. That conclusion rested on the majority's
observation that "the restrictions imposed by NJS.A.
2C:34-7 are the byproduct of the public policy position
expressed by the elected representatives of the citizens of
this State." Ibid. As such, "neither the residents of
Sayreville nor our State's citizens as a whole have an
electoral voice in the affairs of Staten Island." Ibid. The
panel's majority found support for its argument in a
concurring opinion by Justice Blackmun in another matter
concerning businesses of this type, in which he observed
"[ w]ere I a resident of Mount Ephraim, I would not
expect my right to attend the theater or to purchase a
novel to be contingent upon the availability of such
opportunities in 'nearby' Philadelphia, a community in
whose decisions I would have no political voice." Id. at
326-27, 3 A.3d 1268 (quoting Schad v. Mount Ephraim,
452 U.S. 61, 78, 101 S.Ct. 2176, 2188, 68 L.Ed.2d 671,
686 (19_81) (Blackmun, J., concurring)).
The majority of the appellate panel criticized the dissent's
contrary view about the permissibility of including
consideration of sites in Staten Island, asserting that it
"opens the door for New Jersey to become an island of
intolerance, requiring all those *503 seeking freedom of
expression to travel outside its borders." Id. at 327, 3 A.3d
1268. Accordingly, the majority remanded **1207 the
matter for the Chancery Division to review the record and
identify available sites to defendant within the relevant
market area, considering only local zoning restrictions
and the feasibility of the site, and limiting consideration to
sites in New Jersey. Ibid.
Judge Skillman, the dissenting member of the panel, had a
different view about whether the relevant geographic area
for purposes of evaluating alternative channels of
communication could include sites in Staten Island.
Observing that the guiding precedent from this Court
rested on a regional analysis, with no suggestion that the
region to be considered is or should be confined by our
State's borders, id. at 329, 3 A.3d 1268 (Skillman,
P.J.A.D., dissenting) (citing Saddle Brook, supra, 156
NJ at 597, 722 A.2d 530), he criticized the majority for
relying on Justice Blackmun's concurrence when the
United States Supreme Court's majority had not
suggested such a limitation on the relevant market area,
id. at 330-32, 3 A.3d 1268.

IL
3

4

1 1 1 1 This matter comes to us as an appeal as of right,

arising only through the dissent in the Appellate Division.
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R. 2:2-l(a)(2). As such, our review is confined to the
issue which was the subject of the dissent, ibid., no other
matter having been brought to us through a petition for
certification, see State v. Allegro, 193 N.J. 352, 371 n. 9,
939 A.2d 754 (2008) (holding that "[a] notice of appeal
based on a dissent in the Appellate Division preserves for
review only those issues on which the dissent was filed,
and certification must be sought separately as to all other
issues"); accord, Aversano v. Palisades Interstate
Parkway Comm 'n., 180 NJ. 329, 332, 851 A.2d 633
(2004). That is, "where there is a dissent in the Appellate
Division, the scope of the appeal (absent other
considerations) is limited to those issues encompassed by
the dissent." Gilborges v. Wallace, 78 NJ. 342, 349, 396
A.2d 338 (l 978).
*504 In this appeal, therefore, our review is limited to a
single point of dispute. Simply put, the issue identified in
the dissent is solely whether a trial court addressing an
as-applied challenge to the statute may consider
potentially available alternative sites that are outside of
our State's borders. 2 Our consideration of that question
requires a review of the statute's history and purposes in
the context of the constitutional protections offered to
businesses like this one.

A.
151

Much of the history of the law relating to
sexually-oriented businesses can be summarized
succinctly. As a general proposition, adult-oriented forms
of expression are entitled to the protections afforded by
the First Amendment. See, e.g., Smith v. California, 361
U.S. 147, 150, 80 S.Ct. 215, 217, 4 L.Ed.2d 205, 209
(1959) (concluding that adult bookstores are protected);
Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546,
552, 95 S.Ct. 1239, 1243, 43 L.Ed.2d 448, 455 (1975)
(concluding that live adult-themed theater performances
are protected); Schad, supra, 452 U.S. at 66, 101 S.Ct. at
2181, 68 L.Ed.2d at 678 (concluding that non-obscene
nude dancing is protected).
161

Of more relevance to the issue raised in this appeal, the
United States Supreme Court has considered challenges to
ordinances that regulate the locations **1208 where
businesses of this type may be conducted through the
creation of buffer zones and has sustained such
ordinances as consistent with the protections afforded by
the First Amendment. As the United States Supreme
Court noted in Young v. American Mini Theatres, Inc.,
427 U.S. 50, 96 S.Ct. 2440, 49 L.Ed.2d 310 (1976), adult
entertainment zoning is an example of a statute in which
WES TL AW

the value of free speech *505 and public debate must be
balanced against the arguably artistic value of some erotic
material. Id. at 70, 96 S.Ct. at 2452, 49 L.Ed.2d at 326;
see also City of Renton v. Playtime Theatres, Inc., 475
U.S. 41, 47, 106 S.Ct. 925, 928, 89 L.Ed.2d 29, 37 (1986).
As the Court has held, because such ordinances limit the
expressive activity and do not ban it entirely, they are
appropriately analyzed as time, place and manner
regulations. Am. Mini Theatres, supra, 427 U.S. at 63 &
n. 18, 96 S.Ct. at 2448-49 & n. 18, 49 L.Ed.2d at 321-22
& n. 18; id. at 78-79, 96 S.Ct. at 2456, 49 L.Ed.2d at 331
(Powell, J., concurring).
Following its pronouncement about the manner in which
such ordinances are to be evaluated, the Court invalidated
a municipal ordinance that had been adopted here in New
Jersey because it prohibited all forms of live adult
entertainment, including non-obscene nude dancing.
Schad, supra, 452 U.S. at 74, 101 S.Ct. at 2185-86, 68
L.Ed.2d at 684. The Court acknowledged the
municipality's position that a countywide analysis could
make it permissible to allow entertainment only in
selected areas, but declined to consider its implications
because there was no such countywide scheme. Ibid. In
that context, however, the Court commented that it was
unable to consider whether the ordinance could be
sustained ifthere were evidence to support the proposition
that the kind of entertainment appellants wish to provide
is available in reasonably nearby locations. Id. at 76-77,
101 S.Ct. at2186-87,68L.Ed.2dat685.
171

In its seminal opinion on the subject, the United States
Supreme Court concluded that for analytical purposes
such ordinances are considered to be content neutral,
because they do not prohibit these businesses, but instead
are "designed to prevent crime, protect the city's retail
trade, [and] maintain property values," thereby aiming to
preserve quality of life in the communities that adopt
them. Renton, supra, 475 U.S. at 48, 106 S.Ct. at 929, 89
L.Ed.2d at 38. As the Court commented, "at least with
respect to businesses that purvey sexually explicit
materials, zoning ordinances designed to combat the
undesirable secondary *506 effects of such businesses are
to be reviewed under the standards applicable to
content-neutral time, place, and manner regulations." Id.
at 49, 106 S.Ct. at 929-30, 89 l.Ed.2d at 38-39 (citing
Am. Mini Theatres, supra, 427 U.S. at 70, 96 S.Ct. at
2452, 49 L.Ed.2d at 326). In the Court's evaluation, the
harmful secondary effects of sexually-oriented businesses
to be considered include crime, reduction of other
economic activity and lower property values. See id. at
47-49, 106 S.Ct. at 929-30, 89 L.Ed.2d at 37-39.
181

As the Court also held, in reviewing an ordinance
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imposing buffers around such businesses, "[t]he
appropriate inquiry .. . is whether the .. . ordinance is
designed to serve a substantial governmental interest and
of
allows
for
reasonable
alternative
avenues
communication." Id. at 50, 106 S.Ct. at 930, 89 L.Ed.2d at
39. Because the Court had previously concluded that the
"interest in attempting to preserve the quality of urban life
is one that must be accorded high respect," Am. Mini
Theatres, supra, 427 U.S. at 71, 96 S.Ct. at 2453, 49
L.Ed.2d at 327, and because it has also rejected challenges
to the use of buffers to effectuate this goal, see **1209
Renton, supra, 475 U.S. at 53- 54, 106 S.Ct. at 931 -32, 89
L.Ed.2d at 41-42, the focus of the inquiry, of necessity, is
on whether enforcing the ordinance allows for reasonable
alternative avenues of communication. Ibid.
In Renton, the Court offered some guidance on this aspect
of the inquiry. Rejecting arguments that the land
identified as potentially available as an alternative avenue
of communication was not for sale or lease and that there
were no commercially viable alternate sites, the Court
observed that the First Amendment is not offended by the
fact that the business owners will be required to compete
with other potential purchasers or lessors. Id. at 54, I 06
S.Ct. at 932, 89 L.Ed.2d at 42. That the owner of a
sexually-oriented business will face some difficulty in
securing an alternate site merely places that business on
an equal footing with other potential users. In the United
States Supreme Court's view, as long as the ordinance
does not effectively deny a reasonable opportunity to
*507
open and operate the business, the First
Amendment's protections have been sufficiently
safeguarded. Ibid.

B.
Our Legislature enacted the statute that is the basis for the
municipal ordinance challenged in this appeal, N.J.S.A.
2C:34-7, after the United States Supreme Court's
decision in Schad. As a result, in contrast to all of the
cases in which that Court has spoken on this issue, we
consider this appeal in the context of New Jersey's
statewide statutory restriction on the location of
sexually-oriented businesses. The statute requires that
there be a 1,000--foot buffer between a sexually-oriented
business and
any existing sexually oriented business, or any church,
synagogue, temple or other place of public worship, or
any elementary or secondary school or any school bus
stop, or any municipal or county playground or place of
public resort and recreation, or any hospital or any
WES TL AW

child care center, or within 1,000 feet of any area zoned
for residential use.
[N.JS.A. 2C:34- 7 (a).]

The general purpose of the statute, as described by the
sponsor, is to "regulate the operations and locations of
sexually-oriented businesses" by disallowing their
placement within 1,000 feet of certain enumerated sites
including schools, public parks, and places of worship.
Sponsor's Statement, Statement to Assembly Bill No. 252
(Dec. 15, 1994).
191 As this Court has noted, in enacting this statute "the
Legislature did not [intend to] outlaw sexually-oriented
businesses, but [instead] permitted" them in certain
locations. D.E. G., L.L. C. v. Twp. of Fairfield, 198 NJ.
242, 265, 966 A.2d 1036 (2009). The Legislature made
that permission explicit by including in the statute a
provision that authorizes ilny municipality to create a
zoning scheme that is less restrictive than what the statute
requires. Ibid. As such, the statute provides: "Nothing
contained ... [in NJ.SA. 2C:34--7] shall be construed to
prohibit a municipality from adopting as a part of its
zoning ordinances an ordinance permitting the sale,
distribution, renlal or exhihitinn of obscene material in
which event such sale, distribution, rental or *508
exhibition shall be deemed legal." NJS.A . 2C:34-2(b).
As the sponsor explained, "[n]otwithstanding this
provision, municipalities could still choose to adopt
zoning ordinances establishing so called 'combat' zones
for the clustering of sexually oriented businesses."
Statement to Assembly Bill No. 252, supra. Accordingly,
the statute authorizes a standard, but leaves municipalities
free to choose whether to follow it or to enact other, more
lenient ordinances.

Our statute has withstood a facial constitutional challenge,
Hamilton Amusement, **1210 supra, 156 NJ. at 262, 716
A.2d 1137 (concurring in Appellate Division's
constitutional analysis), and this Court has held that the
statute is instead subjected to an as-applied challenge. The
result, therefore, is that constitutionality is tested in
accordance with any ordinances adopted by municipalities
in which the statute's operation is defined. Saddle Brook,
supra, 156 NJ at 596- 97, 722 A.2d 530.
1101 Our statewide approach to regulating these businesses

undergirds the conclusion in Saddle Brook that the
analysis of alternative avenues of communication
demands a regional approach. Unlike all of the cases
considered by the United States Supreme Court, in which
a single municipality adopted a buffer zone, and in which
the only appropriate focus was on whether there were
alternatives within that municipality, see, e.g., Renton,
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supra, 475 U.S. at 43, 106 S.Ct. at 35, 89 L.Ed2d at 926
(considering ordinance in Renton, Washington); Schad,
supra, 452 U.S. at 62, 101 S.Ct. at 2179, 68 l.Ed.2d at
676 (considering ordinance in Mount Ephraim, New
Jersey); Am. Mini Theatres, supra, 427 U.S. at 52, 96
S.Ct. at 2443, 49 L.Ed2d at 315 (considering ordinance in
Detroit, Michigan), our statute has always required a
different approach. Although consideration of sites
beyond a particular municipality's borders was not
directly relevant to any of the matters decided by the
United States Supreme Court, nothing in any of the
Court's opinions would preclude it. More to the point, our
Legislature's statewide approach demands that any *509
ordinance be tested by means of a regional market rather
than be confined to the borders of any particular
municipality.
1111 The question now before this Court is whether a trial
court, in evaluating whether there are sufficient
alternative avenues of communication to sustain a
municipality's refusal to permit such a business to operate
at a particular site, may consider a relevant market that
includes alternatives that are located in a neighboring
state. Our conclusion that sites in a neighboring state may
indeed be considered for this purpose rests on several
grounds.

First, as a practical matter, it may be far more convenient
for a patron to travel a few minutes into New York or
Pennsylvania than to travel twenty minutes away to
Newark or Elizabeth. For a person living close to one of
our State's borders, the trip into another state may be
preferable to driving on a highway or riding a bus or train
to a more distant location within New Jersey. One who
lives, for example, in the shadow of the Goethals Bridge
might find a site in Staten Island more easily accessible
than a trip up Routes 1 and 9 to patronize a like
establishment in Newark, Union or Elizabeth. Such a
patron might equally find a short trip to Staten Island
preferable to the routes south on the New Jersey Turnpike
or the Garden State Parkway that could be used to access
defendant's preferred location in Sayreville. Our citizens
regularly cross into our neighboring states for
employment opportunities and entertainment of other
kinds, making an analysis that would preclude any
consideration of sites in those states unnecessarily
restrictive in light of the behavior of our modern mobile
populace.
Second, as the record on appeal makes plain, patrons of
businesses like defendant's often travel from and to states
other than the ones in which they reside to access this sort
of entertainment. The data collected by defendant's
expert, which included an analysis of the zip codes
WESTLA'N

provided by patrons of a similar establishment in the
northern part of our State, demonstrates that this is so.
That data suggests that confining our review only to
potentially *510 available locations within our borders
**1211 may not comport with the manner in which
individuals in fact exercise the rights that the First
Amendment protects.
Third, when this Court announced its rule for the
evaluation of such ordinances in Saddle Brook, we
intentionally adopted a regional approach to the relevant
market. We recognized that in the context of a statewide
statute, our trial courts could look beyond the borders of
any particular municipality and consider on a broader
scale whether there were adequate alternate avenues for
the operation of one of these business establishments.
That approach, inevitably, rests on expert opinions from
professional planners'' who can analyze relevant criteria to
define the market and evaluate the available alternatives,
forming the record on which our trial courts may then
reach their conclusions. By expressly adopting a regional
approach, this Court recognized that the evaluation of
alternative avenues would inevitably rest on the opinions
of experts, and therefore left to them, at least in part, the
question of how such a region would be defined.
Fourth, refusing to permit any consideration of locations
that are found in nearby states would result in unequal
treatment among our municipalities themselves. A town
in the middle of our State would be able to use a wide
market area comprised of many other places in New
Jersey, taking full advantage of the analytical framework
this Court established in Saddle Brook. A town on one of
our State's borders, however, would find that the regional
market approach that we created to be artificially
truncated, potentially requiring our border municipalities
to host far more businesses of this type than would
otherwise be the case. We do *511 not perceive in the
statute any intent of our Legislature to treat municipalities
differently based on happenstance nor do we conclude
that anything in our free speech or free expression
jurisprudence so requires.
Finally, the suggestion that our courts cannot consider
sites beyond our borders in evaluating whether there are
adequate alternate avenues of communication because the
operators of these businesses have no voice in the
government of municipalities in our neighboring states
ignores the fact that they have no more voice in the
government of other municipalities within our borders.
Simply because we have permitted that sites beyond our
own borders be considered as part of the analysis is no
different from requiring that the municipality that seeks to
enforce the buffer demonstrate permissible alternatives
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within our State.
When this Court considered the parameters for cases like
this one in Saddle Brook, we quoted a portion of Justice
Blackmun's concurrence in Schad. See Saddle Brook,
supra, 156 NJ. at 593, 722 A.2d 530. Significantly, it was
not the language seized upon by the Appellate Division's
majority in the matter now before this Court on appeal,
but a somewhat broader view of the subject at hand. As
Justice Blackmun observed:
This case does not require articulation of a rule for
evaluating the meaning of "reasonable access" in
different contexts. The scope of relevant zoning
authority varies widely across our country, as do
geographic configurations and **1212 types of
commerce among neighboring communities, and this
issue will doubtless be resolved on a case-by-case
basis.

[Schad, supra, 452 U.S. at 77- 79, 101 S.Ct. at
2187- 88, 68 l.Ed.2d at 686-87 (footnote omitted).]
Today we do no more than hold that as a part of the
evaluation of the regional market, it is permissible to
consider not only the "neighboring communities" that lie
within our State's borders, but to consider as relevant to
the question those "neighboring communities" that are
beyond those borders.
Our conclusion in this appeal is a narrow one. We do not
suggest that a record that demonstrates that the only
available alternate sites are beyond our borders would be
constitutionally *512 defensible. Nor do we suggest that a
record in which the majority of such sites are in another
state would pass constitutional muster. But travel between
states on our roads and through our public transportation
system, factors that both experts in this case found
relevant to their market analysis, is a fact of our modem
life in our increasingly mobile society. To ignore that
reality would be error.
As we have observed, the challenge to our trial courts in
considering matters of this type is a "formidable" one.
Saddle Brook, supra, 156 NJ. at 596, 722 A.2d 530. It
requires careful balancing of competing interests that play
out against the backdrop of the constitutional rights that
we recognize inform the debate. As our Appellate
Division has observed, these are difficult, fact-sensitive,
inquiries:
Thus, the first step under Saddle Brook will be the
determination of the relevant market area. Second, the
trial court must determine the availability of suitable
sites within that market area. With these two findings in
WES TL.AW

mind, the court must then determine whether the
number of suitable sites in relation to the size of the
market area, provides defendants with enough
alternatives to withstand constitutional scrutiny. Stated
differently, five suitable sites within a ten-mile market
area may be enough to satisfy constitutional concerns.
The same number of suitable sites within a fifty-mile
market area may not be. Ultimately, what will be
constitutionally sufficient will depend upon an
exquisite exercise of judicial authority, guided by the
fundamental principles embodied in the First
Amendment.

[Twp. Of Cinnaminson v. Bertino, 405 NJ.Super. 521,
537, 966 A.2d 14 (App.Div.), certi.f denied, 199 NJ.
516, 973 A.2d 384 (2009).]
In a like fashion, the trial court might conclude that the
number of alternative sites, even when some found in a
neighboring state arc inCludcd, is insufficient for l"irst
Amendment purposes. On the other hand, it might
conclude that sites in a neighboring state, by reason of
ease of access, sufficiently expand the pool of alternative
sites as to permit enforcement of an ordinance. Although
a record in which the only alternative avenues, or the
great majority of alternative avenues, are outside of New
Jersey would never be sufficient to withstand an
as-applied challenge, a trial court is not required to ignore
the existence of such alternatives. We hold only that the
availability of such sites is an appropriate factor to
consider as part of evaluating whether there are adequate
*513 alternative channels of communication within the
relevant market area.

III.
The judgment of the Appellate Division is reversed only
to the extent that it precluded consideration of alternative
sites in Staten Island; in all other respects the judgment of
the Appellate Division is affirmed.

**1213 Justice ALBIN, dissenting.
Today, this Court becomes the first in the nation to
suggest that a state can geographically restrict
constitutionally permissive expression within its borders,
in part, by offering a neighboring state as an alternative
forum. A sexually oriented gentlemen's club, although a
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disfavored form of expression by many, is nonetheless
protected by both the First Amendment of the United
States Constitution and Article 1, Paragraph 6 of the New
Jersey Constitution. At issue is whether New Jersey can
tell one of its citizens that a sexually oriented business
cannot be operated in a particular location in the State
because-as part of this Court's equation-a neighboring
state will accommodate its expressive activities.
NJS.A. 2C:34-7(a) prohibits a sexually oriented business
from operating within 1,000 feet of certain places, such as
schools, child care centers, playgrounds, residentially
zoned areas, and houses of worship. This statute is
constitutional, as applied, only if a sexually oriented
business is provided with "adequate alternative channels
of communication within the relevant market area." Twp.
of Saddle Brook v. A.B. Family Ctr., Inc., 156 NJ 587,
596-97, 722 A.2d 530 (1999).

In my view, New Jersey cannot under the federal or state
constitution restrict the location of sexually oriented
expression without providing that expression a safe haven
somewhere within this State's borders. A sexually
oriented business cannot be restricted based on the notion
that such constitutionally protected expressive activity is
permitted in a nearby state. Even aside *514 from the
Court's multi-state regional approach to constitutional
rights, the standard it adopts adds another confounding
layer of complexity to a test already difficult enough to
implement. Our judges will now have to become
conversant with the land-use laws and political realities of
zoning in neighboring states.
New Jersey's citizens have a federal
constitutional right to express themselves in
regardless of whether there is an available
neighboring state. Because the majority
otherwise, I respectfully dissent.

and state
their State,
forum in a
has ruled

I.

The First Amendment is applicable to the states through
the Due Process Clause of the Fourteenth Amendment,
and therefore New Jersey and its subdivisions may not
pass laws "abridging the freedom of speech." See
Edwards v. South Carolina, 372 U.S. 229, 83 S.Ct. 680, 9
L.Ed.2d 697 (1963); see also U.S. Const. amend. I
("Congress shall make no law ... abridging the freedom of
speech .... "). Sexually oriented speech and expressive
activities are protected under the First Amendment. See,
e.g., Schad v. Borough of Mount Ephraim, 452 U.S. 61,
66, 101 S.Ct. 2176, 2181-82, 68 L.Ed.2d 671, 678 (1981)
WES TL A'N

(protecting non-obscene nude dancing); City of Renton v.
Playtime Theatres, 475 U.S. 41, 47, 106 S.Ct. 925, 928,
89 L.Ed.2d 29, 37 (1986) (protecting adult theaters);
Smith v. California, 361 U.S. 147, 154-55, 80 S.Ct. 215,
219-20, 4 L.Ed.2d 205, 211-12 (1959) (protecting adult
bookstores). Such speech or expression, however, is
subject to reasonable time, place, and manner regulations.
Renton, supra, 475 U.S. at 46-47, 106 S.Ct. at 928, 89
L.Ed.2d at 37.
In Renton, the United States Supreme Court upheld the
constitutionality of a municipal ordinance, worded
similarly to NJ.SA. 2C:34-7, because the city used its
zoning power not to suppress expression, but rather to
make it available in certain other areas within the city's
borders.' **1214 Renton, supra, 475 U.S. at 54, 106
*515 S.Ct. at 932, 89 L.Ed.2d at 42. The Court made clear
that the First Amendment barred Renton "from effectively
denying" the owners of an adult theater "a reasonable
opportunity to open and operate" the theater "within the '
city." Ibid.
In Schad, the Supreme Court invalidated a municipal
ordinance that prohibited all live entertainment, including
non-obscene nude dancing, in the Borough's commercial
district. 452 U.S. at 76-77, 101 S.Ct. at 2186-87, 68
L.Ed.2d at 685. The Borough violated the First
Amendment by not "leav[ing] open adequate alternative
channels of communication" within the municipality for
the owner of an adult bookstore who provided his
customers with live nude dancing. Id. at 75-76, 101 S.Ct.
at 2186, 68 L.Ed. 2d at 685. The Court acknowledged that
a county-wide-zoning approach might have passed
muster, but such an approach was not before the Court
and the Borough had not shown that the adult bookstore's
exhibition was "available in reasonably nearby areas." Id.
at 74-76, 101 S.Ct. at 2186-87, 68 L.Ed.2d at 685.
Neither Renton nor Schad intimated that a municipality
could satisfy its First Amendment obligations by pointing
to an adjoining state that permitted sexually oriented
businesses. Significantly, in his concurring opinion in
Schad, Justice Blackmun declared: "Were I a resident of
Mount Ephraim, I would not expect my right to attend the
theater or to purchase a novel to be contingent upon the
availability of such opportunities in 'nearby' Philadelphia,
a community in whose decisions I would have no political
voice." Schad, supra, 452 U.S. at 78, l 01 S. Ct. at 2188,
68 L.Ed.2d at 686 (Blackmun, J., concurring).
In Saddle Brook, this Court permitted a regional approach
to alternative avenues of communication when analyzing
the constitutionality *516 of NJ.SA. 2C:34-7, a
state-wide restriction on the location of sexually oriented
businesses.' 156 NJ. at 596-97, 722 A.2d 530. In that
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case there was no area within Saddle Brook for a sexually
oriented business to operate without violating N.JS.A.
2C:34- 7. Id. at 591, 722 A.2d 530. This Court upheld the
statute's constitutionality as applied to Saddle Brook
provided there were "adequate alternative channels of
communication within the relevant market area." Id. at
596-97, 722 A.2d 530. The relevant market area
"include[d] areas located in other municipalities within
reasonable proximity to the Saddle Brook location." Id. at
597, 722 A.2d 530 (internal quotation marks omitlt:<l).
Nowhere in Saddle Brook did the Court even remotely
suggest that Manhattan, a municipality a short distance
away, would fall within the relevant market area. This
Court noted that "the constitutionality of a state statute ...
need not be determined solely by reference to the
boundaries of the municipality." Id. at 591, 722 A.2d 530.
The Court did not intimate that the constitutionality of a
state statute can be determined by looking outside the
state's borders.
The Saddle Brook approach already is the most expansive
geographical "place" regulation of a sexually oriented
business in the nation, but-to my mind-it is a sensible
and constitutional approach in a state with 566
municipalities, some smaller than a square mile. Saddle
Brook
comports
with
our
nation's
alternative-avenues-of-expression jurisprudence: ** 1215
a municipal zoning ordinance regulating sexually oriented
businesses must make available sites within the
municipality; a county-wide regulation must make
available sites within the county; and a state-wide
regulation must make available sites in nearby
municipalities within the state. The majority takes Saddle
Brook beyond the constitutional tipping point by allowing
consideration of out-of-state sites.
*517 Since Renton, a few federal courts have addressed
the possibility of considering sites outside the
municipality whose ordinance is at issue; however, they
ultimately avoided deciding the matter. See, e.g., Ill. One
News, Inc. v. City of Marshall, 477 F.3d461, 463-65 (7th
Cir.2007) (discussing possibility of considering available
sites in neighboring jurisdictions but declining to reach a
decision); Boss Capital, Inc. v. Casselberry, 187 F.3d
1251, 1254 (11th Cir.1999) (acknowledging sites
available outside city in question, but in light of unsettled
nature of Schad "opt [ing] to leave [the issue] open").
Other jurisdictions have considered only available sites
within the political subdivision whose ordinance is in
question. See, e.g., Topanga Press, Inc. v. City of Los
Angeles, 989 F.2d 1524, 1532-33 (9th Cir.1993) (limiting
analysis of alternative sites to those sites within City of
Los Angeles), cert. denied, 511 U.S. 1030, 114 S.Ct.
1537, 128 l.Ed.2d 190 (1994); Int'/ Eateries of Am. v.
WES Tl.AW

Broward Cnty., 941 F.2d 1157, 1164 (11th Cir.1991)
(looking only to available sites within Broward County to
determine whether county-wide zoning scheme was
constitutional), cert. denied, 503 U.S. 920, 112 S. Ct.
1294, 117 l.Ed.2d 517 (1992); Ranch House, Inc. v.
Amerson, 22 F.Supp.2d 1296, 1309 (N .D.Ala.1998)
(upholding state buffer zone statute where there were
ample available sites located in same county as well as
throughout state).

No court-until today-has held that a state can deny a
sexually oriented business its right of expression in one
state by asserting that an alternative channel of
communication is available in another state. In my view,
under the First Amendment, a state must give
constitutionally protected speech, however disfavored, a
home within its own boundaries, without reference to its
availability in an adjoining state.
This Court has held that "the New Jersey Constitution's
right of free speech is broader than the right against
governmental abridgement of speech found in the First
Amendment." N.J. Coal. Against War in the Middle E. v.
JM.B. Realty Corp., 138 N.J. 326, 353, 650 A.2d 757
(1994); see also Green Party v. Hartz Mountain Indus.,
164 N.J. 127, 145, 752 A.2d 315 (2000) ("[T]he *518
New Jersey[ ] Constitution's free speech provision is an
affirmative right, broader than practically all others in the
nation.").' It cannot be that the right to exercise expressive
rights in this State under the New Jersey Constitution
depends in any measure on whether alternative avenues of
communication are available in another state. If our State
places restrictions on disfavored speech or expressive
activities, the solution is not that New Jersey citizens can
exercise their rights in another state. However convenient
it may be for New Jersey citizens to travel to Staten
Island, that cannot be a basis to abridge their rights in this
State.

LI.

Last, the majority's approach is not only unconstitutional,
but unworkable and will **1216 generate needless
litigation. The consideration of out-of-state sites will
complicate an already "complex and detailed" analysis.
DEG, LLC v. Twp. of Fairfield, 198 N.J. 242, 258, 966
A.2d I 036 (2009). The present regional inquiry "entails,
among other things, expert assessments of the size of the
relevant market; the absolute number of available
locations; the relative number of such locations to land
mass; the ratio of locations to population; and the
qualitative availability of particular properties in light of
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their own unique characteristics." Ibid. Now, trial courts
will also have to balance the number of out-of-state
locations with in-state locations. Moreover, as New Jersey
borders New York, Pennsylvania, and Delaware, trial
judges will be forced to evaluate the statutory laws of
these states and the zoning regulations of its
municipalities. Our judges will have to become
conversant, if not experts, on land-use laws applying to
Staten Island, Manhattan, Philadelphia, and all other
neighboring out-of-state municipalities.

For reversal in part/affirmance in part-Chief Justice
RABNER, Justices LONG, HOENS, PATTERSON, and
WEFING (temporarily assigned}-5.

*519 This cannot be the equation that our Court had in
mind in Saddle Brook. The majority now takes the
reasoning of that case to an impractical and
unconstitutional conclusion.

All Citations

For Dissent-Justice ALBIN-1.
Not Participating-Justice LaVECCHIA-1.

208 N.J. 491, 33 A.3d 1200

For these reasons, I respectfully dissent.
Footnotes
Notwithstanding the concern expressed by the dissent that our holding in some fashion will permit municipalities to
"restrict the location of sexually oriented expression without providing that expression a safe haven somewhere within
this State's borders," ante at 513, 33 A.3d at 1213, the limited permission to consider sites elsewhere is simply part of
a regional approach.
2

The Borough's brief on appeal includes numerous arguments related to some of the issues it raised at the Chancery
Division and on appeal other than the single issue addressed in the dissent. As neither party sought certification on any
other issue, we need not recite them.

3

It is significant in this regard that defendant's professional planner did not exclude municipalities from his eighteen-mile
circle that were beyond the borders of our State for any reason relating to a planner's ordinary or customary
methodology or analysis. Instead, he did so only because of "legal advice." Absent some reason based in his
professional training or education as to why communities in Staten Island would be irrelevant to his analysis, we
presume that he would have considered them, as did the Borough's expert planner.
New Jersey's statute requires a 1,000-foot buffer between any sexually oriented business and
any church, synagogue, temple or other place of public worship, or any elementary or secondary school or any
school bus stop, or any municipal or county playground or place of public resort and recreation, or any hospital or
any child care center, or within 1,000 feet of any area zoned for residential use.
[N.J.S.A. 2C:34-7 (a).]

2

New Jersey appears to be one of only a few states to enact a state-wide restriction; in most states, these buffer zones
are enacted at the local level.

3

Article 1, Paragraph 6 provides that "[e]very person may freely speak, write and publish his sentiments on all subjects,
being responsible for the abuse of that right. No law shall be passed to restrain or abridge the liberty of speech or of
the press." N.J. Const. art. 1, 1J 6.
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When reviewing the validity of a city ordinance,
an appellate court is to presume the ordinance is
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RCI ENTERTAINMENT (SAN ANTONIO), INC.
d/b/a XTC Cabaret; and Players Club, LLC d/b/a
Players Club a/k/a Paradise Gentlemen's Club;
Appellants
v.
CITY OF SAN ANTONIO, Appellee.
No.

2 Cases that cite this headnote

[2]

Municipal Corporations
~Presumptions and burden of proof

04-11-00045-CV.

I
Feb. 8,

The burden of showing that a city ordinance is
invalid rests on the party attacking it.

2012.

Cases that cite this headnote
Synopsis
6ackground: City brought injunctive action against adult
club operator to enforce ordinance prohibiting public
nudity. The 285th Judicial District Court, Bexar County,
Richard Price, J., granted city injunctive relief. Club owner
appealed.

[3]

Home-rule cities have full power of
self-government and authority to do anything the
legislature could have authorized them to do.
Vernon's Ann.Texas Const. Art. 11, § 5.

Holdings: The Court of Appeals, Sandee Bryan Marion, J.,
held that:
111

Municipal Corporations
~Local legislation

ordinance was not preempted by state Penal Code;

1 Cases that cite this headnote

121

ordinance was not preempted by statute imposing fee on
customers admitted to a sexually oriented business;

131

ordinance did not violate free speech rights of erotic
dancers;

[4]

141

trial court's findings were sufficient to support
injunction; and
5

l l

Municipal Corporations
~Acts prohibited and punishable under both
general law and municipal ordinance
A city cannot enact an ordinance proscribing the
same conduct as is proscribed by the Penal Code.
V.T.C.A., Penal Code § 1.08.

injunction was overly broad.

Cases that cite this headnote
Affirmed in part, reversed in part, and remanded with
instructions.
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WESTLAW

If the legislature decides to preempt a subject
matter normally within a home-rule city's broad
powers, it must do so with unmistakable clarity.
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Vernon's Ann.Texas Const. Art. 11, § 5.
City
ordinance prohibiting nudity
and
semi-nudity in public places and requiring
permits for "human display establishments" was
not preempted by state Penal Code provisions
prohibiting public lewdness, indecent exposure,
and disorderly conduct; Penal Code provisions
did not contain explicit expression of
legislature's intent that Penal Code exclusively
govern criminalization of an intentional or
knowing appearance in a state of nudity in a
public place, and ordinance did not regulate same
conduct as Penal Code, in that, each Penal Code
section was aimed at conduct that contained a
sexual or obscene element, but ordinance was
directed only at act of appearing in a public place
in a state of nudity. V.T.C.A., Penal Code §§
21.07, 21.08, 42.01.

I Cases that cite this headnote

161

Municipal Corporations
~Concurrent and Conflicting Exercise of Power
by State and Municipality
A city ordinance that attempts to regulate a
subject matter a state statute preempts is
unenforceable to the extent it conflicts with the
state statute.
3 Cases that cite this headnote

Cases that cite this headnote
171

Municipal Corporations
~Concurrent and Conflicting Exercise of Power
by State and Municipality
1101

The mere fact that the legislature has enacted a
law addressing a subject does not mean that the
subject matter is completely preempted; when
there is no conflict between a state law and a city
ordinance, the ordinance is not void.

Municipal Corporations
~Concurrent and Contlicting Exercise of Power
by State and Municipality
Silence on the part of the state does not give rise
to an inference that the state has prohibited
localities from enacting ordinances further
regulating an area.

4 Cases that cite this headnote

Cases that cite this headnote
{8{

Municipal Corporations
~Conformity to constitutional and statutory
provisions in general

1111

Courts will not hold a state law and a city
ordinance repugnant to each other if they can
reach a reasonable construction leaving both in
effect; if there is no conflict, the ordinance is not
void.

Municipal Corporations
~Concurrent and Conflicting Exercise of Power
by State and Municipality
Ordinances that supplement or address a different
subject matter than a state statute are not
inconsistent with the statute unless the state has
explicitly provided that localities cannot further
regulate a given area.

2 Cases that cite this headnote

I Cases that cite this headnote
191

Municipal Corporations
~Concurrent and Conflicting Exercise of Power
by State and Municipality
Public Amusement and Entertainment
~Preemption
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by State and Municipality
Public Amusement and Entertainment

If a regulation is justified without reference to the
content of the speech or serves purposes
unrelated to the content, it is a content-neutral
regulation for purposes of analyzing whether a
regulation violates constitutional right to
freedom of speech, even if it has an incidental
effect on some speakers or messages but not
others. V.T.C.A., Local Government Code §
243.00l(b); U.S.C.A. Const.Amend. I.

~Preemption

City ordinance prohibiting nudity and
semi-nudity in public places and requiring
permits for "human display establishments" was
not preempted by statute imposing a $5 fee for
each customer admitted to a sexually oriented
business, where Local Government Code
specifically granted cities the authority to
regulate sexually oriented businesses. V.T.C.A.,
Local Government Code§ 243.00l(b); V.T.C.A.,
Bus. & C. § 102.052.
Cases that cite this headnote

[131

Cases that cite this headnote

1161

In analyzing whether a regulation violates
constitutional right to freedom of speech,
sufficient government interests justifying
content-neutral regulations include preventing
harmful secondary effects, and protecting morals
and public order. V.T.C.A., Local Government
Code§ 243.00l(b); U.S.C.A. Const.Amend. I.

Constitutional Law
~Content-Based Regulations or Restrictions

Regulations that by their terms distinguish
favored speech from disfavored speech on the
basis of ideas or views expressed are
content-based for purposes of analyzing whether
a regulation violates constitutional right to
freedom of speech. Vernon's Ann.Texas Const.
Art. 1, § 8; U.S.C.A. Const.Amend. 1.
Cases that cite this headnote

1141

Constitutional Law
,~Content-Neutral Regulations or Restrictions

Cases that cite this headnote

1171

Constitutional Law
,~Secondary effects

In analyzing whether a regulation violates
constitutional right to freedom of speech, within
the limited field of regulations on public
exhibitions of adult entertainment, the presence
of negative secondary effects permits public
nudity regulations to be treated as content-neutral
and so subject only to intermediate scrutiny.
V.T.C.A., Local Government Code§ 243.00l(b);
U.S.C.A. Const.Amend. I.

Constitutional Law
~Content-Based Regulations or Restrictions

A rule that is applied because of disagreement
with a message presented or a rule that has a
substantial risk of eliminating certain ideas or
viewpoints from the public dialogue is
content-based for purposes of analyzing whether
the rule violates constitutional right to freedom of
speech. V.T.C.A., Local Government Code §
243.00l(b); U.S.C.A. Const.Amend. I.

1 Cases that cite this headnote

Cases that cite this headnote
1181

1151

Constitutional Law
r~Content-Neutral Regulations or Restrictions

V.JESTLAW

Constitutional Law
~Secondary effects

City ordinance's public nudity ban would be
properly evaluated as a content-neutral
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restriction, and therefore, would be subject to
intermediate scrutiny analysis for purposes of
analyzing whether it violated constitutional right
to freedom of speech, where the interest in
combating the secondary effects associated with
sexually oriented businesses was unrelated to the
suppression of the erotic message conveyed by
nude dancing. V.T.C.A., Local Government
Code§ 243.00I(b); U.S.C.A. Const.Amend. I.
1 Cases that cite this headnote

[191

required by ordinance to go from complete
nudity to partly clothed involved a de minimis
impact on the ability of dancers to express
eroticism. V.T.C.A., Local Government Code §
243.00l(b); U.S.C.A. Const.Amend. 1.
1 Cases that cite this headnote

[211

Trial court's findings that ordinance prohibited
owner-operators
of
"Human
Display
Establishments" from intentionally allowing an
individual to appear on the premises in a state of
nudity, and that club operator offered live nude
entertainment, constituted ·a finding that cluh
operator committed a wrongful act by violating
the ordinance, and was, therefore, sufficient to
support injunction prohibiting club from
violating ordinance, where ordinance provided
city with remedy of either criminal or civil action
against a violator, and city pursued a civil aclion .

Constitutional Law
~Content-Neutral Regulations or Restrictions
Constitutional Law
Narrow tailoring requirement; relationship to
governmental interest
A city ordinance imposing a content-neutral
restriction on speech withstands intermediate
scrutiny if it (i) falls within the constitutional
power of the city, (ii) furthers an important or
substantial government interest, (iii) furthers that
interest in a manner unrelated to the suppression
of free expression, and (iv) imposes no greater
incidental restriction on protected speech than is
essential to the furtherance of that interest.
V.T.C.A., Local Government Code§ 243.00I(b);
U.S.C.A. Const.Amend. I.

Cases that cite this headnote

[221

An injunction must be as definite, clear, and
precise as possible and, when practicable, it
should inform the defendant of the acts he is
restrained from doing without calling on him for
inferences or conclusions about which persons
might well differ and without leaving anything
for further trial. Vernon's Ann.Texas Rules
Civ.Proc., Rule 683.

Constitutional Law
~Secondary effects
Public Amusement and Entertainment
~Dancing and other performances
City ordinance prohibiting nudity
and
semi-nudity in public places and requiring
permits for "human display establishments,"
imposed no greater incidental restriction on
protected speech than was essential to the
furtherance of the governmental interest in
combating the secondary effects associated with
sexually oriented businesses, and therefore,
ordinance withstood intermediate scrutiny, and
did not violate free speech rights of erotic
dancers; being in a state of nudity was not an
inherently expressive condition, and being

WEST LAW

Injunction
~Specificity, vagueness, overbreadth, and
narrowly-tailored relief

I Cases that cite this headnote
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Injunction
· Sexually-oriented businesses; obscenity

Cases that cite this headnote

[23]

Injunction
(~Specificity, vagueness, overbreadth, and
narrowly-tailored relief

An injunction should be broad enough to prevent
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a repetition of the wrong sought to be corrected;
but, it must not be so broad as to enjoin a
defendant from activities that are a lawful and
proper exercise of his rights. Vernon's
Ann.Texas Rules Civ.Proc., Rule 683.

scientific, political, or social value," and because
injunction did not provide for the exception, it
had potential to act as a prior restraint on persons
who would otherwise fall under the exception.
V.T.C.A., Local Government Code§ 243.00l(b);
U.S.C.A. Const.Amend. 1.

1 Cases that cite this headnote
Cases that cite this headnote

[24]

Injunction
~Specificity, vagueness, overbreadth, and
narrowly-tailored relief
Injunction
'loi""Issues, proof, and variance

*593 From the 285th Judicial District Court, Bexar
County, Texas, Trial Court No. 2010-CI--00195; Richard
Price, Judge Presiding.'
Attorneys and Law Firms

Where a party's acts are divisible, and some acts
are permissible and some are not, an injunction
should not -issue to restrain actions that are legal
or about which there is no asserted complaint.
Vernon's Ann.Texas Rules Civ.Proc., Rule 683.
2 Cases that cite this headnote

[25[

Injunction
~Abuse of discretion

The entry of an injunction that enjoins lawful as
well as unlawful acts may constitute an abuse of
discretion. Vernon's Ann.Texas Rules Civ.Proc.,
Rule 683.
Cases that cite this headnote

[26[

Injunction
~Sexually-oriented

businesses; obscenity

Injunction restraining club owners from allowing
all appearances in a state of nudity, did not
definitely, clearly, and precisely as possible,
inform club owners of the acts they were
restrained from doing without calling on club
owners for inferences or conclusions about which
persons might well differ, and therefore, was
overly broad; ordinance prohibiting club owners
from allowing appearances in a state of nudity
provided exception for "persons engaged in
expressing a matter of serious literary, artistic,
WESTLAW

James 0. Deegear, III, Deegear and Matthews, PLLC,
Alamo Heights, 1X, Michelle Matthews-Kasson, Law
Office of James 0. Deegear, III, San Antonio, TX, for
Appellants.
Savita Rai, Office of the City Attorney, Prosecution
Division, William M. McKamie, McKamie Kruger, LLP,
San Antonio, TX, for Appellee.
Sitting: SANDEE BRYAN MARION, Justice, PHYLIS J.
SPEEDLIN, Justice, MARIAL YN BARNARD, Justice.

OPINION

Opinion by: SANDEE BRYAN MARION, Justice.
This is an appeal from a permanent injunction and
declaratory judgment adverse to the appellants. We
conclude the ordinance is not preempted by or inconsistent
with the Texas Penal Code or the Texas Business and
Commerce Code, and is not an unconstitutional restraint
on freedom of expression. However, because the
injunction is overly broad in scope, we reverse in part and
remand.

THE ORDINANCE

In 2005, the City of San Antonio ("the City") adopted an
ordinance, later codified in the City's Code of Ordinances,
that prohibits nudity and semi-nudity in public places and
requires permits for "human display establishments." The

© 2017 Thomson Reuters. No claim to original U.S. Government Works.
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BACKGROUND

ordinance makes it unlawful
(a) for an individual to intentionally or knowingly
appear in a state of nudity in a public place.

(c) for an individual, person, corporation, or association
that manages, or operates a human display establishment
to intentionally or knowingly allow an individual to
appear on the premises of said establishment in a state of
nudity.

(e) for an owner-operator of a human display
establishment to intentionally or knowingly allow an
individual to appear on the premises of said
establishment in a state ofnudity.
<

SAN ANTONIO, TEX., CODE § 21-205(a), (c), (e)
(2005). 2
*594 The
ordinance
establishment" as

defines

"human

display

those premises, including those subject to regulation
under Chapters 54 or 243 of the Texas Local
Government Code, as amended, wherein there is
conducted the business of furnishing, providing or
procuring dancers, entertainers, or models who appear
live at said premises in a state of nudity or semi-nudity,
or while performing specified sexual activities.

One evening in December 2009, the San Antonio Police
Department appeared at the appellants' businesses to
conduct "inspections." At both establishments, police
arrested entertainers for appearing in a state of nudity in a
public place and managers for allowing the entertainers to
appear in a state of nudity in a human display
establishment. In separate lawsuits, which were later
consolidated: appellants sued the City seeking declaratory
and injunctive relief on the grounds that the ordinance was
preempted by the Texas Penal Code and the Texas
Business and Commerce Code. Alternatively, appellants
sought a declaration that the ordinance was
unconstitutional on the grounds that the ordinance imposed
an unreasonable and unnecessary limitation on expression
and
constitutionally-protected
activities,
thereby
constituting a prior restraint and "chilling effect" on
protected speech. The City counterclaimed, in both suits,
seeking to permanently enjoin the appellants from further
violations of subsections (a), (c), and (e) of section 21-205
of the ordinance.
Following a bench trial, the trial court rendered judgment
in favor of the City and denied all claims for relief asserted
by the appellants. Appellants are permanently enjoined as
follows:

Id. § 21-200.

The ordinance defines "nude or nudity or state of nudity"
as "a state of undress which fails to fully and opaquely
cover the anus, crevice of the buttocks, genitals, pubic
region, or perineum anal region, regardless of whether the
nipple and areola of the human breast are exposed." Id.
Any violation of the ordinance is punishable as a Class C
misdemeanor with a fine not to exceed $2,000.00. Id. §
21-208(a). The ordinance allows the City to seek
injunctive relief to enjoin violation of the ordinance. Id. §
21-213. Finally, an exception to the prohibition contained
in section 21-205 exists for a "person engaged in
expressing a matter of serious literary, artistic, scientific,
political, or social value." Id. § 2 l-207(c)(l).

WESTLAW

Appellant RCI Entertainment (San Antonio), Inc. d/b/a
XTC Cabaret ("RCI") operates a cabaret-type
establishment that offers live nude entertainment.
Appellant Players Club, LLC a/k/a Players Club a/k/a
Paradise Gentlemen's Club ("Players") also operates a
cabaret-type establishment that offers live nude
entertainment. Both companies have operated their
businesses within San Antonio, Texas since 1999 and 2002
respectively.

[Appellants] and their respective
agents,
servants,
employees,
representatives, contractors, and
those in active concert or
participation with it or them are
restrained from violating Article IX,
Section 21-205(a), (c), and (e) of
the City of San Antonio Code of
Ordinances [specifically restrained
from allowing individuals to appear
in a state of nudity at d/b/a The
Players Club a/k/a Paradise *595
Gentlemen's Club and
RCI
Entertainment (San Antonio), Inc.
d/b/a XTC Cabaret].
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The judgment provided that the restraint was binding on
RCI and Players "and upon those persons described in
Section 21-205(c) and (e) in active concert or participation
with it or them who receive actual notice of the order by
personal service or otherwise."
Appellants' motion for new trial was overruled by
operation of law, and this appeal ensued.

PREEMPTION

Appellants first argue the challenged portion of the
ordinance (subsections (a), (c), and (e) of section 21-205),
is preempted by the Texas Penal Code and the Texas Local
Government Code as a matter of law and, therefore, void.
Ill 12 113 1When reviewing the validity ofa city ordinance, an

appellate court is to presume the ordinance is valid. City of
Brookside Village v. Comeau, 633 S.W.2d 790, 792
(Tex.1982). The burden of showing that a city ordinance is
invalid rests on the party attacking it. Home-rule cities,
such as San Antonio, have full power of self-government
and authority to do anything the Legislature could have
authorized them to do. TEX. CONST. art. XI, § 5.
Therefore, courts now determine whether the Legislature
has limited the power of a home-rule city, not whether it
has made specific grants of authority. In re Sanchez, 81
S.W.3d 794, 796 (Tex.2002) (orig. proceeding) (per
curiam); see also Dallas Merchant's & Concessionaire's
Ass 'n v. City of Dallas, 852 S.W.2d 489, 490-91
(Tex.1993); State v. Chacon, 273 S.W.3d 375, 378
(Tex.App.-San Antonio 2008, no pet.).
4

1 1 On appeal, appellants argue the Texas Legislature has

clearly indicated its intent to limit the power of cities to
regulate certain behavior by the enactment of Penal Code
section 1.08, which provides that "[n]o governmental
subdivision or agency may enact or enforce a law that
makes any conduct covered by this code an offense subject
to a criminal penalty." TEX. PENAL CODE ANN. § 1.08
(West 2011 ). "In accordance with this provision, a city
cannot enact an ordinance proscribing the same conduct as
is proscribed by the Penal Code." City of Richardson v.
Responsible Dog Owners of Tex., 794 S.W.2d 17, 17
(Tex.1990). However, section 1.08 does not place any
greater restriction on a home-rule city than that which
existed prior to its enactment by virtue of article XI,
section 5 of the Texas Constitution. Id. at 19. Under article
XI, section 5 of the Texas Constitution, home-rule cities
have broad discretionary powers provided that no
ordinance "shall contain any provision inconsistent with
the Constitution of the State, or of the general laws enacted
WESTLAW

by the Legislature of this State .... " TEX. CONST. art. XI, §
5(a).
151 161 171

rsr If the Legislature decides to preempt a subject
matter normally within a home-rule city's broad powers, it
must do so with "unmistakable clarity." Dallas
Merchant's, 852 S.W.2d at 491; Chacon, 273 S.W.3d at
378. A city ordinance that attempts to regulate a subject
matter a state statute preempts is unenforceable to the
extent it conflicts with the state statute. In re Sanchez, 81
S.W.3d at 796; Dallas Merchant's, 852 S.W.2d at 491.
"Thus, the mere fact that the legislature has enacted a law
addressing a subject does not mean that the subject matter
is completely preempted." Responsible Dog Owners, 794
S. W.2d at 19. When there is no conflict between a state law
and a city ordinance, the ordinance is not void. Id.
Accordingly, courts will not hold a state law and a city
ordinance repugnant to each *596 other if they can reach a
reasonable construction leaving both in effect. In re
Sanchez, 81 S. W.3d at 796; Dallas Merchant's, 852
S. W.2d at 491. If there is no conflict, the ordinance is not
void. Chacon, 273 S.W.3d at 378.

A. Does the Texas Penal Code Preempt the Ordinance?
191 Appellants contend the City's ordinance is an attempt to
regulate the same conduct as the Penal Code, i.e., under
what circumstances it is illegal to appear in public in a state
of nudity. We first must determine whether the City is
attempting to regulate the same conduct as the State. If the
ordinance is an attempt to regulate the same conduct
governed by the Penal Code, then we next must decide
whether the ordinance conflicts with the applicable Penal
Code sections.

The Penal Code sections at issue here criminalize public
lewdness, indecent exposure, disorderly conduct, and
public indecency. Under Penal Code section 21.07, a
person commits the offense of public lewdness "if he
knowingly engages in any of the following acts in a public
place or, if not in a public place, he is reckless about
whether another is present who will be offended or
alarmed by his:"
(I) act of sexual intercourse;

(2) act of deviate sexual intercourse;
(3) act of sexual contact; or
(4) act involving contact between the person's mouth or
genitals and the anus or genitals of an animal or fowl.
TEX. PENAL CODE § 2 l .07(a). An offense under this
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section is a Class A misdemeanor. Id. § 2 I .07(b).
Under Penal Code section 21.08, a person commits the
offense of indecent exposure "if he exposes his anus or any
part of his genitals with intent to arouse or gratify the
sexual desire of any person, and he is reckless about
whether another is present who will be offended or
alarmed by his act." Id. § 2 l .08(a). An offense under this
section is a Class B misdemeanor. Id. § 2 I .08(b).
Penal Code section 42.0 l provides that a person commits
the offense of disorderly conduct "if he intentionally or
knowingly ... exposes his anus or genitals in a public place
and is reckless about whether another may be present who
will be offended or alarmed by his act.. .. " Id. §
42.0l(a)(IO). With exceptions not pertinent here, an
offense under this section is a Class C misdemeanor. Id. §
42.0l(d). Finally, Penal Code section 43.23 provides as
follows:
A person commits [the offense of public indecency] if,
knowing its content and character:
(1) promotes or possesses with intent to promote any
obscene material or obscene device; or

(2) produces, presents, or directs an obscene
performance or participates in a portion thereof that is
obscene or that contributes to its obscenity.
Id. § 43.23(c)(2). With exceptions not pertinent here, an
offense under subsection (a) is a state jail felony and an
offense under subsection (c) is a Class A misdemeanor. Id.
10

1 1 flll None of these sections contain an explicit

expression of the Legislature's intent that the Penal Code
exclusively governs the criminalization of an intentional or
knowing appearance in a state ofnudity in a public place. 3
Appellants argue that *597 the Penal Code implicitly
allows nudity except under limited circumstances. We
disagree with appellants' argument. "Silence on the part of
the state does not give rise to an inference that the state has
prohibited localities from enacting ordinances further
regulating an area." J & B Entm 't, Inc. v. City of Jackson,
Miss., 152 F.3d 362, 379 (5th Cir.1998) (concluding that
state's ban of lewd public nudity and silence on subject of
nonlewd public nudity did not give rise to an inference that
the state expressed an intent to allow nonlewd public
nudity). Ordinances that supplement or address a different
subject matter than a state statute are not inconsistent with
the statute unless the state has explicitly provided that
localities cannot further regulate a given area. See In re
Sanchez, 81 S. W.3d at 796.
We conclude the ordinance is not preempted by Penal
WESTLAW

Code sections 21.07, 2 l.08, or 43 .23 because these
sections are not directed at the same conduct as the
ordinance. Penal Code section 21.07 proscribes sexual or
deviate sexual intercourse and certain forms of sexual
contact in a public place. Penal Code section 21.08
prohibits a person from exposing him or herself with the
intention of arousing or gratifying sexual desire, and with
reckless disregard for whether another person may be
present who will be offended or alarmed by his or her act of
exposure. Penal Code section 43.23 proscribes a
"performance" that involves "obscenity." Thus, each of
these Penal Code sections is aimed at conduct that contains
a sexual or obscene element. The ordinance, however, is
directed only at the act of appearing in a public place in a
state of nudity. Therefore, because the ordinance does not
regulate the same conduct as Penal Code sections 21.07,
21.08, or 43.23; the ordinance is not preempted by these
sections.
We acknowledge, however, that a comparison between
Penal Code section 42.0 I and the ordinance is a closer call
because there is some overlap. Penal Code section 42.0 I
prohibits a person from exposing him or herself with
reckless disregard for whether another person may be
present who will be offended or alarmed by his or her act of
exposure. The ordinance is directed at the act of appearing
in a public place in a state of nudity, regardless of whether
anyone else may be present to witness the nudity. Because
of this overlap, we will assume the ordinance does attempt
to regulate the same conduct as Penal Code section 42.01.
However, we conclude the ordinance here is similar to the
ordinance at issue in Responsible Dog Owners in that the
City's ordinance represents a "comprehensive attempt to
address" a specific type of public conduct-appearing in a
state of nudity. By contrast, Penal Code section 42.01 is
more limited because it requires reckless disregard for
whether another person may be present who will be
offended or alarmed by the act of nudity. Although there is
a small area of overlap in the provisions of *598 the narrow
Penal Code section and the broader ordinance, we
conclude this overlap does not render the ordinance
inconsistent with the Penal Code. See Responsible Dog
Owners, 794 S. W.2d at 19; J & B Entm 't, Inc., 152 F.3d at
380.

B. Does the Texas Business and Commerce Code
Preempt the Ordinance?
1iz1 Appellants also contend the Legislature recognized
nude entertainment as lawful conduct when it enacted
Business and Commerce Code section 102.052, which
imposes a fee "on a sexually oriented business in an
amount equal to $5 for each entry by each customer
admitted to the business." See TEX. BUS. & COM.CODE
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ANN. § 102.052(a) (West Supp.2011). Appellants rely on
City of Fort Worth v. McDonald, 293 S.W.2d 256
(Tex.Civ.App.-Fort Worth 1956, writ refd n.r.e.) to argue
that the City's ordinance banning live nude entertainment
deprives the State of this fee by making illegal that which
is legal and taxable under the laws of Texas.
In McDonald, the City of Fort Worth enacted an ordinance
that defined marble boards as a nuisance per se; made their
ownership, operation, or exhibition a misdemeanor;
prescribed a fine up to $200 for each day of violation; and
provided for summary seizure by any police officer. Id. at
258. A state statute at the time levied an occupation tax on
owners of "skill or pleasure coin-operated machines,"
which included marble machines, marble table machines,
and marble shooting machines. The court of appeals held
that merely because a city has the power by charter and
statute to define and prevent a nuisance does not mean a
city "may 'by an arbitrary standard, declare that to be a
nuisance which is not so in fact.'" Id. The court concluded
a city has no right to supersede a revenue statute by
declaration that a licensed business is a nuisance. Id.
However, the court noted no general statute allowed the
Fort Worth City Council to "prevent or prohibit" marble
boards. Id.
Here, Texas Local Government Code section 243.001
specifically grants to cities "authority ... to regulate
sexually oriented businesses with regard to any matters."
TEX. LOC. GOV'T CODE ANN .. § 243.00l(b) (West
2005). Therefore, we conclude Business and Commerce
Code section I 02.052 does not preempt the ordinance.

CONSTITUTIONAL RIGHTS

Finally, appellants assert the ordinance violates article l,
section 8, of the Texas Constitution, which provides that
"[ e]very person shall be at liberty to speak, write or publish
his opinions on any subject, being responsible for the abuse
of that privilege; and no law shall ever be passed curtailing
the liberty of speech or of the press." TEX. CONST. art. I,
§ 8. Appellants argue the Texas Constitution affords them
greater protection than the First Amendment to the U.S.
Constitution, which provides that "Congress shall make no
law ... abridging the freedom of speech, or of the press .... "
U.S. CONST. amend. I.
The difference between the federal constitution and our
state constitution is that the First Amendment to the U.S.
Constitution represents a restriction on governmental
interference with speech, while "Texans [in drafting our
state constitution] chose from the beginning to assure the
WESTLAW

liberties for which they were struggling with a specific
guarantee of an affirmative right to speak." Davenport v.
Garcia, 834 S.W.2d 4, 7-8 (Tex.1992). Over the years,
through various constitutional redrafts and amendments,
and even "amidst intense public debate over secession and
reconstruction," Texans continued to include "an
expansive freedom of expression clause" and reject the
"more narrow protections" *599 of the federal
constitution, indicating "a desire in Texas to ensure broad
liberty of speech." Id. at 8. "Consistent with this history,
the Texas Supreme Court has recognized that "in some
aspects our free speech provision is broader than the First
Amendment [to the U.S. Constitution]." Id. Under this
broader guarantee, it has been and remains the preference
of the Texas Supreme Court "to sanction a speaker after,
rather than before, the speech occurs" because this
"comports with article one, section eight of the Texas
Constitution, which both grants an affirmative right to
'speak ... on any subject,' but also holds the speaker
'responsible for the abuse of that privilege.'" Id. at 9.
However, the scope of this greater protection has been
questioned. See Tex. Dep 't of Tranp. v. Barber, 111
S.W.3d 86, 106 (Tex.2003); Operation Rescue-Nat'/ v.
Planned Parenthood of Houston & Se. Tex., Inc., 975
S. W.2d 546, 558-60 (Tex.1998). The mere assertion that
freedom of expression protections are broader under the
Texas Constitution than under the federal constitution
"means nothing." Bentley v. Bunton, 94 S.W.3d 561, 578
(Tex.2002). "[T]o assume automatically 'that the state
constitutional provision must be more protective than its
federal counterpart illegitimizes any effort to determine
state constitutional standards.' If the Texas Constitution is
more protective of a particular type of speech, 'it must be
because of the text, history, and purpose of the provision.'
" Comm 'n for Lawyer Discipline v. Benton, 980 S. W.2d
425, 434 (Tex.1998) (quoting Operation Rescue, 975
S.W.2d at 559) (internal citations omitted). The Benton
Court noted that the cases in which the Texas Supreme
Court has held the Texas Constitution creates a higher
standard than the First Amendment involved prior
restraints in the form of court orders prohibiting or
restricting speech. Id.
On appeal, appellants argue we must scrutinize the
ordinance under the higher standard of the Texas
Constitution. However, because no Texas court has
addressed the specific complaints raised in this appeal
regarding a city-wide ban on nudity, we look to federal
cases for guidance on whether the ordinance is
content-based or content-neutral.'

A. Is the Ordinance Content-Based or
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Content-Neutral?
On its face, the ordinance does not ban expression in the
form of nude dancing. Instead, the ordinance is a general
prohibition against public nudity. Thus, the ordinance
regulates conduct and not the content of anyone's speech.
See Erie v. Pap's A.M., 529 U.S. 277, 284, 290, 120 S.Ct.
1382, 146 L.Ed.2d 265 (2000) (plurality) (holding same
regarding ordinance that made it an offense for a "person
who knowingly or intentionally, in a public place ...
appears in a state of nudity *600 .... "); see also Barnes v.
Glen Theatre, Inc., 501 U.S. 560, 566-69, 111 S.Ct. 2456,
115 L.Ed.2d 504 (1991) (plurality) (holding same).
Because the essence of appellants' argument on appeal is
that
the
ordinance
prohibits
conduct-nude
dancing- precisely because of its communicative
attributes, we will begin our analysis with a consideration
of whether the ordinance is content-neutral or
content-based. Appellants assert the ordinance is
content-based for two reasons: (1) only dancers, managers,
and owners of human display establishments as opposed
to anyone else appearing in a state of public nudity-are
subject to criminal and civil liability under the ordinance,
and (2) the ordinance allows an exception to liability based
on the content of the speech for any "person engaged in
expressing a matter of serious literary, artistic, scientific,
political, or social value." SAN ANTONIO, TEX., CODE
§ 21-207(c)(l).

The Erie Court rejected an argument similar to the first
argument made by appellants here. In Erie, the respondent
argued the ordinance was "aimed" at suppressing
expression through a ban on nude dancing. 529 U.S. at 284,
120 S.Ct. 1382. The respondent supported this argument
by pointing to statements made by the city attorney that the
public nudity ban was not intended to apply to "legitimate"
theater productions. The Court concluded this was "really
an argument that the city council also had an illicit motive
in enacting the ordinance." Id. The Court rejected the
argument noting it would "not strike down an otherwise
constitutional statute on the basis of an alleged illicit
motive." Id. Likewise, here, we will not strike down an
ordinance on the grounds that only human displays
establishments are targeted by the ordinance. Also, we do
not agree that only dancers, managers, and owners of
human display establishments are targeted by the
ordinance. The ordinance makes it unlawful "for an
individual to intentionally or knowingly appear in a state of
nudity" in "all locations owned or open to the general
public" and is not limited only to human display
establishments. SAN ANTONIO, TEX., CODE§ 21- 200.
We also note that the ordinance was enacted pursuant to
Texas Local Government Code section 243 .00 I, which
expresses the Texas Legislature's concern "that the
WES TL.AW

unrestricted operation of certain sexually oriented
businesses may be detrimental to the public health, safety,
and welfare by contributing to the decline of residential
and business neighborhoods and the growth of criminal
activity." TEX. LOC. GOV'T CODEE§ 243.00l(a). We
believe the ordinance is not aimed at any expressive
content of appearing nude but at the secondary effects of
appearing nude in public. See Combs v. Tex. Entm 't Ass 'n,
347 S.W.3d 277, 286 (Tex.2011) (rejecting similar
argument made by operator of sexually oriented business
in challenge to $5.00 fee under Business and Commerce
Code section l 02.052).
Appellants also argue the ordinance is content-based
because it provides an exception from the general ban on
nudity based entirely on the content of the message
conveyed by the dancers. Appellants point to the exception
contained within the ordinance that exists for a "person
engaged in expressing a matter of serious literary artistic,
scientific, politicnJ, or social 'value." SAN ANTONIO,
TEX., CODE§ 21 - 207(c)(l). According to appellants, the
inclusion of this exception shows the City values some
forms of speech over other forms of speech. The premise
of this argument is that the ordinance is content-based
because it distinguishes favored speech (with "serious
literary, artistic, scientific, political, or social value") from
disfavored speech (appearing in a state of nudity) on the
basis of the ideas or views expressed.
*601 1131 l14J l15J Regulations that "by their terms distinguish
favored speech from disfavored speech on the basis of
ideas or views expressed are content-based." Turner
Broad. Sys. v. FCC, 512 U.S. 622, 643, 114 S.Ct. 2445,
129 L.Ed.2d 497 (1994). Thus, a rule that is applied
because of disagreement with a message presented or a
rule that has a substantial risk of eliminating certain ideas
or viewpoints from the public dialogue is content-based.
See id. at 642, 114 S.Ct. 2445. If, on the other hand, the
regulation is justified without reference to the content of
the speech or serves purposes unrelated to the content, it is
a content-neutral regulation, even if it has an incidental
effect on some speakers or messages but not others. Horton
v. City of Houston, 179 F.3d 188, 193 (5th Cir.1999), cert.
denied, 528 U.S. 1021, 120 S.Ct. 530, 145 L.Ed.2d 411
(1999).
7

1161 1' 1

Sufficient government interests justifying
content-neutral regulations include "preventing harmful
secondary effects," Erie, 529 U.S. at 293, 120 S.Ct. 1382,
and "protecting morals and public order," Barnes, 50 l U.S.
at 569, 111 S.Ct. 2456, both classic expressions of state
police powers. While "the messages conveyed by erotic
dancing and theatrical nudity may be similar, the social
by-products of each medium may be considerably
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different." See Boyd v. County of Henrico, 42 Va.App.
495, 592 S.E.2d 768, 776 (2004). Within the "limited field
of regulations on public exhibitions of adult
entertainment," therefore, the presence of negative
secondary effects permits public nudity regulations to be
treated "as content-neutral and so subject only to
intermediate scrutiny." Id. (internal citation omitted). We
therefore conclude the exception contained in the
ordinance does nothing more than ensure that the
ordinance incidentally restricts the least amount of
expressive conduct, and thus, protects the ordinance
against an overbreadth challenge.
psi We hold that the ordinance's public nudity ban should
be "properly evaluated as a content-neutral restriction
because the interest in combating the secondary effects
associated with [sexually oriented businesses] is unrelated
to the suppression of the erotic message conveyed by nude
dancing." Erie, 529 U.S. at 296, 120 S.Ct. 1382; Boyd, 592
· S.E.2d at 776. Because we believe the ordinance is
content-neutral, we also conclude the ordinance is not
entitled to the broader free speech protections granted
under the Texas Constitution. See also Kaczmarek v. State,
986 S.W.2d 287, 291 (Tex.App.-Waco 1999, no pet.)
(holding that broader Texas free speech protection does not
extend to topless/exotic dancing); 2300, Inc. v. City of
Arlington, 888 S.W.2d 123, 127 (Tex.App.-Fort Worth
1994, no writ) (holding same). Accordingly, we apply the
same intermediate scrutiny analysis under the Texas
Constitution as under the First Amendment to the U.S.
Constitution, and refer to federal cases analyzing the First
Amendment to the U.S. Constitution for guidance.

B. Intermediate Scrutiny
A content-neutral restriction on speech withstands
intermediate scrutiny if it (i) falls within "the constitutional
power" of the City, (ii) furthers an "important or
substantial government interest," (iii) furthers that interest
in a manner "unrelated to the suppression of free
expression," and (iv) imposes no greater incidental
restriction on protected speech "than is essential to the
furtherance of that interest." United States v. O'Brien, 391
U.S. 367, 376-77, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968).
Appellants do not contest the ordinance falls within the
City's constitutional power. As discussed above, the
ordinance furthers an "important or substantial
government interest," *602 and we believe the ordinance
furthers that interest in a manner unrelated to the
suppression of free expression. As to the fourth and final
0 'Brien requirement, the court in Boyd phrased the issue
as follows:

"marginally" within the "outer perimeters" of the First
Amendment) is the erotic message implicit in nude or
semi-nude dancing. There is no general right to take
one's clothes off in public. Nor is there a constitutional
right to wear pasties and G-strings rather than the
lingerie-like tops and bottoms required by the Henrico
[County] ordinance. Thus, we cannot ask whether
requiring slightly more clothes restricts the erotic
dancer's right to be less clothed. "Being 'in a state of
nudity,' " after all, "is not an inherently expressive
condition." Instead, we must ask whether the ordinance
unduly burdens the dancer's ability to express her erotic
message by requiring her to cover up slightly more of
her body with slightly more fabric.
Boyd, 592 S.E.2d at 777-78 (internal citations omitted).
1201

We agree with the Boyd court that being in a state of
nudity is not an inherently expressive condition. "A flasher
in a public mall may genuinely intend to communicate a
message-whether erotic, neurotic, or both. But the
communicative element in his conduct should receive no
constitutional protection." Id. at 775. Similarly, going from
complete nudity to being partly clothed involves a de
minimis impact on the ability of a dancer to express
eroticism. See Erie, 529 U.S. at 294, 120 S.Ct. 1382; see
also Boyd, 592 S.E.2d at 779 ("The dancer's erotic
message still reaches its intended audience. The additional
clothing just "makes the message slightly less graphic.").;
Therefore, we conclude the ordinance imposes no greater
incidental restriction on protected speech than is essential
to the furtherance of the governmental interest at which the
ordinance is aimed. Accordingly, the ordinance withstands
intermediate scrutiny.

1191
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C. Prior Restraint of Speech
Appellants also assert the ordinance has a chilling effect on
speech by impeding an individual's desire to express
herself through dance and by discouraging a patron's right
to receive the message. However, as we concluded above,
this is a content-neutral ordinance. "By its terms, the
ordinance regulates conduct alone." See Erie, 529 U.S. at
290, 120 S.Ct. 1382. Consequently, the ordinance is not an
unconstitutional prior restraint on speech.

PERMANENT INJUNCTION
1211

Finally, appellants challenge the trial court's injunction
on a variety of grounds. Appellants' first complaint is
directed toward the following trial court findings of fact:
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5. The ordinance prohibits an individual from
intentionally or knowingly appearing in a state of nudity
or semi-nudity in a public place and prohibits a manager,
operator or owner-operator of a Human Display
Establishment from intentionally or knowingly allowing
an individual to appear on the premises of *603 the
establishment in a state ofnudity or semi-nudity.
6. RCI/Players'
entertainment.

establishments

offer

live

nude

On appeal, appellants contend that although the trial court
found that appellants' businesses provided live nude
entertainment, the court did not specifically find or
conclude that offering live nude entertainment violated
subsections (a), (c), or (e) of the ordinance. Therefore,
appellants contend the City failed to show the existence of
a wrongful act, a prerequisite to obtaining a permanent
injunction. Appellants also assert the trial court was
req11ireo to find, but did not find, that their conduct was
illegal.
The ordinance provides for criminal prosecution for any
violation. SAN ANTONIO, TEX., CODE § 21-208
("Penalties and enforcement"). In addition to or in lieu of
this remedy, the ordinance allows tht: City lo seek
iajunctive relief to enjoin violation of the ordinance. Id. §
21-213 ("Authority to file suit"). The court found, and
appellants do not dispute, that their establishments "offer
live nude" entertainment. (Emphasis added.) Appearing in
nude in a public place or allowing someone to appear on
the premises of a human display establishment in a state of
nudity violates the ordinance. Proof of violation of the
ordinance "makes out a sufficient case for injunctive
relief." Id. Therefore, the trial court's findings constitute a
finding that appellants committed a wrongful act by
violating the ordinance. Because the City sought the civil
remedy of an injunction, the trial court was not required to
determine whether the appellants' conduct was illegal.
In several related complaints, appellants challenge the
scope and breath of the injunction. Appellants assert the
injunction acts as a prior restraint on future expressive
conduct because the injunction forbids "nude" dance prior
to any performance protected by the exception contained in
the ordinance. Appellants also assert the injunction
improperly fails to include the exception contained in
section 21-207(c)(1 ). Appellants argue the trial court had
to, but did not, find that the exception contained in section
21-207 of the ordinance did not apply. Appellants also
contend the injunction improperly eliminates the scienter
requirement contained in section 21-205. According to
appellants, not including the "intentionally" and
"knowingly" language of section 21-205, and instead,
restraining appellants from "allowing" nudity is vague and
WESTL.AW

subject to more than one interpretation.
22

1 1 "Every order granting an injunction and every

restraining order shall set forth the reasons for its issuance;
shall be specific in terms; shall describe in reasonable
detail and not by reference to the complaint or other
document, the act or acts sought to be restrained .... "
TEX.R. CIV. P. 683. An injunction must be as definite,
clear, and precise as possible and, when practicable, it
should inform the defendant of the acts he is restrained
from doing without calling on him for inferences or
conclusions about which persons might well differ and
without leaving anything for further trial. Webb v.
Glenbrook Owners Ass 'n, Inc., 298 S.W.3d 374, 384
(Tex.App.-Dallas 2009, no pet.).
123 1124 11 251 An injunction should be broad enough to prevent

a repetition of the wrong sought to be corrected. ld. But, it
must not be so broad as to enjoin a defendant from
activitfos that are a lawful and proper exercise of his rights.
Id. Where a party's acts are divisible, and some acts are
permissible and some are not, an injunction should not
issue to restrain actions that are legal or about which there
is no asserted complaint. Id. Thus, the entry of an
injunction that enjoins lawful as well as unlawful acts may
constitute an abuse of discretion. Id.
*604 The trial court's final judgment contains the
following finding:
The City of San Antonio ... enacted
Sections 21-205(c) and (e) of the
City Code, a zoning ordinance that
makes it unlawful for entities that
manage, own or operate Human
to
Display
Establishments
intentionally or knowingly allow
individuals to appear on the
premises in a state of nudity.
[Appellants]
intentionally
and
knowingly permit individuals to
appear in a state of nudity.
The trial court's final judgment then enjoins appellants
and their respective
agents,
servants,
employees,
representatives, contractors, and
those in active concert or
participation with it or them are
restrained from violating Article IX,
Section 21-205(a), (c), and (e) of
the City of San Antonio Code of
Ordinances [specifically restrained
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from allowing individuals to appear
in a state of nudity at d/b/a The
Players Club a/k/a Paradise
Gentlemen's
Club and RCI
Entertainment (San Antonio), Inc.
d/b/a XTC Cabaret]. (Emphasis
added.)
The judgment provides that the restraint is binding on RCI
and Players "and upon those persons described in Section
21-205(c) and (e) in active concert or participation with it
or them who receive actual notice of the order by personal
service or otherwise."
The judgment thus specifically states that the ordinance
"makes it unlawful for entities that manage, own or operate
Human Display Establishments to intentionally or
knowingly allow individuals to appear on the premises in a
state ofnudity." (Emphasis added.) The decretal paragraph
specifically enjoins appellants "from violating Article IX,
Section 21-205(a), (c), and (e) of the City of San Antonio
Code of Ordinances." The complained-of language is
additional language contained in a parenthetical. We
conclude the use of knowingly in a parenthetical does not
render the injunction vague.

Rule of Civil Procedure 683, which provides that every
order granting an injunction and every restraining order "is
binding only upon the parties to the action, their officers,
agents, servants, employees, and attorneys, and upon those
persons in active concert or participation with them who
receive actual notice of the order by personal service or
otherwise." TEX.R. CIV. P. 683. Appellants specifically
complain the injunction too broadly sweeps within its
scope "representatives and contractors" because those
persons are not specifically listed in Rule 683. We agree
that the inclusion of "representatives and contractors"
renders the scope of the injunction overly broad. See Metra
United Escalante, l.P. v. Lynd Co., 158 S.W.3d 535, 544
(Tex.App.-San Antonio 2004, no pet.) (holding injunction
overbroad because it included italicized parties: "It is
further Ordered that the Metra United Property *605
Owners, their agents, successors, substitutes, assigns,
partners, representatives, servants, employees, attorneys
and any other persons or entities in active concert or
participation with the Metra United Defendants (or with
notice of this Order or the restrictions imposed by this
Order) are hereby restrained from hindering .... ").

CONCLUSION

1261

However, we believe that because the injunction
restrains all appearances in a state of nudity, the injunction
does not, as definitely, clearly, and precisely as possible,
inform appellants of the acts they are restrained from doing
without calling on appellants for inferences or conclusions
about which persons might well differ and without leaving
anything for further trial. Although we do not believe the
trial court was required to find that the exception did not
apply, we agree with appellants that the injunction as
worded has the potential to act as a prior restraint on
"persons engaged in expressing a matter of serious literary,
artistic, scientific, political, or social value." SAN
ANTONIO, TEX., CODE § 21-207(c)(l). Because the
injunction does not include the exception contained in the
ordinance, the injunction too broadly enjoins appellants
from activities that are lawful and proper under the
ordinance.

Because the trial court's order is overly broad with regard
to the scope of the persons included and because the
injunction operates as a prior restraint on persons "engaged
in expressing a matter of serious literary, artistic, scientific,
political, or social value," we reverse the permanent
injunction in part and remand the cause to the trial court
with instructions to modify the scope of the injunction
order consistent with this opinion. We affirm the judgment
in all other respects.

All Citations

373 S.W.3d 589

Finally, appellants contend the injunction violates Texas
Footnotes
The Honorable Michael P. Peden, now retired, presided over the hearing and signed the judgment at issue in this appeal.
2

The ordinance also makes it "unlawful for an individual to intentionally or knowingly appear in a state of semi-nudity in a
public place." SAN ANTONIO, TEX., CODE§ 21-205(b). The ordinance also makes it unlawful "for an individual, person,
corporation, or association that manages, or operates a human display establishment to intentionally or knowingly allow
an individual to appear on the premises of said establishment in a state of semi-nudity" and "for an owner-operator of a
WESTLAW
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human display establishment to intentionally or knowingly allow an individual to appear on the premises of said
establishment in a state of semi-nudity." Id. § 21-205(d),(f). These subsections are not at issue in this appeal.
3

Compare, the Texas Alcoholic Beverage Code provides as follows:
(a) Except as is expressly authorized by this code, a regulation, charter, or ordinance promulgated by a
governmental entity of this state may not impose stricter standards on premises or businesses required to have a
license or permit under this code than are imposed on similar premises or businesses that are not required to have
such a license or permit.
(b) It is the intent of the legislature that this code shall exclusively govern the regulation of alcoholic beverages in this
state, and that except as permitted by this code, a governmental entity of this state may not discriminate against a
business holding a license or permit under this code.
TEX. ALCO . BEV.CODE ANN .. § 109.57(a), (b) 0-Afest 2007) ; see Dallas Merchant's, 852 S.W.2d at 491 ("The
Legislature's intent is clearly expressed in section 109.57(b) of the TABC-the regulation of alcoholic beverages is
exclusively governed by the provisions of the TABC unless otherwise provided . .... Section 109.57 clearly preempts an
ordinance of a home-rule city that regulates where alcoholic beverages are sold under most circumstances .").

4

Other Texas courts have addressed ordinances aimed, at least in part, at human display establishments, but have not
considered the same issue as in this appeal. See, e.g. Combs v. Tex. Entm 't Ass'n, 347 S.W.3d 277, 286 (Tex.2011)
(concluding that Texas statute requiring $5 fee for each customer admitted to a business offering live nude entertainment
and allowing consumption of alcohol was not aimed at any expressive content of the nude dancing) ; Kaczmarek v. State,
986 S.W.2d 287, 290 (Tex.App.-Waco 1999, no pet.) (considering whether ordinance that required a permit to operate a
sexually oriented business granted City of Houston "unbridled discretion" to grant or deny the permit, thereby allowing the
city to place a prior restraint upon the expressive conduct found in the dancing); 2300, Inc. v. City of Arlington, 888
S.W .2d 123, 126 (Tex.App .-Fort Worth 1994, no writ) (considering constitutionality of "no touch" provision in city
ordinance that regulated adult cabarets) .

5

The Boyd court noted, "Along these same lines, we do not accept appellants' unstated assumption that the more graphic
the dancer's display of nudity the more erotic her message necessarily becomes. While that may be true at the extremes
(like the contrast between a dancer in a snow skiing suit and one completely naked), it is not true at the margins (like the
contrast between a dancer wearing almost nothing and one wearing slightly more than almost nothing)." 592 S.E.2d at
779.

End of Document
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open-booth and dancer-access restrictions;
354 S.W.3d 187
Supreme Court of Missouri,
En Banc.

[SJ

[61 provisions of Act banning alcohol in such businesses

Michael OCELLO, et al., Appellants,

and which restricted hours of operation were permissible
content-neutral restrictions on speech;

v.
Chris KOSTER, in his official capacity as Missouri
Attorney General, Respondent.
No. SC 91563.

I
Nov. 15,

nudity ban served substantial government interest;

2011.

[?J plaintiffs' evidence did not cast direct doubt on
evidence that legislature reasonably relied on in enacting
restrictions banning alcohol and limiting hours of
operation to address secondary negative effects of higher
crime and reduced property values; and

[81 content-neutral restrictions on speech in Act did not

Synopsis
Background: Sexually oriented businesses, owners of
busil\esses, and residents filed suit against Missouri
Attorney General, challenging constitutional validity of
Regulation of Sexually Oriented Businesses Act, which
contained provisions concerning touching of dancers by
patrons, buffer zones around dancers, the banning of
nudity in their establishments, alcohol and hours
restrictions, and requirements that booths for viewing
books and films be open to view. The Circuit Court, Cole
County, Jon E. Beetem, J., granted Attorney General's
motion for judgment on pleadings, and plaintiffs
appealed.

disproportionately reduce amount of protected sexual
expression protected under First Amendment.
Affirmed.

West Headnotes (39)
Ill

Supreme Court reviews the
validity of a statute de novo.

Holdings: The Supreme Court, Laura Denvir Stith, J.,
held that:
failure by joint committee on legislative research to
conduct hearing on legislator's written request for hearing
related to fiscal note accompanying proposed legislation
for regulation of sexually oriented businesses did not
render Act unconstitutionally invalid;
Act was content-neutral
intermediate scrutiny;

restriction

subject

[2]

to

Constitutional Law
'1F>Presumptions and Construction as to
Constitutionality
A statute is presumed valid, and the Supreme
Court will uphold it unless it clearly and
undoubtedly conflicts with the constitution.

3
[ 1

legislature relied on evidence it reasonably believed
was relevant to establish connection between restrictions
requiring open booths for viewing sexually oriented
books and films and prohibiting patrons from touching or
coming within six feet of dancers, and negative secondary
effects of sexually oriented speech that such restrictions
were designed to address;

5 Cases that cite this headnote
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l plaintiffs' evidence did not cast direct doubt on
evidence relied upon by legislature m enacting

[
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~Doubt

Failure by joint committee on legislative
research to conduct hearing on legislator's
written request for hearing related to fiscal note
accompanying
proposed
legislation
for
regulation of sexually oriented businesses did
not violate state constitutional provision for
permanent joint committee on legislative
research, which "shall meet when necessary to
perform the duties, advisory to the general
assembly, assigned to it by law," and thus,
failure to conduct hearing did not render
Regulation of Sexually Oriented Businesses Act
constitutionally invalid; constitution required
only that committee be formed, that it meet, and
that it perform its advisory role, constitution did
not require hearing or preparation of fiscal note,
constitution did not require legislature to adopt
committee's advice, and statute governing
proposal of legislation did not provide that
failure to conduct hearing on legislator's request
relating to fiscal note provided no penalty for
such failure. V.A.M.S. Const. Art. 3, § 35;
V.A.M.S. § 23.140.

The Supreme Court resolves all doubt in favor
of a statute's validity.
5 Cases that cite this headnote

141

Appeal and Error
of Review Dependent on Nature of
Decision Appealed from

~Extent

In reviewing grant of a motion for judgment on
the pleadings, the appellate court must decide
whether the moving party is entitled to judgment
as a matter of law on the face of the pleadings.
Cases that cite this headnote

Cases that cite this headnote

Pleading
~Matters

not admitted

In considering a motion for judgment on the
pleadings, the court will not blindly accept the
legal conclusions drawn by the pleaders from
the facts.

181

Cases that cite this headnote

161

Joint Committee on Legislative Research has
only the power granted it by the constitutional
provision that creates it, and the General
Assembly cannot increase the authority of the
Committee beyond the powers set forth in the
constitution. V.A.M.S. Const. Art. 3, § 35.

Pleading
pleaded facts, admission of

~Well

The well-pleaded facts of the non-moving
party's pleading are treated as admitted on
motion for judgment on the pleadings.
Cases that cite this headnote

Constitutional Law
and scope in general
States
Committees

~Nature

Cases that cite this headnote

191

Constitutional Law
Expression

~Sexual

171

States
·~Committees

WESTLAW

If restrictions on sexually oriented speech are
content-neutral, they will be reviewed under an
intermediate scrutiny standard.
U.S.C.A.
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Const.Amend. 1.
I Cases that cite this headnote
Cases that cite this headnote
[12]

[10]

Constitutional Law
FContent-Neutral Regulations or Restrictions

Constitutional Law
FSecondary effects
Although legislation regulating sexually
oriented conduct nominally looks at the content
of the speech in the sense that it is aimed at
sexually oriented conduct, it is nevertheless
"content-neutral," and therefore, subject to
intermediate scrutiny review, if the predominate
concerns motivating it are with the secondary
effects caused by the speech, and not with the
content of the speech. U.S.C.A. Const.Amend.
1.

Under an intermediate scrutiny standard,
content-neutral legislation is examined to
determine whether: (I) it is aimed at the
negative secondary effects associated with the
restricted activity and not the content of the
restricted speech; (2) it is a time, place and
manner restriction and not a total ban on speech;
and (3) it is designed to serve a substantial
government interest and leaves open alternative
of
communication.
U.S.C.A.
avenues
Const.Amend. 1.

Cases that cite this headnote

Cases that cite this headnote
1131

[11 I

Constitutional Law
effects

~Secondary

Regulation of Sexually Oriented Businesses Act
was content-neutral, and not content-based
restriction, and therefore, was subject to
intermediate scrutiny, in suit brought by
numerous sexually oriented businesses and
others based on claim that Act violated First
Amendment right of free speech; stated purpose
of Act was to establish "reasonable and uniform
regulations to prevent the deleterious secondary
effects of sexually oriented businesses within
the state," Act did not ban sexually oriented
businesses of any type, but instead sought to
reduce negative secondary effects associated
with such businesses, including detrimental
health and sanitary conditions, prostitution and
drug-related crimes, and deterioration of
surrounding neighborhoods, and Act stated that
its purpose was to provide content-neutral time,
place and manner or comparable restrictions on
these businesses so as to limit their secondary
negative effects. U.S.C.A. Const.Amend. I;
V.A.M.S. § 573.525 et seq.

Constitutional Law
FStrict or exacting scrutiny; compelling
interest test
Content-based restrictions on speech are subject
to strict scrutiny. U.S.C.A. Const.Amend. 1.
I Cases that cite this headnote

[141

Constitutional Law
FStrict or heightened scrutiny; compelling
interest
Under
strict
scrutiny,
legislation
is
presumptively invalid and will be declared
unconstitutional unless it is narrowly tailored to
serve a compe,lling government interest.
1 Cases that cite this headnote

[15]

States
~Police

WESTLAW

power
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In determining whether time, place, and manner
restrictions on speech are designed to serve a
substantial government interest, the government
has the initial burden of showing that it relied on
evidence that is reasonably believed to be
relevant for demonstrating a connection between
speech and a substantial,
independent
government interest. U.S.C.A. Const.Amend. 1.

The legislature is not required to undertake
comparative studies before enacting health and
safety laws; to the contrary, a legislative body
may choose which evil to regulate first and need
not strike at all evils at the same time or in the
same way.
Cases that cite this headnote

Cases that cite this headnote

1161

Constitutional Law
iFSecondary effects
Public Amusement and Entertainment
iFSexually Oriented Entertainment
Statutes
Motives, Opinions, and Statements of
Legislators

[19[

Constitutional Law
<PFreedom of speech, expression, and press
Little evidence is required to meet the
government's initial burden of showing that it
relied on evidence reasonably believed to be
relevant for demonstrating a connection between
a time, place or manner restriction on speech
and a substantial, independent government
interest; the evidence does not need to be
directly related to the government's rationale, as
long as it fairly supports the rationale. U.S.C.A.
Const.Amend. 1.

One legislator's comments disparaging sexually
oriented businesses would not be imputed to
entire General Assembly, for purposes of
detennining whether Regulation of Sexually
Oriented Businesses Act was content-neutral
restriction on speech subject to intermediate
scrutiny. U.S.C.A. Const.Amend. l; V.A.M.S. §
573.525 et seq.

Cases that cite this headnote
Cases that cite this headnote

120[
(171

Constitutional Law
~Motive

A court will not strike down an otherwise
constitutional statute on the basis of an alleged
illicit legislative motive; what motivates one
legislator to make a speech about a statute is not
necessarily what motivates scores of others to
enact it, and the stakes are sufficiently high for
the Supreme Court to eschew guesswork.
Cases that cite this headnote

(18(

Constitutional Law
of speech, expression, and press

~Freedom

WES TL.AW

Constitutional Law
tailoring requirement; relationship to
governmental interest

~Narrow

In determining whether a content-neutral
restriction on speech was designed to serve a
substantial independent government interest, the
government need not conduct new studies or
produce evidence independent of that already
generated by other government entities to
demonstrate the problem of secondary effects of
the speech, so long as whatever evidence the
government relies upon is reasonably believed
to be relevant to the problem that the
government addresses, and if the government
finds it is reasonable to rely on prior judicial
opinions that uphold similar restrictions and
those opinions fairly support its enactments, that
is sufficient to meet this standard. U.S.C.A.

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

4

Ocello v. Koster, 354 S.W.3d 187 (2011)

Const.Amend. 1.

effects the restriction served to address, the
burden shifts to the challenger to cast direct
doubt on the government's rationale, either [l]
by demonstrating that the government's
evidence does not support its rationale or [2] by
furnishing
evidence
that
disputes
the
government's factual findings; this type of direct
doubt must be cast on every rationale the
government used to justify its restrictions.
U.S.C.A. Const.Amend. 1.

Cases that cite this headnote

[211

Constitutional Law
effects

~Secondary

In reviewing the government's evidence of
secondary negative effects of sexually oriented
businesses, for the purposes of determining
whether a content-neutral restriction on speech
addresses those effects, courts must show
deference
to
the
legislature's
superior
knowledge of the negative secondary effects
caused by sexually oriented businesses.
U.S.C.A. Const.Amend. 1.

Cases that cite this headnote

[24[

In reviewing a First Amendment challenge to a
content-neutral restriction on speech under
intermediate scrutiny, in determining whether
the government has made the showing that it
relied on evidence that it reasonably believed to
be relevant to establish a connection between its
restriction and the suppression of negative
secondary effects, neither the Supreme Court
nor any court has the right to reweigh the
evidence relied on by the legislature. U.S.C.A.
Const.Amend. 1.

Cases that cite this headnote

1221

Constitutional Law
of speech, expression, and press

~Freedom

In a First Amendment challenge to a
content-neutral restriction on speech, the
government cannot rely on shoddy data or
reasoning to satisfy its initial burden of showing
that it relied on evidence it reasonably believed
was relevant to demonstrate the secondary
negative effects of sexually oriented speech that
its content-neutral restriction was designed to
address. U.S.C.A. Const.Amend. 1.

Constitutional Law
~Reasonableness

Cases that cite this headnote

125]

Constitutional Law
tailoring requirement; relationship to
governmental interest

~Narrow

Cases that cite this headnote

[231

Constitutional Law
of speech, expression, and press

~Freedom

In a First Amendment challenge to the
constitutionality of a content-neutral restriction
on speech, if the government meets its initial
burden of showing that it relied on evidence it
reasonably
believed
was
relevant
to
demonstrating a connection between the
restriction on speech and the secondary negative
WESTLAW

In reviewing a First Amendment challenge to a
content-neutral restriction on speech under
intermediate scrutiny, the court will not look to
see whether the challenger has shown an issue
of fact exists as to whether the statute's
provisions will limit the secondary negative
effects of the speech; to the contrary, the
question is whether the challenger has cast direct
doubt on the government's rationale for the
restriction, either by demonstrating that the
evidence does not support its rationale that the
restrictions will limit secondary effects or by
demonstrating that, while it appears to do so, the
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~Freedom

evidence is faulty and does not in fact support
the legislature's factual findings. U.S.C.A.
Const.Amend. 1.

In reviewing a First Amendment challenge to a
content-neutral restriction on speech under
intermediate scrutiny, only if the challenger
succeeds in casting direct doubt on the
government's evidence that it believed was
relevant to establish a connection between the
restriction and the suppression of negative
secondary effects does the burden shift back to
the government to supplement the record with
evidence renewing support for a theory that
justifies its restriction. U.S.C.A. Const.Amend.

Cases that cite this headnote

(261

Constitutional Law
.o=Particular claims
Constitutional Law
.o=Freedom of speech, expression, and press

In reviewing a First Amendment challenge to a
content-neutral restriction on speech under
intermediate scrutiny, challengers cannot simply
make conclusory generalized allegations in their
pleadings that the restrictions are invalid or are
aimed at speech; they must discredit all
rationales offered by the government, and
unsystematic or anecdotal evidence, or evidence
that merely attacks one type of evidence, would
not be enough to cast direct doubt on the
government's evidence. U.S.C.A. Const.Amend.
1.
Cases that cite this headnote

1271

Constitutional Law
oO=Narrow tailoring requirement; relationship to
governmental interest

If the challenger fails to cast direct doubt on the
government's evidence that it reasonably
believed to be relevant to establish a connection
between a content-neutral restrictions and the
suppression of negative secondary effects, the
intermediate scrutiny test governing review of a
content-neutral restriction on speech is satisfied,
and the government will have established that
the restriction is designed to serve a substantial
government interest. U.S.C.A. Const.Amend. I.
Cases that cite this headnote

28

1 1

Constitutional Law

WESTLAW

of speech, expression, and press

1.

Cases that cite this headnote

1291

Constitutional Law
..... sexually Oriented Businesses; Adult
Businesses or Entertainment
Public Amusement and Entertainment
Dancing and other performances
Public Amusement and Entertainment
Motion pictures, videos and games

In enacting Regulation of Sexually Oriented
Businesses Act, legislature relied on evidence it
reasonably believed was relevant to establish
connection between regulations requiring that
booths for viewing sexually oriented books and
films be open to view from central location and
prohibiting patrons from touching or coming
within six feet of dancers, and negative
secondary effects of sexually oriented speech
that such restrictions were designed to address,
for purposes of claim by sexually oriented
businesses that Act was unconstitutional
restriction on speech under First Amendment;
Arizona study documented dozens of samples
obtained from closed booths in ten different
sexually oriented businesses, more than 88% of
which contained semen, Missouri health
department officials noted that people infected
with sexually transmitted diseases, including
HIV, frequented these businesses and often
engaged in unprotected sex, and other judicial
opinions noted findings that closed booths and
touching of or close proximity of patrons to
dancers led to unsanitary conditions and spread
of disease. U.S.C.A. Const.Amend. 1; V .A.M.S.
§ 573.525 et seq.
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safety concerns, did not cast direct doubt on
evidence that legislature reasonably relied on
that was relevant to establish connection
between regulations within Regulation of
Sexually Oriented Businesses Act requiring that
booths for viewing sexually oriented books and
films be open to view from central location and
prohibiting patrons from touching or coming
within six feet of dancers, and negative
secondary effects, namely unsanitary and
unhealthy conditions, potential for spread of
disease, and safety that restrictions were
designed to address, for purposes of determining
whether content-neutral restrictions served
substantial
government
interest,
under
intermediate
scrutiny
review.
U.S.C.A.
Const.Amend. 1; V.A.M.S. § 573.525 et seq.

Cases that cite this headnote

[30[

Constitutional Law
effects
Public Amusement and Entertainment
~Dancing and other performances
Public Amusement and Entertainment
~Motion pictures, videos and games
~Secondary

University professor's challenge as to whether
legislature had chosen best method of attacking
negative secondary effects of sexually oriented
businesses by enacting Regulation of Sexually
Oriented Businesses Act, together with
professor's testimony that alleged deleterious
effects of sexually oriented businesses on crime
and property values were overblown or
unsupported, did not cast direct doubt on
evidence that legislature reasonably relied on
that was relevant to establish connection
between regulations within Act requiring that
booths for viewing sexually oriented books and
films be open to view from central location and
prohibiting patrons from touching or coming
within six feet of dancers, and negative
secondary effects, namely unsanitary and
unhealthy conditions, potential for spread of
disease, and safety that restrictions were
designed to address, for purposes of determining
whether content-neutral restrictions served
substantial
government
interest,
under
intermediate
scrutiny
review.
U.S.C.A.
Const.Amend. 1; V.A.M.S. § 573.525 et seq.
Cases that cite this headnote

[31[

Constitutional Law
Oriented Businesses; Adult
Businesses or Entertainment
Public Amusement and Entertainment
~Dancing and other performances
Public Amusement and Entertainment
~Motion pictures, videos and games
~Sexually

Affidavits from various dancers and owners of
sexually oriented businesses, which merely
provided alternative views as to whether
sexually oriented businesses presented health or
WESTLAW

Cases that cite this headnote

[32[

Constitutional Law
in general
Public Amusement and Entertainment
~Dancing and other performances
~Nudity

Provision of Regulation of Sexually Oriented
Businesses Act that "[n]o person shall
knowingly or intentionally, in a sexually
oriented business, appear in a state of nudity,"
served substantial government interest, and thus,
was not unreasonable restriction on speech
under First Amendment; legislature relied on
numerous judicial opinions upholding nudity
bans similar to instant ban, which opinions
found connection between sexually oriented
businesses and negative secondary effects,
legislature
reviewed
anecdotal
evidence
describing health concerns related to nude
dancing, including testimony of former dancer
who explained that dancers constantly rubbed
against stripper poles and lay on floor, and that
performing these actions while completely nude
left their bodies exposed to bacteria, and
sexually oriented businesses did not offer any
evidence casting direct doubt on evidence or
judicial opinions relied upon by legislature that
it deemed relevant to establish connection
between ban and negative effects that ban was
intended to address. U.S.C.A. Const.Amend. 1;
V.A.M.S. § 573.531(3).
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legislature's reliance on evidence it reasonably
believed established connection between
restrictions and negative secondary effects
restrictions were designed to address. U.S.C.A.
Const.Amend. I; V.A.M.S. § 573.525 et seq.

Cases that cite this headnote

[33]

Constitutional Law
in general

Cases that cite this headnote

~Nudity

A nudity ban is a restriction on expressive
conduct, for the purposes of First Amendment
review, in the form of a total ban on nudity in
sexually oriented businesses, rather than a time,
place or manner restriction on such nudity.
U.S.C.A. Const.Amend. 1.

]35[

In determining whether the legislature relied on
evidence it reasonably believed was relevant to
establish
a
connection
between
the
content-neutral restriction on speech and a
negative secondary effect that the restriction is
designed to address, the government does not
bear the burden of providing evidence that rules
out every theory that is inconsistent with its
own. U.S.C.A. Const.Amend. I.

Cases that cite this headnote

[341

Constitutional Law
of operation
Constitutional Law
~Prohibition against intoxicating liquors in
adult establishments
Intoxicating Liquors
Licensing and regulation
Public Amusement and Entertainment
~Sexually Oriented Entertainment

Constitutional Law
of speech, expression, and press

~Freedom

~Hours

Cases that cite this headnote

[36[

Constitutional Law
effects
Intoxicating Liquors
~Licensing and regulation
Public Amusement and Entertainment
~Sexually Oriented Entertainment
~Secondary

Provisions of Regulation of Sexually Oriented
Businesses Act banning sale of alcohol in such
business, and which restricted hours of
operation, served substantial government
interest in preventing crime, and thus, were
permissible content-neutral restrictions on
speech under First Amendment; legislature
relied on numerous judicial opinions relating to
similar restrictions, which found that alcohol
and late hours were associated with higher
crime, it relied on anecdotal evidence of
conditions inside businesses, including firsthand
experiences of dancers who recounted drug use,
prostitution, and sexual abuse they frequently
faced, businesses presented no evidence to cast
direct doubt on those judicial opinions and
anecdotal evidence, and while businesses
presented alternative anecdotal evidence that
sexually oriented businesses did not increase
crime but offered high paying, stable jobs and
helped maintain safe communities, such
evidence suggesting that different conclusion
was reasonable did not cast direct doubt on
WESH.AW

University professor's studies and affidavit
challenging prov1s1ons of Regulation of
Sexually Oriented Businesses Act which banned
consumption of alcohol in sexually oriented
businesses and which limited businesses' hours
of operation, based on professor's belief that
businesses did not contribute to increase in
crime or reduce property values because studies
relied on by legislature lacked empirical
foundation, did not cast direct doubt on evidence
that legislature reasonably relied on that was
relevant to establish connection between
regulations and negative secondary effects of
crime and reduction in property values, and thus,
restrictions were reasonable content-neutral
restrictions on speech, under intermediate
scrutiny review, where comparative studies were
not necessary to establish connection between
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substantially intact, operating hours restriction
still left ample time for businesses to convey
speech, and other restrictions placed no intrinsic
limitations on speech but instead restricted
opportunities for conduct that did not enjoy First
Amendment protection. U.S.C.A. Const.Amend.
1; V.A.M.S. § 573.525 et seq.

sexually oriented businesses and secondary
negative effects, and to extent that professor's
studies and criticisms were valid, they at best
showed only that legislature could have reached
different conclusion about connection between
businesses and crime and property values.
U.S.C.A. Const.Amend. l; V.A.M.S. § 573.525
et seq.

Cases that cite this headnote
Cases that cite this headnote

39

l l
[37[

Constitutional Law
~Narrow tailoring requirement; relationship to
governmental interest
The government does not need to conclusively
prove that its content-neutral restrictions on
speech will reduce negative secondary effects, in
determining whether the restriction serves a
substantial
government
interest,
under
intermediate scrutiny review, but only that the
evidence fairly supports the rationale for the
legislation. U.S.C.A. Const.Amend. 1.

Constitutional Law
Regulations or Restrictions

,~Content-Neutral

The concern of the proportionality test applied
in determining whether a content-neutral
restriction on speech leaves the quantity and
accessibility of speech substantially intact is not
with the economic impact of a statute, but rather
any intrinsic limitations on speech embodied in
the statute. U.S.C.A. Const.Amend. 1.
Cases that cite this headnote

Cases that cite this headnote

Attorneys and Law Firms
[38]

Constitutional Law
~Sexually Oriented Businesses; Adult
Businesses or Entertainment
Intoxicating Liquors
~Licensing and regulation
Public Amusement and Entertainment
~Sexually Oriented Entertainment
Content-neutral restrictions on speech in
Regulation of Sexually Oriented Businesses Act,
which contained provisions requiring open
booths for viewing sexually oriented books and
films, which prohibited patrons from touching or
coming within six feet of dancers, which banned
nude dancing and alcohol, and which restricted
hours of operation, did not disproportionately
reduce amount of protected sexual expression
protected under First Amendment; economic
impact of restrictions on sexually oriented
businesses was not relevant to whether
restrictions
reduced
protected
speech,
restrictions left quantity and quality of speech

WESTLAW

*195 J. Michael Murray, Raymond V. Vasvari Jr.,
Berkman, Gordon, Murray & De Van, Cleveland, James
B. Deutsch, Mark H. Ellinger, Thomas W. Rynard, Blitz,
Bardgett & Deutsch LC, Jefferson City, Richard T.
Bryant, Kansas City, H. Louis Sirkin, Jennifer Kinsley,
Sirkin Kinsley, Cincinnati, for Missouri residents and
adult entertainment businesses.
Ronald Holliger, General Counsel, Mark E. Long, Emily
Dodge, Attorney General's Office, Jefferson City, Scott
D. Bergthold, Chattanooga, for the State.

Opinion
LAURA DENVIR STITH, Judge.

Michael Ocello, Passions Video Inc., Genova's Chestnut
Lounge Inc., and certain other Missouri residents and
businesses (collectively "the businesses") appeal the
circuit court's grant of judgment on the pleadings against
them in their challenge to the validity of sections 573.525
to 573.540, RSMo Supp.2010' ("the Act"), which regulate
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sexually oriented businesses in Missouri. They argue that
the limitations contained in these statutes concerning
touching of dancers by patrons, buffer zones around
dancers, the banning of nudity in their establishments,
alcohol and hours restrictions, and requirements that
booths for viewing books and films be open to view
violate their freedom of speech as protected by the First
Amendment to the United States Constitution. They also
assert that, prior to the Act's adoption, the General
Assembly violated an aspect of section 23 .140, RS Mu
2000, regarding a bill's fiscal note and that this violation
voids the Act.
For the reasons set forth below, this Court finds that the
restrictions are not content-based limitations on speech
but rather are aimed at limiting the negative secondary
effects of sexually oriented businesses on the health,
welfare and safety of Missouri residents. Applying the
intermediate level of review that City of Los Angeles v.
Alameda Books, Inc., 535 U.S. '125, 437 39, 122 S.Ct.
1728, 152 L.Ed.2d 670 (2002) (plurality opinion), states is
appropriate for use in such cases, this Court finds that the
statutes are reasonable time, place and manner or
comparable restrictions and that the legislature relied on
evidence it "reasonably believed to be relevant" to
t:slablish a connection between the statutory provisions
under attack and the suppression of negative secondary
effects of sexually oriented businesses. Accordingly, the
Act does not unconstitutionally limit speech. This Court
also rejects the argument that any failure to follow
statutory procedures governing preparation of a fiscal
note amounts to a failure to follow the Missouri
Constitution and thereby voids the legislation. The
Missouri Constitution does not require fiscal notes or
address how they should be prepared. The judgment is
affirmed.

I. FACTUAL AND PROCEDURAL BACKGROUND
Sections 573.525 to 573.540 (the "Act"), adopted by the
Missouri legislature in 20 I 0, regulates certain aspects of
sexually oriented businesses by: (1) banning nude dancing
in public; (2) requiring that semi-nude dancers not touch
or come within six feet of customers; (3) prohibiting
alcohol in sexually oriented businesses; (4) requiring
sexually oriented businesses to close between midnight
and 6 a.m.; and (5) requiring viewing booths in sexually
oriented *196 businesses to be visible from a central
operating station.

Before the legislature passed the Act, legislative
committees heard extensive testimony and received
reports and other evidence from police officers, health
officials, dancers, and concerned citizens and business
WESTLAW

owners related to the connection between sexually
oriented businesses and a variety of detrimental secondary
effects, including crimes such as prostitution and drug
use, health and sanitation problems, and decreased
property values.
In addition, the legislature heard from experts such as Dr.
Richard McCleary, a professor of social ecology at the
University of California-Irvine. Dr. McCleary testified
that based on his extensive research-much of which,
including numerous scientific studies, was provided to the
legislature-sexually oriented businesses increase crime,
drug use and other negative effects.
The legislature also reviewed dozens of judicial opinions
as well as studies conducted by municipalities and states
around the country concerning problems associated with
sexually oriented businesses, including increased crime
inside and outside those establishments, unsanitary and
unhealthy conditions inside the establishments, and the
deleterious effect of such businesses on property values
and neighborhoods.
The legislature also considered evidence offered by
opponents of the legislation. This included: (1) testimony
from police officers and business owners who believed
that sexually oriented businesses did not cause crime,
blight or other negative secondary effects in their
neighborhoods; (2) the testimony of Dr. Daniel G. Linz, a
professor of communication, Jaw and society at the
University of California-Santa Barbara, who disputed the
validity of many of the studies relied upon by proponents
of the legislation; and (3) studies stating there is little
correlation between sexually oriented businesses and
crime and other negative secondary effects in the
surrounding communities.
After holding these hearings, the legislature adopted the
Act. On August I 0, 20 I 0, shortly before the effective date
of the Act, the businesses filed a two-count petition in the
Cole County circuit court challenging its validity. In
Count I, the businesses claim that the Act is void because
the General Assembly failed to hold a hearing regarding
the accuracy of a fiscal note assessing the expected cost of
the Act as required by section 23 .140 and article III,
section 35 of the Missouri Constitution. In Count II, the
businesses claim that the Act restricts sexually oriented
speech in violation of the First Amendment to the United
States Constitution because the evidence that the General
Assembly relied on to show that sexually oriented
businesses cause negative secondary effects was
constitutionally inadequate.
The State filed an answer in which it denied that the Act
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is unconstitutional or that the manner of its adoption was
improper or rendered it void. It attached to its answer and
incorporated by reference the legislative record upon
which the Act was adopted, including the judicial
opinions, crime, health and land use studies and reports,
expert testimony, and anecdotal evidence offered by both
proponents and opponents of the legislation. It then filed a
motion for judgment on the pleadings, arguing that the
General Assembly followed proper legislative procedures
in passing the Act, that any deviations did not affect the
validity of the legislation, and that the General Assembly
reasonably had relied on evidence establishing a
connection between sexually oriented businesses and
negative secondary effects. The State's motion was
granted as to both *197 counts. 2 The businesses appeal.
Because they challenge the constitutional validity of
section 23. 140, appeal is directly to this Court. Mo. Const.
art. V, § 3.

II. STANDARD OF REVIEW
Ill 121 131 This Court reviews the constitutional validity of a
statute de nova. In re Brasch, 332 S.W.3d 115, 119 (Mo.
bane 2011 ). A statute is presumed valid, and the Court
will uphold it unless it "clearly and undoubtedly"
conflicts with the constitution. Prokop/ v. Whaley, 592
S.W.2d 819, 824 (Mo. bane 1980). This Court "resolve[s]
all doubt in favor of the [statute's] validity." Westin
Crown Plaza Hotel Co. v. King, 664 S.W.2d 2, 5 (Mo.
bane 1984).
141 151 161 In reviewing grant of a motion for judgment on

the pleadings, this Court must decide "whether the
moving party is entitled to judgment as a matter of law on
the face of the pleadings." RGB2, Inc. v. Chestnut Plaza,
Inc., 103 S.W.3d 420, 424 (Mo.App.2003). This Court
will not "blindly accept the legal conclusions drawn by
the pleaders from the facts." Westcott v. City of Omaha,
901 F.2d 1486, 1488 (8th Cir.1990). "The well-pleaded
facts of the non-moving party's pleading are treated as
admitted for purposes of the motion." Eaton v.
Mallinckrodt, Inc., 224 S.W.3d 596, 599 (Mo. bane
2007). Exhibits attached to the pleadings are incorporated
therein and will be considered in determining whether
judgment on the pleadings should have been granted. Rule
55.12.

Ill. FAILURE TO HOLD A FISCAL NOTE HEARING
DID NOT INVALIDA TE THE ACT
171 The businesses first challenge the process by which the
Missouri General Assembly adopted the Act. The
businesses' argument is grounded on article III, section 35
WEST LAW

of the Missouri Constitution, which states m pertinent
part:
There shall be a permanent joint
committee on legislative research,
selected by and from the members
of each house as provided by law ....
The committee shall meet when
necessary to perform the duties,
advisory to the general assembly,
assigned to it by law.
(emphasis added).
The businesses focus the Court's attention on the
requirement of article III, section 35 that the joint
committee on legislative research (the "Committee")
"shall meet when necessary to perform the duties,
advisory to the general assembly, assigned to it by law."
Mo. Const. art. III, § 35 (emphasis added). They argue
that because the constitution requires the creation of the
Committee, any failure to properly and fully carry out
duties assigned to the Committee by the legislature
constitutes a failure to fulfill a constitutional duty and,
necessarily, voids any legislation so passed.
The businesses suggest that this argument has particular
application here. They note that section 23.140 requires
that "[l]egislation, with the exception of appropriation
bills introduced into either house of the General
Ass~mbly shall, before being acted upon, be submitted to
the oversight division of the committee on legislative
research for the preparation of a fiscal note," § 23.140.1,
and that, once prepared, a fiscal note must "accompany
[a] bill throughout its course of passage."§ 23.140.3. It is
undisputed for purposes of this appeal that initial
preparation of the fiscal note was procedurally proper.
Section 23 .140 also states that a legislator may challenge
or seek to amend the *198 contents of a fiscal note by so
indicating "in writing ... to the chairman of the legislative
research committee and a hearing before the committee or
subcommittee shall be granted as soon as possible." §
23 .140 .3. It is uncontested that a legislator wrote a letter
to the chairman of the Committee requesting a hearing
related to the Act's fiscal note but that no hearing was
held. The businesses argue that this was a deviation from
the provisions of section 23.140.3, and that this deviation
constituted an inherent violation of article III, section 35
of the constitution, because holding hearings is one of the
duties "assigned to [the Committee] by law" pursuant to
article III, section 35. The businesses argue that the Act,
therefore, is unconstitutional and void.
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The businesses' argument fails. Article JII, section 35 of
the constitution merely requires that the Committee be
formed, that it meet and that it perform an advisory role to
the General Assembly. The constitution itself does not set
out any specific requirements for the Committee, require
hearings or establish any specific duties for the
Committee. And, importantly here, article III, section 35
does not require preparation of fiscal notes, nor does it
mandate hearings related thereto.
181

Of course the legislature has established, in section
23.140, requirements for writing fiscal notes and has set
forth methods for challenging and amending them. But
the Committee "has only the power granted it by the
constitutional provision that creates it." Thompson v.
Comm. on legislative Research, 932 S.W.2d 392, 395
(Mo. bane 1996). The General Assembly cannot increase
the authority of the Committee beyond the powers set
forth in the constitution. id. Article III, section 35 does
not state that the legislature must follow the advice of the
Committee or that the Committee's failure to correctly
carry out its duties as to a particular piece of legislation
voids that legislation. The constitution says that the
Committee is merely advisory to the General Assembly;
therefore, the legislature would not have the authority to
give the Committee effective veto power over legislation
merely by failing to hold a particular hearing. "To hold
otherwise would permit the legislature to amend the
constitution with a statute." Thompson, 932 S.W.2d at
395.
Nor has the legislature attempted to give the Committee
such veto power here. While section 23 .140 sets out
duties the Committee shall perform, it contains no penalty
for non-compliance and says nothing about the effect of
failing to follow the procedures outlined therein. Neither
does it purport to give the Committee power to delay or
quash otherwise validly enacted legislation should the
Committee fail to fulfill each of its assigned duties
completely or timely. The absence of such provisions
does not preclude finding that the provision is mandatory
when other circumstances and rules of construction so
indicate, see, e.g., State v. Teer, 275 S. W.3d 258, 261
(Mo. bane 2009), but in the absence of such
circumstances the lack of sanctions for failure to comply
has been found to mean that the provision is directory
only, see, e.g., State v. Parkinson, 280 S.W.3d 70, 76
(Mo. bane 2009); State v. Tisius, 92 S.W.3d 751, 770
(Mo. bane 2002); Farmers & Merchants Bank & Trust
Co. v. Dir. of Revenue, 896 S.W.2d 30, 32-33 (Mo. bane
1995).
The businesses submit that while the statute here does not
provide a sanction for failure to follow it, it should
WESTl_AW

nonetheless be held mandatory because it involves a
failure by the General Assembly to follow applicable
procedural rules when enacting a statute. They argue that,
in such a case, the resulting statute is constitutionally
defective and, therefore, void, even in *199 the absence
of a specifically codified penalty, citing Hammerschmidt
v. Boone Cnty., 877 S.W.2d 98 (Mo. bane 1994).
Reliance on Hammerschmidt is misplaced. The Court
there deemed a bill void aflt:r finding a violation of a
constitutional requirement, contained in article III, section
23, that no bill shall contain more than one subject. Id. at
104-05. By contrast, article III, section 35 does not
require a fiscal note, much less does it set forth any
procedural requirements related to the fiscal note process.
Neither does the constitution elsewhere provide that a
failure to follow procedural requirements in passing
legislation automatically shall void any bill so enacted.'
In sum, the constitution merely requires that the
Committee be established, that it meet and that it
undertake an advisory role to the General Assembly.
Neither article III, section 35 nor section 23.140 require
this Court to invalidate the Act on the basis of a
procedural error in regard to the fiscal note for the bill in
question.

IV. THE ACT JS CONTENT-NEUTRAL AND SUBJECT
TO INTERMEDIATE RATHER THAN STRICT
SCRUTINY
The businesses also allege that the Act is a content-based
restriction on speech subject to strict scrutiny because the
purpose of the Act is the suppression of sexually oriented
speech. Alternatively, the businesses argue that even were
the purpose of the Act not to limit speech, it fails to pass
intermediate scrutiny because its provisions reduce
protected speech and do not serve the substantial
government interest in reducing the negative secondary
effects of sexually oriented businesses.
191

In City of Renton v. Playtime Theatres, Inc., 475 U.S.
41, 106 S.Ct. 925, 89 L.Ed.2d 29 (1986), the United
States Supreme Court held that the level of scrutiny used
to determine whether restrictions on sexually oriented
speech are constitutional depends on whether the statutory
provisions at issue are considered content-based or
content-neutral. Id. at 46-48, l 06 S.Ct. 925 . If restrictions
on sexually oriented speech are content-neutral, they will
be reviewed under an intermediate scrutiny standard. Id.
1101

Under an intermediate scrutiny standard, legislation is
examined to determine whether: ( 1) it is aimed at the
negative secondary effects associated with the restricted
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activity and not the content of the restricted speech; (2) it
is a time, place and manner restriction and not a total ban
on speech; and (3) it is designed to serve a substantial
government interest and leaves open alternative avenues
of communication. Renton, 475 U.S. at 50, 106 S.Ct. 925.

*200 A. The Act is Content Neutral and Aimed at
Negative Secondary Effects of Speech
Ill! 1u1 Legislation that is focused on reducing the
secondary effects of sexually oriented businesses long has
been considered "content-neutral." This is because,
although the legislation nominally looks at the content of
the speech in the sense that it is aimed at sexually oriented
conduct, it is nevertheless "content-neutral" if the "
'predominate concerns' motivating [it] '[are] with the
secondary effects [caused by the speech], and not with the
content of [the speech].'" Alameda Books, Inc., 535 U.S.
at 440--41, 122 S.Ct. 1728 (plurality opinion), quoting,
Renton, 475 U.S. at 47, 106 S.Ct. 925.'
13

14
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contrast, content-based restrictions are subject
to strict scrutiny. Id. at 434, 122 S.Ct. 1728. An example
of a content-based law would be legislation prohibiting
sexually oriented speech based on a desire to suppress the
speech itself. Renton, 475 U.S. at 46--48, 106 S.Ct. 925.
Under strict scrutiny, legislation is presumptively invalid
and will be declared unconstitutional unless it is
"narrowly tailored to serve a compelling government
interest." Pleasant Grove City v. Summum, 555 U.S. 460,
467, 129 S.Ct. 1125, 172 L.Ed.2d 853 (2009).
This Court applies these principles here to determine
whether the Act is subject to intermediate or strict
scrutiny. The express purpose of the Act is set out in its
preamble:
[T]o regulate sexually oriented
businesses in order to promote the
health, safety, and general welfare
of the citizens of this state, and to
establish reasonable and uniform
regulations
to
prevent
the
deleterious secondary effects of
sexually oriented businesses within
the state. The provisions of sections
573.525 to 573.537 have neither
the purpose nor effect of imposing
a limitation or restriction on the
content or reasonable access to any
communicative materials, including
sexually
oriented
materials.
Similarly, it is neither the intent nor
effect of sections 573.525 to
WEST LAW

573.537 to restrict or deny access
by adults to sexually oriented
materials protected by the [F]irst
[A]mendment, or to deny access by
the distributors and exhibitors of
sexually oriented entertainment to
their intended market. Neither is it
the intent nor effect of sections
573.525 to 573.537 to condone or
legitimize the distribution of
obscene material.
§ 573.525.I (emphasis added).

In keeping with these stated purposes, the Act does not
ban sexually oriented businesses of any type. Rather, it
seeks to reduce negative secondary effects associated with
such businesses, including detrimental health and sanitary
conditions, prostitution and drug-related crimes both
inside and outside these locations, as well as deterioration
of the surrounding neighborhoods, by prohibiting nude
dancing in *201 public; requiring no contact and a
six-foot buffer between dancers and patrons; banning
alcohol in and restricting the operating hours of sexually
oriented businesses; and banning the use of closed booths
for viewing sexually oriented films or books.
The preamble to the Act also states that the General
Assembly found that:
Sexually oriented businesses, as a
category of commercial enterprises,
are associated with a wide variety
of adverse secondary effects,
including but not limited to
personal and property crimes,
prostitution, potential spread of
disease,
lewdness,
public
indecency, obscenity, illicit drug
use and drug trafficking, negative
impacts on surrounding properties,
urban blight, litter, and sexual
assault and exploitation.
§ 573.525.2(1). For these reasons, section 2(3) of the

preamble continues by stating that the General Assembly
also finds that:
Each of the foregoing negative
secondary effects constitutes a
harm which the state has a
substantial interest in preventing or
abating, or both. Such substantial
government interest in preventing
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secondary effects, which is the
state's rationale for sections
573.525
to
573.537,
exists
independent of any comparative
analysis between sexually oriented
and
nonsexually
oriented
businesses. Additionally, the state's
interest in regulating sexually
oriented businesses extends to
preventing future secondary effecls
of current or future sexually
oriented businesses that may locate
in the state.
§ 573.525.2(3). The Act states that its purpose is to
provide "content-neutral" time, place and manner or
comparable restrictions on sexually oriented businesses so
as to limit their secondary effects; therefore, it is subject
to intermediate rather than strict scrutiny.
The businesses assert, however, that the second of the
three sentences of section 2(3) of the Act's preamble, just
quoted, reveals that the true purpose of the Act is not to
regulate but rather to suppress sexually oriented speech.
That sentence states that the government's "substantial
interest in suppressing the secondary effects [associated
with sexually-oriented businesses], which is the state's
rationale for sections 573.525 to 573.537, exists
independent of any comparative analysis between
sexually oriented and nonsexually oriented businesses." §
573.525.2(3). The businesses argue that this is an
admission that the Act is intended to suppress sexually
oriented speech.
The businesses misread the above sentence. It does not
state that the legislature adopts the Act regardless of
whether it will reduce secondary effects. The sentence is
in a series of paragraphs in which the legislature
specifically finds that sexually oriented businesses do
have negative secondary effects, in which it lists such
effects, and in which it says the purpose of the enactment
is to reduce such secondary effects.
In the sentence in question, the legislature makes clear
that the State's substantial interest in reducing these
secondary effects is sufficient to support the legislation.
In so doing, it rejects the position of opponents of the
legislation that to regulate sexually oriented businesses it
must show that such businesses have more substantial
secondary effects than do other businesses. Regardless of
whether other businesses also have secondary effects, the
legislature said, it found that negative secondary effects
are associated with sexually oriented businesses and a
desire to reduce those effects is the basis for this
WFSTLAW

legislation.
151
1

116
1 This

determination was within the General
Assembly's legislative prerogative. *202 A legislature is
free to and does regulate all sorts of businesses through all
sorts of health and safety laws. Indeed, such laws take up
many chapters of the Missouri statutes.' The legislature is
not required to undertake comparative studies before
enacting such laws. To the contrary, it is well-settled that
a legislative body may choose which evil to regulate first
and "need not strike at all evils at the same time or in the
same way." Semler v. Oregon State Bd. of Dental
Examiners, 294 U.S. 608, 610, 55 S.Ct. 570, 79 L.Ed.
I 086 (1935). In large part for this reason, numerous cases
have recognized that the fact that other, less-regulated
businesses may also have negative secondary effects does
not make regulating sexually oriented businesses
"arbitrary, discriminatory, or unreasonable." Peek- A- Boo
Lounge of Bradenton, Inc. v. Manatee Cnty., No .
8:05-CV-1707, 2009 WL 4349319, *6 (M.D.fla. Nov.
25, 2009), aff'd 630 F.3d 1346 (I Ith Cir.2011); accord,
Flanigan 's Enterprises, Inc. v. Fulton Cnty., 596 F.3d
1265, 1281 (I Ith Cir.2010). This Court agrees.
1171

The businesses also argue that certain statements of a
member of the General Assembly disparaging
sexually-oriented businesses demonstrate the legislature's
intent to suppress sexually oriented speech. This
contention ignores the well-settled principle that "[a
court] will not strike down an otherwise constitutional
statute on the basis of an alleged illicit legislative
motive .... What motivates one legislator to make a speech
about a statute is not necessarily what motivates scores of
others to enact it, and the stakes are sufficiently high for
us to eschew guesswork." United States v. 0 'Brien, 391
U.S. 367, 384, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968).
Therefore, assuming one member of the General
Assembly sought to suppress sexually oriented speech
based on its content, that motive cannot be imputed to the
legislature.
For the foregoing reasons, the Act properly is reviewed as
a content-neutral restriction on speech; therefore, it is
subject to intermediate scrutiny.

B. Test for Determining Whether the Act Places
Reasonable Time, Place and Manner Restrictions on
Speech
Having determined that the legislative restrictions on
sexually oriented businesses in question are aimed at the
negative secondary effects associated with sexually
oriented activity rather than on restricting the speech
itself, this Court turns to whether the restrictions meet the
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other two requirements of Renton, 475 U.S. at 46--48, 106
S.Ct. 925, by determining whether they constitute time,
place and manner restrictions rather than a total ban on
protected speech and whether they are designed to serve a
substantial government interest and leave open alternative
avenues of communication.
The restrictions that the businesses ask this Court to strike
down are: (l) a no-contact requirement; (2) a six-foot
buffer requirement; (3) a ban on nude dancing in public;
(4) an alcohol ban; (5) an hours-of-operation restriction;
and (6) an open-booth requirement. See§ 573.531.
These restrictions, except for the nudity ban, are all on
their face time, place and manner restrictions. 6 While the
nudity ban bars nudity entirely, for reasons discussed
further below, the United States *203 Supreme Court has
held that bans on nudity are to be examined under the
same evidentiary standard as that applied to time, place
and manner restrictions. City of Erie v. Pap's A.M, 529
U.S. 277, 297, 120 S.Ct. 1382, 146 L.Ed.2d 265 (2000).
Therefore, the validity of all of these restrictions will rise
or fall based on whether the government has reasonably
relied on evidence establishing the restrictions are
designed to serve a substantial government interest.
19

20

1 1 119 1 1 1 The

United States Supreme Court clarified the
method for determining whether restrictions on sexually
oriented businesses meet this standard in Alameda Books,
535 U.S. at 437-39, 122 S.Ct. 1728 (plurality opinion).
The government has the initial burden of showing that it
relied on "evidence that is 'reasonably believed to be
relevant' for demonstrating a connection between speech
and a substantial, independent government interest." Id. at
438, 122 S.Ct. 1728, quoting Renton, 475 U.S. at 51-52,
106 S.Ct. 925. Little evidence is required to meet this
initial burden. Id. at 451, 122 S.Ct. 1728 (Kennedy, J,
concurring ). The evidence does not need to be directly
related to the government's rationale as long as it "fairly
supports" the rationale. Alameda Books, 535 U.S. at
438-39, 122 S.Ct. 1728 (plurality opinion). Furthermore,
the government "need not 'conduct new studies or
produce evidence independent of that already generated
by [other government entities]' to demonstrate the
problem of secondary effects, 'so long as whatever
evidence the [government] relies upon is reasonably
believed to be relevant to the problem that the
[government] addresses.' " Pap's A.M, 529 U.S. at
296-97, 120 S.Ct. 1382, quoting, Renton, 475 U.S. at
51-52, 106 S.Ct. 925. If the government finds it is
reasonable to rely on prior judicial opinions that uphold
similar restrictions and those opinions fairly support its
enactments, that is sufficient to meet this standard. Id.
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In addition, in reviewing the government's
evidence, courts must show deference to the legislature's
superior knowledge of the negative secondary effects
caused by sexually oriented businesses. Alameda Books,
535 U.S. at 451-52, 122 S.Ct. 1728 (plurality opinion)
("[t]he Los Angeles City Council knows the streets of Los
Angeles better than we do. It is entitled to rely on that
knowledge; and if its inferences appear reasonable, we
should not say there is no basis for its conclusion").
Finally, although the initial burden is slight and the
government's findings are entitled to deference, the
government cannot rely on "shoddy data or reasoning" to
satisfy its burden. Id. at 437-39, 122 S.Ct. 1728.
1231

If the government meets its initial burden, the burden
shifts to the challenger to "cast direct doubt on [the
government's] rationale, either [1] by demonstrating that
the [government's] evidence does not support its rationale
or [2] by furnishing evidence that disputes the
[government's] factual findings." 'Id. (emphasis added).
This type of direct doubt must be cast on every rationale
the government used to justify its restrictions. SOB, Inc. v.
Cnty. of Benton, 317 F.3d 856, 863 (8th Cir.2003); World
Wide Video of Washington, Inc. v. City of Spokane, 368
F.3d 1186, 1196 (9th Cir.2004).

This is a heavy burden. To understand it better, it is
helpful to understand what the test does not require and
what evidence is not sufficient to meet the challenger's
burden. It is not the usual burden-shifting test used by
courts to determine which side will prevail under a
preponderance of the evidence test. This is because the
issue for First Amendment purposes is not whether a
court would find the challenger's evidence on this issue
*204 more persuasive than that relied on by the
legislature. The government has to show only that the
legislature relied on evidence "reasonably believed to be
relevant" to establish a connection between its restrictions
and the suppression of negative secondary effects.
Alameda Books, 535 U.S. at 437-39, 122 S.Ct. 1728
(plurality opinion).
24

25

26

In determining whether the government has
made such a showing, neither this Court nor any court has
the right to reweigh the evidence relied on by the
legislature. G.M Enterprises, Inc. v. Town of St. Joseph,
350 F.3d 631, 639--40 (7th Cir.2003). The court will not
look to see whether the challenger has shown an issue of
fact exists as to whether the statute's provisions will limit
secondary effects. To the contrary, the question is whether
the challenger has cast direct doubt on the government's
rationale-here
the
prevention
of
secondary
effects----either by demonstrating that the evidence does
not support its rationale that the restrictions will limit
1 11 11 1
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secondary effects or by demonstrating that, while it
appears to do so, the evidence is faulty and does not in
fact support the legislature's factual findings. Alameda
Books, 535 U.S. at 437-39, 122 S.Ct. 1728 (plurality
opinion). To meet this burden, challengers cannot simply
make conclusory generalized allegations in their
pleadings that the restrictions are invalid or are aimed at
speech. They must discredit all rationales offered.
Unsystematic or anecdotal evidence, or evidence that
merely attacks one type of evidence (such as a lack of
controlled studies), would not be enough to cast direct
doubt on the government's evidence. Richland Bookmart,
Inc. v. Knox Cnty., 555 F.3d 512, 527- 28 (6th Cir.2009).
27

2
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the challenger fails to cast direct doubt on the
government's evidence, the intermediate scrutiny test of
Renton and Alameda Books is satisfied and the
government will have established that the legislation is
designed to serve a substantial government interest.
Alameda Books, 535 U.S. at 438 39, 122 S.Ct. 1728
(plurality opinion). In such cases, there is no need for an
evidentiary hearing such as the businesses say was
required here. Only if the challenger succeeds in casting
direct doubt on the government's evidence in either
manner described above does "the burden shift [ ] back to
the [government] to supplement the record with evidence
renewing support for a theory that justifies its ordinance."
Id. at 439, 122 S.Ct. 1728.
The Court thus turns to the issues of whether the
government met its initial burden and whether the
challenger businesses cast direct doubt on the
government's rationale.

This Court has reviewed this evidence (as well as
additional evidence offered in *205 the trial court below),
in determining whether the government met its burden of
showing that the legislature relied on evidence
"reasonably believed to be relevant" to reducing negative
secondary effects of sexually oriented businesses in
enacting the provisions now challenged and whether the
businesses have cast direct doubt on the government's
evidence so as to preclude the entry of judgment on the
pleadings.'
In so doing, this Court looks at the evidence supporting
and casting direct doubt on the particular provisions under
attack, rather than taking the challengers' invitation to
determine simply whether this Court believes that the
challengers have shown that there may be equal or better
ways to regulate secondary effects in general. This
follows from the fact, noted above, that a challenger of a
statute regulating sexuatly oriented businesses must cast
direct doubt on every rationale the government used to
justify each separate challenged provision. SOB, Inc., 317
F.3d at 863; World Wide Video, 368 F.3d at 1196.
Here, the legislature believed that the approaches it
adopted would assist the State in ameliorating the
negative secondary effects caused by sexually oriented
businesses including, "personal and property crimes,
prostitution, potential spread of disease, lewdness, public
indecency, obscenity, illicit drug use and drug trafficking,
negative impacts on surrounding properties, urban blight,
litter, and sexual assault and exploitation." §
573.525.2(1). Therefore, this Court will look at each
restriction and determine whether the legislature
reasonably relied on evidence establishing a connection
between the restriction and one or more of these negative
secondary effects.

C. Reliance by Legislature on Evidence Reasonably
Believed to be Relevant

The legislature based its adoption of the provisions now
under attack on evidence introduced at legislative
hearings. At those hearings, proponents and opponents of
the legislation presented voluminous evidence supporting
their disparate positions. The State attached to and
incorporated in its pleadings the full legislative record of
evidence offered both by those supporting and opposing
adoption of the Act. That evidentiary record included: (1)
judicial opinions; (2) crime, land use and health impact
reports; (3) expert testimony; and (4) anecdotal evidence.
All of this evidence was appropriately before the trial
court for consideration in determining whether the
government met its initial burden and whether the
challengers undercut it. Rule 55.12; Gould v. Missouri
State Bd. of Registration for Healing Arts, 841 S.W.2d
288, 290 (Mo.App.1992).
WESTLAW

1. The challengers failed to cast direct doubt on evidence
the legislature reasonably relied on regarding negative
secondary effects of the open-booth, no-touch and six-foot
buffer restrictions.
291

The government relied on a number of types of
evidence to support the provisions of the Act requiring
open booths and establishing a requirement that patrons
not touch or come within six feet of the dancers. 8 This
evidence included a *206 study from Tucson, Arizona,
documenting the unsanitary conditions in closed booths.
The Tucson study found that of the dozens of samples
collected from closed booths in ten different sexually
oriented businesses more than 88 percent contained
semen. The government also relied on testimony from
1
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health department officials in Missouri describing the
health problems associated with sexually oriented
businesses. Among other issues, the officials discussed
that people infected with sexually transmitted diseases,
including HIV, frequent sexually oriented businesses, and
often engage in anonymous and unprotected sex.

businesses. Dr. Linz's views and studies about crime and
property values in surrounding areas were not directed
toward these issues and could not and did not cast direct
doubt on the government's evidence related to health
concerns.
311

The businesses also offered various affidavits from
dancers and business owners. While some of this
anecdotal evidence provided alternative views as to
whether sexually oriented businesses present health or
safety concerns, they simply offered an alternative
viewpoint that at best would have supported an alternative
conclusion. As set out above, that is not enough. The
businesses needed to cast direct doubt on all of the
legislature's rationales for adopting these provisions. See
SOB, Inc., 317 F.3d at 863. Their evidence largely failed
to address, much less cast direct doubt on, the
government's rationale for believing that there were
health and safety issues that could reasonably be
ameliorated by the open-booth, no-touch and six-foot
buffer provisions of the Act. As a result, the challengers
failed to meet their burden of proof of casting "direct
doubt" to shift the burden of proof back to the
government. Alameda Books, 535 U.S. at 437-40, 122
S.Ct. 1728. The trial court did not err in granting
judgment on the pleadings as to these provisions.
1

In addition to studies and testimony, the government
relied on judicial opinions, including Eamon Corp. v.
Dayton, 923 F.2d 470, 473 (6th Cir.1991), and DLS, Inc.
v. City of Chattanooga, 107 F.3d 403, 410-11 (6th
Cir.1997). These opinions found, based on testimony
from police officers and other government officials, that
closed booths and touching or close proximity between
dancers and patrons led to unsanitary conditions and the
spread of disease.
The United States Supreme Court has held that in meeting
its initial evidentiary burden a legislature may reasonably
rely on studies, anecdotal evidence and judicial opinions
of the type relied on by the Missouri legislature in
adopting restrictions on sexually oriented businesses.
Alameda Books, 535 U.S. at 434-39, 122 S.Ct. 1728
(plurality opinion); Pap's A.M, 529 U.S. at 296-97, 120
S.Ct. 1382. This is true regardless of whether, as here,
some of the evidence concerned other locations and other
statutes in other states. The legislature "need not 'conduct
new studies or produce evidence independent of that
already generated by [other government entities]' to
demonstrate the problem of secondary effects, 'so long as
whatever evidence the [government] relies upon is
reasonably believed to be relevant to the problem that the
[government] addresses.' "Id., quoting Renton, 475 U.S.
at 51-52, I 06 S.Ct. 925. As a result, this Court finds the
State met its initial burden and the burden shifted to the
businesses to cast direct doubt on the government's
evidence about closed booths, no-touch policies and
buffer zones.
1301 To support their challenge to the Act generally, the
businesses principally relied on Dr. Linz. Dr. Linz's
testimony and studies concerned whether the legislature
had chosen the best method of attacking negative
secondary effects, and argued that the alleged deleterious
effects of sexually oriented businesses on crime and
property values are overblown or unsupported, and that
such businesses cause no more crime in surrounding areas
than do *207 various other types of businesses." But, even
had the legislature given credit to Dr. Linz's views, the
evidence in support of its open-booth, buffer zone and
no-touching requirements was equally based on evidence
that such restrictions would improve sanitation and health
within sexually oriented businesses and reduce
opportunities for prostitution and other crimes in those
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2. The nudity ban is valid under the evidentiary standard
from Renton and Alameda Books.
33
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nudity ban, unlike the others provisions in the
Act at issue on this appeal, is a restriction on expressive
conduct in the form of a total ban on nudity in sexually
oriented businesses rather than a time, place or manner
restriction on such nudity.'" The United States Supreme
Court held in O'Brien, 391 U.S. at 377, 88 S.Ct. 1673,
that such a restriction on expressive conduct is valid if:
"[ 1] it is within the constitutional power of the
[g]overnment; [2] if it furthers an important or substantial
governmental interest; [3] if the governmental interest is
unrelated to the suppression of free expression; and [4] if
the incidental restriction on alleged First Amendment
freedoms is no greater than is essential to the furtherance
of that interest."
Thereafter, in 1986, the Supreme Court in Renton adopted
a slightly different test, for time, place and manner
restrictions. As described above, that test, as modified by
Alameda Books, requires the government to show initially
that the legislature reasonably relied on evidence that the
legislative restrictions would serve the substantial
government interest in suppressing the negative secondary
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effects caused by sexually oriented businesses. Alameda
Books, 535 U.S. at 437- 39, 122 S.Ct. 1728 (plurality
opinion). If the government meets this requirement, the
burden then shifts to the challengers and, unless they can
cast direct doubt on the government's evidence, the
evidentiary standard from Renton is met. Id.
In *208 Wardv. Rock Against Racism, 491 U.S. 781, 109
S.Ct. 2746, 105 L.Ed.2d 661 (1989), the Supreme Court
held that because bolh lt:sls focus on whether the
legislation furthers an important governmental interest,
the 0 'Brien test "in the last analysis is little, if any,
different from the standard applied to time, place, or
manner restrictions." Ward, 491 U.S. at 797- 98, 109 S.Ct.
2746, quoting Clark v. Cmty. for Creative Non-Violence,
468 U.S. 288, 298, I 04 S.Ct. 3065, 82 L.Ed.2d 221
(1984). Then, in Pap's A.M., 529 U.S. at 296-97, 120
S.Ct. 1382, the Supreme Court held that because of the
similarities between the tests, the evidentiary test from
Renton controls in the case of nudity bans, as it docs in
the case of time, place and manner restrictions. Accord,
Peek-A-Boo Lounge, 630 F.3d at 1354-55. As a result,
this Court will apply the evidentiary standard from Renton
to the nudity ban in this case.
In the present case, the legislature principally relied on
Supreme Court decisions, as well as numerous federal
courts of appeals decisions, upholding nudity bans similar
to the one at issue in this case, including Pap's A.M., 529
U.S. at 289-90, 120 S.Ct. 1382. In Pap's A.M, the
Supreme Court ruled that nude dancing is a form of
expressive conduct, but that it "falls only within the outer
ambit of the First Amendment's protection." 529 U.S. at
289, 120 S.Ct. 1382. Therefore, while a public nudity ban
"has some minimal effect on the erotic message by
muting that portion of the expression that occurs when the
last stitch is dropped, [dancers] are free to perform
wearing pasties and G-strings [and][a]ny effect on the
overall expression is de minimis." Id. at 294, 120 S.Ct.
1382.
The Supreme Court went on to uphold the ban. To
support its judgment, it relied almost entirely on citations
to its prior opinions in Renton, Young v. Am. Mini
Theatres, Inc., 427 U.S. 50, 96 S.Ct. 2440, 49 L.Ed.2d
310 (1976), and California v. LaRue, 409 U.S. 109, 93
S.Ct. 390, 34 L.Ed.2d 342 (1972), which found a
connection between sexually oriented businesses and
negative secondary effects. Pap's A.M., 529 U.S. at
296-97, 120 S.Ct. 1382. Pap's A.M. also credited the city
of Erie's reliance on its city council's first-hand
knowledge of the negative secondary effects associated
with nude dancing in public. Id. at 297-98, 120 S.Ct.
1382. The Court found it inconsequential that Renton and
WESTLAVV

American Mini Theatres dealt with zoning ordinances
rather than a nudity ban, holding that "it was reasonable
for Erie to conclude that .. . nude dancing was likely to
produce the same secondary effects. And Erie could
reasonably rely on the evidentiary foundation set forth in
Renton and American Mini Theatres." Id. (emphasis
added).
Other cases decided by the Supreme Court and numerous
federal courts of appeals similarly have affirmed nudity
bans in reliance on Pap's A.M. and the cases it cited. See,
e.g., Barnes v. Glen Theatre, Inc., 501 U.S. 560, 111 S.Ct.
2456, 115 L.Ed.2d 504 (1991 ); Daytona Grand Inc. v.
City of Daytona Beach, 490 F.3d 860, 873- 76 (11th
Cir.2007); Peek- A- Boo Lounge, 630 F.3d at 1355-56.
This makes sense, for once the Supreme Court has
determined that a nudity ban is a reasonable exercise of
government authority in this area, it would be pointless to
require governments to relitigate this issue in individual
cases. See Alameda Books, 535 U.S. at 451-53, 122 S.Ct.
1728 (Kennedy, J, concurring).
The legislature also reviewed anecdotal evidence
describing the health concerns related to nude dancing.
For instance, the legislature heard from a former dancer
who explained that dancers constantly rub against stripper
poles and lay on the floor and that performing these
actions while completely nude leaves their bodies
exposed *209 to bacteria, contributing to the spread of
disease. This testimony may have caused particular
concern in light of a report from Jefferson County,
Missouri, in which a health worker discussed the high and
increasing incidence of hepatitis, a virus that often is
spread through contact with the body fluids of others.
As the analysis above shows, in enacting the nudity ban,
the legislature relied on precedent from the Supreme
Court and numerous United States courts of appeals as
well as anecdotal evidence describing the health concerns
related to nude dancing. The businesses did not offer any
evidence casting direct doubt on Pap's A.M. or any of the
other cases relied on by the State, nor did they cast doubt
on the government's anecdotal evidence concerning the
health problems associated with nude dancing. As a
result, the businesses failed to meet their burden of
casting direct doubt on the government's evidence;
therefore, the trial court properly granted judgment on the
pleadings as to this statutory provision.

3. Ban on Alcohol Use and Restriction on Hours of
Operation.
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34

The government relied on a variety of evidentiary
sources to justify the alcohol ban and hours-of-operation
restrictions on sexually oriented businesses, 11 including
numerous United States courts of appeals opinions
upholding both alcohol bans and hours restrictions. For
example, in Ben's Bar, Inc. v. Village of Somerset, 316
F.3d 702 (7th Cir.2003), the challenger claimed that the
government did not meet its evidentiary burden because it
failed to provide reports showing that serving alcohol
aggravated the secondary effects associated with sexually
oriented businesses. Id. at 724-26. The Seventh Circuit
relied on LaRue, 409 U.S. 109, 93 S.Ct. 390, in rejecting
the challenger's claim. 12 LaRue found that it was
reasonable for the government to conclude that alcohol
and erotic dancing should not be combined. Id. at 118, 93
S.Ct. 390. Ben's Bar explained that the government
reasonably could rely on LaRue in determining that
"barroom nude dancing was likely to produce adverse
secondary effects at the local level, even in the absence of
specific studies on the matter." 316 F.3d at 725-26.
! 1

The legislature also relied on Schultz v. City of
Cumberland, 228 F.3d 831 (7th Cir.2000), to support its
hours-of-operation restriction. Schultz upheld a far more
restrictive provision requiring sexually oriented business
to close between midnight and 10 a.m. Monday through
Saturday and all day Sunday. Id. at 846. The Seventh
Circuit held that the restriction was valid because the
government reasonably relied on secondary effects studies
showing a *210 connection between sexually oriented
businesses and crime as well as legislative research
suggesting that operating sexually oriented businesses at
night strained the limited overnight resources of the local
police. Schultz, 228 F.3d at 846; see also Flanigan 's, 596
F.3d 1265 (upholding alcohol ban); BZAPS, Inc. v. City of
Mankato, 268 F.3d 603 (8th Cir.2001) (same); Andy's
Restaurant & Lounge, Inc. v. City of Gary, 466 F.3d 550
(7th Cir.2006) (upholding hours restriction); Sensations,
Inc. v. City of Grand Rapids, 526 F.3d 291 (6th Cir.2008)
(same).
As with the nudity ban, in deciding to enact its alcohol
and hours-of-operation limitations, the legislature was
entitled to and did rely on prior cases finding alcohol and
late hours of operation are associated with negative
secondary effects.
The legislature also relied on extensive anecdotal
evidence of conditions inside sexually oriented businesses
that the legislature could find would be improved by its
restrictions. In addition to the evidence already noted, this
included evidence from the firsthand experiences of
dozens of strippers and former strippers who recounted
the drug use, prostitution and sexual abuse they frequently
WESTL.AW

faced inside of sexually oriented businesses. For instance,
strippers described how men grabbed their breasts,
buttocks and genitals in the sexually oriented businesses
and how some of their bosses would force them to engage
in prostitution with the customers.
The businesses did nothing to challenge the government's
reliance on the above cases and anecdotal evidence.
Accordingly, it stands unchallenged.
Instead, the businesses attacked the government's
additional reliance on dozens of studies showing a
connection between sexually oriented businesses and
increased crime and lower property values. Some of these
studies also found that alcohol and late-night operating
hours contributed to these negative secondary effects. For
instance, a study from Dallas, Texas, found that operating
late at night contributed to the crime risk by encouraging
loitering, which attracted prostitutes. In another study,
conducted by the American Center for Law and Justice,
researchers found that alcohol service increased the
negative secondary effects associated with sexually
oriented businesses. The government also relied on expert
testimony from Dr. McCleary, who found that
criminological theory predicted alcohol would increase
crime at sexually oriented businesses by lowering
patrons' inhibitions, thereby making them more
susceptible to predatory criminals.
The businesses sought to cast direct doubt on this
evidence in a number of ways. First, they submitted
affidavits from Missouri residents, and even from a
former agent of the Missouri Division of Alcohol and
Tobacco Control, recounting their beliefs that sexually
oriented businesses do not cause harmful secondary
effects. In addition, they offered affidavits from other
dancers, sexually oriented business owners and
neighboring residents, who said they believed that
sexually oriented businesses provide high-paying, stable
jobs and help maintain well-kept safe communities.
35

The legislature was free to rely on the businesses'
anecdotal evidence in deciding whether to adopt one or
more of the proposed restrictions on sexually oriented
businesses, but it found the contrary evidence more
persuasive. This it was entitled to do. As the Sixth Circuit
noted in Richland Bookmart, simply offering conflicting
anecdotal evidence cannot meet the challenger's burden
of casting direct doubt on the government's evidence
because *211 such evidence "suggests merely that the
[legislature] 'could have reached a different conclusion
during its legislative process' with regard to the need to
regulate ... sexually oriented businesses." 555 F.3d at
527-28, quoting, Daytona Grand, 490 F.3d at 881.
1 1
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"(E]vidence suggesting that a different conclusion is also
reasonable does not prove that the [legislature's findings]
were impermissible or its rationale unsustainable." Id.
This is because the government "does not bear the burden
of providing evidence that rules out every theory ... that is
inconsistent with its own." Alameda Books, 535 U.S. at
437, 122 S.Ct. 1728 (plurality opinion). It merely has to
show that it relied on evidence "reasonably believed to be
relevant" to establishing a connection between the Act
and the suppression of negative secondary effects. Id. at
437-38, 122 S.Ct. 1728.
361
'
The businesses also relied on testimony, studies and an
affidavit from Dr. Linz to try to cast direct doubt on the
government's evidence about the need to ban alcohol in
and restrict the hours of sexually oriented businesses. Dr.
Linz claimed that many of the studies were not
scientifically sound because they were not based on
empirical studies comparing the incidence of crime and
the change in property values between areas with sexually
oriented businesses and areas with other types of
late-night businesses. He believes that such empirical
studies are necessary to get a true picture of the effect of
sexually oriented businesses, and he says that his studies
show that other businesses cause at least as much crime
and lowering of property values as do sexually oriented
businesses. Similarly, Dr. Linz also argues that, while the
studies relied on by the State do show a correlation
between sexually oriented businesses and crime and
reduced property values in the areas surrounding sexually
oriented businesses, the correlation is not significant and
it is unclear that sexually oriented businesses caused these
negative effects because the studies used improper control
groups, limited measuring times and non-random surveys.
Basically, he argues that the studies did not meet the
standards required of controlled scientific studies.

While it is evident that Dr. Linz would require such
empirical and controlled studies before adopting statutory
provisions similar to those in the Act, the legislature made
it clear in the very sentence discussed in section IV.A.
above that it rejected Dr. Linz's belief that such
comparative studies are necessary, stating:
[the government's]
substantial
interest
in
suppressing
the
secondary effects [associated with
sexually
oriented
businesses],
which is the state's rationale for
sections 573.525 to 573.537, exists
independent of any comparative
analysis between sexually oriented
and
nonsexually
oriented
businesses.
WESTLAW

§ 573.525.2(3) . This the legislature was free to do, for the
United States Supreme Court itself has stated that such
empirical or scientific studies are simply unnecessary. It
rejected a similar suggestion that empirical evidence that
a particular approach will work must be offered before the
legislature may enact restrictions on sexually oriented
businesses, stating "[the dissent] asks the [government] to
demonstrate, not merely by appeal to common sense, but
also with empirical data, that its ordinance will
successfully [reduce secondary effects]. Our cases have
never required [the government] to make such a showing
...." Alameda Books, 535 U.S. at 439-40, 122 S.Ct. 1728
(plurality opinion) (emphasis added).
37

1 1 The Supreme Court's refusal to require empirical

studies follows from its belief that the government should
be given *212 a "reasonable opportunity to experiment
with solutions" to the problems caused by sexually
oriented businesses. Renton, 475 U.S. at 52, 106 S.Ct.
925. Such experimentation is not possibie if the
government first must study empirical data and make
controlled comparisons before it can even undertake the
experiment. Therefore, the Supreme Court has held that it
is reasonable for a legislature to enact a statute that is
supported merely "by appeal to common sense." The
government does not need to conclusively prove that its
restrictions will reduce negative secondary effects, but
only that the evidence "fairly supports" the rationale for
the legislation. Alameda Books, 535 U.S . at 437-40, 122
S.Ct. 1728 (plurality opinion).
The Eleventh Circuit relied on these principles in
Peek-A- Boo Lounge. [t found insufficient the
challenger's criticisms of the government's studies based
on allegedly inadequate control groups, sample sizes,
length of data study and lack of empirical data, stating
that the government is not precluded from relying on
studies that do not use the scientific method. Peek-A-Boo
Lounge, 630 F.3d at 1359.
ln addition to criticizing the government's studies, Dr.
Linz also presented his own studies that he believed
affirmatively showed little or no correlation between
sexually oriented businesses and increased crime. While
the legislature was free to accept this evidence, the fact
that Dr. Linz so firmly believes it to be true does not
mean the legislature also must accept it. For instance, Dr.
McClearly noted that many of Dr. Linz's studies just
measure the number of 911 calls originating from
different areas and conclude that sexually oriented
businesses did not cause an increase in such calls. The
crimes caused by sexually oriented businesses, however,
are often so-called victimless crimes such as prostitution
and drug dealing. These crimes rarely are reported
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because there is no "victim" to report the crime. See
Daytona Beach, 490 F.3d at 882-83 (questioning experts'
studies that relied on 911 call data because "many crimes
do not result in calls to 911 ... especially .. . for crimes,
such as lewdness and prostitution"). Therefore, a lack of
additional 911 calls would not necessarily mean such
"victimless" crimes were not occurring, particularly in the
face of the substantial anecdotal evidence and other
studies mentioned earlier showing there was such a
connection.
To the extent that Dr. Linz's studies and criticisms were
valid, they at best show that the legislature could have
reached a different conclusion about the connection
between sexually oriented businesses and crime and
property values. As repeatedly noted, however, this is not
sufficient to cast direct doubt on the government's
evidence because "evidence suggesting that a different
conclusion [about the relationship between the
government's restriction and negative secondary effects]
is also reasonable does not prove that the [government's]
findings
were impermissible
or its
rationale
unsustainable." Richland Bookmart, 555 F.3d at 527-28.
This principle has particular application here, for Dr.
Linz's criticisms and studies addressed only his belief that
sexually oriented businesses do not lead to greater
neighborhood crime or to a loss of property value. His
evidence did not address and so did not cast direct doubt
on the legislature's adoption of such measures to attack
crime, health, prostitution and drug issues within the
businesses themselves based on the prior cases, anecdotal
reports and specific studies relied on by the legislature.
The trial court did not err in granting judgment on the
pleadings as to *213 the alcohol and hours-of-operation
restrictions.

protected speech that occurs, even though it may be
logical to assume that fewer sexually oriented businesses
will mean fewer customers and so fewer secondary
effects. Id. Therefore, courts should look to whether the
statutes in question leave "the quantity and accessibility
of speech substantially intact." Id.
The businesses claim that the Act violates this principle
because its restrictions have caused sexually oriented
businesses' revenue to decline, forcing many to close,
thereby substantially reducing the quantity of sexually
oriented speech. The businesses' overreact Justice
Kennedy's concurring opinion. He did not state that the
government could not adopt any statute that reduced
patronage of sexually oriented businesses or affected their
income. He said that a legislature could not adopt statutes
that were effective in reducing secondary effects only
because they reduced the opportunities for speech, such
as by barring more than a certain number of businesses
from locating· in a community without there being
alternative locations for such speech. For this reason,
some courts have questioned whether Justice Kennedy's
proportionality test has any logical application at all
where, as here, the restrictions at issue do not relate to
zoning but instead pertain to the clothing and activities
within the business itself. See, e.g., Fantasy Ranch, Inc. v.
City of Arlington, 459 F.3d 546, 562 (5th Cir.2006); Ctr.
for Fair Pub. Policy v. Maricopa Cnty., 336 F.3d 1153,
1162 (9th Cir.2003).
In any event, even if applicable, it is evident that Justice
Kennedy's concern was with protecting opportunities to
engage in the protected aspects of speech at issue in
sexually oriented businesses, not with protection of the
economic interests of adult businesses in and of
themselves by permitting unprotected conduct to occur at
the location of the expressive speech.
39

Indeed, at least since Renton, the Supreme Court has
held that the "economic impact" of a statute regulating
sexually oriented businesses is not relevant in determining
whether the statute is valid under the First Amendment.
475 U.S. at 54, 106 S.Ct. 925, quoting Young, 427 U.S. at
78, 96 S.Ct. 2440 (Powell, J., concurring ). The
proportionality test does not affect this principle. Its
concern is not with the economic impact of a statute but
rather any intrinsic limitations on speech embodied in the
statute. Spokane Arcade, Inc. v. City of Spokane, 75 F.3d
663, 667 (9th Cir.1996); Ben's Bar, 316 F.3d at 726-27
(upholding alcohol ban even though many *214
businesses would not be viable without the ability to serve
alcohol).
l l

4. Proportionality Test
1381

Finally, the businesses argue that even if the
government met its evidentiary burden under Renton and
Alameda Books, the Act is nevertheless unconstitutional
under the proportionality test established by Justice
Kennedy's controlling concurrence in Alameda Books. 13
The proportionality test arose from Justice Kennedy's
concern that the plurality's analysis in Alameda Books did
"not address how speech will fare under the [statute]."
535 U.S. at 449-50, 122 S.Ct. 1728 (Kennedy, J.,
concurring ). Justice Kennedy explained that the
government is not permitted to reduce secondary effects
by the simple expedient of reducing the amount of
WESTLAW

In this case, the restrictions in question reduce negative
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secondary effects while "leaving the quantity and quality
of speech substantially intact." Alameda Books, 535 U.S.
at 449-50, 122 S.Ct. 1728 (Kennedy, J, concurring). The
only restrictions that place intrinsic limitations on speech
are the nudity ban and the hours-of-operation restriction.
As previously noted, the Supreme Court has specifically
stated that even if a nudity ban "has some minimal effect
on the erotic message by muting that portion of the
expression that occurs when the last stitch is dropped,
[dancers] are free to perform wearing pasties and
G-strings [and][a]ny effect on the overall expression is de
minimis.' "Pap's A.M., 529 U.S. at 294, 120 S.Ct. 1382.
This statement makes clear that the Supreme Court
believes that nudity bans reduce negative secondary
effects while placing a minimal burden on speech. The
nudity ban at issue in this case is valid under the
proportionality test.
Ba ed on the evidence discussed above, the legislature
reasonably determined · that the overnight hours are a
particularly troublesome time for sexually oriented
businesses to operate; so, closing the businesses at night
should substantially reduce negative secondary effects.
Forcing sexually oriented businesses to close overnight,
however, will not substantially reduce the quantity and
availability of sexually oriented speech because such
businesses still will have an ample amount of time, 18
hours a day, to convey their erotic message. 84
Video/Newsstand, Inc. v. Sartini, 455 Fed.Appx. 54 I,
- - , No. 09-3920, 2011 WL 3904097, at *13 (6th Cir.
Sept. 7, 2011) (finding a midnight to 6 a.m. hours
restriction left open ample time to convey
sexually-oriented speech when the secondary effects are
less severe). Because the hours-of-operation restriction,
like the nudity ban, only places a minimal burden on
protected speech it is valid under Justice Kennedy's
proportionality analysis.
The other restrictions in the Act place no intrinsic
limitations on protected speech but instead restrict
opportunities for conduct that does not receive First
Amendment protection. Challengers concede there is no
First Amendment right to touch or sit within a few feet of
erotic dancers, to read books and watch movies in a
closed booth, or to drink alcohol throughout the night
while so doing. Instead the protected First Amendment
right is to dance expressively, to read books and to view
videos. The legislation does not restrict the right to
engage in these protected activities directly, and its hours
and nudity restrictions are minimal and reasonable for the
reasons noted above. It simply prohibits such illegal and
unsanitary conduct as touching dancers, sexual conduct
with or without clothes, and use of closed booths for
masturbation or for sex between those in adjoining
WESTLAW

booths.
As such, to the extent that the no-touch, six-foot buffer,
alcohol ban and open-booth restrictions reduce patronage
at sexually oriented businesses, it is not because the
restrictions unduly reduce speech but because they reduce
the very types of secondary effects that the government is
entitled to and intends to reduce. That this reduction in
secondary effects may make these businesses less
appealing lo some of their former patrons is not the result
of the government restricting free speech but simply
demonstrates that it was not speech that drew those
customers to the establishments.
Protecting the economic security of these establishments
by allowing its customers to engage in non-speech related
activities is not protected by the First Amendment and the
unprotected activities *215 are subject to reasonable
government restrictions of the type at issue here. The Act
places only minimal restrictions on speech and does not
disproportionately limit speech.

V. CONCLUSION

As the Supreme Court stated, it is not the judiciary's
"function to appraise the wisdom of [the government's]
decision to [regulate] adult theaters" or other adult
businesses based on such evidence. Renton, 475 U.S. at
52, 106 S.Ct. 925. Instead the question is limited to (1)
whether the government reasonably relied on evidence
fairly supporting its rationale for regulating sexually
oriented businesses; and (2) whether the challenger
succeeded in casting direct doubt on the government's
evidence.
In the present case, the government reasonably relied on a
plethora of evidence. While the businesses attacked and
sought to undermine some of this evidence, they failed to
cast direct doubt on other evidence or on the
government's rationale of trying to limit the negative
secondary effects within the establishments themselves.
For these reasons, this Court finds that the government
presented at least some evidence to support the
legislature's reasonable belief that the restrictions in
question are designed to serve the substantial government
interest in minimizing the negative secondary effects
caused by sexually oriented businesses. Under the test set
out by the United States Supreme Court in Renton and
Alameda Books, this is sufficient to justify the legislation.
As such, the Act does not violate article III of the
Mi.ssouri Constitution or the First Amendment to the
United States Constitution. Accordingly, the judgment of
the trial court is affirmed.
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TEITELMAN, C.J., RUSSELL, BRECKENRIDGE,
FISCHER and PRICE, JJ., and FRANCIS, Sp.J., concur.

All Citations
354 S.W.3d 187

DRAPER, J., not participating.

Footnotes
Unless otherwise specified, all subsequent statutory references are to RSMo Supp.2010.
2

Judgment was granted as to Count I regarding the fiscal note in November 2010 and, as to Count II regarding the
alleged First Amendment violation, in January 2011.

3

Indeed, article Ill, section 30 of the constitution provides, in relevant part:
No bill shall become a law until it is signed by the presiding officer of each house in open session, who first shall
suspend all other business, declare that the bill shall now be read and that if no objection be made he will sign the
same. If in either house any member shall object in writing to the signing of a bill, the objection shall be noted in
the journal and annexed to the bill to be considered by the governor in connection therewith.
By so providing, the constitution offers members of the General Assembly a mechanism by which to challenge
perceived violations such as the Committee's failure to hold a fiscal note hearing and to ensure that the governor is
made aware of the objection prior to enactment of the legislation. In this case, the record demonstrates that no such
objection was lodged. This Courf is not called on to address whether other remedies also may be· constitutionally
permissible.

4

Justice Kennedy's Alameda Books concurrence explains that calling restrictions on sexually oriented speech
content-neutral is a legal fiction because such restrictions clearly target speech based on content; they simply do so for
the permissible purpose of regulating the secondary effects of the speech rather than the speech itself. 535 U.S. at
448--49, 122 S.Ct. 1728 (Kennedy, J., concurring). While believing the "content-neutral" label thus was a misnomer, he
agrees with the plurality that intermediate scrutiny, as defined in Renton and United States v. O'Brien, 391 U.S. 367,
377, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968), is still the proper standard of review because the restrictions are justified
based on the secondary effects caused by the speech not the content of the speech itself. Id. For ease of
understanding this opinion continues to call such time, place and manner restrictions on sexually oriented speech
"content-neutral."

5

See, e.g., chapter 311, Liquor Control Laws; chapter 292, Health and Safety of Employees; chapter 196, Food, Drugs,
and Tobacco; chapter 572, Gambling.

6

Further, the businesses do not allege that the restrictions are a total ban on speech.

7

The businesses did not attach any evidence to their initial petition; however, they did attach additional evidence to
motions submitted to the trial court. Although this evidence was included in the appellate record, the parties disagree
as to whether the evidence was properly before the trial court and included in the record. See Castle v. Castle, 642
S.W.2d 709, 711 (Mo.App.1982). Because this Court finds that consideration of the evidence offered by the businesses
in the trial court does not change this Court's resolution of the issues before it, this Court need not resolve the parties'
disagreement as to whether this evidence was properly before the trial court.

8

Section 573.531 states in regard to these restrictions:
No employee shall knowingly or intentionally, in a sexually oriented business, appear in a semi-nude condition
unless the employee, while semi-nude, shall be and remain on a fixed stage at least six feet from all patrons and
at least eighteen inches from the floor in a room of at least six hundred square feet.
No employee, who appears in a semi-nude condition in a sexually oriented business, shall knowingly or
intentionally touch a patron or the clothing of a patron in a sexually oriented business.
A sexually oriented business, which exhibits on the premises, through any mechanical or electronic
image-producing device, a film, video cassette, digital video disc, or other video reproduction, characterized by an
emphasis on the display of specified sexual activities or specified anatomical areas shall comply with the following
requirements:
(1) The interior of the premises shall be configured in such a manner that there is an unobstructed view from an
operator's station of every area of the premises, including the interior of each viewing room but excluding
restrooms, to which any patron is permitted access for any purpose;
(2) An operator's station shall not exceed thirty-two square feet of floor area;
WEST LAW
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(3) If the premises has two or more operator's stations designated, the interior of the premises shall be configured
in such a manner that there is an unobstructed view of each area of the premises to which any patron is permitted
access for any purpose from at least one of the operator's stations;
(4) The view required under this subsection shall be by direct line of sight from the operator's station;
(5) It is the duty of the operator to ensure that at least one employee is on duty and situated in an operator's
station at all times that any patron is on the portion of the premises monitored by such operator station ; and
(6) It shall be the duty of the operator and of any employees present on the premises to ensure that the view area
specified in this subsection remains unobstructed by any doors, curtains , walls, merchandise, display racks, or
other materials or enclosures at all times that any patron is present on the premises.
9

Dr. Linz's testimony and studies are discussed thoroughly below in section IV.8 .3.

10

The nudity ban states, "No person shall knowingly or intentionally, in a sexually oriented business, appear in a state of
nudity."§ 573.531 .3.

11

The restrictions state, "No operator shall allow or permit a sexually oriented business to be or remain open between the
hours of 12:00 midnight and 6:00 a.m. on any day. No person shall knowingly or intentionally sell , use, or consume
alcoholic beverages on the premises of a sexually oriented business." §§ 573.531 .8-9.

12

Although LaRue upheld the liquor ban using a rational basis analysis, a later Supreme Court case dealing with
restrictions on advertising alcohol , 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 116 S.Ct. 1495, 134 L.Ed.2d 711
(1996) , referenced American Mini Theatres and Barnes, which dealt with adult entertainment restrictions analyzed
under intermediate scrutiny. Numerous United States courts of appeals cases have held that Liquormarfs reference to
the earlier cases "makes clear that the [Supreme] Court is of the opinion that adult entertainment liquor regulations, like
the ones at issue in LaRue, will pass constitutional muster even under the heightened intermediate scrutiny tests
outlined in [American Mini Theatres and Barnes]." Ben's Bar, 316 F.3d at 712-713; Giavani Carandola Ltd. v. Bason,
303 F.3d 507, 513 n. 2 (4th Cir.2002).

13

Justice Kennedy's concurrence provided the crucial fifth vote in Alameda Books, and because it was the narrowest
opinion, it is controlling under Marks v. United States, 430 U.S. 188, 97 S.Ct. 990, 51 L.Ed.2d 260 (1977). Ctr. for Fair
Pub. Policy v. Maricopa Cnty., 336 F.3d 1153, 1161 (9th Cir.2003) .
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KeyCite Yellow Flag - Negative Treatment
Distinguished by Rogers Group, Inc. v. Tippecanoe County, Ind.App.,
March 28, 2016

Sexually oriented business ordinances were
licensing rather than zoning ordinances, and thus
county board of commissioners was not required
to comply with the statutory prerequisites for the
adoption of zoning ordinances when the
ordinances were adopted, where the ordinances
were enacted under the county's broad home rule
authority to regulate conduct, or the use or
possession of property, that might endanger the
public health, safety or welfare, ordinances
required sexually oriented businesses to obtain a
license, and ordinances did not specify zones or
districts in which sexually oriented business were
allowed. West's A.LC. 36-8-2--4.

950 N.E.2d 332
Court of Appeals of Indiana.
UNIONTOWN RETAIL# 36, LLC, d/b/a The
Lion's Den# 36, Appellant,

v.
BOARD OF COMMISSIONERS OF JACKSON
COUNIY, Appellee.
No. 36Ao1-1008-MI-434.

I

June 7, 2011.

I
Transfer Denied Nov. 16, 2011.
Synopsis
Background: County board of commissioners brought
declaratory judgment and injunctive relief action against
adult bookstore. The Jackson Superior Court, Stephen R.
Heimann, Special Judge, granted the board summary
judgment, and adult bookstore appealed.

2 Cases that cite this headnote

[2]

Cases that cite this headnote

[IJ sexually oriented business ordinances were licensing
ordinances and thus were not required to comply with the
statutory prerequisites for the adoption of zoning
ordinances;

when first sexually oriented business ordinance became
effective;
3

l ordinances were narrowly tailored to further a
substantial governmental interest; and

[

[

4

l

ordinances were not unconstitutionally overbroad.

Affirmed.

West Headnotes (11)

WESTLAW

Licenses
Nature of license for or tax on occupation or
privilege
A "license" is a right or permission granted by
some competent authority to carry on a business
which, without such license, would be illegal.

Holdings: The Court of Appeals, Darden, J., held that:

[21 adult bookstore was not operating a lawful business

Public Amusement and Entertainment
"°'Administrative agencies and proceedings

[3]

Constitutional Law
~Adult-oriented uses
Eminent Domain
~Property and Rights Subject of Compensation
Public Amusement and Entertainment
~Sexually Oriented Entertainment
Adult bookstore was not operating a lawful
business when county's first sexually oriented
business ordinance, which required a sexually
operated business to obtain a license if it was
located within 1,000 feet of a residence, became
effective, and thus bookstore did not have a
vested property right protected by the Due
Process Clause or the Takings Clause, where the
ordinance was adopted by the county board of
commissioners three days before the bookstore
opened, bookstore was within 1,000 feet of a

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

Uniontown Retail No. 36, LLC v. Board of Com'rs of..., 950 N.E.2d 332 (2011)

residence and, though ordinance contained a
penalty clause that under statute had to be
published before it took effect, the ordinance
stated that other than the penalty clause the
provisions of the ordinance were effective upon
adoption. U.S.C.A. Const.Amends. 5, 14; West's
A.LC. 36-2-4-S(b).

The requirement of narrow tailoring is satisfied,
when an ordinance impacts speech, when the
ordinance promotes a substantial government
interest that would be achieved less effectively
absent the regulation and the means chosen are
not substantially broader than necessary to
achieve the government's interest. U.S.C.A.
Const.Amend. I .

l Cases that cite this headnote

Cases that cite this headnote
141

Municipal Corporations
'~Presumptions and burden of proof
181

A duly enacted ordinance comes before a court
clothed with the presumption of constitutionality,
and the party challenging the constitutionality of
the enactment bears the burden of proof, with all
doubts resolved against that party.
Cases that cite this headnote

151

161

Courts should not be in the business of
second-guessing the empirical assessment of
municipalities enacting sexualiy oriented
business ordinances.

County's sexually oriented business ordinances
were narrowly tailored to further a substantial
governmental interest, for purposes of
determining
whether
the
ordinances
unconstitutionally impacted speech, where the
county board of commissioners adopted the
ordinances to protect the public from the
secondary effects of sexually oriented
businesses, and evidence cited by the board,
which included United States Supreme Court
cases, various federal and state decisions, and the
analysis of an expert in statistics and
criminology, supported the ordinances. U.S.C.A.
Const.Amend. 1.

Cases that cite this headnote

Cases that cite this headnote

Public Amusement and Entertainment
~Judicial review or intervention
Zoning and Planning
Regulations in general

Constitutional Law
~Time, Place, or Manner Restrictions

A municipality's time, place, and manner
regulation which indirectly affects speech must
be narrowly tailored. U .S.C.A. Const.Amend. I.
Cases that cite this headnote

171

Constitutional Law
~Zoning and land use in general
Constitutional Law
~Secondary effects
Public Amusement and Rntertainment
v=>Sexually Oriented Entertainment

Constitutional Law
~Narrow tailoring

WES Tl.AW

191

Constitutional Law
~Substantial impact, necessity of

In order to merit the expansive remedy of
invalidating all enforcement of a law on the basis
that it is constitutionally overbroad, an
overbreadth claimant bears the burden of
demonstrating from the text of the law and from
actual fact that substantial overbreadth exists.
U.S.C.A. Const.Amend. l.
Cases that cite this headnote
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Constitutional Law
~Prohibition of substantial amount of speech

OPINION

DARDEN, Judge.

"Substantial overbreadth" invalidating a law on
protected speech grounds is a showing that the
law punishes a substantial amount of protected
speech, judged in relation to the statute's plainly
legitimate sweep. U.S.C.A. Const.Amend. I.
Cases that cite this headnote

1111

Constitutional Law
<FZoning and land use in general
Constitutional Law
<FA vailability of other sites
Public Amusement and Entertainment
<FSexually Oriented Entertainment
Public Amusement and Entertainment
<FMotion pictures, videos and games

County's sexually oriented business ordinances
did not punish a substantial amount of protected
speech, as required to be constitutionally
overbroad and invalid, where the ordinances
provided that an adult book or video store was
one that had 25% or more of its stock-in-trade or
interior business space allocated to sexually
oriented material, and there were at least 20 sites
within designated districts, or 3.9% of those
designated districts, that were available for the
operation of sexually oriented businesses in the
county. U.S.C.A. Const.Amend. 1.
I Cases that cite this headnote

STATEMENT OF THE CASE

Uniontown Retail 36, LLC, d/b/a The Lion's Den # 36,
("Lion's Den") appeals the trial court order granting the
motion for summary judgment filed by the Board of
Commissioners of Jackson County ("the Board") and
permanently enjoining Lion's Den from operating a
sexually oriented business at its current location in Jackson
County.
We affirm.'

ISSUES

1. Whether the trial court erred when it concluded that
two ordinances were not improperly adopted zoning
laws.
2. Whether the trial court erred in concluding that
operation of a sexually oriented business by Lion's
Den was not grandfathered as a nonconforming use.
3. Whether the trial court's summary judgment order
must be reversed because there is a genuine issue of
material fact as to whether the ordinances were
narrowly tailored to further a substantial
governmental interest.
4. Whether the trial court erred in its determination
that the ordinances are not constitutionally overbroad.
5. Whether the trial court erred when it concluded that
the counterclaim by Lion's Den must fail.

Attorneys and Law Firms
*333 J. Michael Murray, Steven D. Shafron, Berkman
Gordon Murray & De Van, Cleveland, *334 OH, Stanley E.
Robison, New Albany, IN, Attorneys for Appellant.

Stacy K. Newton, Rudolph Fine Porter & Johnson, LLP,
Evansville, IN, Susan D. Bevers, Seymour, IN, Scott D.
Bergthold, Chattanooga, TN, Attorneys for Appellee.
WESTLAW

FACTS

In early 2005, land at the southwest comer of the
intersection of highways I---65 and State Road 250 in an
unincorporated area was developed-with a building,
driveway, and signage for "a tenant" constructed as
authorized by permits from Jackson County. (Lion's Den
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App. 91).
On August 16, 2005, the Board adopted Ordinance
2005-5, titled "Sexually Oriented Business Ordinance."
(Lion's Den App. 28). The 26-page ordinance stated its
first purpose as being
to regulate sexually oriented
businesses in order to promote the
heallh, safoly and gtmeral welfare of
the citizens of Jackson County, and
to establish reasonable and uniform
regulations
to
prevent
the
deleterious secondary effects of
sexually oriented businesses within
unincorporated areas of Jackson
County.

Id. at 29. Additional purposes were also stated. Next, the
ordinance contained the following findings:
( 1) Sexually oriented businesses, as defined herein,
should be regulated.
(2) Sexually oriented businesses should be segregated
from one another and from rdigiuus inslilulions, school,
parks, residences and residential neighborhoods to
protect the public health, welfare and safety because
sexually oriented businesses, as a category of
commercial uses, are associated with a wide variety of
adverse secondary effects, including but not limited to,
personal and property crimes, prostitution, potential
spread of disease, lewdness, public indecency, illicit
drug use, drug trafficking, illicit and unsanitary sexual
activity, negative impacts on property values, *335
blight, litter, and sexual assault and exploitation.
(3) Each of the foregoing negative secondary effects
constitutes a harm which Jackson County has a
substantial governmental interest in abating and/or
preventing in the future.

Id. at 30.
The operative effect of the ordinance was to prohibit a
sexually oriented business from operating within 1,000
feet of a residence 2 and to require the sexually oriented
business to obtain a license. The ordinance was effective
upon adoption, August 16, 2005, except for the provision
establishing a fine for violation of the ordinance-which
would not become effective until September 1, 2005, after
publication of the ordinance in two successive weekly
editions of the local newspaper.
On August 19, 2005, on the improved property at the
WE' STLAW

intersection of 1--65 and State Road 250, Lion's Den
opened as an adult bookstore and sexual device shop.
Lion's Den was within 1,000 feet of a residence, and it had
obtained no license to operate a sexually oriented business.
That same day, August 19, 2005, the Board filed a
complaint for a preliminary and permanent injunction of
the "sexually oriented business" operated by Lion's Den.
(Bd.App.7).
On August 30, 2005, the Board adopted Ordinance
2005--6, which amended the sexually oriented business
ordinance with additional licensing and other provisions.
Ordinance 2005--6 again stated its purpose as quoted
above; and to support its previous findings, cited to
numerous court cases and "reports concerning secondary
effects occurring in and around sexually oriented
businesses" in seventeen U.S. cities. (Lion's Den App. 58).
Ordinance 2005--6 included a provision for a one-year
amortization peri'od to allow an improperly located
sexually oriented business that was "existing and operating
lawfully in all respects prior to August 15, 2005" to recoup
its investment at its current location before relocating to a
lawful site. Id. at 67. Ordinance 2005-6 also required that
"[a] sexually oriented business existing and operating
lawfully in all respects prior to August 15, 2005" apply for
the necessary licensing within thirty days of August 30,
2005. Id. at 68.
On September 1, 2005, the Board filed an amended
complaint for permanent injunction, based upon Ordinance
2005--6. On September 26, 2005, Lion's Den filed its
answer and counterclaim. 3 The counter claim alleged that
2005-5
and
2005-6,
were
both
ordinances,
unconstitutional, and sought declaratory relief and
compensatory damages.
On January 3, 2006, the Board adopted Ordinance 2005-9,
which amended the county zoning ordinance by adding a
new chapter relating to "sexually oriented businesses."
(Lion's Den App. 79). Ordinance 2005-9 specified that a
sexually oriented business was "a permitted use" in
"General Business," "Industrial" and "Agriculture"
Districts. Id. at 85. Thus, unlike Ordinances 2005-5 and
2005--6, Ordinance 2005-9 specified where a sexually
oriented business could be located. Nevertheless,
Ordinance 2005-9 also barred a sexually oriented business
from being located "within 1,000 feet of ... any
residence .... " Id. at 85.
*336 On November 18, 2008, the Board filed its verified
complaint for declaratory judgment and permanent
injunction. The Board asserted that Lion's Den was in
violation of the three ordinances by operating a sexually
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oriented business without a license to do so and within
1,000 feet ofa residence.'
On February 8, 2010, the Board filed its motion for
summary judgment. It asserted that because Lion's Den
had never applied for or obtained the license required, and
continued to operate a sexually oriented business within
1,000 feet of a residence in violation of its validly enacted
county ordinances, the Board was "entitled to judgment as
a matter of law." (Bd.App.119). 5
On March 8, 2010, Lion's Den filed its briefin opposition. 6
Its brief extensively cited to the affidavit it submitted from
Dr. Daniel Linz, a 32-page affidavit with ten exhibits.
Lion's Den argued to the trial court that Ordinances
2005-5 and 2005--6 were improperly adopted zoning laws,
in that they were not enacted pursuant to the provisions of
Indiana statute in that regard; that Lion's Den's use was a
grandfathered nonconforming use; that the ordinances
were not narrowly tailored to further a substantial
government interest; and that the ordinances were
unconstitutionally overbroad.
The CCS and trial court order reflect a March 21, 2010,
hearing on the Board's motion for summary judgment. At
the hearing, according to the trial court's order, the parties
stipulated to three matters: that Lion's Den was a sexually
oriented business; that it had not applied for a license under
the Board's ordinance; and that it was "too close to a
residence under the Board's ordinance." (Order p. 1).
On July 30, 2010, the trial court issued its twenty-one page
order. The trial court first considered whether Ordinances
2005-5 and 2005--6 were "zoning ordinances" or
"licensing ordinances," noting that "if ... considered zoning
ordinances, they were enacted improperly," but "if ...
licensing ordinances, they were not improperly enacted."
Id. at 4. The trial court reviewed Pro-Eco, Inc. v. Board of
Comm 'rs of Jay County, Ind., 776 F.Supp. 1368
(S.D.Ind.1990), Board of Comm 'rs of LaPorte County v.
Town & Country Utils., Inc., 791 N.E.2d 249
(lnd.Ct.App.2003), trans. denied, and City of Carmel v.
Martin Marietta Materials, Inc., 883 N.E.2d 781
(lnd.2008). The trial court concluded that
the ordinances are licensing
ordinances, exempt from the
procedural burdens of zoning
ordinance [sic], which serves to
grant the Board more leeway to
exercise its police power in an
efficient manner, under the same
policy considerations evidenced in
City of Carmel.

The trial court next considered whether Lion's Den was
"grandfathered as a nonconforming *337 use." Id. The trial
court found that Lion's Den did "not meet its burden" of
having established that it " 'lawfully existed' before the
passing of Ordinances 2005-5 and 2005--6" and thereby
"proving a nonconforming use." Id. at 13, 14.
The trial court considered whether the ordinances were
reasonably tailored. Citing to Renton v. Playtime Theatres,
475 U.S. 41, 106 S.Ct. 925, 89 L.Ed.2d 29 (1986), the trial
court found that "ordinances (2005-5 and 2005--6) are
regulations of time, place, and manner," as well as "
'content neutral' in that they are aimed at the undesirable
secondary effects related to adult businesses," and that the
evidence relied upon by the Board to be "reasonable." Id.
at 15, 15-16, 16.
As to whether the ordinances were overbroad, it noted that
L"ion's Den's burden was to demonstrate "from the text of
the law and from actual fact, that substantial overbreadth
exists." Id. at 19. The trial court noted that "the Board has
cited its basis and the studies to support that its ordinances
are 'needed to control undesirable blight rather than merely
being an attempt to control undesirable speech.' " Id.
(quoting Executive Arts Studio, Inc. v. City of Grand
Rapids, 391 F.3d 783, 796 (6th Cir., 2004)). It concluded
that the Board's reliance on "voluminous studies" rendered
the overbreadth facial challenge "not appropriate in this
case." (Order at 19). With respect to "an applied
overbreadth challenge," id., the trial court found the
ordinances to be sufficiently narrow.
Finally, as to the Lion's Den counterclaim, the trial court
found it to "fail[ ] as a matter of law because 1) the
ordinances are valid and constitutional, and 2) Lion's Den
has operated since its opening unfettered by the
ordinances." Id. at 21.

DECISION

We review a summary judgment order de novo. Tri-Etch,
Inc. v. Cincinnati Ins. Co., 909 N.E.2d 997, 1001
(Ind.2009). Summary judgment is appropriate when there
is no genuine issue of material fact and the moving party is
entitled to judgment as a matter oflaw. ld. (citing Ind. Trial
Rule 56(C)). The party appealing the grant of summary
judgment has the burden of persuading this court that the
trial court's ruling was improper. Motorists Mut. Ins. Co. v.
Wroblewski, 898 N.E.2d 1272, 1274 (lnd.Ct.App.2009),
trans. denied.

(Orderp. 11).
WES TL AW
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1. Zoning or licensing Laws?

111 Lion's Den argues that the trial court erred in concluding

that Ordinances 2005-5 and 2005--6 were licensing
ordinances rather than zoning ordinances. We disagree.
In City of Carmel v. Martin Marietta Materials, Inc., 883
N .E.2d 781, 782 (lnd.2008), the issue was whether
Carmel's "ordinance regulating mining in the City" could
not be enforced because "the City did not follow the
statutory requirements applicable to enacting zoning
ordinances." Our Supreme Court expressly noted the
ordinance's title," ... An Ordinance ... to Regulate Mining
Operations Within the Corporate Boundaries of the City of
Carmel." Id. at n. 2. It quoted the ordinance's stated
"purposes for its enactment," which included "the
protection of the public health, safety and welfare of the
citizens of [the City], to mitigate the negative impacts of
mining and processing of mineral resources on those
citizens who reside adjacent to or near such operations,"
and found the "substantive sections of the Ordinance" to be
"consistent with the preamble's stated intent." Id. at 783.
Referring to Indiana's Home Rule Act, title 36 of the
Indiana Code, our Supreme Court held *338 that the grant
of authority to local government units demonstrated "a
legislative intent to provide counties, municipalities, and
townships with expansive and broad-ranging authority to
conduct their affairs." Id. at 784. It then found that the
ordinance at issue had been enacted by the City "in a
general exercise of its authority to 'regulate conduct, or use
or possession of property, that might endanger the public
health, safety, or welfare,' as authorized by l.C. §
36-8-2-4." Id. at 785.
As to Martin Marietta's argument that the ordinance could
not be enforced because its enactment failed to comply
with the statutory prerequisites for enactment of a zoning
ordinance, our Supreme Court reviewed Board of
Comm 'rs of LaPorte County v. Town & Country Utils.,
Inc. and Pro-Eco Inc. v. Bd. of Comm 'rs of Jay County,
cases involving ordinances for landfills. If found that in
those cases, "the zoning process" had to be employed
because the landfill ordinances "were zoning ordinances";
specifically, the landfill ordinances "were zoning
ordinances ... because they dictated what type of land use
was permitted and where-quintessential zoning." Id. at
788. Our Supreme Court found that Carmel's ordinance to
regulate mining, however, was properly enacted by the
"alternative" to the "zoning process" as an exercise of its
police power, "consistent with the 'home rule' philosophy
of title 36." Id. at 787.
Here, in the Board's statement of purposes in Ordinances
2005-5 and 2005-6 begins with the purpose

to regulate sexually oriented
businesses in order to promote the
health, safety and general welfare of
the citizens of Jackson County, and
to establish reasonable and uniform
regulations
to
prevent
the
deleterious secondary effects of
sexually oriented businesses within
unincorporated areas of Jackson
County.
(Lion's Den App. at 29, 56). The ordinances further
include the purpose of "protect[ing] children and the
family environment from the deleterious and harmful
secondary effects of sexually oriented" businesses. Id at
29, 57. For defined types of sexually oriented businesses,
the substantive sections of the ordinances provide for
licensing, investigation, inspection, and hours of operation;
as well as the prohibition of operating a sexually oriented
business within 1,000 feet of a residence (or "religious
institution, school, boys club, girls club, or similar existing
youth organization, or public park or public building," id.
at 38, 66), i.e., at a distance from those whom the
ordinances were designed to protect.
Fu11her, unlike City of Carmel, Ordinances 2005-5 and
2005--6 do not specify zones, districts, or areas where
sexually oriented are allowed, or the "quintessential
zoning" matters of "what type of land use was allowed and
where." 883 N.E.2d at 787. Rather, Ordinance 2005-9
specifies the zoned districts in which the sexually oriented
business use is allowed, and there is no contention that it
was not enacted pursuant to the provisions of the zoning
statutes.
121 A "license" is a right or permission granted by some

competent authority to carry on a business which, without
such license, would be illegal. 18 INDIANA LAW
ENCYCLOPEDIA Licenses § 1 (2003) (citing Denny v.
Brady, 201 Ind. 59, 163 N.E. 489 (1928)). Consistent
therewith, including the analysis found in City of Carmel,
we find that Ordinances 2005-5 and 2005--6 are properly
enacted licensing ordinances, enacted by the Board in the
exercise of its broad home rule "authority to 'regulate
conduct, or use or possession of property, that might
endanger the public health, safety, or welfare,' as
authorized by I.C. § 36- 8-2-4." Id. at 785.

*339 2. A Grandfathered "Use"?
Lion's Den reminds us that Ordinance 2005--6 was not
adopted until August 30, 2005; that Lion's Den opened for
business on August 19, 2005; and, that Ordinance 2005-5,
adopted on August 16'", contained a penalty clause.

~~~__..;;.---''"--~~~~~~~
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Because Indiana code section 36-2--4-8(b) provides that
"[a]n ordinance prescribing a penalty or forfeiture for a
violation must, before it takes effect, be published once
each week for two (2) consecutive weeks," it argues,
Ordinance 2005-5 "could not become effective until
August 30, 2005, at the earliest." Lion's Den Br. at 19.
Therefore, because Lion's Den was at the time of its
adoption already operating its adult bookstore and sexual
device shop, it "had a vested right in the property and ... its
entitlement to continue that use cannot be taken away
without implicating the Due Process Clause or the Takings
Clause." Lion's Den Br. at 19 (citing Metropolitan Dev.
Comm 'n v. Pinnacle Media, llC, 836 N.E.2d 422
(Ind.2005)).
Section 5 of Ordinance 2005-5 provided in subsection 24,
that the penalty provision "shall be effective on September
1, 2005," but that "[a]ll other sections and provisions of
this Sexually Oriented Business Ordinance shall be
effective upon passage," i.e., ·August 16, 2005. The trial
court concluded that the penalty provision could be
severed from Ordinance 2005-5 (adopted on August 16Lh),
leaving the "valid" provisions as to "distance and ...
licensing ... that rendered Lion's Den 'non-lawful' at the
time of its opening on August 19, 2005." (Order p. 13).
Lion's Den argues that such is error because according to
Indiana Code section 36-2--4-8(b), the ordinance itself
cannot "go into effect until it has been published twice."
Lion's Den Br. at 20. However, it cites only the statutory
language as authority for this proposition.
In Smith v. George, 181 Ind. 119, 103 N.E. 949, 950
(1914), the city's ordinance as related to liquor sales
contained a section which set a license fee and another
section which "fixe[d] a penalty." An Indiana statutory
provision required that any local ordinance on liquor sales
"be published once each week for two consecutive weeks"
before being "in full force and effect." Id. at 949. The
appellee argued that because the ordinance was "a penal
one, publication should be had thereof before the same
could take effect and be enforceable." Id. at 950. Our
Supreme Court found that neither the license fee provision
nor the penalty provision was "dependable upon the other
for its validity"; noted the "universal rule of construction
that if one section of a legislative act or city ordinance can
be separated from the other sections or parts, and upheld as
valid, it is the duty of the court to do so"; and found the
license fee provision "valid and operative without the same
having been published." Id.
3

According to the reasoning of Smith, the Board's
ordinance, herein, requiring a license for the operation of a
sexually operated business, and that such a business not be
located within 1,000 feet ofa residence was effective upon

l l
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its August 16, 2005 adoption. Therefore, we find that
Lion's Den has failed to meet its burden of proving that it
was operating a lawful business at the time of the
ordinance's adoption. See Dandy Co., Inc. v. Civil City of
South Bend, 401 N.E.2d 1380, 1382 (1980) (burden of
proving pre-existing nonconforming use rests with party
asserting existence of such use).

3. Tailoring of Ordinance
141 Lion's Den argues that the trial court erred in granting
summary judgment because genuine issues of material fact
exist as to whether the ordinances are *340 narrowly
tailored to further a substantial governmental interest.
Though couched as a summary judgment argument, we
bear in mind that Lion's Den essentially brings a
constitutional challenge to the Board's ordinances. A duly
enacted ordinance comes before this court clothed with the
presumption of constitutionality, and the party challenging
the constitutionality of the enactment bears the burden of
proof, with all doubts resolved against that party. Dvorak v.
City of Bloomington, 796 N.E.2d 236, 238 (lnd.2003).
In City of Renton v. Playtime Theatres, Inc., 475 U.S. 41,
44, 106 S.Ct. 925, 89 L.Ed.2d 29 (1986), therein, the
zoning ordinance prohibited any adult motion picture
theater from locating "within 1,000 feet of any residential
zone, single-or multi-family dwelling, church, or park, and
within one mile of any school." The United States Supreme
Court found the ordinance to be "a form of time, place, and
manner regulation," in that it was "aimed not at the content
of the films shown at 'adult motion picture theatres,' but
rather at the secondary effects of such theaters on the
surrounding community." Id. at 46, 47, 106 S.Ct. 925. As a
zoning ordinance designed to combat the undesirable
secondary effects of a purveyor of sexually explicit
materials, the issue was whether Renton's ordinance was
"designed to serve a substantial governmental interest and
allow[ed] for reasonable alternative avenues of
communication." id. at 50, 106 S.Ct. 925.
As to the first prong, the finding of adverse secondary
effects, the Supreme Court found that Renton, "a city of
approximately 32,000 people located just south of Seattle,"
had "reviewed the experiences of Seattle and other cities,
and received a report from the City Attorney's Office
advising as to developments in other cities." id. at 44, 106
S.Ct. 925. The Supreme Court held that "Renton was
entitled to rely on the experience of Seattle and other
cities," without requiring it to conduct new studies or
produce evidence independent of that already generated by
other cities, "so long as whatever evidence the city relies
upon is reasonably believed to be relevant to the problem
that the city addresses." Id. at 51-52, 106 S.Ct. 925. It
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concluded that Renton was entitled to rely on the evidence
cited. Id. at 52, 106 S.Ct. 925.

analysis of Dr. Richard McCleary, an expert in statistics
and criminology.

The court also noted that more than five percent of
Renton's land area remained available for adult theater
sites. Hence, it found the second prong-whether the
Renton ordinance allowed for reasonable alternative
avenues of communication-also to be met.

151

More recently, in City of Los Angeles v. Alameda Books,
Inc., 535 U.S. 425, 438, 122 S.Ct. 1728, 152 L.Ed.2d 670
(2002), the Supreme Court's plurality cites to its rationale,
as previously noted in Renton, wherein, it held that a
municipality may rely on any evidence that is "reasonably
believed to be relevant" for demonstrating that its
ordinance serves "a substantial, independent government
interest," id., at 43 8, 122 S.Ct. 1728 (citing Barnes v. Glen
Theatre, Inc., 501 U.S. 560, 584, 111 S.Ct. 2456, 115
L.Ed.2d 504 (1991)), but added the caveat that "shoddy
data or reasoning" would not suffice . .4/ameda Books, 535
U.S. at 438, 122 S.Ct. 1728. Rather, the municipality's
evidence "must fairly support the municipality' s rationale
for its ordinance." Id. at 439.
Lion's Den seizes on the language in Alameda Books as
follows :
If plaintiffs fail to cast direct doubt
on this rationale, either by
demonstrating
that
the
municipality's evidence does not
support its rationale or by furnishing
evidence
that
disputes
the
*341
factual
municipality's
findings, the municipality meets the
standard set forth in Renton.

Lion's Den emphasizes the Seventh Circuit's decision in
Annex Books, Inc. v. City of Indianapolis, 581 F.3d 460
(7th Cir.2009), which cited a study by Dr. Linz and found
that it "call(ed] ... into question" the justifications of
Indianapolis for its adult entertainment ordinance and
"require(d] an evidentiary hearing." Id. at 465. However,
we are not bound by the circuit coutt's decision. See Ind.
Dept. of Public Welfare v. Payne, 622 N.E.2d 461 , 468
(Jnd.1993). Lion's Den also cites to the Tenth Circuit's
Abilene Retail# 30, inc. v. Comm 'rs of Dickinson County,
492 F.3d 1164 (10th Cir.2007), cert. denied, which
concluded that an opinion of Dr. Linz had cast doubt on the
evidence relied upon by the County-such that there was a
material dispute of fact. We did not find either of these two
cases to be persuasive in Plaza Group Prop. v. Spencer
County Plan Comm 'n, 877 N.E.2d 877 (Ind.Ct.App.2007),
trans. denied, and we find their' reasoning equally
unavailing here. We concur with its holding that "we
should not be in the business of second-guessing the
empirical assessment of municipalities enacting sexually
oriented business ordinances." Id. at 892.
6

A municipality's time, place, and manner regulation
which indirectly affects speech must be "narrowly
tailored." Id. at 892 . The requirement "of narrow tailoring
is satisfied" when it "promotes a substantial government
interest that would be achieved less effectively absent the
regulation" and "the means chosen are not substantially
broader than necessary to achieve the government's
interest." Id. at 877 (quoting Wardv. Rock Against Racism,
491 U.S. 781, 799-800, 109 S.Ct. 2746, 105 L.Ed.2d 661
(1989)).
1 1 171
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Id. Thus, Lion's Den argues that its evidence, including the
affidavit of Dr. Linz and attachments thereto, demonstrate
that the Board's evidence does not support its rationale of
adverse secondary evidence and disputes its finding in that
regard. Hence, it concludes, summary judgment was
improvidently granted because there exists material issues
of fact in this regard. However, as noted above, Lion's Den
contention is that the ordinance is unconstitutional, and
whether the act of a legislative body is constitutional is a
question of law. See State v. Moss- Dwyer, 686 N.E.2d
109, 110 (lnd.1997); Matlock v. Indiana & I. C.R. Co., 16
Ind. 176 (1861).

Lion's Den argues that the ordinances herein are not
narrowly tailored because their scope includes "retail
businesses that do not present on-site entertainment" and
businesses that carry a "small amount of adult
material"-businesses for which the evidence did not
"demonstrate(] ... adverse secondary effects." Lion's Den
Br. at 30. Having already concluded that the Board's
evidence supported its ordinances to regulate sexually
oriented businesses, we find Lion's Den argument must
fail as to the narrow tailoring requirement.

The Board has identified multiple sources of relevant
evidence indicating the secondary effects from the
operation of a sexually oriented business. These included
U.S. Supreme court cases, as well as various federal and
state decisions in this regard; land use studies and crime
impact reports; other municipalities' findings; and the

4. Constitutional Overbreadth
9
l J 1101 In order to merit the "expansive remedy" of
"invalidat [ing] all enforcement" of a law on the basis that
it is "constitutionally overbroad," the overbreadth claimant
bears the burden of demonstrating *342 "from the text of
the law and from actual fact that substantial overbreadth
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exists." Virginia v. Hicks, 539 U.S. 113, 120, 119, 122, 123
S.Ct. 2191, 156 L.Ed.2d 148 (2003) (internal citations
omitted). This "substantial overbreadth" is a "showing that
the law punishes a substantial amount of protected speech,
judged in relation to the statute's plainly legitimate
sweep." Id. at 118-19, 123 S.Ct. 2191.
As argued to the trial court, Lion's Den cited to the case of
Executive Arts Studio v. City of Grand Rapids, 391 F .3d
783 (6th Cir.2004). In the Grand Rapids zoning
ordinances, an "adult bookstore" was defined as including
an establishment with "a segment or section" devoted to
the sale or display of material characterized by its
emphasis on specified anatomical areas or specified sexual
activities. Id. at 787. The "substantial or significant"
language had been defined as "five percent." Id. at 787.
The Sixth Circuit considered Executive Arts' "facial
challenge to the constitutionality of the 'segment or
section' language." Id. at 796. The Sixth Circuit found the
ordinance "was not narrowly tailored" because "its
language sweeps up mainstream bookstores." Id. It then
found that "even if' it were found to be narrowly tailored
to affect only establishments shown to produce unwanted
secondary effects, it would be unconstitutional "as
applied" because in a city with over 2,500 parcels of
commercially useable real estate, only "around a half
dozen possible sites" would be available for an Executive
Arts establishment. Id. at 798.
1111 The Board's ordinances at issue here, however, contain
neither the vague "section or segment" language nor the
five percent definition of Grand Rapids' ordinances;
rather, those ordinances specifically provide that an adult
bookstore or adult video store is one that "has a significant
or substantial portion (25% or more) of its stock-in-trade or
interior business space allocated to, or derives 25% or
more of its revenues from" certain sexually oriented
materials. (Lion's Den App. 59; 80). Moreover, the "as
applied" reasoning of Grand Rapids, which found that
only .24% of commercial commercially useable real estate
was available for the regulated activities there, produces a
far different result here-designated evidence showed that
there were at least twenty sites within designated districts,
or 3.9% of those designated districts were available for
operation of a sexually oriented business in Jackson
County.

Lion's Den also cites to Encore Videos, Inc. v. City of San
Antonio, 352 F.3d 938, 939 (5th Cir.2003). This opinion
simply states that an ordinance "was found not to be
narrowly tailored because for both its failure to make an
on-site/off-site distinction and its low 20% inventory
requirement." Id. at 939. Hence, the Encore Videos opinion
cited by Lion's Den does not demonstrate that the
ordinances herein are constitutionally overbroad.
Moreover, we note that Encore Videos, Inc. v. City of San
Antonio, 330 F.3d 288 (5th Cir.2003), cert. denied, which
was clarified by the cited opinion, considered "the
ordinance's constitutionality under the time, place, and
manner test," 330 F.3d at 293; we find no discussion
therein of a constitutional overbreadth challenge.
As noted above, the ordinances came before us with the
presumption of constitutionality, and Lion's Den bore the
burden of proof, with all doubts resolved against it. See
Dvorak, 796 N.E.2d at238. We do not find that Lion's Den
has satisfied its burden of demonstrating to us that the
ordinances are constitutionally overbroad.

5. Counterclaim
Finally, Lion's Den argues that its "foregoing arguments
vividly demonstrate that *343 genuine issues of material
fact existed that should have operated to preclude the entry
of summary judgment in favor of' the Board. Lion's Den
Br. at 3 7. Having found its "foregoing arguments" to fail,
we find no error in the trial court's conclusion that the
counterclaim failed as a matter oflaw. Id.
Affirmed.

NAJAM, J., and BAILEY, J., concur.
All Citations
950 N.E.2d 332

Footnotes
We heard oral argument on this cause in our Courtroom in Indianapolis on April 5, 2011. We commend counsel on their
intense and well-researched presentations.
2

Or, within 1,000 feet of any religions institution, school, boys club, girls club, or similar existing youth organization, or
public park or public building, or property zoned for residential use.
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3

Lion's Den did not include this answer and counterclaim in its Appendix.

4

According to the trial court's order and the CCS, on March 10, 2009, Lion's Den filed its answer and counterclaim, but it is
not included in the Appendices filed .

5

With its motion, the Board included an affidavit of the county building commissioner stating that Lion's Den had never
applied for a permit to operate a sexually oriented business; that there were at least twenty sites within designated
districts where such a business could be located, and a listing thereof; such possible locations constituted 3.9% of the
designated districts; and that Lion's Den was within 570' of one residence and within 642' of another. Also submitted was
an affidavit (and exhibits) describing the products for sale at the Lion's Den . Finally, the Board submitted an article from
the April 2009 issue of "Law and Policy" entitled "Do 'Off-Site' Adult Businesses Have Secondary Effects? Legal
Doctrine, Social Theory, and Empirical Evidence," by Professor Richard McCleary and Associate Professor Alan C.
Weinstein .

6

The Appendix of Lion's Den did not include this brief.

End of Document
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Constitutional Law
~Content-Neutral Regulations or Restrictions

No. 1377, Sept. Term, 2005.

I

To survive constitutional scrutiny, an ordinance
regulating speech must be a content-neutral time,
place, and manner restriction which is narrowly
tailored to serve a significant governmental
interest and which leaves open ample alternative
U.S.C.A.
channels
for
communication.
Const.Amend.
1;
West's
Ann.Md.
Const.Declaration of Rights, Art. 40.

April 3, 2007.
Synopsis
Background: Owner of adult business brought declaratory
judgment action against city, alleging city's adult-business
licensing ordinance violated owner's federal and state
constitutional free speech rights. The Circuit Court,
Washington County, McDowell, J., granted summary
judgment to city. Owner appealed.

Holdings: The Court of Special Appeals, Krauser, J., held
that:

Cases that cite this headnote

[3]

Ill evidence relied on by city council, when it enacted
adult-business licensing ordinance, was reasonably
believed by city council to be relevant to the problem the
ordinance addressed, and

Evidence relied on by city council, when it
enacted adult-business licensing ordinance, was
reasonably believed by city council to be relevant
to the problem the ordinance addressed, as
required for constitutionality of ordinance under
free speech provisions of federal and state
Constitutions; city officials had received
correspondence, from neighbors, about alleged
negative secondary effects of a store that was
city's only adult business as well as
correspondence from a man who claimed to have
contracted AIDS as result of his sexual activities
at the store, and city officials inspected the store
and documented health and sanitation hazards.
U.S.C.A. Const.Amend. l; West's Ann.Md.
Const.Declaration of Rights, Art. 40.

rzi state's ordinary rules of judicial review were adequate,
for purposes of constitutional protection against prior
restraint of speech.

Affirmed.
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111

Constitutional Law
yo.Relation Between State and Federal Rights
The free speech provision of the Maryland
Constitution is in pari materia with the First
Amendment to the United States Constitution,
and thus, the legal effect of those provisions is
substantially the same. U.S.C.A. Const.Amend.
1; West's Ann.Md. Const.Declaration of Rights,
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When determining whether city council, when it
enacted adult-business licensing ordinance,
relied on evidence that it reasonably believed to
be relevant to the problem the ordinance
addressed, as required for constitutionality of
ordinance under free speech provisions of federal
and state Constitutions, court could presume that
city council was aware of comparable conditions
in other localities and of varied responses being
attempted by other governments to similar
conditions. U.S.C.A. Const.Amend. l; West's
Ann.Md. Const.Declaration of Rights, Art. 40.

[71

Judgment
~Defects

and Objections

A court, on a motion for summary judgment, has
no "right" to consider any "fact" set forth by a
party in violation of the civil procedure rules
governing summary judgment affidavits.
Md.Rule 2- 31 l(d).
Cases that cite this headnote

Cases that cite this headnote
[8[

Judgment
~Personal

[SJ

Affiant' s interrogatory answers, if they were
based solely oh "the best of [affiant's]
information, knowledge and belief," would not
satisfy requirement, in civil procedure rule, that
summary judgment affidavit must be based on
affiant's personal knowledge. Md.Rule 2- 50l(c).

Constitutional Law
~Exercise of Pol'ice Power; Relationship to
Governmental Interest or Public Welfare
For a municipal ordinance regulating speech to
be constitutional under free speech provisions of
federal and state Constitutions, municipality need
not demonslralt:: a dt::linile time, prior to
enactment, that it considered the evidence it
purportedly relied upon in enacting the
ordinance; rather, it need only show that
whatever evidence it relied upon was reasonably
believed to be relevant to the problem that the
ordinance addressed. U.S.C.A. Const.Amend. l;
West's Ann.Md. Const.Declaration of Rights,
Art. 40.

2 Cases that cite this headnote

[9)

Cases that cite this headnote

Knowledge or Belief of Affiant

City police chiefs affidavit in support of city's
motion for summary judgment, in declaratory
judgment action challenging the constitutionality
of city's adult-business licensing ordinance,
satisfied requirement in civil procedure rules that
summary judgment affidavit must be based on
personal knowledge, where chief affirmed that
neighbors and others had expressed concerns
about city's only adult business, though chief did
not verify the truth of those concerns. Md.Rule
2-501(c).

Constitutional Law
~Secondary Effects
City had no constitutional obligation, under free
speech prov1s10ns of federal and state
Constitutions, to limit itself to least restrictive
means of addressing secondary effects targeted
by its content-neutral adult-business licensing
ordinance. U.S.C.A. Const.Amend. 1; West's
Ann.Md. Const.Declaration of Rights, Art. 40.

Judgment
~Personal

Cases that cite this headnote
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Knowledge or Belief of Affiant
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Judgment
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City health department's abatement order for
adult business with video booths, which order
required business owner to eliminate "glory
holes" that enabled sexual contact to take place
between people in adjoining booths, was not
hearsay, as would preclude admission of the
order in support of city's motion for summary
judgment, in declaratory judgment action
of
city's
challenging
constitutionality
adult-business licensing ordinance; order was not
offered to show the truth of statement that booths
had "glory holes," but rather as part of
evidentiary foundation which city relied on in
enacting the ordinance. U.S.C.A. Const.Amend.
l; West's Ann.Md. Const.Declaration of Rights,
Art. 40; Md.Rule 2-50l(c).
Cases that cite this headnote

1111

Declaratory Judgment
~Scope and Extent of Review in General
Adult-business owner's citation, in its opposition
to city's motion for summary judgment in
owner's declaratory judgment action challenging
city's adult-business licensing ordinance, of
United States Supreme Court's City ofLittleton v.
Z.J. Gifts D-4, LLC decision, solely in support of
proposition that ordinance was unconstitutional
because it did not have a provision for
maintaining the status quo during appeal of
licensing revocation, denial, or suspension, did
not preserve for appellate review a claim that
ordinance was unconstitutional prior restraint of
speech, in alleged violation of City of Littleton.
U.S.C.A. Const.Amend. l; West's Ann.Md.
Const.Declaration of Rights, Art. 40.
Cases that cite this headnote

[121

Constitutional Law
<V->Sexually Oriented Businesses; Adult
Businesses or Entertainment

constitutional protection against prior restraint of
speech. U.S.C.A. Const.Amend. I; West's
Ann.Md. Const. Declaration of Rights, Art. 40.
Cases that cite this headnote
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Constitutional Law
~Licenses and Permits in General
Constitutional Law
~Content Neutrality
Public Amusement and Entertainment
~Sexually Oriented Entertainment
City's adult-business licensing ordinance
required compliance
with
neutral and
nondiscretionary criteria and did not seek to
c€nsor content, and thus, state's ordinary rules of
judicial review were adequate, for purposes of
constitutional protection against prior restraint of
speech, though ordinance provided that a license
"may" be denied if after receipt of written notice,
owner fails to eliminate violations of ordinance;
ordinance required city to grant a license to an
adult-business owner that complied with
ordinance, in contrast to city's discretion to deny
a license if owner did not comply with ordinance.
U.S.C.A. Const.Amend. I; West's Ann.Md.
Const.Declaration of Rights, Art. 40.
Cases that cite this headnote

Attorneys and Law Firms
**484 Howard J. Schulman, Baltimore, for appellant.
Kevin Karpinski (Victoria Shearer, on brief), Baltimore,
for appellee.
Panel ADKINS, KRAUSER, JAMES A. KENNEY, III,'
(Retired, Specially Assigned), JJ.
Opinion
KRAUSER, J.

Where state regulation conditions the operation
of an adult business on compliance with neutral
and nondiscretionary criteria and does not seek to
censor content, state's ordinary rules of judicial
review are adequate, for purposes of
WESTLAW

*557 Appellant 104 West Washington Street II
Corporation brought a declaratory judgment action in the
Circuit Court for Washington County against the City of
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Hagerstown ("City"). The City's "Adult Businesses
Ordinance," it claimed, violated appellant's right to free
speech under the **485 First Amendment of the United
States Constitution and Article 40 of the Maryland
Declaration of Rights. The Ordinance required, among
other things, that "certain adult-oriented businesses" in the
City apply for and obtain licenses, limit their hours of
operation, and ensure that their booths, cubicles and other
enclosed areas for viewing adult videos were not
completely closed. The complaint also included a claim
against P.L. Smith, a Hagerstown police officer who had, it
alleged, "threatened and intimidated" appellant's
employees for failing to comply with the terms of the
Ordinance. But this claim was later dropped, leaving the
City as the only defendant.
The City responded with a motion for summary judgment.
The circuit court granted that motion in part, declaring that
the. Ordinance was "constitutional in every other respect"
except for its failure to provide a time limit for issuing or
*558 rejecting an adult business's application for a license.
The City promptly amended the Ordinance so that it
included a time limit for issuing or denying an adult
business license and renewed its motion for summary
judgment. That motion was granted in full, triggering this
appeal.
Appellant presents three issues for our review. As set forth
in its brief, they are:
I. Whether the circuit court erred in declaring the
Ordinance constitutional, given the absence of any
evidence in the legislative record, according to
appellant, showing that the restrictions placed upon
communication serve a significant state interest and
that the Ordinance is narrowly drawn so as to render
any incidental restriction upon freedom of speech no
greater than necessary;

II. Whether the circuit court erred in considering
documents that the City provided in support of its
motion for summary judgment because these
documents, according to appellant, did not meet the
affidavit requirements under the Maryland Rules;
III. Whether the circuit court erred in finding that the
Ordinance was not an unconstitutional prior restraint
of speech, despite its failure, according to appellant,
to provide for appellate-level judicial review of the
City's decision to deny, revoke, or suspend an adult
business license.
For the reasons that follow, we affirm the judgment of the
circuit court.
WESTLAW

Background

There is no dispute as to the facts of this case. Appellant
owns and operates a business at 23 E. Washington Street in
Hagerstown that sells books, magazines, video, lingerie
and novelties that are "adult" in nature. At the back of its
store, appellant provides booths for customers to view
adult videos. The store has been Hagerstown's only adult
business since 1990.
*559 Prior to September 2002', Hagerstown Chief of
Police Arthur Smith reportedly received complaints of
illegal drug activity occurring at appellant's place of
business during the early morning hours before 6:00 a.m.
The complaints were made by employees of WHAG, a
local television station that occupied a building adjacent to
appellant's business, and by tenants of two nearby
apartment complexes. According to Chief Smith, the
employees and the tenants expressed considerable concern
as **486 to their personal safety. Chief Smith conveyed
their concerns to the Hagerstown Police Department's
Street Crimes Division for further investigation and passed
them along to other city officials as well.

During this time, Chief Smith met with a man who claimed
he had contracted Autoimmune Deficiency Syndrome
("AIDS") after engaging in "hundreds" of homosexual
encounters at appellant's place of business. "Heterosexual
men," he informed Smith, were performing homosexual
acts at appellant's business in exchange for money to
support their drug habits. The acts took place by means of
"glory holes" in the partitions that separated the
video-display booths at the back of appellant's store. He
feared that the heterosexuals, who had contracted sexually
transmitted diseases by engaging in homosexual acts at
appellant's business, might retaliate against the City's gay
community. Chief Smith notified City officials of the
man's concerns.
Some time later, Chief Smith, accompanied by
Hagerstown City Attorney Mark Boyer and City
Administrator Bruce Zimmerman, conducted an on-site
inspection of appellant's business. At that time, Chief
Smith stated, he "personally observed the 'glory holes'
which had been described to [him] by the man who [had]
contracted AIDS."
On May 30, 2002, the Washington County Health
Department issued an order requiring appellants to "cease
and desist all structural activities [glory holes] that enable
sexual contact *560 [to] tak[e] place" because "said
structural activity constitutes a dangerous condition and/or
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nuisance that could facilitate the spread of Sexually
Transmitted Diseases and must be abated immediately."

The Ordinance
On September 5, 2002, City Interim Planning Director
Deborah Everhart sent City Administrator Bruce
Zimmerman a memorandum proposing an Adult Business
Ordinance. The ordinance, according to Everhart, would
regulate the "time, place, and manner" in which the City's
adult businesses operated. Copies of Everhart's
memorandum were sent to the Mayor and City Council
members, as well as to the City Clerk, City Attorney, and
City Finance Director.
On October 22, 2002, "the Mayor and City Council," as
noted in the minutes of the Council's 22nd Session,
"unanimously agreed by voice vote to adopt [the]
Ordinance," which was incorporated into Chapter 46 of the
Hagerstown City Code as§§ 46-1, 46--2, 46-3, 46-4, 46-5
and46-6:

§ 46-1. Purpose. The purpose of this Ordinance is to
protect the health, welfare, safety, morals and general
welfare of the citizens of the City by addressing the
deleterious secondary effects of certain adult oriented
businesses operating within the City; to prevent the
impairment of, or detriment to neighboring properties;
to promote safe, sanitary conditions and combat the
spread of sexually transmitted disease; and to protect
children who may be attracted to such establishments.
This chapter does not have, and is not intended to have
the purpose or effect of imposing a limitation or
restriction on the content of any communicative
material, or to infringe upon the reasonable exercise of a
legitimate business.
§ 46-2. Definitions. For purposes of this chapter the
following terms shall have the following meanings:
A. Adult business. Any commercial establishment
located in the City that:
*5611. has 5% or more of its stock on the premises, or
has 5% or more of its stock on display, in books,
magazines,
**487
periodicals,
photographs,
drawings, sculptures, motion pictures, films, videos
or other similar images by any medium which depict
specified sexual activities or anatomical areas;
II. displays on its premises, or provides for display or
viewing on its premises, any motion pictures, films,
videos or other similar images by any medium which
WESTLAW

depict specified sexual
anatomical areas;

activities

or specified

III. has 5% or more of its stock on the premises, or
more of its stock on display in products, devices or
novelties designed or sold primarily for the purpose of
stimulation of human genitalia, or other sexual
gratification.

§ 46.-3 License required. It shall be unlawful for any
person to own, operate, manage or maintain an adult
business in the City without first obtaining an adult
business license from the Department ...
§ 46-4 Application for license; fee An applicant for an
adult business license shall register with and provide the
following information on the appropriate application
form provided by the Department:
A. The address at which the adult business
operated.

~ill

be

B. The name, street address and telephone number of
all owners of the adult business.
C. If the owner of the adult business is not an

individual, the applicant shall provide the name, street
address, resident agent, resident agent address and
telephone number of the owner. Applicant shall
further provide the names, addresses and telephone
numbers of all individuals or entities who own or
have any interest in the entity which owns the adult
business.
D. The name, street address and telephone number of
a designated contact person for the owner(s)
*562 E. A non-refundable annual license fee of
$250.00.

§ 46-5. Adult business regulations. The following
regulations shall apply to all adult businesses in the City:
A. No adult business shall operate or be open to the
public between the hours of 1:00 a.m. and 6:00 a.m.
B. No adult business shall be located within 500 feet
of another legally operating and licensed adult
business. Adult businesses existing and actually
operating on the effective date of this chapter shall be
exempt from this regulation.
C. No adult business shall permit anyone under the
age of 18 years of age to be on the premises of the
adult business for any purpose.
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D. No booth, cubicle or area used for viewing motion
pictures, films, movies, videos or other similar images
by the general public shall be capable of being
completely closed. Any such booth, cubicle or area
shall be and remain open at all times.

[did] not provide for alternative avenues of
communication ... lack[ed] effective limitations of the time
for an administrative decision ... fail[ed] to provide for
prompt judicial review" and "constitute[d] an
unreviewable prior restraint on free speech."

E. No booth or cubicle used for viewing motion
pictures, films, movies, videos or other similar images
by the general public shall have any holes or
openings, nor shall any booth or cubicle be accessible
by any adjacent booth or cubicle, except for the
primary opening for ingress and egress to said booth
or cubicle.

Count two requested that Officer Smith be enjoined "from
further acts of intimidation and acts of reprisal against
[appellant]," which "constitute[d] a chilling effect upon
[appellant's] free speech" and "caused [appellant]
economic harm." And appellant requested that the circuit
court "enter judgment ... in the amount of One Hundred
Thousand Dollars ($100, 000)" against the officer and the
City.

§ 46.6. Denial; revocation or suspension. An adult
business license may be denied, revoked or suspended at
any time by the Department if after receipt **488 of
written notice, the owner fails to immediately eliminate
any violations of the regulations contained herein.
Denial, revocation or suspension of an adult business
license shall be in addition to, and in substitution of the
penalties provided for in § 46- 8 of this chapter.
Of particular relevance to the issue that gave rise to this
action were § 46-4(C), § 46-5(E) and § 46. 6. Section
46-4(C) required each adult business license applicant to
disclose the names, addresses and telephone numbers of all
individuals or entities having an ownership interest in the
business. Section *563 46-5(E) prohibited licensed adult
businesses from "complete[ly] closing" any "booth,
cubicle or area used for viewing motion pictures, films,
movies, videos or other similar images by the general
public." And§ 46.6 set forth the requirements for denying
an adult business license and revoking or suspending a
license that had already been issued.

Appellant's Complaint

On March 6, 2003, appellant filed a complaint in the
Circuit Court for Washington County against the City and
Hagerstown Officer P.L. Smith. The complaint alleged
that, on March 3, 2003, Officer Smith and an unnamed city
attorney went to appellant's place of business and
threatened to arrest its employees unless they complied
with the terms of the Ordinance2 which required them to
shut down the store between 1 a.m. and 6 a.m. and ensure
that none of the video booths located on the premises were,
at any time, completely closed.
Count one of appellant's complaint sought a declaration
that the Ordinance violated Article 40 of the Maryland
Declaration of Rights because it was "not narrowly drawn
WESTLAW

*564 Proceedings Below

At the City's request, the case was removed to the United
States District Court for the District of Maryland because
appellant, in the City's words, "[wa]s alleging that [the
City] violated its rights of free speech, presumably under
the First Amendment to the United States Constitution."
But the federal court ultimately sent the case back to the
circuit court after appellant abandoned that claim.
Then, in September 2003, the Court of Appeals, in Pack
Shack v. Howard Co., 377 Md. 55, 832 A.2d 170 (2003),
declared a Howard County ordinance unconstitutional
because it conditioned the grant oflicenses to operate adult
businesses on certain mandatory disclosures: specifically,
that each adult business license applicant state the name
and address of all natural persons having a financial
interest in the business. Relying solely on that decision,
appellant moved for partial summary judgment, asserting
that "[t]he requirements for licensure set forth" under
**489 the Hagerstown Adult Business Law were
"unconstitutional and in violation of the Maryland
Declaration of Rights Article."
Filed on June 24, 2004, appellant's motion for partial
summary judgment was still pending before the circuit
court one month later when the City Council repealed §
46-4(C), as it required the same type of information
requested by Howard County in Pack Shack. Following
that amendment, the City filed a cross motion for summary
judgment.
To its summary judgment motion, the City attached copies
of the Health Department order requiring appellants to
"cease and desist all structural activities that enable sexual
contact," the agenda and minutes for the September 10th,
September 24th and October 22nd Mayor and City Council
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meetings; appellant's adult business license application;
and answers to interrogatories propounded by both sides.
On August 2, 2004, appellant filed a motion to strike the
City's exhibits, principally the City's answers to
interrogatories. Appellant argued that the answers were
hearsay and *565 inadmissible under Rule 2-50l(c) as "an
affidavit supporting or opposing a motion for summary
judgment."
In response, the City supplemented its motion with the
following exhibits: an affidavit signed by Chief Smith, a
copy of the September 5th memorandum from City Interim
Planning Director Deborah Everhart to Administrator
. Bruce Zimmerman containing the proposed Adult
Businesses Ordinance, and a copy of the amended
Ordinance. Thereafter, the circuit court denied appellant's
motion to strike on the grounds that the City had "supplied
the appropriate affidavit," apparently referring to Chief
Smith's sworn statement.
A hearing on the City's motion for summary judgment
ensued. Following that hearing, on November 3, 2004, the
court issued a memorandum opinion denying the City's
request for summary judgment as to count one of
appellant's complaint, while noting that the Ordinance
was, in fact, "enforceable, except for the deficiency found
due to there being no time standard to decide to issue or
reject a business license." But it granted the City summary
judgment as to count two of appellant's complaint,
pointing out that the police officer, whom appellant
claimed had threatened and intimidated its employees, was
no longer a party to the suit, and that appellant "had
admitted in its answer to interrogatories that ... [count two]
applie[d] to the police officer and not to the [City]."
On February 25, 2005, the City amended the Ordinance
again. It inserted § 46--4(F), mandating that adult business
licenses be issued or denied within 30 days of application.
It also added a sentence to § 46--6, stating that "[a]ny
applicant or licensee who has a license denied, revoked or
suspended shall have the right to appeal such action of the
Department to the Circuit Court for Washington County,
Maryland, within (30) days ofreceipt of the notice of said
action."
On March 15, 2005, the City again moved for summary
judgment based on the re-amended Ordinance. Two weeks
later, appellant modified its complaint to include the
contention that "[t]he disclosure requirements in the
Hagerstown *566 Adult Bookstore Law, as provided in §
46.4 thereof, constitute an unconstitutional prior restraint
on free speech."

WESTLAW

On June 30th, the court issued an order granting the City's
motion for summary judgment. It held that the Ordinance,
as amended, was "constitutional and violate[d] nether [sic]
Maryland Declaration of Rights, the Maryland
Constitution, nor The Constitution of the United States."

**490 DISCUSSION
I.

Appellant contends that the circuit court erred in holding
that the Ordinance was constitutional. It claims that there is
nothing in the legislative record to indicate that the City
Council had information or evidence before it, prior to the
enactment of the Ordinance, sufficient to establish that the
law would serve a significant state interest and would be
narrowly tailored so as to reiider any incidental restriction
upon freedom of speech no greater than necessary.
Consequently, the Ordinance, appellant claims, violates
both Article 40 of the Maryland Declaration ofRight1 and
the First Amendment of the United States Constitution.'
In alleging that the Ordinance is unconstitutional under the
First Amendment, appellant has revived a claim that it
previously abandoned when its complaint was before the
United States District Court for the District of Maryland. In
fact, it *567 was appellant's abandonment of that claim
that prompted the federal district court to send appellant's
case back to the circuit court for resolution.
1' 1 In

any event, because there is no dispute that appellant's
Article 40 claim was properly before the circuit court and
because Article 40 of the Mary land Declaration of Rights
is "in pari materia with the First Amendment" and, thus,
the "legal effect" of both provisions "is substantially the
same," Sigma Delta Chiv. Speaker, 270 Md. 1, 4, 310 A.2d
156 (1973) we shall consider appellant's two
contentions-that the Ordinance violates Article 40 and
the First Amendment-as a single claim.
2

To survive constitutional scrutiny, an ordinance
regulating speech must be a " 'content-neutral time, place
and manner [speech] restriction' " which is " 'narrowly
tailored to serve a significant governmental interest' " and
" 'leave[s] open ample alternative channels for
communication.'" Pack Shack, 377 Md. at 67, 832 A.2d
170 (quoting State v. Sheldon, 332 Md. 45, 54, 629 A.2d
753, 758 (l 993))(citations omitted). The circuit court held,
and we agree, that the Ordinance satisfies those
requirements.
11
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In fact, appellant does not dispute the circuit court's ruling
that the Ordinance is a "content-neutral time, place and
manner restriction," or that it "leaves open ample
alternative channels for communication." Id. But it does
insist that the circuit court had no basis for finding that the
Ordinance was " 'narrowly tailored to serve a significant
governmental interest.' " Id. To meet this requirement,
appellant argues, the City was required to demonstrate, by
means of "pre-enactment evidence" contained in the
Ordinance's legislative record, that this regulation was
intended to address specific "negative secondary effects"
**491 and was narrowly drawn to render any incidental
restriction upon speech no greater than necessary. There
was none, appellant claims. The legislative record
underlying the Ordinance, it maintains, is devoid of any
pre-enactment evidence of the specific "negative
secondary effects" associated with businesses that sell
adult books and *568 videos. And, absent such
pre-enactment evidence, "[t]he supplemental materials
submitted by the City to the Circuit Court," appellant
claims," cannot sustain [the] regulation[]" at issue.
To buttress its position, appellant cites City of Renton v.
Playtime Theatres, Inc., 475 U.S. 41, 106 S.Ct. 925, 89
L.Ed.2d 29 (1986), and one of its offspring, I I I 26
Baltimore Boulevard v. Prince George's County, 886 F.2d
1415 (4th Cir.1989). But these cases, as we shall see,
subvert more than they support appellant's position.
In Renton, Playtime Theatres filed an action in federal
district court against the City of Renton, Washington,
seeking a determination by that court that the
municipality's zoning ordinance, prohibiting adult motion
picture theaters from locating within 1,000 feet of any
residential zone, church, park, or school. Granting
summary judgment in Renton's favor, the district court
held that the ordinance did not violate the First
Amendment. But the Ninth Circuit disagreed, and reversed
that decision. The ordinance, it ruled, violated Playtime
Theatres' "first amendment interests" because it posed a
"substantial restriction on speech," and because Renton
"had little empirical evidence before it to demonstrate the
alleged deleterious effects of adult theaters" that the
ordinance was purported to regulate. Playtime Theaters,
Inc., v. City of Renton, 748 F.2d 527, 537 (1984).
But the Ninth Circuit's ruling was, in tum, reversed by the
Supreme Court. It upheld the zoning ordinance, declaring
that "the First Amendment does not require a city, before
enacting such an [adult theater zoning] ordinance, to
conduct new studies or produce evidence independent of
that already generated by other cities." Rather, the First
Amendment only requires, the Supreme Court stated, that"
'whatever evidence the city relies upon [be] reasonably
WESTLAW

believed to be relevant to the problem that the city
addresses.'" 475 U.S. at 51-52, 106 S.Ct. 925.
The "Renton test," as it has become known, was invoked
by the Fourth Circuit in I I I 26 Baltimore Blvd. In that case,
the *569 federal district court struck down as
unconstitutional a county ordinance, which, among other
things, limited the location of adult bookstores "[ c]ounty
[c]ouncil did not have before it at the time it took action ....
'substantial evidence' which provided a factual basis for
the Council's conclusion that the regulated businesses
actually produced negative secondary effects and the
restrictions would advance the stated governmental
interests." 886 F.2d at 1422. In so holding, the district court
applied the same standard appellant relies on in arguing
that the Ordinance at issue is invalid, namely, the
requirement that the legislative record surrounding the
Ordinance contain pre-enactment evidence demonstrating
the "negative secondary effects" of the particular adult
businesses th<tt the law was intended to regulate.
But this requirement, the Fourth Circuit declared, "
'imposed ... an unnecessarily rigid burden of proof " on
the county council. Id. (quoting Renton, 475 U.S. at 50,
106 S.Ct. 925). The Renton test does not require, it
avowed, extensive pre-enactment eviJt:nct: in lite
legislative record. On the contrary, the Fourth Circuit
observed:
[L]ittle
more
than
general,
nonscientific
and
conclusory
statements about sexually **492
oriented businesses and their
negative secondary effects met
[Renton's] burden of proof. 886
F.2d at 1422.
In applying the Renton test to the county ordinance, the
Fourth Circuit "review[ ed] the reasonableness of [the
ordinance] not solely on the basis of the legislative record
before [the county council], but of what it reasonably
foresaw." 886 F.2d at 1423. In so doing, it noted that "[i]t
defies common sense to suppose that community leaders in
[the county] were not aware of comparable conditions in
other localities. Consequently, we must," the federal
appellate court continued, "assume that a proper factor in
this local legislative determination of governmental
interests was what was demonstratively deemed generally
experienced in similarly situated communities." Id. It then
concluded that the county council had relied upon "what
was demonstratively deemed generally experienced in
similarly situated communities," that this evidence *570
was reasonably related to the ordinance the council
enacted, and, hence, the ordinance met the Renton test.
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The Renton test was applied by this Court in Landover
Books v. Prince George's Co., 81 Md.App. 54, 566 A.2d
792 (1989). We observed that
[t]he test set forth in Renton does
not require specific data in the
record. Instead, the test is whether
the Council, when enacting the
ordinance, had evidence which it
reasonably believed was relevant to
the problems the County sought to
address. Id. at 73, 566 A.2d 792
(quoting Renton, 475 U.S. at 51-52,
l 06 S.Ct. 925).
In determining that the Prince George's County ordinance
at issue satisfied the Renton test, we further noted that
statutes similar to the subject
ordinance have been upheld on
legislative records containing less
evidence than in the instant case. In
Hart Book Stores, the North
Carolina Legislature had little more
than the results of an inspection
conducted by a county health officer
whose report was read by a
sponsoring senator to a legislative
committee. Hart Book Stores, 612
F.2d at 828-29 n. 9. Furthermore, in
Wall Distributorsl Inc. v. City of
Newport News, 782 F.2d 1165,
1169 n. 6 (4th Cir.1986)], the only
evidence presented prior to the
enactment of the regulation was an
arrest record and one affidavit
averring that illegal sexual activity
occurred
in
video
booths.
Accordingly, we conclude that the
County's reliance upon the record
evidence before it was not
unreasonable. Landover Books, 81
Md.App. at 75, 566 A.2d 792.
131

As did their counterparts in Landover Books, local
officials in the instant case received correspondence about
the alleged "negative secondary effects" of appellant's
adult business from concerned citizens in the community,
namely, from employees and tenants in the vicinity of
appellant's store, as well as from the man who claimed to
have contracted AIDS as a result of his sexual activities at
the store.
Moreover, prior to the enactment of the Ordinance, the
WESTLAW

City Health Department inspected and documented the
"dangerous condition[s]" existing at appellant's store, and
Police Chief *571 Smith, City Administrator Zimmerman
and City Attorney Boyer also visited the premises and
observed the health and sanitation hazards there. Chief
Smith averred in his affidavit that he passed along his
observations, and the complaints he received from
members of the community, to City officials. And Chief
Smith, Administrator Zimmerman and Attorney Boyer
were all present at the September 10, 2002 City Council
work session when the Ordinance was discussed and
considered.
**493 141 The City officials' inspections and observations
constituted evidence which the City Council, in the words
of Renton, "reasonably believed was relevant to the
problems [it] sought to address" in enacting the Ordinance.
475 U.S. at 51-52, 106 S.Ct. 925 (quoted in Landover
Books, 81 Md.App. at 73, 566 A.2d 792), and that was
reflected in the preamble of the Ordinance, which stated
that its purpose was to "address [ ] the deleterious
secondary effects of certain adult oriented businesses
operating within the City" by "prevent[ing] the impairment
of, or detriment to neighboring properties ... promot[ing]
safe, sanitary conditions and combat [ing] the spread of
sexually transmitted disease ... " And these "deleterious
secondary effects," we conclude, were reasonably related
to the evidence on which the City purportedly relied in
enacting the Ordinance, namely, reports from citizens in
the community regarding unsafe conditions and the
increased risk of sexually transmitted diseases, as well as
the observations of Chief Smith and other City officials
concerning the dangerous conditions on the premises.
Moreover, we may also assume, as the Fourth Circuit did
in 11I26 Baltimore Blvd., that "community leaders" were
"[ ]aware of comparable conditions in other localities and
of the varied responses being attempted by other
governments to similar conditions'" 886 F.2d at 1423.
151

Still, appellant asserts in its brief that "[t]here is
absolutely no indication that this information was before
the City Council" at the time the Ordinance was enacted.
But that, according to Renton, is beside the point. Under
Renton, a municipality need not demonstrate a definite
time, prior to *572 enactment, that it considered the
evidence it purportedly relied upon in enacting the
ordinance. Rather, it must only show that "whatever
evidence [it] relie[d] upon [was] reasonably believed to be
relevant to the problem that [it] addresse[d]." 475 U.S. at
51-52, 106 S.Ct. 925. The City has done so in this case.
Thus, we hold that the circuit court did not err in ruling that
the City's Ordinance passed constitutional muster.
161

In an attempt to bolster its flagging position, appellant
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further argues that "[t]here was no evidence that
enforcement of existing laws would not address any real or
perceived problems" addressed by the regulation. But that
argument has little bearing on the constitutionality of the
Ordinance. The City has no constitutional obligation to
limit itself to the least restrictive means of addressing the
secondary effects targeted by the Ordinance. Bigg Wolf
Discount Video Movie Sales, Inc. v, Montgomery County,
256 F.Supp.2d 385, 394 (D.Md.2003) (holding that
content-neutral time, place and manner-based "ordinance
need not adopt the least restrictive alternative by focusing
on the precise adverse effects cited in the studies in order to
pass constitutional muster"). On the contrary, city officials
must have " 'a reasonable opportunity to experiment with
solutions to admittedly serious problems,' " such as the
deleterious effects that the Ordinance was intended to
address. Id. (citing Young v. American Mini Theatres, 427
U.S. 50, 71, 96 S.Ct. 2440, 49 L.Ed.2d 310 (1976))
(plurality opinion).

II.

Appellant further argues that the circuit court erred in
considering the following documents in support of the
City's motion for summary judgment: 1) the City' s
interrogatory answers signed by City Administrator
Zimmerman and Chief Smith's affidavit in support of the
City's motion for summary judgment; 2) the Washington
County Health Department abatement order; and 3) the
September 5, 2002, memorandum from City Interim
Planning **494 Director Deborah A. Everhart to *573
Administrator Zimmerman. Those documents, according
to appellant, did not comply with the affidavit
requirements of the Maryland Rules.
171

Rule 2-50l(a) requires that a motion for summary
judgment be supported by an affidavit if it is "filed before
the day on which the adverse party's initial pleading or
motion is filed" or is "based on facts not contained in the
record." Rule 2-501(c) states that affidavits filed in
support or opposition to motions for summary judgment
"shall be made upon personal knowledge, shall set forth
such facts as would be admissible in evidence, and shall
show affirmatively that the affiant is competent to testify to
the matters stated in the affidavit." And Rule 2-31 l(d)
states that "[a] motion or a response to a motion that is
based on facts not contained in the record shall be
supported by affidavit and accompanied by any papers on
which it is based." Because a court has "no right" to
consider any "fact" set forth by a party in violation of Rule
2-31 l(d), Scully v. Tauber, 138 Md.App. 423 , 431, 771
A.2d 550 (2001 ), appellant claims that the circuit court

erred in relying on the aforementioned documents in
granting the City's motion for summary judgment.
181

The interrogatory answers, signed by Administrator
Zimmerman and offered in support of the City's motion for
summary judgment, were insufficient in form under Rule
2- 501(c), appellant claims, because they were made "to
the best of [Zimmerman's] information, knowledge and
belief," rather than on the basis of his personal knowledge.
We agree that, without more, these interrogatory answers
would not have complied with that Rule. Fletcher v.
Flournoy, 198 Md. 53, 58, 8 I A.2d 232, (195 I) (holding
that an affidavit stating that it was " 'to the best of his
knowledge, information and belief " must be
disregarded.), cert. denied, 343 U.S. 917, 72 S.Ct. 649, 96
L.Ed. 1331 (I 952).
But, as we noted above, the circuit court denied appellant's
motion to strike only after Chief Smith filed a
supplementary affidavit which, the City asserts, attested to
the same facts set forth in its interrogatory answers. We
agree that all of the *574 evidentiary facts contained in the
City's interrogatory answers supporting its summary
judgment motion-that is, the complaints from residents
and business owners concerning alleged illicit activities in
the back of appdlanl 's slure in lhe early hours uf the
morning before 6:00 a.m. and the concerns raised by the
man who claimed to have contracted AIDS at the
store-were supported by Chief Smith's affidavit.
Therefore, the City's answers to interrogatories were
admissible under Rule 2-3 I l(d) provided that Chief
Smith's affidavit was itself admissible under Rule
2-501(c). And it was.
191

Chief Smith averred in the body of his affidavit that he
was "competent to testify" and had "personal knowledge
of the facts ... set forth herein." Appellant nonetheless
challenges the legal validity of the affidavit, noting that,
with the exception of Chief Smith's observations of "glory
holes" at appellant's store, his "affidavit contained mostly
hearsay and was not admissible for the truth of the matters
asserted." But appellant misconstrues the nature of the
"facts" set forth in Chief Smith's affidavit. They were not,
as appellant contends, offered as evidence that hundreds of
homosexual encounters and HIV transmissions had
actually taken place at appellant's store. Rather, they were
offered as evidence of the "health and safety concerns that
[had been] raised" by neighboring residents about
appellant's store, which prompted the City to enact the
Ordinance. Thus, it was not necessary that Chief Smith
verify the **495 truth or falsity of the residents' concerns,
but only affirm that those concerns had been personally
expressed to him.

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-
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Similarly, as the City notes in its brief, the Health
Department abatement order was not offered for the facts it
contained, that is, to prove that appellant's store actually
had "glory holes," or that it failed to abate said "glory
holes." Rather, like the complaints received by Chief
Smith, the order was produced as part of the evidentiary
"foundation" that was "reasonably believed to be relevant"
to the secondary effects addressed by the Ordinance in
accordance with Renton, 475 U.S. at 51, 106 S.Ct. 925.
Moreover, because there was no *575 indication that the
circuit court considered the Order " for the truth of the
matter" in its decision to award summary judgment, we see
no basis for error.
Finally, the September 5th memorandum from Interim
Planning Director Everhart to Administrator Zimmerman
was, by appellant's own admission, merely a restatement
of the Ordinance itself. Therefore, it did not constitute an
allegation based on facts not contained in the record, and
the circuit court, to the extent that it even considered this
memorandum in rendering its opinion-and it is unclear to
us that that occurred---did not commit reversible error.

III.

Appellant next argues that the circuit court erred in holding
that the Ordinance did not constitute an unconstitutional
prior restraint of speech. Specifically, the appellant asserts
that the "prior restraint of the [Ordinance's] licensing
provision is not saved from a facial challenge" because it
does not provide the appropriate level of judicial review.
1111

The circuit court ruled that, even though the plain text
of the Ordinance did not itself provide for prompt judicial
review, it did not constitute an impermissible prior
restraint because the "Maryland Rules enable the court to
handle challenges to this sort of ordinance, effectively and
expeditiously." Appellant counters, however, that City of
Littleton v. Z.J. Gifts D-4, LLC ("Littleton''), 541 U.S.
774, 124 S.Ct. 2219, 159 L.Ed.2d 84 (2004) requires
more-both judicial review by the circuit court and
appellate review of the circuit court's decision. But that
argument, as the City noted in its brief, was not raised
below. Although appellant did cite Littleton in its
opposition to the City's second motion for summary
judgment, it did so solely in support of its claim that the
Ordinance was unconstitutional because it did not have a
provision for maintaining the status quo during an appeal
of a licensing revocation, denial or suspension.
Because appellant's argument as to the appropriate level of
judicial review was not raised before the circuit court, we
WES TL.AW

need *576 not consider it here. But, even if it had been
preserved for our review, we would find no merit in it.
1121

In Littleton, the Supreme Court stressed that "nothing
the two prior restraint cases on which it
relied-FWIPBSv. City of Dallas, 493 U.S. 215, 110 S.Ct.
596, 107 L.Ed.2d 603 (1990) and Freedman v. Maryland,
380 U.S. 51, 85 S.Ct. 734, 13 L.Ed.2d 649
( 1965)----"requires a city or State to place judicial review
safeguards all in the city ordinance that sets forth a
licensing scheme." 541 U.S. at 775, 124 S.Ct. 2219.
Indeed, where "the regulation conditions the operation of
an adult business on compliance with neutral and
nondiscretionary criteria," and "does not seek to censor
content," a state's "ordinary rules of judicial review are
adequate," the Court opined. **496 Id. at 784, 124 S.Ct.
2219. In the instant case, the circuit court, having found the
Ordinance to be such a regulation, appropriately concluded
that Maryland's "ordinary rules of judicial review"
provided such a satisfactory safeguard.
in"

Appellant argues, however, that the Ordinance did not
contain "neutral and non-discretionary requirements" and,
therefore, more judicial oversight is necessary than the
Maryland Rules provide. Specifically, appellant maintains,
the Ordinance "does not contain any mandatory language
that would eliminate the discretion" of officials charged
with issuing adult business licenses. But this assertion is
contrary to the plain language of the Ordinance. Indeed,
the Ordinance expressly requires City officials to issue an
adult business license to any applicant that submits the
information specified in § 46--4.
3

P l Appellant counters that, even if an applicant satisfies §

46--4, the Ordinance still gives City officials the discretion
to withhold a license, noting that, under § 46-6, " '[a]n
adult business license may be denied ... if after receipt of
written notice, the [adult business] owner fails to eliminate
any violations of the regulations contained [under§ 46-5]'
"The use of the term, "may" in this provision, according to
appellant, means that "[t]here is no limiting language in §
46-6 that a *577 license can only be denied for a violation
of § 46-5." But that interpretation strains credulity.
Appellant would have been more persuasive if the
Ordinance stated that "[a]n adult business license may be
awarded" if the adult business owner complies with the
requirements of§ 46--4 and has no violations under§ 46-5.
But it does not. Instead, it only grants City officials the
discretion to deny licenses to adult businesses when those
businesses fail to meet certain criteria. In other words,
while the Ordinance provides that officials may deny a
license ifthere is a violation of§ 46-5, it does not state that
they may deny a license on any other grounds. Therefore,
assuming that the business is not in violation of§ 46-5 and
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has submitted all the information required by § 46--4, the
Ordinance provides that a license must be granted, as
indeed, one was in appellant' s case.

All Citations

173 Md.App. 553, 920 A.2d 482

JUDGMENT AFFIRMED. COSTS TO BE PAID BY
APPELLANT.

Footnotes
Kenney, J. participated in the hearing and conference of this case while an active member of this Court; he participated in
the adoption of this opinion as a retired, specially assigned member of this Court.
In his affidavit, Police Chief Arthur Smith stated only that the complaints were made "prior to September 2002," implying
that these complaints were made shortly before that date.
2

Eleven days after this purported incident, on March 14, appellant applied for, and was granted, an adult business license
by the City, pursuant to the Ordinance.

3

Article 40 of the Declaration of Rights provides as follows :

FREEDOM OF PRESS AND'SPEECH.
That the liberty of the press ought to be inviolably preserved; that every citizen of the State ought to be allowed to
speak, write and publish his sentiments on all subjects, being responsible for the abuse of that privilege.
4

The First Amendment to the United States Constitution states:

FREEDOM OF RELIGION, OF SPEECH AND OF THE PRESS; PEACEFUL ASSEMBLAGE; PETITION OF
GRIEVANCES:
Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or
abridging the freedom of speech, or of the press ; or the right of the people peaceably to assemble, and to petition the
Government for a redress of grievances.

End of Document
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