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INTRODUCTION
In the decade since the U.S. Supreme Court's decision in City
of Los Angeles v. Alameda Books, lnc., 1 the adult entertainment
• Pei-mission is hereby granted for noncommercial reproduction of this Note in whole or
in part for education or research purposes, including the making of multiple copies for
classroom use, subject only to the condition that the name of the author, a complete
citation, and this copyright notice and grant of permission be included in all copies.
* Associate Professor and Di1·ector, Law & Public Policy Program, Cleveland-Marshall
College of Law & Maxine Goodman Levin College of Urban Affairs, Cleveland State
University.
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industry2 has attacked the legal rationale local governments rely
upon as the justification for their regulation of adult businesses:
that such businesses are associated with so-called negative
secondary effects.~ These attacks have taken a variety of forms,
including: trying to subject the studies of secondary effects relied
upon by local governments to the Daubert standard4 for admission
of scientific evidence in federal litigation;'' producing studies that
purport to show no association between adult businesses and
negative secondary effects in a given jurisdiction; 6 and claims that
distinct business models7 and/ or specific local conditions8 are not
associated with the secondary effects demonstrated in the studies
relied on by many local governments.
In this Article, we demonstrate that, contrary to the industry's
claims,
methodologically
appropriate
studies
confirm

** Professor, School of Social Ecology, University of California, Irvine.
City of L.A. v. Alameda Books, Inc., 535 U.S. 425 (12002).
Commercially available adult entertainment in the form of "adult cabarets" (or "strip
clubs") featuring live dancers and retail stores selling pornographic magazines and
electronic media-some of which also feature so-called "viewing booths"-is a multi-billion
dollar industry. Sff, P.g., Ronald Weitzer, Sex Work: Parrulig111 nnd Policit!s, in SEX FOR SALE:
PROSTITUTION, PORNOGRAPHY, AND THE SEX INDUSTRY 1 (Ronald Weitzer eel., 2cl ed.
2010) ("In 2006 alone, Americans spent $13.3 billion on X-rated magazines, videos and
DVDs, live sex shows, strip clubs, adult cable shows, computer pornogTaphy, and
commercfal tele p hone sex. Rentals and sales ofX-rated fi.lm sjum ped from $75 millj on in
1985 to 957 million in 2006. In just one decade, the numbe r of X-rated films released
annually more than doubled, from 5700 in 1995 to 13,588 in 2005. There are around
3500 strip clubs in America and the number has grown over the past two decades.").
f> See genemll)' Christopher ]. Andrew, The Sewndwy Hjfects !Joi:triue: The Historical
/Jm111'11/1111n1t, Ci m rut AJ1J1limtion, mul Puk11tial J\il1~1characted:mt iim 11.f f///1 r:lusiuc J11diri11f
P111r1rdl'lll, 5 Rl "GERS L. REV. 1175 (2002); John Fee. Tlw Pt>nwgm{Jh il' Sn:11111/111y FJJi'r.ls
!Joctriue, 60 ALA. L. REv. 291, 292 (2009) ("[A] regulation will be treated as contentneutral and subject to intermediate scrutiny, despite its content-discriminatory form, if the
primary purpose of the regulation is to control the secondary effects rather than the
primary effects of speech").
4 Daubert v. Merrell Dow Phann., 509 U.S. 579, 590 (1993) ("[l]n order to qualify as
'scientific knowledge' [under Federal Rule of Evidence 702,] an inference or assertion
must be derived by the scientific method[, but does not need to be 'known' to a
certainty].").
'' See, e.g., B1yant Paul et al., Covermnml Re[;nfrl.tion o{ "Adult" Bu.sin1'SSl!.f Through Zoning and
Anli-Nudity Ordinauas: Delrunking the Legal f\!Iyth of Negative Seconda1)' Ejf'ecl.I', 6 COMM. L. &
POL'Y 355, 356 (2001).
li See, e.g., Daniel Linz et al., Peej1 Show K1ta/Jlishrrwnts, Police !\r:tivit)', Public Place, aml Tim«: J\
,W1u~y oj Si'coudrtl)' l~f/itcts i11 San Diego, Cali/i!l'nia, 43 J. SEX RES. 182 (2006).
7 See, e.g., Encore Videos, Inc. v. City of San Antonio, 330 F.3d 288, 294 (5th Cir. 2003)
(declaring adult business ordinance unconstitutional because none of the secondary
effects studies cited in the legislative record had studied "take-home" adult media stores
where no adult entertainment is presented or· viewed on the premises), opinion cfarijinl
352 F.3d 938 (5th Cir. 2003). Contra Doctor John's v. Wahlen, 542 F.3d 787, 793 (10th
Cir. 2008) (rejecting claim that the "on-site/off-site" distinction is relevant in initially
judging whether a local government reasonably relied on the studies in enacting its
regulations); Richland Bookman, Inc. v. Knox Cnty., 555 F.3d 512, 526 (6th Cir. 2009)
(holding that a local government may rely on a study of seconda1y effects that did not
address the particula1· category of adult business challenging the ordinance).
8 See, P.g., Abilene Retail #30, Inc. v. Bel. of Comm 'rs, 492 F.3d 1164, 1175 (10th Cir. 2007),
ceit. denied, 552 U.S. 1296 (2008) (ruling that a local government in a rural area could not
have 1·easonably relied on studies of secondary effects that did not examine businesses in
an en ti1·ely rural area).
l

2
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criminological theory's prediction that adult businesses are
associated with heightened incidences of crime regardless of
jurisdiction, business model, or location and thus, such studies
should have legal and policy effects supporting regulation of adult
businesses.

I.

LAND-USE REGULATION OF ADULT ENTERTAINMENT BUSINESSES9
AND THE EVOLUTION OF THE SECONDARY EFFECTS DOCTRINE

In the late 1960s, Boston's city planners proposed to
concentrate the city's adult businesses in a single, small "adult
entertainment district" located in the city's downtown area near
Chinatown. Popularly known as the "Combat Zone," the district
was formally established in 1974. 10
This proposal had two
theoretical advantages. First, it would keep vice activity out of the
city's other districts. Second, it would allow the police to focus
resources on a small area, thereby reducing the risk of crimes
associ t d with vice. Th se th eore tical advantages hm e r, wer
•
not rea lized in practi ce . Soo n after the district had b e n
established, crime and disorderly conduct escalated and the
failure of Boston's "Combat Zone" experiment was obvious. 11
At about this same time, city officials in Detroit began to
notice "the emergence of clusters of 'adult' movie theatres and
bookstores together with topless bars and 'go go' establishments in
certain areas of the City." 12
Detroit then added adult
entertainment businesses to an existing ordinance that already
prohibited the concentration of a number of other businesses that
were associated with negative effects on surrounding propertiesincluding bars, transient hotels, and poolrooms-by setting
minimum distances between adult businesses and certain other
uses. u Several existing adult businesses that were being forced to
relocate challenged the constitutionality of the Detroit ordinance,
but the ordinance was upheld by the district court noting that the
9 This article focuses exclusively on Janel-use regulation of adult entertainment businesses.
V.'e do not discuss, other than tangentially, two other forms of regulation that have been
used extensively: restrictions on nudity in adult performances and licensing of adult
businesses, owners and employees. The Supreme Court has decided two cases involving
restrictions on nudity - Barnes v. Glen Theatre, Inc., 501 U.S. 560 (1991) and City of Erie
v. Pap's A.M., 529 U.S. 277 (2000) - and two cases involving licensing of adult
entertainment: FW/PBS, Inc. v. City of Dallas, 493 U.S. 215 (1990) and City of Littleton v.
Z.J. Gifts D-4, L.L.C., 541 U.S. 774 (2004). For a discussion of these forms of regulation,
see gerwmlly, BRIAN W. BLAESSER & ALAN C. WEINSTEIN, FEDERAL LAND USE LAW &
LITIGATION ch. 6 (2011 ed. 2011).
10 Nicole Stelle Garnett, &localing Disorder, 91 VA. L. REV. 1075, 1106-07 (2005).
11 /1/. at 1107; see rrl.rn
o rn1an Marcus. Zoni11g Obs1:1m i/~1,· 01~ the 1\,fom( l '.olilh~~ 11/ Pu111, 27
B FF. L. REV. 1, 3-4 ( 197 ); see gen em ll)' WESLEY C. SKOG N, DtSORDE.R /\NO DECLINE:
CRIME AND THE SPIRAL OF DECAY IN AMERICAN NEIGHBORHOODS (l 990).
12 Am. Mini Theatres, Inc. v. Cribbs, 518 F.2d 1014, 1015 (6th Cir. 1975), rev'd sub nom.
Young v. Am. Mini Theatres, Inc., 427 U.S. 50 (1976).
13 Id. at 1016, 1018.
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city had relied on the opinions of social scientists and real estate
experts who agreed that prohibiting adult businesses from
concentrating in any one area would mitigate negative effects on
surrounding properties associated with a concentration of such
businesses: primarily increased crime and downward pressure on
property values. 14
After the Sixth Circuit reversed the district court's decision
because it saw the ordinance as a prior restraint,1!\ a fractured
Supreme Court upheld the ordinance. 16 Justice Stevens' plurality
opinion in Young v. American Mini Theatres, lnc. 17 viewed the
pornographic speech at issue as not worthy of the most robust
protection under the First Amendment, citing the Court's
treatment of commercial speech as precedent for varying the
protection afforded under the First Amendment. 18 Justice Powell,
who provided the fifth vote to uphold the ordinance, wrote
separately to argue that Detroit was justified in enacting the
ordinance b cause it was aim d at mitigating adverse secondary
effi c associated with the regulated bu. ine ~ e ·.19
Although Young accepted that regulations could be based on
the enacting legislative body's concern with addressing the
secondary effects associated with adult businesses, it said nothing
about the quantity or quality of the evidence that was needed to
demonstrate that such a concern was legitimate. These questions
were addressed ten years later in City of Renton v. Playtime Theatres,
Inc. 20
In the early 1980s, the Seattle suburb of Renton,
Washington, enacted a zoning ordinance that in many respects
resembled the ordinance challenged in Young. Since Renton had
no adult businesses at the time the ordinance was enacted, it could
not base its regulations on a study of secondary effects in Renton
itself and so looked to a Washington Supreme Court opinion
reviewing studies from nearby Seattle. 21 The following year, two
theaters located in a district where adult businesses were
prohibited began to show "X-rated" films and immediately sought

14

Id. at 1018.

Id. at 1019-20.
Young v. Am . Mini Theatres, Inc., 427 U.S. 50, 72-74 (1976).
Id.
1s Id. at 68-69.
rn Id. at 80-82. Justice Stewart, joined by Justices Brennan, Marshall and Blackmun
dissented, arguing that the ordinance was unconstitutional because its distinction between
theaters was based on the content of the films they exhibited and thus was not a valid
content neutral regulation of the time, place or manner· of expression. Id. at 83-88.
Justice Blackmun also dissented separately, objecting to the majority's refusal both to
consider respondent's vagueness claims and to overturn the ordinance on those grounds.
Id. at 88.
20 City of Renton v. Playtime Theatres, Inc., 475 U.S. 41 (1986).
21 Id. at 50-51 (discussing Northencl Cinema, Inc . v. City of Seattle, 585 P.2d 1153 (Wash.
1978) (en bane)).
l!\

lli
17
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a declaratory judgment that the ordinance was unconstitutional. 22
The trial court upheld the ordinance, but the Ninth Circuit
reversed. 23
The Supreme Court reversed the Ninth Circuit, ruling that
the ordinance complied with the Young standard in that its sole
purpose was the mitigation of secondary effects. Further, the
Court explicitly stated that a city did not have to conduct its own
study of secondary effects or produce evidence of secondary
effects in addition to those already available from other cities
before enacting an ordinance regulating adult businesses, so long
as the city reasonably believed that whatever studies or evidence it
relied on were relevant to the problem the city was addressing. 24
Renton thus legitimized the practice of basing the governmental
purpose for enacting a local adult business ordinance on
secondary effects studies from other communities. Renton also set
a reliability threshold, albeit a low one, for the government's
secondary effects evidence: the evidence need only be "reasonably
belieVed to be relevant to the problem that the city addresses." 2"
The Supreme Court revisited this issue sixteen years later in
its decision in City of Los Angeles v. Alameda Books, Inc. 26 In 1977,
Los Angeles had conducted a comprehensive secondary effects
study that found, among other things, that concentrations of adult
businesses were associated with high ambient crime rates. Based
on this finding, Los Angeles enacted an ordinance requiring adult
businesses to be separated by a minimum distance. In 1983,
concerned that the ordinance contained a loophole that would
allow multiple adult businesses to operate in a single structure, the
city amended the ordinance to prohibit the operation of more
than one adult business in the same building or structure. Instead
of requiring minimum distances between adult businesses, the
amended ordinance required minimum distances between distinct
adult entertainment activities. Adult businesses that combined onsite coin-operated video viewing booths with sales of videos for offsite use were prohibited and existing multiple-activity businesses
were forced to segregate their on-site and off-site activities. 27
In 1995, two multiple-activity businesses challenged the

n Id. at 43.
Id.
Id. at 51-52 Uustice Rehnquist wrote: "The First Amendment does not require a city,
before enacting such an ordinance, to conduct new studies or produce evidence
independent of that already generated by other cities, so long as whatever evidence the
city relies upon is r easonably believed to be relevant to the problem that the city
addresses.").
2!i Id.
2G City of L.A. v. Ala meda Books, Inc:., 535 U.S. 425 (2002) .
" Id. at 429-33. Justi ' Souter chara t.erized this m del as "commercially natural, if not
universal." Id. at 465 (Souter,]., dissenting).
2?·

24
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amended ordinance. Since the 1977 study had said nothing about
the secondary effects of combining multiple activities under one
roof, they argued that Los Angeles had no evidence that multipleactivity businesses were associated with secondary effects. The
district court agreed and the Ninth Circuit affirmed on the
ground that because the 1977 Los Angeles study had not
investigated the effects of multiple-activities under one roof, the
evidence for the amended ordinance did not meet Renton's
threshold of being reasonably relevant. 28 But the U.S. Supreme
Court took a different view.
As often happens in First Amendment cases, the Supreme
Court's decision in Alameda Books did not produce a clear majority
holding. Justice O'Connor authored a plurality opinion, joined by
Chief Justice Rehnquist and .Justices Thomas and Scalia, \Vith
Justice Scalia also filing a concurring opinion. Justice Kennedy
filed an opinion concurring in the judgment, but departing from
the rationale announced b 1 justice O'Connor. Ju ti
Souter
•
+
author d a dis. en ting opinion , joined by Justices Stev ns and
Ginsburg and, in part, by Justice Breyer. 2\1
While acknowledging the limitations of the 1977 study,
Justice O'Connor argued that Los Angeles could infer from its
study that concentrations of adult activities would also be
associated with secondary effects and, thus, that Los Angeles had
complied with the evidentiary requirement of Renton. Justice
O'Connor's opinion criticized the Ninth Circuit for imposing too
high a bar for cities that seek merely to address the secondary
effects of adult businesses.-~ The Ninth Circuit found that the
1977 study did not provide reasonable support for the 1983
amendment because the study focused on the secondary effects
associated with a concentration of establishments rather than a
concentration of operations within a single establishment. \Vhile
acknowledging that the city's 1977 study did not assess whether
multiple adult businesses operating under one roof were
associated with an increase in secondary effects, Justice O'Connor
argued that the city could infer that a concentration of operations,
no less than a concentration of establishments, wo11kl be
associated with an increase in negative secondary effects. She also
criticized the Ninth Circuit for implicitly r~quiring that the city
must not merely provide reasonable support for a theory that
justifies its ordinance, but also prove that its theory is the only
plausible one. 31
0

Id. al 420-30 (rmtjority opinion).
Id. at 428.
30 Id. al 436--37.
31 Id. at 437-38.
~H

2<J
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Justice O'Connor then addressed what evidentiary standard a
city would need to meet. After noting that in Renton the Court
"held that a municipality may rely on any evidence that is
'reasonably believed to be relevant' for demonstrating a
connection between speech and a substantial, independent
government interest," Justice O'Connor wrote:
This is not to say that a municipality can get away with shoddy
data or reasoning. The municipality's evidence must fairly
support the municipality's rationale for its ordinance.
If
plaintiffs fail to cast direct doubt on this rationale, either by
demonstrating that the municipality's evidence does not
support its rationale or by furnishing evidence that disputes the
municipality's factual findings, the municipality meets the
standard set forth in Renton. If plaintiffs succeed in casting
doubt on a municipality's rationale in either manner, the
burden shifts back to the municipality to supplement the
record with evidence renewing sttpport for a theory that
justifies its ordinance. 32

Applying this test to the case at hand, Justice O'Connor
concluded that, given the early stage of the litigation, the city had
complied with the evidentiary requirement of Renton. 33
Both Justice Scalia and Justice Kennedy wrote concurring
opinions. Justice Scalia did nothing more than reiterate his longstanding claim that businesses engaged in "pandering sex" are not
protected under the First Amendment and that communities may
not merely regulate them with impunity, but may suppress them
entirely. 34
Justice Kennedy wrote a lengthy concurring opinion to
express concern that "the plurality's application of Renton might
constitute a subtle expansion" of what is permitted under that case. 3"
Justice Kennedy contended that Alameda Books raised two
evidentiary questions for the Court. "First, what proposition does
a city need to advance in order to sustain a secondary-effects
ordinance? Second, how much evidence is required to support
the proposition?"!Hi He argued that the plurality answered only the
second question, and while he believed that answer was correct, in

32

Jrl. at 438-39.

Id. at 439, 442.
Irl. at 443-44 (Scalia, J., concurring) (citing his opinions in City of Elie v. Pap's A.M.,
529 U.S. 277, 310 (2000) (Scalia, J., concurring), and FW/PBS, Inc. v. City of Dallas, 493
U.S. 215, 256-61 (l 990) (Scalia, J., dissenting in part and concurring in part)). The
holding in FW/PBS was subsequently modified by City of Littleton v. ZJ. Gifts D-4, L.L.C.,
541 U.S. 774 (2004).
3!i AlamNla Books, 535 U.S. at 445 (Kennedy,J., concuning).
3li Id. at 449.
33
34
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his view, more attention needed to be paid to the first. 37
The critical inquiry that Justice Kennedy believed the
plurality skipped was "how speech will fare under the city's
ordinance.":~
In his view, shared by Justice Souter's dissenting
opinion, a "city may not assert that it will reduce secondary effects
by reducing speech in the same proportion. "39 In short, " [ t] he
rationale of the ordinance must be that it will suppress secondaryeffects-and not by suppressing speech." 10 Applying this first step to
the ordinance in this case, Justice Kennedy argued that it would
have one of two effects when applied to an establishment
operating two adult businesses under one roof: one of the
businesses must either move or close. Since the latter of these
effects cannot lawfully be the rationale for the ordinance-i.e., the
city cannot lawfully seek to reduce the amount of secondary effects
merely be reducing the number of adult businesses-the city's
rationale must be that affected businesses will relocate rather than
close and that the resulting di p r ion of bu inesses will reduce
secondary effects but not sub:t~ntially diminish the number of
businesses.
Having identified the city's "proposition," Justice Kennedy
next asked whether the city had presented sufficient evidence to
support that proposition. In line with the plurality, Justice
Kennerly arguc.<l for signifk;int rleft·T~nce to local govenunenL
fact-finding in making this inquiry. Citing Renton and Young, he
contended that cities "must have latitude to experiment, at least at
the outset, and that very little evidence is required." 11 He also
cautioned that" [a]s a general matter, courts should not be in the
business of second-guessing the fact-bound empirical assessments
of city planners," noting: "The Los Angeles City Council knows the
streets of Los Angeles better than we do. It is entitled to rely on
that knowledge; and if its inference appears reasonable, we should
not say there is no basis for its conclusion. " 1t Here, Justice
Kennedy found that, for purposes of surviving a motion for
summary judgment, the city's proposition is supported by both its
1977 study and "common experience" and that the 1983
ordinance was reasonably likely to reduce secondary effects
substantially while reducing the number of adult entertainment
businesses very little. 18
In his dissenting opinion, Justice Souter, joined by Justices
8

lrl.
Id. at 450.
3'.J Id. at 449.
10 Id. at 449-50.
41 Id. at 451.
12 Id. at 451-52 (citations omitted) .
43 Id. at 450-51.
37
Y.H
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Stevens and Ginsburg and in part by Justice Breyer, argued that
imposing stricter evidentiary standards on governments would guard
against potential abuses. Justice Souter was concerned about what
he viewed as the significant risk that courts will approve
ordinances that are effectively regulating speech based on
government's distaste for the viewpoint being expressed. He
stated:
Adult speech refers not merely to sexually explicit content, but
to speech reflecting a favorable view of being explicit about sex
and a favorable view of the practices it depicts; a restriction on
adult content is thus also a restriction turning on a particular
viewpoint, of which the government may disapprove. 11

For Justice Souter, the risk of viewpoint discrimination may
be addressed by imposing on government a requirement that it
demonstrate empirically
that the effects exist, that they are caused by the expressive
activity subject to the zoning, and that the zoning can be
expected either to ameliorate them or to enhance the capacity
of the government to combat them (say, by concentrating them
in one area), without suppressing the expressive activity itself. 1"

Justice Souter claimed that his call for empirical evidence did
not impose a Herculean task on government; rather, the harms
allegedly caused by adult establishments "can be shown by police
reports, crime statistics, and studies of market value, all of which
are within a municipality's capacity or available from the distilled
experiences of comparable communities.""Hi He also noted that
the need for "independent proof' can vary with the proposition
that needs to be established and thus "zoning can be supported by
common experience when there is no reason to question it." 47
In the final section of his dissent, which Justice Breyer did not
join, Justice Souter applied this standard to the case at hand and
argued that the city offered neither a rationale nor evidence to
support the proposition that an adult bookstore combined with
video booths would produce the claimed secondary effects. 48
Although Alanwda Books reaffirmed Renton in crucial respects,
thereby supporting government regulation of adult businesses,

Id. at 457 (Souter,J., dissenting) .
Id.
4li Id. at 458-59.
44

1!i

11
48

Id. at 459.
Id. at 461-64.
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Justice O'Connor's plurality opinion described exactly how an adult
business could challenge such regulations:
This is not to say that a municipality can get away with shoddy
data or reasoning. The municipality's evidence must fairly
support the municipality's the municipality's rationale for its
ordinance.
If plaintiffs fail to cast direct doubt on this
rationale, either by demonstrating that the municipality's
evidence does not support its rationale or by furnishing
evidence that disputes the municipality's factual findings, the
municipality meets the standard set forth in Renton. If plain tiffs
succeed in casting doubt on a municipality's rationale in either
manner, the burden shifts back to the municipality to
supplement the record with evidence renewing support for a
theory thatjustifies its ordinance. 19

The adult entertainment industry, along with some scholars,
soon began to "cast doubt" on the legal rationale local
governments rely upon as the justification for their regulation of
adult businesses in both of the ways suggested by Justice
O'Connor's opinion. As noted previously, these efforts have taken
a variety of forms: trying to subject the studies of secondary effects
relied upon by local governments to the Daubert standard for
scientific evidence in federal litigation;" 0 producing jurisdictionspecific studies that purport to show no association between adult
businesses and negative secondary effects;' 1 and claims that
distinct business models" 2 and/ or specific local conditions; 8 are
not associated with the secondary effects demonstrated in the
studies relied on by many local governments.
With a few
exceptions/' 4 most of these challenges have failed. The decisions
to date indicate that so long as a regulation has a plausible
rationale and is supported by at least some evidence, the courts
Id. at 438-39 (majority opinion).
Daubert v. Merrell Dow Pharm., 509 U.S. 579 (1993). See, e.g., Paul, et al., su/1m note 5.
!il See, e.g., Linz et al., sujna note 6.
ri2 S1111, e.g, Encore Videos, Inc. v. City of San Antonio, 330 F.3d 288, 291 (5th Cir. 2003)
(declaring adult business ordinance unconstitutional because none of the secondary
effects studies cited in the legislative record had studied "take-home" adult media stores
where no adult entertainment is presented or viewed on the premises), 1>/1iniu11 ilmified,
352 F.3d 938 (5th Cir-. 2003). Contra Doctor John's v. Wahlen, 542 F.3d 787, 793 (10th
Cir. 2008) (rejecting claim that the "on-site/off-site" distinction is relevant in initially
judging whether a local government reasonably relied on the studies in enacting its
regulations); Richland Bookmart, Inc. v. Knox Cnty., 555 F.3d 512, 526 (6th Cir. 2009)
(holding that a local government may rely on a study of secondary effects that did not
address the particular category of adult business challenging the ordinance).
r,3 See, e.g., Abilene Retail #30, Inc. v. Bd. of Comm'rs, 492 F.3d 1164, 1175 (10th Cir.
2007), cert. denied, 552 U.S. 1296 (2008) (ruling that local government in rural area could
not have reasonably relied on studies of secondary effects, none of which examined
businesses in an entirely rural area).
ti4 See, e.g., hni:ore Videos, 330 F.3d 288; J\bill'ne Retail, 492 F.3d 1164.
1\>
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continue to show substantial deference to legislatures.''''
In the following sections, we describe each of the major types
of challenges to the rationales for adult entertainment regulations,
discuss how those have been treated in the courts, and, where
appropriate, critique each in terms of both methodological
validity and criminological theory.
II. CHALLENGES BASED ON DAUBERTCLAIMS

In the wake of Alameda Books, Daniel Linz, a Professor in the
Department of Communication at the University of California,
Santa Barbara, who has frequently been retained as an expert
witness for adult businesses,"n co-authored an article"' arguing that
when the studies relied upon by most jurisdictions are subjected to
"appropriate" scrutiny, they are revealed to be seriously flawed
methodologically and should not be accepted by courts as
supporting the government's claim that it is regulating adult
busin es ·e because of their d m o n Lra ted associati n wilh negative
s ~co ndary effects. The m t hoclological rules en'clors d in the
article are derived from the four criteria for admissibility of
scientific expert witness testimony stated by Justice Blackmun's
opinion in Daubert v. Merrell Dow Pharmaceuticals.''8
Following publication of the article, plaintiffs challenging
adult business regulations attempted to cast doubt on the
government's factual basis for regulating adult businesses by

"" See, e.g., G.M. Enters., Inc. v. Town of St. Joseph, 350 F.3d 631 (7th Cii-. 2003); Giavani
Carandola, Ltd. v. Fox, 396 F. Supp. 2d 630, 651 (M.D.N.C. 2005) (deferring to North
Carolina General Assembly's belief that "sexually oriented businesses are associated with
higher incidents of crime"). But we R.V.S., L.L.C. v. City of Rockford, 361 F.3d 402 (7th
Cir. 2004) (finding it unreasonable for city officials to believe that seconclat)' effects were
associated with a business where dancers performed wearing fully opaque clothing over
the pubic area, buttocks, ancl breasts when the city had no eviclence of seconclary effects
associated with such businesses and plaintiffs two experts test.ified no studies
demonstrated aclverse secondary effects from such businesses; nor die\ the experts believe
such effects could be found).
:,r;JULES B. GERARD & SCOTT D. BERGTHOLD, LOCAL REGUU.TION OF ADULT BUSINESSES
295 (2011 ed. 2010).
!i7 Paul et al., s11/tm note 5. Professm· Linz's co-authors, BIJ'ant Paul and Braclley Shafer
were, at the time the article was published, respectively, a Ph.D. candidate in the UC,
Santa Barbara Department of Communication ancl an attorney in private practice in
Lansing, Michigan. Bryant Paul is cuffently an Assistant Professor in the Department of
Telecommunications at Indiana University. Bradley Shafer is still in private practice in
Lansing.
!i8 Daubert v. Merrill Dow Pharm., 509 U.S. 579 (1993). In brief, the four criteria are: (1)
Has the scientific theory or technique used by the witness been tested-or can it be
tested-for reliability?; (2) Has the theot)' or technique used been subjectecl to peer
1·eview and publication?; (3) In the case of a particular scientific technique, the court
orclinarily should consider the known or potential rate of error; and ( 4) To what clegree
has the theory or technique been accepted in the scientific community? Id. at 593-94.
Subsequently, in KurnJw Tire Cu. v. Cannichael, 526 U.S. 137 (1999), the Court adopted
similar criteria for the admissibility of all evidence. S/!f also Gen. Elec. Co. v. Joiner, 522
U.S. 136 (1997) (addressing issue of the standard of appellate review for admissibility
decisions made by courts under /)oubnt).
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introducing the article.''9 These attempts have largely been
unsuccessful. The Tenth Circuit's discussion of the article in
Doctor John's v. Whalen/~) and the subsequent discussion by the
Minnesota federal district court in PAO Xiong v. City of A1oorhead,';i
illustrate the approach to the article by courts that have rejected it
as a basis for casting doubt on a city's rationale or evidence. In
2008, the Tenth Circuit stated:
The article's main premise is also problematic because it argues
that secondary effects studies relied on by municipalities should
meet the requirements of Daubert v. Merrell Dow Pharm., Inc . ...
However, the Supreme Court has "flatly rejected [the] idea" of
requiring cities to rely on empirical analysis .... In fact, among
the specific empirical studies that the Supreme Court rejected
in City of l;,'rie, were Dr. Linz's studies cited by an amicus curiae,
and relied on by the dissent. 62

One year later, the Minnesota federal district c6urt elaborated:
Requiring adherence to scientific standards of analysis would
be inconsistent with the deference that municipal authorities
are given to analyze and address community issues when acting
in their legislative function. In fact, adopting snch an analytical
standard would require municipalities to ignore the valid, but
not necessarily scientific, concerns expressed by average citizens
in their comnnmities. Further, other courts have concluded
that the analysis advocated by the Linz article is insufficient to
meet the burden to cast donbt on a municipality's reasoning,
even when supplemented by additional evidence, and the
Court finds the reasoning employed in those cases persuasive.
See Doctor John's v. Wahlen (concluding that the Linz article
failed to meet burden to cast doubt because municipality relied
on studies not considered by article and because empirical
evidence is not required in enactment. of ordinances).
In addition, the Linz article's approach largely ignores the fact.finding function in which municipalities engage when enacting
ordinances. The Linz article acknowledges that existing sturlies
!i<J S1'1', t'-K·· Doctor John's v. Wahlen, 542 F.3d 787 (10th Cir. 2008); G.M. Enters., Inc. v.
Town of' St. Joseph, 350 F.3d 631 (7th Cir. 2003).
fiO DoctcrrJolm '.~, 542 F.3d at 787.
Gl PAO Xiong v. City of Moorhead, 641 F. Supp. 2d 822 (D. Minn. 2009).
62 Doctor j11h11. '.~, 542 F.3d at 792 (citations omitted). The court also noted:
At first glance, the article does appear to cast. doubt. on secondary effects studies
generally in stating that its authors reviewed 107 relevant studies. However, the
article only analyzes the 10 mos t frequently cited studies by municipalities, and
the City of Roy only relies on 4 of those 10 studies. Consequently, it is difficult
to sec how the article cast~ doubt. on the other 14 stuclie,s r·elied on by the City,
I ·t aloJ1c the other 7 report.sand the many ca '· cite cl b Lh rdinance.
Id. at 791-92.
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conflict as to whether negative secondary effects arise from
adult businesses. Conflicting evidence does not require a
municipality to find that negative secondary effects are unlikely
to occur. V\bere a municipality is presented with conflicting
evidence, municipal authorities may engage in fact-finding and
ultimately may determine that a study finding such a link is
more relevant or credible than a study that does not. A
municipality may also decide to disregard some studies. The
relevant question for courts reviewing these ordinances
becomes whether the municipalities reasonably believed that
secondary effects were likely to occur.G3

There have, however, been cases in which the Linz article,
when submitted with other evidence, has been sufficient to cast
doubt on the government's evidence. 64 For example, in Abilene
Retail, in addition to the Linz article, the plaintiff submitted five
studies indicating that sexually oriented businesses were not the
cause of negative secondary ef~ects and called Dr. Linz as an
expert witness to critique every study relied on by the
government.G" This differs from the plaintiff in Doctor john's who
just submitted the Linz article without specifically addressing each
study relied on by the City of Roy.i;r;
In the cases where the Linz article was offered along with
other types of evidence, it appears that the evidence that
addressed the specific studies relied on by the governments
involved played a greater role in the courts' decisions that the
various plaintiffs had succeeded in casting direct doubt on the
government's rationale or evidence. As noted above by the Tenth
Circuit and Minnesota federal district court, studies such as the
one offered by Dr. Linz would only be valid to cast direct doubt if
the Supreme Court required governments to produce empirical
data obtained by the methodological standards required by
Daubert.G 7 The Court has refused to impose such a requirement.
Rather, the plaintiff must show that the government was not
reasonablR in its reliance on the evidence in order to meet the
direct doubt burden required under the Alameda test. This
requires more than just evidence that suggests the government
could have reached a d:Werent reasonable conclusion. Courts will
Ii~

PAO Xiong, 641 F. Supp. 2d at 828 (citation omitted).
See Abilene Retail# 30, Inc. v. Bel. of Comm'rs, 492 F.3cl 1164 (10th Cir. 2007); 22nd
Ave. Station, Inc. v. City of Minneapolis, 429 F. Supp. 2d 1144 (D. Minn. 2006); Giovani
Carandola, Ltd. v. Fox, 396 F. Supp. 2d 630 (M.D.N.C.2005), ajfd in jia.Jt, vacated in fi{/,Jt,
m;'d in j){lrl, 470 F.3d 1074 (4th Cir. 2006).
li!i Abilnie H.etail, 492 F.3d at 1170.
<iii Doctor John's, Inc. v. City of Roy, No. l:Okv-00081, 2007 WL 1302757, at *8-9 (D.
Utah May 2, 2007), ajfd542 F.3d 787 (10th Cir. 2008).
<i7 Sn1 sujm1 notes 62-63 and accompanying text. See alw G.M. Enters., Inc., v. Town of St.
Joseph, 350 F.3d 631, 640 (7th Cir. 2003).
G4
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defer to local governments' legislative judgments, so long as the
judgments meet the Court's standard under Renton and as long as
the local government reasonably believed the evidence was
relevant to the issue of reducing negative secondary effects. The
fact that another, contradictory conclusion may also be reasonable
does not cast doubt on a municipality's conclusion. So long as the
Renton standard is met, "Alameda Books does not require a court to
re-weigh the evidence considered by a legislative body, nor does it
empower a court to substitute its judgment in regards to whether a
regulation will best serve a community."n8

III. CHALLENGES BASED ON JURISDICTION-SPECIFIC STUDIES
In a number of challenges to adult business regulations, the
plaintiff has produced an expert report, often authored by Dr.
Linz a11.d his colleagues, demonstrating that the adult business-or
businesses-in the jurisdiction are not associated with negative
secondary effects. fi 9 On the vyhole, these challenges have not fared
well. As stated recently by a Michigan federal district court in
ABCDE Operating, L.L. C. v. City of Detroit 70
[S]everal other courts have rejected Dr. Linz's stndies, finding
them insufficient to rebut evidence of secondary effects. See,
e.g., Imaginary Images, Inc. v. Evans, 612 F.3d 7%, 748 (4th
Cir. 2010) ("So while the Linz study and ot11ers may well be of
interest to legislatures or those formulating policy, it does not
provide the kind of 'clear and convincing' evidence needed to
rebut the government's showing and invalidate the

Doc:tor.folw'.,, 2007 vVL 13 2757, at ':' .JO. imi!arly, evidence that non-sexually orie11ted
businesses also produ ce negati ve sec ndar •em n does not diminish the reasonablene ·
of a legislalivc dec ision to r gu la le o nly adult bu~in esses. For example, in Peek-1\-Lloo
/ ,ounge o/ Hr111fn 1tnn, Inc., v. Mrmtt/.rl' (.'111 t., No. 8:05-CV-l 707-T-27TBM. 20 9 WL 43493 19
(M.D. Fla. 2009), the plaintiff offered evidence that sexually oriented businesses have no
greate r correlation to secondary effects than other types of businesses. Peek-II-Boo, 2009
WL 4349319, at *6. However, the District Court held that this evidence did "little to cast
doubt on secondary effects associated with sexually oriented busin esses." Id. The court
funJicr wenl on LO ' la te tha t tJ1e gove nun Jll ''m a • re tulat ccond a1 • effect · in scxuall,
o rie nt d busincsse.... no twiL11 1.ancling th e exi t nee (>f {~co mlar ·!ll rs i11 other r pc ·
of bu ·ine e ." id. (citing iL f R tll n "· Ph1ytime The;ure , In .. 475 U. . 1. 52-:>3
( 1986)) . Even when a plaintiff can cast di1·ect doubt on one piece of evidence cited by the
gov ·rnmc nL, she meets ber burden onl when 111 i:, l clvulil vu ;JI cv.id ·rn.:c ·itc::tl u 111 •
govt~ 1mn e n1. Id. a l ·~5 (citin Da to na Grand, Inc v. ,icy of Da)'t0 11a Bc-arh, .~)0 F.3cl a t
884 ( I I 1h •ir. 2007)). F r example in llm:l01Jul111 '.I·, the plaintiff pr ·semed evide nce that
direc rly q11t":$tio11ed th e lcgitimac o f fo ur of tfie foun een t.11dics r it d by tit ~i or Roy
in "Ila Ling its ordimmce. Regard! s · of wheLli. r this evide nce was uffi ie m to ca t djrcct
doubt on the studies (rhe court <le t.e rmined that it was not) , the court held that the
plaintiff failed to m ee t its burden because she offered no evidence to undermin e the
other te n studies cited by the City. Docl.111 John '.5, 2007 WL 1302757 at *9.
c;9 Dr. Linz a nd his colleague h ave pro du cd ·uch rer ons i..i1 litigation in volving Lli.e cities
of Cr en ·b ro. onli ··1rolina, $;111 Diego, .a Uforni:1. ;ind T led o, hi q amo11g o th •rs.
7n ABC D ·
p ' rating. L.L.C. v. it ' f 'D 1roil, 1 o. 10~ 13 '135 2011 WL 3607072 (E.D.
Mich . Aug. 16, 2011).
<;~

HeinOnline -- 29 Cardozo Arts & Ent. L.J. 578 2011

2011] ADULT BUSINESSES WITH SECONDARY EFFECTS

579

regulation."); 84 Video/Newsstand, Inc. v. Smtini, 2007 U.S. Dist.
LEXIS 80079, at *22 ("the court finds that Plaintiffs' evidence
from Dr. Daniel Linz is not sufficient at this stage to cast direct
doubt on Defendants' evidence of a substantial government
interest, especially in light of the fact that several courts have
rejected Dr. Linz's findings under similar circumstances.");
Little Mack Ent. II v. Twp. of Marengo, 625 F. Supp. 2d 570, 580
(W.D. Mich. 2008) ("Contrary to Little Mack's arguments, the
affidavit of Daniel Linz, Ph.D., which concludes that the
ordinances were based on shoddy data and flawed reasoning,
does not undermine the legislative basis for adopting the
ordinances."); Pao Xiong v. City of Moorhead, 641 F. Supp. 2d
822, 828-829 (D.Minn. 2009) ("concerns advocated by the Linz
article is [sic] insufficient to meet the burden to cast doubt on a
municipality's reasoning, even when supplemented by
additional evidence"); Doctor Johns v. G. Blake Wahlen, 542
F.3d 787 (10th Cir. 2008) ;J.L. Spoons, Inv. v. Dragani, 538 F.3d
3 79 (6th Cir. 2008). 71

In addition to the legal concerns that have led many courts to
find that such studies fail to cast doubt on the association of adult
businesses with secondary effects, there are sound methodological
reasons why these studies should be rejected.
While a
comprehensive critique of these various jurisdiction-specific
studies is beyond the scope of this article, not to mention the
reader's attention span, we note two of the methodological
concerns with these studies.
First, many of these studies base their measurement of crimes
committed in the vicinity of adult businesses on data that is
questionable because they use an inappropriate metric for the
reporting of crimes. Criminologists use crime incidents (or "crimes
known to the police") to measure crime risk.
These are
traditionally measured through Uniform Crime Reports
("UCRs"). 72 Given this well established convention, it is surprising
that many of the jurisdiction-specific reports employ a different
measure for crime, Calls for Service ("CFSs") to police, which are
generated through calls to the "911" emergency number or to
police departments directly. A justification for the use of CFSs
instead of UCRs to measure crime was provided in the study of
Id. at *4. Sn! al~o Entm't Prods., Inc. v. Shelby Cnty., No. 08-2047, 2011 WL 3903002
(W.D. Tenn. Sept. 6, 2011 ), decided after AllCDE ()/Jemlingand reaching same result.
72 "The Uniform Crime Reporting ... Program was conceived in 1929 by the International
Association of ChiefS of Police to meet a need for reliable, uniform c1irne statistics for the
nation. In 1930, the FBI was tasked 'vith collecting, publishing, and archiving those
statistics." Law enforcement agencies throughout the United States collect data on crimes
reported to police and then provide that data to the FBI. Unijirrrn Crime fl.ejw1ts, FED.
BUREAU OF INVESTIGATION, http:/ /www.fbi.gov/about-us/cjis/ucr/ucr (last visited Oct.
30, 2011).
71
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secondary effects in Toledo, Ohio, prepared by Dr. Linz and a
colleague:
\\Te e m ploy calls for service in this study for four reasons: 1)
T he use of these indicators of crime is compatible with
criminology research; 2) Studies of secondary effects re lied on
by the City of Toledo have also e mployed this measure. It is
possible , therefore, to directly compare tl1e findings of the
prese nt study to these studies; 3) CFS are known to be
consistent with victimization d a ta; 4) The Justice De partm ent
endorses their use as indicators of criminal activity. 7 ~

We disagree strongly with these rationales. The third and
fourth rationales are unsubstantiated and, in our view, simply
incorrect: CFSs are not consistent with victimization data and the
U.S. Department of Justice has never endorsed the use of CFSs as
am · a:mre of "criminal activity." As r · ·arcls the firsL two, in fact,
criminoioC:.ists rar ly, if ever, use CFSs o m asure -rime risk'4 and
only a few of the secondary effect studies relied on by the City of
Toledo used CFSs for any purpose whatsoever. 75
Second, when the conclusions derived from the data
presented in many of these studies is examined critically in light of
that data, the conclusious a1 e fuuud Lu ue iusuppurlaule ur even
contradictory to the data.
Readers who lack statistical
backgrounds may wonder how two teams of experts can analyze
the same data with the same methods, yet, arrive at radically
different conclusions. Simply put, the stark differences be tween
the original analyses in these reports and a subsequent reanalysis
are due to differences in the underlying statistical assumptions
and differences in the interpretation of analytic results. In our
view, the statistical analyses in these studies often are based on
highly questionable assumptions and this error is then
compounded through a misinterpretation of the study's results.
73 DANIEL LINZ & MIKE YAO, EVALUATING POTENTIAL SECONDARY EFFECTS OF ADULT
CABARETS AND VIDEO/ BOOKSTORES IN TOLEDO, OHIO: A STUDY OF CALLS FOR SERVICE TO
THE POLICE 16 (Feb. 15, 2004) (unpublished study) (on fi le with auth ors).
74 A review und e rtaken by gradua te students under th e a u th ors' direction of writings
p ubli h e d b tw ' ·n 2000 a nd 200 1L in fo ur n a ti onal cri m in o logy j ll l'lla ls. C:rimiuu!ogy,
) 11 ,licr Q1wrkd;r, th e j vwrufll of Q111mtitati111• Cl'i11d·1111loK)1, a nd t:he Jow ·1111.l r!f Oriminrd jusliu
com pr i ·ed 705 bi bliographi it ' ms primaril 1 an icle ·. Mo ' l r th · an.ide wcr eiLh r
non-e m p irical (theoretical essays, reviews, etc.) or e lse, analyzed ph enomena other than
cr ime (po lice be havior, sente n cing d ecisio n , etc.). O f Lhe 254 a rticles tha t ana l)'Z d a
crim e swtistic, 134 (:i~.8%) a n a lyzed lJ Rs· ll 9 ( 46.So/c) an al yze d victim or offe 11 der
surveys. Only five articles (1.9%) analyzed CFSs. T h ese d a ta re flect th e consens us view
a m ong criminologists that CFSs are not th e best,..-01· even a good-measure of crime. See
RICHARD MCCLEARY & J AMES W. MEEKER, A METHODOLOGICAL CRITIQUE OF THE LINZ-YAO
REPORT: Rl!P RT TO THE CTIY OF TOLEDO, OH 17 (May 15, 2004) (unpubl ish ed report)
(on file with the a u thors).
7~ Two-th irds of the stu dies reli ed on by the City of Toledo use d UCRs. See id. at 16.
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Every statistical analysis is predicated on a set of assumptions
that, taken together, constitute a "model." If one or more of the
predicate assumptions is unwarranted, the model will yield
analytic results that are biased in some way. The consequences of
this bias can be benign.
Results predicated on "wrong"
assumptions can still be approximately "right."
But the
consequences of bias are not always benign. In many instances,
the accrued bias violated assumptions can have disastrous
consequences. Further, model assumptions notwithstanding, the
results of every statistical analysis must be interpreted. Except for
results derived from randomized controlled trials (experiments),
analytic results cannot be expressed as a single number. Results
derived from quasi-experimental designs, such as examining data
before or after the opening (or closing) of an adult business or
examining data from an area with an adult business compared to
an area without an adult business, invariably consist of several
numbers which must be integrated. This opens the door to
subjectivity. Focusing exclusively on only one of several numerical
results can lead to a misinterpretation of the larger set of results.
In short, we claim that methodologically appropriate studies
of secondary effects that are interpreted in an appropriate manner
will always demonstrate an association between adult
entertainment businesses and negative secondary effects.
IV. CHALLENGES BASED ON THE ON-SITE/OFF-SITE DISTINCTION OR
THE URBAN/RURAL DISTINCTION

A. The On-Site/Off-Site Distinction
While there are a number of different adult entertainment
business types, 7G almost all such businesses can readily be classified
as either a business where adult entertainment (whether in hardcopy format, electronic media or live performances) is viewed on
the premises or where adult entertainment material is sold for
viewing off the premises. Encore Videos, Inc. v. City of San Antonio,77
exemplifies challenges to adult entertainment regulations brought
by operators of off-site businesses claiming that the studies relied
7li Sf.e, e.g:, ERIC DAMIAN KELLY & CONNIE COOPER, EVERYTHING You ALWAYS WANTED TO
KNOW ABOUT REGULATING SEX BUSINESSES 27-37 (2000), which lists the following types:

Mixed-Retail Outlets, comprising mainstream retail stores with back rooms of sexually
explicit material and retail percentage stores; Adults-Only or Sexually Oriented Retail
Outlets, comprising adult media outlets and sex shops; Sexually Oriented Entertainment,
comprising movie theatres, video-viewing booths, and live entertainment; and Touching
and Encounter Businesses, comprising lingerie modeling studios, nude encounter studios,
nude photography studios, massage parlors not operated by medical professionals or
ce rtified ma · age th erapists and hody-pain ri ng s1ucllos.
77 EH or Video ', Iuc. 1>. Cit of S;,m Antonio, 330 F.3d 288 (5'" Cir. 2003), ofn:nion dari{if.d,
352 F.3d 938 (!'>')' Cir. 2003) , i:m. d1,11inl 5 0 U.S. 982 (2003).
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on by the enacting jurisdiction either dealt only with on-site
businesses or failed to distinguish between the secondary effects
associated with on-site businesses versus off-site businesses.
In Encore Videos, the San Antonio ordinance classified off-site
book and video stores as adult entertainment businesses if their
inventories induded twenty percent adult material.
Citing
Alameda Books, an off-site book store challenged the ordinance's
rationale and underlying evidence, arguing that San Antonio had
relied on studies that either excluded off-site adult businesses or,
otherwise, had not distinguished between the effects of on-site and
off-site adult businesses. The Fifth Circuit agreed; moreover, in
the court's view, the city's rationale for ignoring the differf'.ncf'.s
between on-site and off-site businesses was weak:
Off-site businesses differ from on-site ones, because it is only
reasonable to assume that the former are less likely to create
harmful secondary effects.
If consunlers of pornography
cannot view the materials at the sexually oriented
establishment, they are less likely to linger in the area and
engage in public alcohol consumption and other undesirable
activities. 78

The Encore Videos approach was subsequently adopted by the
Seventh Circuit in Annex Boohs v. City of lndianapolis. ~ In that case,
the City of Indianapolis relied on studies of secondary effects
involving on-site adult businesses to support an ordinance
regulating adult bookstores. The court held that if Indianapolis
could not produce sufficient evidence for off-site adult businesses,
then "its ordinance must meet the same fate as San Antonio's."80
7 1

Id. a1 295. The 0 11n ·s view 0 11 this i., sue was. how<·v' r. sigui licantly c 1 red h th e fa t
that the onlinan e Lnrgeted busin sscs with as little a · tw nt. pe rcent adult mate1ial an l
thus could pote111ial1
nsn ar "main tr am" husi11 ·s '(. with :-.dull
1io11 ·. T h , o urt
staled: "Given th e expansive reach of th e ordinance in th e instant case, we must require at
least some subsw111ia l evide nce of the seconda1 effects of establishments that ·ell adult
products solely for off-sh · consumption. Otherwise, '!\' n ordinary bookscorcs and video
tores with adult s~:• ti o n s could he subjected to regulation that 1-e ·tri<-c Ii .ir First
Am ndm nt right witho 1L evide n ' th a t the cause ·se oudm)• e1Ie t . "' Id. (citation
omi ue 1): .w111 ul.w, iggle, \.\1orlcl Gorp. v. Town ir 'Napping , 3•11 F. 11pp. 2d 427
(S.D.1 .Y. 200,l) « 1ui:: t iv11iug, vu muliu11 rm slunmm judgmeut, second a1 · effi cts basi
for rdinanc reg11lalingbusi11 es· -s wi1h o nl • 1:we11t • per 11 tad11lt1mne1ia l). fl11/ ,1,.,, p 0
Xiong v. City of Moorhead, 641 F. Supp. 2d 822 (D. Minn. 2009) (appro iug, on motion
for summary judgm n t, the city's use of stu lies based on "on-site" adult busin esses,
coup] >d with cilizt:n testimonials, to justif an ordirn1nce restricting "off-site" adult
busine ..es which sold more than twenty peff 11 t adult goo l ) .
i
1111 ' X Book , Lnc. v. 'icy of lndianapoli . 5 l F.$d 160 (7th
ir. 2009).
80 Id. ;it 67 (dli 11g H-11rt1n· Vitim." 330 F.3d 28 ); Sl11' 1il,w1, C\v All a n DVD, L. . . . v. . ity of
w Alb<lll • 5 J. F.3d 556. 560 (7th fr. 2009) (di.sco un ting cit)•'s proof as co the
1111d sirabl ·t:c:ondm)' effi ·•cts of plai.111ifT · o n~s ile busin 'S bc•a11se 1.he llldic:' che ·it )'
relied uµon did not "fa irl su pponll " a ca usal connection be twecu th adult business a nd
th e secondat)' effects the ordinance sought to address).
78
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Other courts, however, have explicitly rejected this approach.
As early as 1994, the approach had been rejected by the Eighth
Circuit in ILQ Investments v. City of Rochester, 81 but that ruling, of
course, pre-dated Alameda Books. In a ruling made after Alameda
Books, the Tenth Circuit rejected the Fifth Circuit's approach in
Encore Videos that the "on-site/ off-site" distinction is relevant to the
"casting doubt" first step of the Alameda Books analysis. In Dr.
john's v. Wahlen, 8t the Tenth Circuit held that the distinction
between an on-site and off-site adult business was not relevant
when determining whether a local government produced
evidence to meet its initial burden. The court did acknowledge
that this distinction may become relevant once the burden shifted
to the plaintiffs, but the relevance cannot be assumed. Thus, a city
may enact regulations on an "off-site" business based on secondary
effects that do not focus solely on such businesses. The burden
would then shift to the plaintiff to cast doubt on the relevancy of
such studies to "off-site businesses." 83
The Ninth Circuit also upheld a restrictioti on "off-site"
businesses after the Encore Videos ruling, but its decision in World
Wide Video of Washington, Inc. v. City of Spokane~ focused more on
additional evidence upon which the city relied rather than on an
outright rejection of the on-site/ off-site distinction. In this case,
the plaintiff's expert demonstrated that the studies the city relied
on did not deal exclusively with "take-out" (i.e., off-site) businesses
and provided his own studies showing that such businesses did not
cause negative secondary effects in Spokane. The Tenth Circuit
ruled that the plaintiff had not met its burden of "casting doubt"
on the city's rationale or supporting evidence, despite the
plaintiff's expert's findings, because, in addition to the studies
from other cities, Spokane had relied on citizen testimony linking
"off-site" businesses with pornographic litter and public lewdness,
and this evidence, "standing alone, was sufficient to meet the 'very
little' evidence standard of Alameda Books." 85
In contrast, a 2009 Sixth Circuit decision, Richland Bookmart,
Inc. v. Knox County, Tenn., 8li implicitly rejected the Encore Videos
approach, although it did not explicitly rule that the distinction
1

lLQ In v~., Inc. v. City of Rochester, 25 F.3cl 1413 (8Lh Cir. 1994).
8~ DocrorJohn's v. Wahlen, 5•12 F.3d 787 (10''' Cir. 2008).
83 Id. at 793; see alw Enlightened Reading, Inc. v. Jackson County, No. 08-0209-CV-W-FJG,
2009 WL 792492 (W.D. Mo. Mar. 24, 2009).
84 World Wide Video of Wash., Inc. v. City of Spokane, 368 F.3d 1186 (9"' Cir. 2004), 11,1
amended on denial uf rnh g and rnh g en bane (July 12, 2004) .
85 Id. at 1195; see aLw H & A Land Corp. v. City of Kennedale, 480 F.3d 336, 339-41 (5th
Cir. 2007) (upholding the city's regulation of "off-site" businesses, and distinguishing
/<,'ncore Videos, where the city had relied, in pan, on evidence from surveys of real estate
appraisers that focused strictly on "off-site "businesses).
8G Richland Bookman, Inc. v. Knox Cnty., 555 F.3d 512 (6th Cir. 2009).
81
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between on-site and off-site businesses was irrelevant. In this case,
the court reviewed an ordinance aimed at off-site businesses with
at least thirty-five percent adult material, which led it to focus on a
claimed distinction between businesses that carried a large
percentage of adult materials and those businesses that barely met
the thirty-five percent threshold for regulation. Ruling that the
County had met its burde n under Alameda Books, the court flatly
rejected the plaintiffs' argument that the studies relied upon by
the County were irrelevant on the ground that off-site
"combination" stores, defined as stores primarily offering
"mainstream" merchandise which barely met the thirty-five
percent percentage threshold, are substantially different from
stores that have a greater percentage of adult items. 87 The court
reasoned:
Requiring local governments to produce evidence of secondary
effects for all categories created by every artinllable distinction
is a misapprehension of the Supreme Court's holding that
governments may rely on any evidence "reasonably believed to
be relevant." While the 35 % threshold may be arbitrarily
chosen, and it very well may be that this threshold sweeps in
some relatively benign establishments, it is not for us to decide
that some higher, equally ai Lilt at y pen:e11 lage would lessen the
burden.on expression without compromising the efficacy of the
Ordinance in controlling secondary effects. 88

The case stands for the proposition that local governments
can reasonably rely on evidence of secondary effects associated
with a variety of adult businesses and are not required to obtain
evidence that any given category of adult business-defined by a
plaintiffs "articulable distinction" of its business category from
whatever categories were included in the city's studies-is
associated with negative secondary effects.

B. The Urban/RuralDistinction
Another type of recent challenge, conceptually similar to the
"on-site/ off-site" distinction, focuses on the claim that the studies
relied on by a local government are not. germane to local
conditions, most particularly, the rural nature of a jurisdiction.
This claim was accepted by the Tenth Circuit in Abilene Retail #30,
Inc. v. Board of Commissioners of Dickinson County, Kansas. 89 The

See id. at 526.
Id. (citations omitted).
89 Abilene Retail #30, Inc. v. Bel. of Comm'rs, 492 F.3d 1164 (10th Cir. 2007), cert. denied,
552 U.S. 1296 (2008).

87
88
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court, finding that none of the studies of secondary effects relied
upon by the Board examined businesses in an entirely rural area,
concluded that the Board could not have "reasonably believed"
that a single business in a rural area was associated with secondary
effects and ruled that the district court had improperly granted an
award of summary judgment to the
County. The court stated:
All of the studies relied upon by the Board examine the
secondary effects of sexually oriented businesses located in
urban environments; none examine businesses situated in an
entirely rural area. To hold that legislators may reasonably rely
on those studies to regulate a single adult bookstore, located on
a highway pullout far from any business or residential area
within the County would be to abdicate our "independent
judgment" entirely. Such a holding would require complete
deference to a local government's reliance on prepackaged
secondary effects studies from .other jurisdictions to regulate
any single sexually oriented business, of any type, located in any
setting. !JO

The panel was split, however, on precisely where in the
Alameda Books analysis the Board was required to look for evidence
of secondary effects other than the "pre-packaged" studies it had
relied on. The majority of the panel argued that the Board's
reliance on such studies failed to meet even the initial burden in
Alameda Books.~)) In a concurring opinion, one member of the
panel argued that the Board could have reasonably believed that
such studies supported the notion that even a single business in a
rural location could be associated with negative secondary effects,
but that since the plaintiff adult business had presented evidence
to refute that belief, the burden had shifted to the Board to find
further evidence linking the single rural business with negative
secondary effects. (1 2
V. THEORETICAL AND CASE STUDY SUPPORT FOR THE ASSOCLi\TION OF
ADULT BUSINESSES WITH SECONDARY EFFECTS

Taken at face value, many of the claims made by plaintiffs

Id. at 1175. But ,1eelndependence News, Inc. v. City of Charlotte, 568 F.3d 148 (4th Cir.
2009) (ruling that city need not show that an individual adult business actually produces
negative secondary effects in order to enforce ordinance because the absence of any
evidence of adverse secondary effects associated with a given business today is no
guarantee that such effects will not be present tomorrow), r:erl. denil!d, 130 S.Ct. 507
(2009).
91 Id. at 1175-76.
!12 Id. at 1181-85 (Ebel,J., concurring).
90
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and their experts in challenges to adult entertainment ordinances
seem attractive, or even compelling, from a common sense
perspective. The problem is that these claims either ignore
theoretically relevant characteristics of adult businesses or are
methodologically flawed. In particular, such claims ignore the
routine activity theory of crime associated with adult businesses or
use inappropriate data sources and methods to demonstrate that
adult businesses are not associated with secondary effects or both.
A. The Prevailing Criminological Theory of Secondmy EJ!ects93
The prevailing criminological theory of secondary effects is
derived as a special case from the routine activity theory of crime. 91
Applied to secondary effects, the theory can be written as:

N of Targets x Expected Value
Arnbient Crime Risk=

x N of Predators

Police Presence

lu simple Lerms, Llie rouLine activities at an adult business site
attract predators, generating a "hot spot of predatory crime."v5
The relative attractiveness of a site is determined by the number of
tmgds at the site, their expected value, and the level of police presence
at the site. Sites with a relatively large number of high-value
targets and a relatively low police presence attract a relatively large
number of predators.
The hotspot theory assumes a pool of rational predators who
move freely from site to site, choosing sites with high-value targets
and low police presence. Because these predators lack legitimate
means of livelihood and devote substantial time to illegitimate
activities, they are "professional thieves" by Edwin Sutherland's
classic definition.~ li Otherwise, they are a heterogeneous group.
1

se ·1i n is ad apted from Ri c hard McCleary, Rll.rnl IIolsf)()/J: The Case of Adu.Lt
J9 CRIM. j ~r. POL'V .R£V. !:.>~ (2008).
~14 S1t1: genf!mlly Lawrence E. Cohen & Mar ·us Felson, S"dal Clwrtg111111d ()1ime Rl1te T11md.1: A
Rrmline Arrivil)' l\/Jffmndi, 44 AM. Soc. REV. 588 ( 1979) · Mar u Felson & Lawren t: E.
c1li n, Hunw.n t;cology and Crim;e: A Routi111< Activitil's Af!jirnri.ch., 8 Hl.'l\iIAN ECOLOGY 389
(19 0).
'15 Lawren
vi/. herman t. ~• l. !1111 S/10/s q{ Pmifllm)' CJi1111': /l11111i1111 A r.1i11i1i1w muf 1/w
Cri111i111Jf11gy of PfllCI'. 27 CRL\-UNOLOGY 27 (1989); SI!'' 11l 11 Paul J. Brantingham & Patricia L.
Brmllin ham, I 11/~s 1111 llw GP.111m·t1y oj Cti111e i11 E 'JR01 MENTAL CRIMI LO 27-54 (Pa 11l
]. Bra11tiHgham '" Patricia L. B1<111ti ngham els., 1981); Patricia L. Brami ngham & Pau l].
Bmn Lingh<im , N111ll's, l'atfts 11.11d 1\rl.;;i~~.- Cc111.l'i.dnatim1.1 1111 lh.c C1Jm/ilexili)' of' Cri1111· w11( tlte l'h)wiml
Envirou.11111111. L3 J. EN\ '.L. P-vc1 IOL. 3 ( 1993).
\JG Sn> EDWIN H . SUTHERLAND, THE PROFESSIONAL THIEF l (reprint 1989) .
!)'

Thi

1J11si1111.fses,
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Some are vice purveyors who dabble in crime; others are criminals
who use the promise of vice to lure and lull their victims. Despite
their heterogeneity, these predators share a rational decisionmaking calculus that draws them to adult business sites.
The crime-vice connection has been a popular plot device for
at least 250 years. John Gay's The Beg<rar's Opera, 97 written in 1728,
for example, centers on the relationship between MacHeath, a
predatory criminal, and the vice ring composed of Peach um, Lucy,
and Jenny. This popular view is reinforced by the empirical
literature on criminal lifestyles and thought processes. The
earliest and best-known study, Clifford Shaw's The Jack-Roller,
written in 1930, describes "Stanley," a delinquent who lives with a
prostitute and preys on her clients.98
Criminological thinking concerning the connection between
crime and vice has changed little in the eight decades since Shaw's
Jack-Roller.
To document the rational choices of predatory
criminals, Richard Wright and Scott Decker interviewed eighty-six
Asked to describe a perfect victim, all
active armed i'obbers.~
mentioned victims involved in vice, either as sellers or buyers.
Three of the armed robbers worked as prostitutes: "From their
perspective, the ideal robbe1y target was a married man in search
of an illicit sexual adventure; he would be disinclined to make a
police report for fear of exposing his own deviance." 100 Moreover,
the rational calculus described by these prostitute-robbers echoes
the descriptions of other predators. 101
Like tourist attractions 102 and sporting events, 10 ~ adult business
sites attract targets from wide catchment areas. Compared to the
targets attracted to these other hotspots, however, adult business
patrons are disproportionately male, open to vice overtures, and
19

,w, THE BEGGAR'S OPERA (Bryan Loughrey & T.0. Treadwell eds., Penguin
Book:; 19 6) (1728).
'18 CLIFFORD R. SHAW, THE JACK-ROLLER: A DELINQUENT BOY'S OWN STORY ( 1966); se11 alw
JON SNODGRASS, THE JACK-ROLLER AT SE\'EN1Y (Lexington Books 1982) ( 1930).
\l~I RICHARD T. WRIGHT & SCOTT H. DECKER, ARMED ROBBERS IN ACTION: STICKl'PS AND
STREET CULTURE ( 1997).
loo Id. at 69.
101 Set', r.g., TREVOR BENNETT & RICHARD WRIGHT, BURGLARS ON BURGLARY: PRE\'ENTION
AND THE OFFENDER (1984); MARKS. FLEISHER, BEGGARS & THIEVES: LIVES OF URBAN
STREET CRIMINALS (1995); JACK KATZ, SEDUCTIONS OF CRIME: MORAL AND SENSUAL
ATTRACTIONS IN DOING E\·TL (1988); NEAL SHOVER, GREAT PRETENDERS: PURSUITS AND
CAREERS OF PERSISTENT THIEVES (1996); Floyd Feeney, Roblim as Decision-J\!laken, in THE
REASONING CRIMINAL: RATIONAL CHOICE PERSPECTIVES ON OFFENDING 53-71 (Derek B.
Cornish & Ronald V. Clarke eds., 1986);Jack Katz, The Mutivalion o/lhe Penislenl Robber, in
CRIME AND JUSTICE: A RE'1EW OF RESEARCH (Michael Tom)' ed., 1991).
JO~ See, e.g., Terry A. Danner, Violent Times: J\ Case Study r~f'the Ybo1 Cit)' Historic Distn:i:t, 14
Crim. Just. Pol'y Rev. 3 (2003); Frederic Dimanche & Allena Lepetic, New Or/Rm1,1 'fourism
and Crime: A Cf/se Siud)', 38 J. TRA,·'EL RES. 19 (1999).
103 See, e.g., Jonathan J. Corcoran et al., Predicting the Geo-Tentfmral Variatirms ol Crime and
Disordm; 9 lNT'L J. FORECASTING 623 (2003); Jeffrey Westcott, SufJrr Bowl XXXIX: The
Succl's4/1 l Res/nmse of the Fill and Its Paitne1:s, FBI L. ENFORCEMENT BULL., Jan. 2006, at l.
~17 J OHN
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carry cash. When victimized, moreover, adult business patrons are
reluctant to involve the police. They are "perfect" victims, from
the rational predator's perspective. •
Given a choice among equally lucrative sites, of course,
rational predators prefer sites with low levels of police presence.
In the original statement of the routine activity theory, Lawrence
Cohen and Marcus Felson included police in the pool of "capable
guardians," along with the targets themselves and any potential
witnesses. 101 The stigma associated with adult business sites limits
the effectiveness of non-police guardians, however. With minor
exceptions, the level of guardianship at adult business sites is
proportional to the level of physical (e .g., motor or foot patrols)
or virtual (e.g., security cameras) police presence.
Of course, the relative effectiveness of a fixed level of police
presence can be affected by broadly defined environmental
factors. Because conventional police patrolling is less effective in
darkness, ambient crime risk rises after dark. 10" Architectural
structures that obscure vision can have a similar effect but ou tdoor
lighting can be used to mitigate the risk. 101; Because rural areas
have fewer police resources, rn 7 rational predators may view rural
adult business sites as more attractive.108
0

1

B. Tho Rolo of A~dult Business Types in Criminologfral Themy

Secondary effects are realized in terms of "victimless" vice
crimes (prostitution, drugs, etc.), predatory personal crimes
(assault, robbery, etc.) , predatory property crimes (theft, auto
theft, etc.), "opportunistic" nuisance crimes (vandalism, trespass,
etc.), and disruption of order (public drunkenness, disturbing the
peace, etc.).
Nevertheless, within these broad etiological
categories, criminological theory allows for quantitative and
qualitative differences among distinct adult business models.
These differences accrue through either of two mechanisms.
First, the distinguishing characteristic of an adult business model
can create idiosyncratic opportunity structures for a particular
type of crime. Second, the distinguishing characteristic can
reduce the effectiveness of common policing strategies.
Compared to the complementary model, for example , adult
Sfl' Cohen & Felson, su/mt n ote 94; Felson & Cohen, .rnj1ra n ote 94.
Timothy Coupe & Laurence Blake, Dr1)'lighl rirul Dnrkne.u Trngeling Sim.tegies anrl lhe Ri.1ks
o/BeingSeen 11.L Residential Bmglaries, 44 CRIMINOLOGY 431, 437 (2006).
lOG DAVID P. FARRINGTON & BRANDON C . WEI.SH, EFFECTS OF IMPROVED STREET LIGHTING
ON CRIM£: A SYSTEMATIC REVIEW 2-3 (2002).
lll7 See, e.g., QUINT C. THURMAN & EDMUND F. MCGARRELL, COMMUNI1Y POLICING IN A
RURAL SETTING ( 1997); <f RALPH A. WEISHEIT ET AL, CRIME AND POLICING IN RURAL AND
SMALL-TOWN AMERICA 154 (3d ed. 2006) (claiming rural prosecutors must work with
limited resources).
108 McCleary, su/1m note 93, at 157.
101
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businesses that serve alcohol present opportunities for noninstrumental personal crimes (assault, disorderly conduct, etc.).
Proactive policing strategies are also less effective for adult
businesses that serve alcohol.
The private viewing booths that distinguish on-site from offsite adult businesses lead to differences through both mechanisms.
First, the booths generate idiosyncratic opportunities for
"victimless" vice crimes.
Second, the booths pose a special
problem for policing. Other than victimless vice crimes, however,
there are no differences between the on-site and off-site adult
business models. To the extent that both models attract highvalue targets from wide catchment areas, both are expected to
attract predators to their neighborhoods, thereby generating
ambient victimization risk. As will be seen in the case study
discussion below, the data corroborate this theoretical
expectation.

C. The Role of Adult Business Location in Criminological Theory
The Tenth Circuit's Abil,ene Retail rn 9 decision effectively
accepted the proposition that studies of secondary effects
associated with adult businesses in urban areas could not be relied
upon to support the regulation of adult businesses in a rural area.
Because most criminological research has been conducted in nonrural areas, criminological theories do not necessarily generalize
to rural crime. Because relatively little crime occurs in rural areas,
of course, few criminologists are interested in urban-rural
questions. Thus, the potential cost of the Tenth Circuit's decision
was staggering. At minimum, local governments would be forced
to undertake studies of adult businesses located in more rural
areas, rather than relying on existing studies from less rural
jurisdictions. In the absence of such studies, adult businesses
could have an incentive to relocate to rural areas since local
governments could not demonstrate that they had a factual basis
for enacting regulatory ordinances. In either case, the ability of
local governments to mitigate public safety hazards associated with
adult businesses would be compromised.
Of course, if criminological theories can be generalized to
rural areas, then the Abilene Retail decision may be called into
question. Although the generalization may be difficult for some
criminological theories, the relevant theory of "hotspots,"
discussed previously in the context of distinguishing between onsite and off-site adult businesses as regards their association with

Abilene Retail #30, Inc. v. Bel. of Cornm'rs, 492 F.3d 1164 (10th Cir. 2007), cert. denied,
552 U.S. 1296 (2008).

109
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secondary effects, 110 applies to any accessible area, n1ral or urban,
and can explain why an adult business that opens in a sparsely
populated rural community could be associated with an increase
in ambient crime risk, in effect making a hotspot of the
community.
Writing a decade after the advent of Uniform Crime Reports
in 1930, 111 George Vold confirmed that a city's crime rate was
proportional to its population. 112 The observed relationship had
an obvious explanation: "[B]ehavior in the country in all
probability comes under much greater informal control of the
opinions and disapprovals of the neighbors than is the case in the
relative anonymity of the city . . . . "113 The negative correlation
confirmed not only grand sociological theory, 114 but also the
related criminological theory of social disorganization.
As proposed by Shaw and McKay11 " in 1942, the theory of
social disorganization predicts that neighborhoods with low
residential stability will have high rates of delinquency and vice
I
versa. To the extent that a small town has the haracteristics of a
stable neighborhood, social disorganization theory would predict
the low crime rates observed by VoldY 0 When a small town is
disrupted by an influx of newcomers, however, the same theory
predicts an abrupt increase in the town's crime rate.
Tliis iunease iu nirne ca11 occur iu al leasl Lwu ways. FirsL,
the newcomers may victimize the town's residents. Indeed, fear of
victimization by newcomers is implicated in the rapid spread of
gated communities.11 7 Second, the influx of newcomers may
disrupt the town's routine activities in a way that attracts predatory
criminals, creating a local "hot spot of predatory crime."u 8
The outline we previously presented of criminological theory
regarding the creation of a local "hot spot of predatory crime"
applies equally in the rural setting, with one significant difference.
With respect to the quantity and quality (or value) of the targets at
a site, urban and rural adult business sites are equally attractive to
See supra notes 89-104 and accompanying text.
For information about Uniform Crime Reports, see suftm note 72.
ll2 George B. Vold, Crime iu City and Country' A1Hts, ANNALS AM. ACAD. POL. Soc. SCI., Sept.
1941, at 38.
llO

111

!13

Id.

114 Si!e, P-.g., FERDINAND TONNIES, COMMUNITY AND SOCIETY (Dover 2002) (reprint of 1887
title "Gerneinschaft und Gesellschaft"); EMILE DURKHEIM, THE DIVISION OF LABOR IN
SOCIETY (W.D. Halls trans., 1984) (1893).
l1!i CLIFFORD R. SHAW & HENRY D. MCKAY, JUVENILE DELINQUENCY AND URBAN AREAS
(1942).
w; See McCleary, sujmt note 93.
117 SARAH D. BLANDY ET AL., GATED COMMUNITIES: A SYSTEMATIC REVIEW OF THE
RESEARCH
EVIDENCE
(2003),
avaifablP
al
http:/ /ymk.academia.edt1/RowlandAtkinson/Papers/272572/Gated_Communities_A_Sy
stematic_ Review_of_the_ Research_ Eviclence.
llR Sherman et. al., sujn-a note 95.
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the rational offender; however, police presence is generally lower
at rural sites. Some part of this urban-rural disparity in policing is
due to obvious factors. Rural police agencies protect larger areas
with fewer personnel, for example, and drive longer distances in
response to calls. Though less obvious, "fuzzier" jurisdictional
lines and more complex demands for service make policing more
difficult and less effective in rural areas. ~'
Because police
presence is relatively lower at rural sites, controlling for the
quantity and quality of targets, rural sites are more attractive to the
rational offender.
11

D. Case Studies Confirming the Prevailing Criminological Theory of
Secondmy Effects

The authors have previously published two case studies that
confirm the prevailing criminological theory of secondary effects
as applied, respectively, to an adult off-site business and an adult
business loca ted in a rural area. 1211 The case study invo l.ving an
adult off-site business was coridu ted in Sioux City, Iowa. The case
study involving an adult business located in a rural area was
conducted in Montrose, Illinois.
Each case study is briefly
described below.
1. Off-Site Business Case Study

Sioux City, Iowa is located on the Missouri River, which forms
the border between Iowa and Nebraska. In 2010 it had a
population of 82,684. 121 Adult businesses are nothing new to
Sioux City, Iowa. Two adult businesses had operated without
incident in the city's older downtown area for decades. Although
both businesses sold sexually explicit DVDs for off-site use, most of
their revenue came from coin-operated viewing booths. In terms
of "look and feel," the two businesses were indistinguishable from
adult businesses in larger cities.
In March 2004, a third adult business, Dr. John's, opened in
Sioux City. Unlike the two existing businesses, Dr. John's had no
viewing booths. It was located in a newer area of the city and
lacked the garish appearance often associated with adult
businesses generally and, in particular, with Sioux City's two
existing adult businesses. During subsequent litigation, the trial
judge commented on this fact:
See.mf;ranote 107.
Sw Richa r I Mc ,f ' a 1y & Alan C. Weinstein , f)o ''OffSif1, ·• Adult !Ju.ih11<,1s1•s l-lrlJllt Smmdr1ry
l":f.frci.-? l.eg11l IJ1J1:triu ~. SrJdaf Themy, rmd E111/1idad r:11idrn.ce, 31
w POL. 217 (2009);
McCleary, .rnfml note 93.
121 Sioux
City,
Iowa,
U.S.
CENSUS
BUREAU,
http://quickfacts.census.gov/qfd/states/19/1973335.html (last revised Oct. 18, 2011,
3:26 PM).
119
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[T]he first impression of the store is a far cry from the first
image that most people would likely have of an "adult book
store" or "sex shop." There is nothing seedy about the
neighborhood, store building, or store front. In fact, from a
quick drive-by, one would likely assume that the business was a
rather upscale retail store for women's clothing and accessories.
There are no "adult" signs or banners proclaiming "peep
shows," "live entertaimnent booths," "XXX inovies," "live
models," "adult niassage," or any of the other tasteless come-ons
all too familiar from adult entertainment stores that exist in
virtually every American city of any size and which one may find
scattered along interstates and highways even in rural
America. 1 ~~

The trial judge's drive-by impression may overstate the point.
Few passers-by would mistake Dr. John's for anything other than
what it was.
Regardless of its look and feel, Dr. John's was located in a
prohibited zone. When Sioux City attempted to enforce its zoning
code, Dr.John's sued, arguing that off-site adult businesses lacked
the typical crime-related secondary effects associated with adult
businesses. To counter this argnm~nt., Sioux f:ity pro<lnc~rl polin~
reports of incidents occurring within 500 feet of Dr.John's during
the four years between January 1, 2002, and December 31, 2005.
This time period comprised 793 days before and 668 days after Dr.
John's opened. For pm-poses of quasi-experimental control,
reports of incidents occurring with 500 feet of a nearby motel were
also retrieved.
The data showed that in the area within 500 feet of Dr.
John's, the annual crime rate rose from 7.8 to 22.4 incidents per
year, an increase of approximately 190 percent. Crime in the 500
foot area surrounding the control area-the motel-rose as well but
the increase was more modest: an increase from 20.3 to 25. l
incidents per year amounts to a twenty-five percent increase.
Based on a crude comparison of these rates, Dr. John's appears to
pose an ambient victimization risk. Of course, this assumes that
other plausible alternative hypotheses can be ruled out. As more
fully discussed in our "Off-Site" article, 123 statistical analysis
demonstrated that the various plausible alternative hypotheses-for
example, the "null hypothesis" that the before and after effect was
simply due to chance-were unlikely to have produced the

Docrorjohn's, Inc. v. City of Sioux City, 389 F. Supp. 2d 1096, 1103 (N.D. Iowa 2005)
(quoting from court's ruling on plaintiff's motion for preliminary irtjunction) .
123 McCleary & Weinstein, sujmt note 120.
122
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observed effect.
Due to the small number of incidents that occurred in the
areas surrounding Dr. John's and the control site during 20022005, the statistical significance of the secondary effects shown in
the data could be arguable.
Critics might characterize the
evidence as interesting but not compelling. That is the nature of
case study evidence. By the R.enton criteria, on the other hand, the
data constitute a sufficient factual predicate for the regulation of
off-site adult businesses. In light of the strong underlying theory
described earlier, which predicts such results, few criminologists
would find the case study results surprising or controversial.
2. Rural Case Study: Montrose, Illinois

An unincorporated village of fewer than 250, Montrose,
Illinois is located on I-70 midway between St. Louis, Missouri, and
Indianapolis, Indiana. 124
Interstate 70 separates Montrose's
residential dwellings from its businesses: a convenience store-gas
station, a rhotel, and for a short period, a tavern. Other than gas
and lodging, cross-country travelers had no reason to exit I-70 at
Montrose prior to February 2003. In that month, the Lion's Den,
an adult business, opened on a service road within 750 feet of the
I-70 off-ramp. A large, elevated sign let I-70 travelers know that Xrated videos, books, and novelties could be purchased "24/7."
The store was successful by all accounts.
The residents of Montrose did not welcome the new business.
Unlike the village's other businesses, the Lion's Den was located
on the residential side of 1-70. Complaining that the store
disrupted their idyllic life-style, villagers picketed the site on
several occasions. Traffic was a chronic complaint. The narrow
gravel access road connecting the site to I-70 could not support
the weight of big-rig tn1cks; it soon fell into disrepair. The Lion's
Den offered to build a new, larger access road from I-70 to its site.
But fearing an even larger volume of traffic, the villagers declined
the offer.
Like many Illinois villages, Montrose had no adult business
ordinances. However, the Lion's Den was located within 1,000
feet of a public park in violation of an Illinois statute. 12 ' When the
State moved to enforce its statute, the Lion's Den sued, arguing
that "off-site" adult businesses could not generate the public safety
hazards associated with adult cabarets, video arcades, and other
on-site adult entertainment businesses. The trial in Illinois v. Lion's
See
Montrose
(Illinois,
USA),
CITY
POPULATION,
http:/ /www.citypopulation.de/php/usa-census-illinois.php?cityid=l 750283 (last updated
Apr. 3, 2011).
125 65 ILL. COMP. STAT. ANN. 5/ 11-5-1.5 (West 2009).
12t
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Den lasted four days. The court upheld the statute and, in July
2005, the Montrose Lion's Den closed its doors. 1w
At the trial, the State presented evidence of the Lion's Den's
adverse impact on the surrounding area: sexually explicit litter
and decreased use of the nearby park. While neither party
presented local crime data, our examination of the available data
bearing on the crime-related secondary effects of the adult
business in Montrose shows that during the 1,642-day period
beginning January 1, 2002, the Effingham County Sheriffs Office
recorded eighty-three crime incidents in the Village. The most
common incidents involved the theft or destruction of property.
Incidents of disorder and indecency, traffic-related incidents, and
alcohol-drug offenses were nearly as common. Incidents involving
danger or harm to persons (robbery, assault, etc.) were rare.
When this 1,642 day period is separated into an 881-day
segment in which the Lion's Den was open and a 761-day segment
in which it was closed, crime rates are 22.39 and 13.92 total
incide'nts per year for the "Open" and "Closed" •segments
respectively. From these raw rates, it appears that crime in
Montrose rose when the Lion's Den opened and fell when the
Lion's Den closed. As with the previous case-study, this assumes
that plausible alternative hypotheses for the difference can be
ruled out, which they we1 e fu1 this case slucly as well. 1 ~·,
In short, following the opening of an adult business on an
interstate highway off-ramp into a sparsely populated rural village,
total crime in the village rose by approximately sixty percent. Two
years later, when the business closed, total crime in the village
dropped by approximately sixty percent. In light of the strong
before and after quasi-experimental design, the only plausible
explanation for this effect is that, like adult businesses in urban
and suburban settings, adult businesses in sparsely populated rural
areas generate ambient crime-related secondary effects.
This finding was not unexpected. Although criminological
theories are based largely on data collected in urban and
suburban areas, the routine activity theory of hotspots 128
generalizes to rural settings. Put simply, adult businesses attract
patrons from wide catchment areas. Because these patrons are
disproportionately male, open to vice overtures, and reluctant to
report victimizations, their presence attracts offenders.
The
spatio-temporal conjunction of targets and offenders generates

12r. lll ino i ,~,. 1'1'/. Deters v. Lion's Den, Inc.,
o. 2004-CH-26 Qu ne 10, 2005) , 1111<tilahle at
http://www.adulll>usinesslaw.c:om/downloads/ 27_ModiLi ·d_PI_Ord er. pd f,
<!/f'rl
936
N. E.2d 1240 (Ill. pp. Ct 2007).
127 McCleary, su.j.tm note 93. at 158- 60.
128 See Sherman , su/mt note 95.
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ambient victimization risk-a hotspot of predatory crime. This
theoretical mechanism operates identically in rural, suburban, and
urban areas. Moreover, because rural areas ordinarily have lower
levels of visible police presence, rural hotspots may be riskier than
their suburban and urban counterparts. 129
In contrast, "common sense" secondary effect theories rely on
the premise that an "average" patron spends less time at an off-site
adult business and, hence, faces a relatively smaller victimization
risk at the business. This implies that off-site adult businesses have
relatively smaller secondary effects. If the secondary effects of offsite adult businesses are no larger than the effects of, say, a
convenience store, there may be no legitimate basis for regulating
off-site adult businesses qua adult businesses. Plaintiffs have made
this theoretical argument, of course, and in the absence of either
theory or evidence to the contrary, courts have accepted it. 130
The argument and underlying theory assume that the
"average" patron drives up to the store, runs in, makes a purchase,
runs out, and drives off. Although this "average" behavior may be
consistent with common sense, it is inconsistent with the data: an
ethnographic study of an off-site adult business reports that
patrons spend significant periods of time in the immediate vicinity
of the site. 131 Some wait outside until the business is empty.
Others "case" the business on multiple occasions before deciding
to enter. Some patrons park their cars a block or more away and
walk to the store. These "average" behaviors attract criminal
predators to the site, creating the ambient public safety hazard
predicted by the criminological theory of secondary effects.
CONCLUSION

The ongoing efforts by the adult entertainment industry to
discredit the secondary effects rationale local governments rely
upon as the justification for their regulation of adult businesses
have enjoyed only limited success. The fundamental reason for
this is that, contrary to the industry's claims, methodologically
appropriate secondary effects studies confirm criminological
theory's prediction that adult businesses are associated with
heightened incidences of crime regardless of jurisdiction, business
model or location. Further, the studies that have been produced

129 For a discussion of some of the regulatory issues that a1-e posed by adult businesses
locating in rural communities, see Matthew L. McGinnis, Note, Sex, hut Not the City: J\dultEnlerlaimnenl Zoning, lite Fiisl ArrwndtTuml, mu! Residn1Iial and Ru.ml Jvinnicifmlilies, 46 B.C. L.
R EV. 625 (200!"> ).
11~1 SP.1,, ir.g., Eucore Videos, Inc. v. City of San Antoui . 330 F.3cl 288, 295 (5'" Cir. 2003),
rt/Ji11fo11 d(/,/'ijit1d 352 F.3d 938 (5"' Cir. 2003), int. d1,11icrl, :"H.0 U.S. 982 (2003).
131 Ktisten Hefley, Stigma Jvlanagmuml of M(/le and Female Cuslomen lo a. Non-Urban Adult
Novelty Strrre, 28 DEVIANT BEHA\'. 79 ( 2007).
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on be half of the adult industry are frequently flawed either in
their methods or in the analyses of their findings.
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Abstract
Scholarly debate about whether the presence of sexually oriented businesses
in a community is related to increased levels of crime has been present for
several decades. This argument about the "secondary effects" of such businesses shows support for the link to increased crime as well as evidence of
a lack of relationship. This article addresses this debate, presenting findings
from three spatial analyses using varying-sized buffer zones of rates of violent,
property, and public order offenses in the vicinity of sexually oriented businesses in Louisville, Kentucky. Results show that sexually oriented businesses
are associated with much higher rates of all types of offenses in the immediate
vicinity of the business and continue to have significant effects on crime levels
as one moves further from the business.At the site of the sexually oriented
business, community, social and economic characteristics are outweighed by
the effect of the business; in farther-reaching buffer zones, community characteristics become more important, although the effects of the business remain
significant.
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Central to controlling crime in communities are understandings of not only
who commits and is victimized by crime but also where crime occurs; social
and structural conditions of communities, which may be associated with
crime; and how patterns ofland use may facilitate or inhibit criminal activity.
If we can better understand community conditions, including what structures
are present in a community, locations and movements of people in physical
environments, temporal aspects of activities and movements of people, and
the locations and uses of physical aspects of communities, it may be possible
to design environments to prevent criminal activities or facilitate the detection and effective responses to crime.
Among the issues that criminologists focus attention on is whether and
how instances of social deviance may or may not be related, and how noncriminal deviance may or may not be related to the presence of the more
serious forms of behavior that are criminal. As a part of this, there are concerns in many communities about whether the presence (especially a highly
visible, public presence) of sexual deviance may be related to instances of
sexual offending. Relatedly, when individuals are aware of highly visible
sexual aspects in their communities, especially locations and entities that are
likely to be associated with deviance, they are also likely to have heightened
concerns about negative consequences arising from the presence of such entities. One type of community presence that is likely to raise awareness and
concerns is the sexually oriented business (SOB).
The presence of SOBs in a community spawns concerns and debates
regarding whether such entities are socially harmful. Primary concerns about
SOBs center on the issue of crime, as SOBs are presumed to be patronized by
socially marginal, and perhaps criminal, individuals. Examinations of
whether and how the presence of SOBs in a community is related to negative
consequences have been conducted for several decades, with results both
supporting and refuting the association of SOBs with crime.

Debate Over Criminogenic Effects of SOBs
Public policy concern regarding whether SOBs are associated with increased
rates of crime is referred to as a concern over "secondary effects." One perspective is that the presence of a SOB is related to, and very likely to be a
facilitator or attractor of, crime and deviance. On the other side of the debate
are those who argue that although there may be apparent face validity to the
argument that SOBs attract or facilitate crime and deviance, there is little or
no evidence to support such an argument.
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SOBs Promote Crime and Deviance
There is a small body of academic literature that supports the contention that
SOBs are associated with numerous negative, secondary effects on communities. In addition, studies completed by community planning agencies (done
for purposes of assessing the need for and impact of zoning and legislative
initiatives) regarding the effects of SOBs also suggest that the presence of
such are associated with crime, deviance, and negative economic consequences. In summarizing the state of knowledge concerning secondary
effects of SOBs, the American Center for Law and Justice in 1996 (cited in
National Law Center for Children and Families, 2005) concluded that "SOBs
support detrimental activities (i.e., personal and property crimes, prostitution, drugs, etc.) within the vicinity that are incompatible with activities
occurring within residential area" (National Law Center for Children and
• Families, 2005, p. 1).
Contemporary examinations of whether SOBs are associated with negative
secondary effects on communities-including crime in residential and commercial neighborhoods, reductions in business traffic for other commercial
establishments, dampening effects on residential property values, and increased
presence of criminal and noncriminal forms of deviance---consistently show
numerous secondary effects associated with the presence of a SOB. These
results have most frequently been found in numerous small and unpublished
studies completed in communities of all sizes (National Law Center for
Children and Families, 2005).
In the scholarly community, there are also significant negative secondary
effects-especially criminal activities-shown to be associated with the
presence of SOBs. McCleary (2007) analyzed crime reports in the vicinity of
20 SOBs in Los Angeles and concluded that "SOBs are ambient crime risk
point-sources. As a hypothetical pedestrian walks toward the site, victimization risk rises; walking away from the site, victimization risk falls" (p. 13). In
most instances the increase in criminal activities decreases or disappears
once beyond 1,500 feet from an SOB (National Law Center for Children and
Families, 2005).
Secondary effects are not limited to urban SOBs (National Law Center for
Children and Families, 2005). McCleary (2008) demonstrated that when an
SOB opens off of a rural interstate exit ramp, crime in the area increased
60%. And, when the SOB closed 2 years later, the crime rate decreased 60%,
essentially returning to the pre-SOB-presence level.
I
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Other Negative, Secondary Effects Associated With SOBs
In addition to increased crime rates, so too are SOBs associated with negative
economic consequences for communities. One consequence of the presence of
an SOB in a community is a decrease in both commercial and residenlial property values (Cooper & Kelly, 2008; Department of Planning and Development,
2006; Duncan Associates, 2000). SOBs are also associated with high rates of
turnover among commercial establishments in close proximity to the SOB
(National Law Center for Children and Families, 2005). The rapid turnover of
businesses also may contribute to the increased negative secondary effect of
increased crime by in tum contributing to social disorganization in the immediate neighborhood. Such a situation may be exacerbated when coupled with the
findings of Ford and Beveridge (2004) who show that crime-specifically
illicit drug sales-is increased by the presence of "undesirable" businesses
(including SOBs) and even more strongly influenced by a lack of "desirable"
businesses. Such a situation is an indication of an economically disadvantaged
and socially disorganized community. 1

SOBs Do Not Promote Crime and Deviance
Not all research supports the contention that SOBs are associated with negative secondary effects. Some researchers have concluded that the presence of
adult businesses is not associated with increased rates of crime. Linz, Land,
Williams, Paul, and Ezell (2004) examined the rate of all criminal offenses
reported within 500- and 1,000-foot radii of erotic dance clubs in Charlotte,
North Carolina, for 1998-2000. In examining 20 SOB locations and comparing each of these with one of three control locations, they report that there
are actually fewer criminal incidents reported in the immediate vicinity of
the SOBs. Linz et al. (2004) also reported that the greatest difference in
reported level of crimes is for erotic dance clubs located in high-crime communities. Similarly, Linz and Paul (2002) studied police calls for service
over a 4-year period within a 1,000-foot radius of eight strip clubs (serving
alcohol) and demographically matched control areas in Fort Wayne, Indiana,
and show few differences in calls for service between strip clubs and control
areas. More recently, Linz, Paul, and Yao (2006) examined calls for police
service to 1,000- and 2,000-foot radii around 19 SOBs offering peepshows
in San Diego. Their results suggest no "reliable evidence of differences in
crime levels" (qnz et al., 2006, p. 182). However, McCleary and ¥eeker
(2006) reexamined the data and point out that for the 19 peepshow locations
and corresponding control areas, there were 15.7% more calls for police
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service in the 1,000-foot radius of the SOBs. As they argue, "any urban
police department would judge a 15.7% difference in CFSs to be substantively significant, Linz et al. argued that the difference was not statistically
significant" (McCleary & Meeker, 2006, p. 194, italics in original).

SOBs, Routine Activities,
and Facilitation of Crime
SOBs and the patterns of patron traffic in them reflect the characteristics of
routine activity theory (RAT), which serves to promote the opportunities
for criminal activities at such locations. At the core of RAT is the idea that
when motivated offenders, suitable targets, and a lack of effective guardianship converge in time and space, criminal activities are likely to occur
(Cohen & Felson, 1979). SOBs provide a setting where these three characteristics are present.
Perhaps the most obvious and strongest presence of the three RAT concepts at SOBs is that of suitable targets. Patrons of SOBs are typically men,
alone and often under the influence of alcohol and/or drugs (DeMichele &
Tewksbury, 2004; Douglas & Tewksbury, 2008; Erickson & Tewksbury,
2000; Tewksbury, 1990). Consequently, the typical patrons of SOBs can easily be seen as highly suitable for victimization. These are not individuals who
are scanning their environment or attending to copresent others; hence, they
are focused on one set of activities and largely unmindful and unaware to
other actions in their midst.
In addition, patrons of SOBs typically desire to remain anonymous and to
not have their presence or patronage recognized or acknowledged (Donnelly,
1981; Ryder, 2004; Tewksbury, 1990). In his discussion of the character of
adult entertainment districts, Ryder (2004) emphasized that "Anonymity is
an important feature of many districts. The unsavory reputation deters the
casual visitor or those not interested, ensuring that customers will remain
relatively unobserved" (p. 1665). The desire for anonymity is seen in the fact
that fully 75% of male patrons of adult bookstores enter such establishments
alone (McCleary & Tewksbury, 2010).
In sum, the suitability of SOB patrons as potential crime victims is due to
the fact that SOB patrons "are disproportionately male, open to vice overtures, and carry cash. Most important of all, when victimized, they are reluctant to involve the police. From the offender's perspective, they are 'perfect'
victims" (McCleary, 2008, p. 156).
'Crime can be expected at and in the vicinity of SOBs due to the presence
of motivated offenders as well. Motivated offenders may be drawn to the
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SOB because of the presence of suitable victims, and they too are often under
the influence of alcohol and/or drugs as also are SOB employees and other
patrons (who could serve as capable guardians; DeMichele & Tewksbury,
2004; Douglas & Tewksbury, 2008; Erickson & Tewksbury, 2000; Tewksbury,
1990).
Guardianship is also lacking at SOBs as such rarely have on-site security.
Even when bouncers are present and responsible for social control and rule
enforcement, there are strong disincentives for aggressively patrolling and
intervening in activities that may be leading to criminal events-Strict control is bad for business (Forsyth & Deshotels, 1997). In addition, SOB patrons
typically arrive and leave alone (Donnelly, 1981; Douglas & Tewksbury,
2008; Erickson & Tewksbury, 2000), leaving them without guardians in their
presence. Both property and violent offenses may be facilitated as well (via
the absence of capable guardians) because some customers park away from
the business to avoid having their vehicle identified causing them to have to
walk alone to their vehicles late at night (Donnelly, 1981 ).

The Present Study
The importance of assessing the impact of the presence of SOBs on rates of
crime in a community using sophisticated methodology has been well established. Governments are permitted to regulate SOBs so long as any regulations are focused on attempting to control any adverse secondary effects of
such businesses (Andrew, 2002). To defend any regulatory attempt, a government must produce evidence to show that the businesses are associated
with secondary effects such as ambient noise, litter, and, in particular, crime.
As the secondary effects debate has serious implications for legal attempts to
regulate and remove SOBs from communities, there is a clearly established
need for sound research on the topic. In fact, in the 2002 Supreme Court ruling in City of Los Angeles v. Alameda Books, Inc., et al. Justice Souter (in a
dissenting opinion) "asked the city to demonstrate, not merely by appeal to
common sense but also with empirical data, that adult businesses are associated with crime and that its ordinance will successfully lower crime" (Linz
et al., 2004, p. 73).
The present study seeks to contribute to this call, and to examine whether
and to what degree the presence of SOBs are associated with increased rates
of crime. Although a number of local government planning agencies have
(as well as other negaargued that SOBs do contribute to an increase in crime
1
I
tive effects), there is a limited body of scholarly literature on this topic. In
addition, the present study adds to the existing literature by advancing the
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study of secondary effects through a series of three different analysis techniques, each one more statistically conservative and precise than the prior
leading to more robust and defendable results concerning the impact of SOBs
on their surroundings.

Method

Analysis Strategy
This study uses three different analysis techniques in its approach to answering the question; do SOBs increase crime in their surrounding communities?
In the first set of analyses, we examine the density of crime found in 500- and
1,000-foot buffers (circles) surrounding the 30 SOBs in the study area of
Jefferson County (Kentucky). SOB crime densities are compared with that of
the overall study area as well as those found surrounding 400 randomly
selected intersections. In making the additional comparison with intersections, we mitigate the criticism that the overall study area presents a diffused
rate because it includes many places at which crime is unlikely to occur (e.g.,
airport runways, tracts of undeveloped land, rivers, etc.; McCord & Ratcliffe,
2009). Street intersections, by definition, are located in areas of higher density, and this analysis results in a more conservative appraisal of the crime
impact of SOB on communities. Location quotients (LQs), a method frequently used in regional studies (see explanation below), is utilized in all
crime density comparisons.
In the second analysis technique, we examine crime density in a set of 6
concentric 250-foot buffers that extend out from the SOBs to a distance of
1,500 feet. This analysis provides preliminary results as to how far away
from the SOBs crime impacts may be observed.
In the final set of analyses, we use regression models that statistically
control for important sociodemographic factors associated with social disorganization and low socioeconomic status to determine whether the SOBs
contribute to increased crime levels in their immediate surrounds, net the
impact of neighborhood social structure. SOBs, as "undesirable" land uses,
are often located in neighborhoods of social disorganization and social economic status where the community lacks the political power to resist their
placement (Nolan & Salkin, 2006; Pacione, 2005). Social disorganization
and low social economic status is also associated with higher crime levels in
much crime research (Bursik & Grasmick, 1993). By including socioeconomic variables in the regression models, we hope to produce more robust
findings concerning the impact of SOBs on neighborhoods.
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Data
The study area is Jefferson County, Kentucky. Thirty SOBs were identified
via telephone books as being located within the county. Site visits, telephone
calls, and online websites confirmed the SOB addresses and their operation
during the study period (October 2009 through September 2010). Of the 30
SOBs, 21 are strip clubs with live entertainment (all of which sell alcoholic
beverages). The remaining 9 SOBs are adult book/toy stores with all but 2
having private video viewing booths or an adult theater.
In 2003, Jefferson County and its largest city, Louisville, merged and
formed a single governmental agency, Louisville Metro (2010 population =
740,000). Several small communities within the county opted out of the
agreement and continue to provide their own local governmental services,
including police services. The Louisville Metro Police Department (LMPD)
was fomied at the time of the merger and polices approximaiely 90% of the
county. Crime data for the 1-year period were provided by the Louisville
Metropolitan Police Department for the area under its jurisdiction. Twentyfour of the 30 SOBs are located within the LMPD policing area. The remaining 6 SOBs are all located on a 1.5-mile stretch of road in a small opted-out
municipality, but directly across the street from the LMPD area of responsibility. The area is largely small industry on the opted-out municipality side of
the street and small commercial establishments with residential areas behind
on the Louisville Metro side of the street. Four SOBs are also located on the
LMPD side of this 1.5-mile stretch of roadway. The small city that opted out
from the merger and contained the above-mentioned 6 SOBs was uncooperative with our repeated attempts to obtain crime data. Because of the proximity
of these 6 SOBs and their likely impact on crime in the LMPD area directly
across the street (a distance of 30 feet) , they remain in the analysis, but their
impact is only measured in truncated buffers that overlay the LMPD area, as
described below. Crime incidents were separated into the categories of violent crime (homicides, assaults, and robbery), property crime (burglaries,
thefts, and vehicle theft), and disorder crime (sales/possession of illicit drugs,
prostitution, alcohol violations, criminal mischief, and littering).
Computerized street files, census block groups, and maps of Jefferson
County and the LMPD jurisdiction were provided by the Louisville/Jefferson
County Information Consortium (LOJIC). Census data at the block group
level were obtained from the U.S. Census Bureau and consist of 5-year estimates (2005-2009); the most recent
data available at the time this study was
I
being completed.
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Analysis
Using Geographic Information System (GIS) mapping software, the SOBs
and crime incidents were geocoded (electronically applied) to the computerized street map. All SOBs were successfully geocoded and 96% of all crime
incidents were geocoded. The 4% non-geocoded crime incidents were due to
either missing or incorrect addresses in the database supplied by the LMPD.
The resulting 96% geocoding "hit rate" exceeds the conventionally accepted
hit rate of 90% for accurate mapping suggested by Bichler and Balchak
(2007) and the empirically derived minimum of 85% recommended by
Ratcliffe (2004). For the first set of analyses, two sets of buffers were drawn
around the SOBs. The first set extended out from the SOBs for a distance of
0 to 500 feet, and the second from 0 to 1,000 feet. Buffers of these sizes were
selected because they are the standard used by planning agencies, discussed
in court cases concerning SOB secondary effects, and reported on in prior
research. Overlapping buffers (due to the presence of other SOBs close-by)
were dissolved into larger buffers to avoid counting the same crime incidents
occurring in them more than once. Using the GIS software, the total area and
count of crime incidents falling into the buffers were determined, and the
density for each crime category was calculated. Buffers extending outside of
the LMPD area were truncated at jurisdictional lines.
For the second set of analyses, a concentric series of six 250-foot wide
buffers were drawn around each of the 30 SOBs. Each inner buffer extended
from 0 to 250 feet, surrounded by one at 250 to 500 feet, on through to the last
one at 1,250 to 1,500 feet out from the SOBs. The width of these buffers is
approximately equal to one-half the average city street length in the study
area. Again, buffers extending out of the LMPD area were truncated at jurisdictional lines.
We then used the random selection procedure in SPSS to draw a sample of
400 intersections from the 18,058 intersecting streets in the LMPD area. 2
Buffers of 500 and 1,000 feet wide were drawn around each of the street intersections, and the density for each crime category was determined as above. 3
SOB and intersection buffers were then assigned the appropriate value of
the sociodemographic factors of the census block groups in which their center
point was located. These factors consisted of median income and the percentage single parents with children younger than 18 years, rental households, and
Blacks in the population. The data were combined into two separate data files
such that one contained the 500-foot buffers of both SOBs and intersections
along with their sociodemographic factor values, and the other contained the
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same for the 1,000-foot buffers. A dichotomous 0-1 indicator variable for the
SOB buffers was developed (1 =SOB buffer) and included in each data set.
The combined SOB and intersection buffer data sets were examined for
spatial autocorrelation. Spatial autocorrelation, the clustering of like dependent variable values among neighboring uni ls of analysis, has been shown to
inflate error terms in regression models resulting in biased parameter estimates, false indications of significance, and misleading suggestions of model
fit (Chainey & Ratcliffe, 2005). Moran's I tests showed low but significant
levels of positive spatial autocorrelation in the 500-foot buffer data for all
three dependent variables (violent crime= 0.1245,p < .01, property crime=
0.1336, p < .01, disorder crime= 0.1336, p < .01). Spatial lags were developed using Geoda software and included in the 500-foot buffer models to
control for spatial autocorrelation. Significant spatial autocorrelation was not
present in the 1,000-foot buffer data; thus, a spatial lag was not included .

•

Results
As mentioned previously, three separate sets of analyses are performed to
evaluate the impact, if any, of SOBs on their surrounds. Crime density results
for the first two analyses are reported as LQs, a ratio value used extensively in
the regional sciences (Miller, Gibson, & Wright, 1991). As crime is relatively
rare and working with extremely small crime density numbers can be burdensome, LQs help make comparisons clearer when used to compare characteristics of smaller subareas to the larger, surrounding area. LQs were computed by
dividing the density of crime around the SOBs (total number of crimes in SOB
buffers/total area of all SOB buffers) by the crime density of the entire study
area (total crimes LMPD jurisdiction/total area ofLMPD jurisdiction). An LQ
value of 2 would indicate that the density of crime in a set of SOB buffers
(subareas) is twice that of Jefferson County, while a value of 0.75 would indicate the density in the SOB buffers is 25% less than the county rate.
Table 1 presents the LQ values for each category of crime (violent, property, disorder) and each set of buffers at 500 and 1,000 feet. As shown by the
LQ values in the top portion of the table, the density of all three crime categories in the buffers surrounding the SOBs are many times higher than that of
the larger study area (Jefferson County). For example, violent crime is 12.3
times higher in the 500-foot buffers surrounding the SOBs and 8.3 times
higher in the 1,000-foot buffer than the overall county density. This pattern of
higher densitr in the 500-foot buffers, over the still substantially ~igh densities in the 1,000-foot buffers, holds true for both property and disorder crimes.
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Table I. LQ Values of Crime Density by Category in Selected Buffers Around 30
SOBs
Violent crime
LQ values vs.Jefferson County
500-foot buffers
12.3
1,000-foot buffers
8.3
LQ values vs. 400 random intersections
500-foot buffers
4.8
1,000-foot buffers
3.3

Property crime

Disorder crime

10.I
7.1

10.7
7.1

4.2
3.1

4.2
2.9

Note: SOBs = sexually oriented businesses; LQ = location quotient.

The lower portion of Table 1 shows the LQ values in comparing the crime
density around the SOBs tl'> the 400 random intersections. Although this portion of the analysis is far more conservative in that the SOB density is compared only with the more built up areas of the county, the SOB LQ values
remain high. As shown, crime densities in the SOB 500-foot buffers are all at
least 4 times higher than the random intersections for all crime categories,
while the densities in the 1,000-foot buffers are about 3 times higher for all
crime categories.
Table 2 presents the results of the concentric 250-foot buffer analysis. As
shown for all crime categories, the highest LQ values are the buffers immediately surrounding the SOBs, which then steadily decrease in the next two
buffers out to a distance of 750 feet. Beginning with the 1,000-foot buffers
and on out to the last buffers at 1,500 feet, there is no discemable pattern in
the analysis. The results of these models suggest that the criminogenic impact
of the SOBs is observable out to a distance of at least 750 feet. The monotonic decrease in the first three sets of buffers further supports the idea that it
is the SOBs that are promoting high crime levels and not some other unmeasured neighborhood characteristic (Rengert, Ratcliffe, & Chakravorty, 2005).
The final set of analyses utilizes ordinary regression models to evaluate
the impact of the SOBs on crime in the 500- and 1,000-foot buffers while
controlling for important socioeconomic indicators. Recall that in these analyses, the SOB and 400 random intersections buffers are combined into a
single model with a 0-1 dichotomous variable identifying the SOB buffers
(1 = SOBs). Dependent variables for these models are the crime densities
(crime incidents per 10,000 square feet) naturally logged to reduce skewness.
' Tests for multicollinearity were performed with all tolerance and variance

1
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Table 2. Location Quotient Values of Crime Density by Category in Concentric
250-Foot Buffers Around 30 SOBs
Violent crime

Property crime

Disorder crime

23.7
8.1
5.2
7.8
5.8
7.5

18.3
7.1
5.6
6.2
4.4
5.8

24.4
5.6
4.8
6.2
4.9
4.8

0-250 feet
250-500 feet
500-750 feet
750-1,000 feet
1,000-1 ,250 feet
1,250-1,500 feet
Note: SOBs

=sexually oriented businesses.

Table 3. Standard Multiple Regression Evaluating Crime Density by Category in
500-Foot Buffers Surrounding 30 SOBs and 400 Random Intersections
Violent crime

B
SOB indicator
Mecfian income
% renters
% single parents
% Black
Spatial lag

n
Adjusted R2

.043-1.381 E-8
.000**
.000
l.609E-5
.564**
416
.277

Property crime

13
.227
-.011
.176
.091
.011
.256

B
.087***
-2.63 IE-7
.001**
.000
-3.482E-5
.609***
416
.312

Disorder crime

13

B

13

.215
-.093
.173
-.025
-.011
.325

.075***
6.693E-8
.000**
.000*
.000
.637***

.217
.028
.164
.109
.063
.358
416
.382

Note: SOBs = sexually oriented businesses. Dependent variables are crime densities (incidents per I0,000
square feet) for each crime category, naturally logged. Overlapping buffers due to spatial clustering of SOBs
were dissolved into larger buffers resulting in 416, rather than 430 buffers.
*p < .05. **p < .0 I. ***p < .00 I.

inflation factor (VIF) values found to be within acceptable ranges; no tolerance value was below .410 and no VIF above 2.5.
Table 3 shows the results of the 500-foot buffer regression analyses. As
shown, the SOB indicator variable is positive and significant for each of the
three categories of crime. This finding indicates that the presence of the SOBs
are related to higher densities of all three categories of crime in the 500-foot
buffers that surround them, net the impact of median income and the percentage of renters, single parents, and Blacks in the neighborhood (census block
groups). Note also that the beta values for all three SOB indicator variables
are higher than any of the socioeconomic predictor variables.
Table 4 presents the results of the 1,000-foot buffer regression analyses.
Once again the SOB indicator valuables are positive and significant for all
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Table 4. Standard Multiple Regression Evaluating Crime Density by Category in
1,000-Foot Buffers Surrounding 30 SOBs and 400 Random Intersections
Property crime

Violent crime

B
SOB indicator
Median income
% renters
% single parents
% Black
Spatial lag

n
Adjusted R2

.020***
-3.718E-9
.000***
.000
7.939E-5
.679***
414
.474

p
.119
-.003
.280
.055
.066
.399

B
.056***
-2.055E-7
.001***
.000**
.000
.694***
414
.489

Disorder crime

p

B

p

.137
-.076
.312
-.119
.065
.419

.025*
l.208E-7
.001***
.000*
.000
.748***

.070
.053
.275
.109
.071
.454
414
.516

Note: SOBs = sexually oriented businesses. Dependent variables are crime densities (incidents per I 0,000
square feet) for each crime category, naturally logged. Overlapping buffers due to spatial clustering of SOBs
were dissolved into larger buffers resulting in 414, rather than 430 buffers.
*p < .05. *"'P < .o I. ***p < .oo I.

crime categories, indicating the presence of SOBs in these buffers is related
to higher crime levels, net the impact of the sociodemographic factors. The
beta values for the SOB indicator variables in these models are no longer
higher than each of the individual sociodemographic factors as we found in
the earlier models, suggesting a still significant but decreasing importance in
explaining crime in these larger buffers.

Discussion
This study presents evidence that the presence of SOBs is clearly related to
crime in urban communities. The analysis shows crime, including violent,
property, and public order offenses, is related to SOBs and in an outwardly
decreasing manner. As one moves further away from the physical structure
of a SOB, crime rates decrease but continue to be significantly influenced by
the SOB. In the buffer of 500 feet, no other variable is more influential on
crime rates than the presence of the SOB. In the 1,000-foot buffer, the SOB
still has a statistically significant influence on crime but less so than some of
the existing neighborhood sociodemographic factors.
The decreasing rate of crime in the areas more removed from the physical
structure should be expected, if the SOB is in fact patronized by suitable
targets. As one moves away from the structure, fewer suitable targets are
present-These individuals are most likely to quickly and perhaps surreptitiously enter and exit the business, interacting with few others and not
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venturing beyond the necessary distance to leave the location in their vehicles. Victimization of such individuals is most likely to occur at or very close
to the actual building of the SOB.
This study presents clear implications for social policy. At the foundation,
both zoning regulators and law enforcement officials need to be aware of the
criminogenic impact of SOBs, and adjust their activities and decisions
accordingly. SOBs located in or near residential neighborhoods are likely to
draw crime (as well as criminally motivated offenders) to the neighborhood,
perhaps facilitating criminal offenses by such offenders as they travel to the
SOB. Crimes of opportunity, including theft property vandalism and a range
of violent offenses, may be perpetrated as motivated offenders travel to and
from the SOB location. Although perhaps primarily seeking suitable targets
in the immediate vicinity of the SOB, varying paths of travel to the target
location may bring such offenders into contact with other opportunities for
crim·es. As such traveling offenders converge on the SOB, more of them will
travel through the areas closest to the SOB, with dispersion through differing
outlying areas as such offenders come from and return to differing outlying
points of origin. Consequently, law enforcement needs to devote increased
resources (patrols, surveillance, and assistance in designing the environment
in ways to prevent/reduce crime) to both the immediate vicinity of such businesses and locations near to, and along paths of travel to/from such locations.
Although an increased level of visible law enforcement at and near SOBs
may have a dampening effect on some patrons' likelihood of visiting such
establishments, it is also likely to discourage motivated offenders from being
present and acting on their motivations. With both situations, reductions in
motivated offenders and possible reductions in numbers of suitable targets,
crime would be decreased. Neighborhoods hosting SOBs are clearly attractive to the criminally inclined. Providing a visible law enforcement presence
in the immediate vicinity of such establishments is an obvious means for
counteracting the effects of such businesses, and should be done.
As with all research, the present study has its limitations. There are two
limitations that need to be considered when assessing the present study. The
first is in its cross-sectional design, thus causality cannot be confirmed. There
is no evidence in our data of temporal ordering of whether the SOBs arrive
and subsequently crime follows, or whether SOBs locate in areas that have
already high rates of crime. However, it is reasonable to assume that SOBs
promote crime due to the opportunities they provide, but it is also possible,
even likely in view of economic and social considerations, that the presence
'
of these land uses are only tolerated
in neighborhoods of social disorganization and lower social economic status that are already prone to higher crime
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levels. The inclusion of sociodemographic variables in the regression models
helped control for the impact of existing neighborhood social and crime problems, thus adding to the overall strength of the findings.
A second limitation concerns the fact that it was not possible to separate
the impact on ambient crime levels by the two different types of SOBs in
the study sample: strip clubs and adult book/novelty stores (most of which
had video booths). The spatial clustering of these businesses, common in
the study area as well as many other jurisdictions, made it impossible for
their impact to be evaluated separately due to overlapping buffers. RAT
however suggests all SOB types should promote crime due to their commonality in attracting suitable targets ("perfect victims") and motivated
offenders in areas of reduced guardianship. At least one study shows this to
be the case. In their study, McCleary and Weinstein (2009) found that crime
rates nearly doubled over a multiyear period within 500 feet of an adult
book store (no video booths) compared with only a 25% increase in crime
around a nearby motel.
This research has shown that SOBs produce increased crime levels in their
surrounding communities up to a distance of at least 1,000 feet. In doing so,
this study adds important empirical evidence to the debate concerning the
harmful effects of such businesses and the value of local zoning requirements
and other regulations trying to control these negative secondary effects.
Clearly, SOBs are associated with increased rates of crime. All types of
crime-violent, property and public order-are more common at and close to
the location of SOBs. As one moves away from the physical structure of such
businesses, crime rates decrease but remain influenced by the SOB for significant distances. In short, SOBs attract criminally motivated offenders, suitable targets, and when coupled with a lack of capable guardians, result in
increased rates of crime.
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Notes

i.

Notably, several researchers (Alwitt & Donley, 1997; Bingham & Zhang, 1997)
have shown that socially economically disadvantaged urban communities typically
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have significantly fewer grocery stores, drug stores, banks, and general merchandise stores, but more liquor stores.
2. An online sample size calculator (www.surveysystem.com/sscale.htm) determined
a sample size of376 intersections were necessary for a confidence level of 95% at
a confidence interval of 5%. The sample size was rounded to 400 cases.
3. Buffers that extended outside of the LMPD area were moved to the closest intersection that would allow their entire area to fall within the study area. The number
of buffers moved differed for each set of intersection buffers.
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1.

Qualifications

RICHARD MCCLEARY is a Professor at the University of California, Irvine with
appointments in three departments: Criminology, Environmental Health Science, and Planning.
A curriculum vitae is attached. Professor McCleary holds a B.S. from the University of
Wisconsin and an M.A. and Ph.D. from Northwestern University. He has taught graduate
courses in statistics and criminology at the University of California, Irvine; the University of
Minnesota; the University of Michigan; the University of New Mexico; Arizona State
Universily; the Slale University ofNew York; and the University of Illinois. He has served on
Federal and state government task forces and panels and on the editorial boards of national peerreviewed journals. He is the author or co-author of five books and more than 80 articles.

As a nationally recognized expert on adult entertainment businesses, Professor McCleary
has testified in lawsuits on behalf of governments and has advised legislatures on mitigating the
secondary effects of the businesses. As a former resident of and a frequent visitor to Illinois, he
has a first-hand understanding of the State. In 2005, he testified as a expert in People of the
State of Illinois ex rel. Edward C. Deters v. The Lion's Den, Inc. 1 An excerpt of his opinion in
that case was published as an article in a peer-reviewed criminology journal (McCleary, 2008).
Professor McCleary' s research on the interaction of alcohol and adult entertainment businesses
was cited in the Illinois Supreme Court decision in City of Chicago v. Pooh Bah Enterprises, Inc.
et al. 2 The evidence considered in that case is especially relevant to SB 3348.
LORI SEXTON is an Assistant Professor at the University of Missouri, Kansas City with
an appointment in the Department of Criminal Justice and Criminology. A curriculum vitae is
attached. Currently a Ph.D. candidate at the University of California, Irvine, Professor Sexton
holds a B.S. from Cornell University and an M.A. from the University of Pennsylvania.
Professor Sexton has taught research methods and criminology courses at the University of
California, Irvine and at the University of San Diego. As an expert on the sexual victimization
of trans-gender prisoners, she testified in U.S. v. Ronald D. Royer, Jr. and before the California
State Senate Committee on Public Safety. She has served as a consultant and advisor to the

1

Circuit Court for the 4th Judicial Circuit of Illinois, Case No. 04-CH-26.

2

865 N.E.2d 133 (2006) 224 Ill.2d 390.
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California Department of Corrections and Rehabilitation. Her research on sexual assault has
been funded by the National Institute of Justice, the National Science Foundation, and the
California Department of Corrections and Rehabilitation. She is the co-author of several articles,
book chapters, and government reports on topics in criminology including sexual assault.

2.

General Opinions

We have been asked to testify on the secondary effects of "live adult entertainment
facilities," the subclass of sexually-oriented businesses defined in SB 3348. The secondary
effects of live adult entertainment facilities include litter, noise, traffic, real estate value, crime,
and general quality oflife. In light of the aim of SB 3348 to "make grants to sexual assault
organizations with whom the Department has contracts for the purpose of providing communitybased assistance to victims of sexual assault and for activities concerning the prevention of
sexual assault," our testimony will focus on public safety or crime-related secondary effects.
Based on our backgrounds and research, we have three general opinions:

Opinion 1: The criminological theory of ambient crime risk, known as the
"routine activity theory of hotspots," predicts that sexually-oriented businesses
will generate large, significant crime-related secondary effects. This effect is the
product of three factors. (1) Sexually-oriented businesses draw patrons from wide
catchment areas. (2) Because they are disproportionately male, open to vice
overtures, and reluctant to report victimizations to the police, sexually-oriented
business patrons are "soft" targets. (3) The high density of "soft" targets at the
site attracts predatory criminals, including vice purveyors who dabble in crime
and criminals who pose as vice purveyors in order to lure or lull potential victims.
The conjunction of these three factors generates an ambient public safety hazard.
Opinion 2: Although the hotspot model applies to all such businesses, sexuallyoriented businesses that offer on-site live entertainment and that serve alcohol are
associated with sexual assault as defined in SB 3348, including but not limited to
battery, exploitation, and gender-hate crimes. Victims of these crimes include not
only customers and employees of the businesses but, also, vice purveyors working
in the surrounding neighborhoods.
Opinion 3: The prevention strategy described in SB 3348 is a promising way to
mitigate the sexual assaults associated with live adult entertainment facilities in
Illinois. SB 3348 is modeled after a Texas statute that appears to be effective in
that respect (Bureau of Business Research, et al., 2009). Statutes similar to SB
3348 are currently under review by several state legislatures.
The details of our opinions begin with a necessary introduction to the criminological theory of
secondary effects. This theory explains why sexually-oriented businesses in general have crimerelated secondary effects. After developing the general theory, we apply it to the special case of
the live adult entertainment facilities defined in SB 3348 and to the crimes of sexual assault,
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including battery and exploitation. We then review some of the studies that corroborate the
general theory.

3.

The Criminological Theory of Secondary Effects

The consensus finding of the secondary effects literature is a scientific fact because it
rests on a strong scientific theory. Applied to "hotspots of predatory crime," such as SOB sites,
the routine activity theory (Cohen and Felson, 1979; Sherman, Gartin and Buergner, 1989) holds
that the number of crimes within 500-1000 feet of a site, is the product of four risk factors. This
can be written as:

[ (Targets x Value)
Ambient Crime Risk

=

x

Offenders

Police Presence
An increase (or decrease) in the number of targets at the site or in their average value yields an
increase (or decrease) in ambient crime risk. An increase (or decrease) in ·police presence, on the
other hand, yields a decrease in ambient risk.
Sexually-oriented business sites attract potential victims, or targets, from wide catchment
areas. Sexually-oriented businesses are no different in that respect than tourist attractions and
sporting events. Compared to the targets found at other hotspots, however, offender view the
targets at sexually-oriented business sites as exceptionally valuable. This reflects the presumed
characteristics of the sexually-oriented businesses' patrons. The patrons ordinarily travel long
distances to the site, are disproportionately male, open to vice overtures, and carry cash. Most
important of all, when victimized, the patrons are reluctant to involve the police. From the
offender's perspective, they are "perfect" victims.
The offenders in this theory move freely from site to site, choosing to work at the most
attractive site available. In Sutherland's (1937) terms, these offenders are "professional thieves."
Some are vice purveyors (prostitutes, drug dealers, etc.) who only dabble in crime. Some are
predatory criminals who use the promise of vice to lure and lull victims. Some are men, some
are women. Despite their heterogeneity, the offenders share a rational decision-making calculus
that draws them to sexually-oriented business sites.
The theory connecting vice and predatory crime has been a popular plot device for at
least 250 years. John Gay's (1728) Beggar's Opera, for example, centers on the relationship
between MacHeath, a predatory criminal, and a vice ring composed of Peachum, Lucy, and
Jenny. This popular view is echoed in the empirical literature on criminal lifestyles and thought
processes. The earliest and best-known study (Shaw, 1930; Snodgrass, 1982), e.g., describes
"Stanley," a delinquent who lives with a prostitute and preys on her clients.
Criminological thinking on the connection between vice and predatory crime has
changed little in the 75 years since Shaw's Jack-Roller (Felson, 2006; Potter, 1989). To
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document the rational choices of predatory criminals, Wright and Decker (1997) interviewed 86
active armed robbers. Asked to describe a perfect victim, all mentioned victims involved in vice,
either as sellers or buyers. Three of the armed robbers worked as prostitutes:
From their perspective, the ideal robbery target was a married man in search of an
illicit sexual adventure; he would be disinclined to make a police report for fear of
exposing his own deviance (p. 69).
The rational calculus described by these prostitute-robbers echoes the descriptions of other
predators (see Bennett and Wright, 1984; Feeney, 1986; Fleisher, 1995; Katz, 1988, 1991;
Shover, 1996).
The third risk factor in the hotspot theory is police presence. Controlling for the quantity
and value of the targets at a site, rational offenders choose sites with the lowest level of visible
police presence. In strictly physical terms, increasing (or decreasing) the number of police
physically on or near a site reduces (or increases) ambient risk. However, police presence can
also be virtual through remote camera surveillance and similar processes. Whether physical or
virtual, the effectiveness of police presence can be affected - for better or worse - by broadly
defined environmental factors. Due to the reduced effectiveness of conventional patrolling after
dark, e.g., crime risk rises at night, peaking around the time that bars close.

3.1

Alcohol

Proximity to alcoho 1 is a key component of the hotspot theory of secondary effects. The
mechanism is obvious and straightforward. Alcohol aggravates the already-high ambient crime
risk by lowering the inhibitions and clouding the judgments of patrons. In effect, alcohol makes
the soft targets found at sexually-oriented business sites softer. The available data corroborate
this theoretical expectation in all respects. Predatory criminals prefer inebriated victims, e.g.,
In their interviews of active armed robbers, Wright and Decker (1997) report that:
[E]ach of [the robbers] expressed a preference for intoxicated victims, who were
viewed as good targets because they were in no condition to fight back. (p. 87)
Several [robbers] said that they usually chose victims who appeared to be
intoxicated because, as one put it, "Drunks never know what hit them." (p. 70)
Reviewing the research on this point, the Illinois Supreme Court in City of Chicago v. Pooh Bah
Enterprises, Inc. et al. (2006) find that "Victims become more vulnerable because of alcohol's
debilitating effects, thus creating an attractive situation for potential offenders." Accordingly,
sexually-oriented businesses that serve alcohol or that are located near liquor-serving businesses
pose larger and qualitatively different ambient public safety hazards. Governments rely on this
consistent finding of the empirical secondary effect literature as a rationale for limiting nudity in
liquor-serving businesses. SB 3348 in particular is predicated on the finding that "consumption
of alcoholic beverages on the premises of sexually oriented businesses exacerbates the negative
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secondary effects of those businesses on the community." Our review of the empirical literature
supports this finding for live adult entertainment facilities as defined in SB 3348.
In addition to making potential victims more vulnerable, experimental laboratory results
demonstrate that a set of primary effects emerge when alcohol and erotica are combined. Young
men who are exposed to erotica tend to drink more alcohol (George, 1988) and to report higher
feelings of anger and aggression (George and Martell, 1986). Norris et al. (2002) and Davis et
al. (2006) measure the self-reported aggression and sexual arousal of young men under three
conditions: after drinking alcohol, after viewing erotica, and after drinking alcohol and viewing
erotica. Young men who both drank alcohol and viewed erotica reported the highest levels of
aggression and arousal. The fact that the combination of alcohol and erotica generated strong
anti-social primary effects has been used as the rationale for separating alcohol and erotica in
adult entertainment facilities.

3.2

Live Adult Entertainment Facilities

Since all sexually-oriented business subclasse~ draw targets to their sites, all have crimerclatcd secondary effects. Nevertheless, criminological theory allows for qualitative differences
among subclasses. Sexually-oriented businesses that serve alcohol have higher ambient risks of
non-instrumental personal crimes, such as assault, battery, and disorderly conduct. Sexuallyoriented businesses that provide on-premise entertainment have higher risks of vice crime and
customer-employee assault. The live adult ente1tainment facilities defined in SB 3348 combine
these two sets of risk factors with predictable consel1uences.
The ambient public safety hazards posed by live adult entertainment facilities differ from
the hazards of other sexually-oriented businesses in the quantity and quality of on-premise crime
incidents. "Victimless" crimes such as lewd behavior are found to occur on the premises of all
sexually-oriented businesses, including live adult entertainment facilities. 3 In addition to the
"victimless" crimes found on the premises of all sexually-oriented businesses, however, the
premises of live adult entertainment facilities are particularly risky places for assaultive crimes.
It is useful to break on-premise assaults down into four categories: (1) patron-on-patron assault,
(2) employee-on-patron assault, (3) patron-on-employee assault, and (4) employee-on-employee
assault. Patron-on-employee and employee-on-employee assaults are often the sort of sexual
assaults defined in SB 3348.
To some extent, the risk of on-premise assault can mitigated by regulation. Removing
blind spots and closed booths reduces the opportunity for "victimless" crimes, e.g. To the extent
that "victimless" crimes lead to confrontations, regulating the interior architecture of live adult

3

Using Texas Alcoholic Beverage Commission data, an evaluation of a Texas statute that
is comparable to SB 3348 found that "for almost all the categories of violations, the number of
sex- and drug-related offenses was higher for [adult entertainment facilities] than for bars."
(Bureau of Business Research, 2009, p. 61).
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entertainment facilities reduces the risk of assault. Regulations that physically separate patrons
from entertainers (or other employees) also reduces the risk of assault. Ideally, the separation is
achieved by mandated structures, such as raised stages. By creating a tangible "wall" between
employees and patrons, raised stages reduce unintentional (or intentional) "touching," thereby
reducing the risk of patron-on-employee and employee-on-patron crime.
While assaults on police officers are rare, they are among the most serious crimes that
occur inside live entertainment facilities. Assault risk begins when officers enter the premises
and continues until they leave. Regulations that minimize the length of time that officers must
spend inside the facility reduce the risk of confrontation and assault. Requiring well-lit and
obstacle-free interior premises and raised stages that separate entertainers and patrons illustrate
these regulations.
4.

Empirical Corroboration of the Criminological Theory

The strong criminological theory of secondary effects has been tested and corroborated
by large empirical literature. Reviewing this literature as a predicate for SB 3348, the Illinois
General Assembly finds that "crime statistics show that all types of crimes, especially sex-related
crimes, occur with more frequency in neighborhoods where sexually oriented businesses are
located." Our review of the empirical literature supports this finding for sexually-oriented
businesses in general and for live adult entertainment facilities in particular.
4.1

Greensboro, North Carolina

In 2003, Dr. Daniel Linz and his colleagues analyzed the distributions of 911 calls across
Greensboro, North Carolina Census Block Groups (or "neighborhoods"). The results of Dr.
Linz' analyses are plotted in Figure 1. The green bars in Figure 1 report the statistically adjusted
numbers of 911 calls for neighborhoods that have no taverns or sexually-oriented businesses. To
facilitate interpretation, we have fixed the number of 911 calls in control neighborhoods at 100
percent; the numbers of 911 calls in other neighborhoods can be interpreted, thus, as multiples
of the control neighborhoods.
The blue bars in Figure 1 report the statistically adjusted numbers of 911 calls for
neighborhoods with taverns. Since taverns are the "gold standard" of ambient crime risk, 4 it is
not surprising that, compared to the control neighborhoods, tavern neighborhoods have relatively
higher risks for all types of crime. The red bars in Figure 1 report the statistically adjusted
numbers of 911 calls for neighborhoods with live adult entertainment facilities (or as Dr. Linz
and his colleagues call these businesses, "adult cabarets"). Figure 1 has an unambiguous

4

The Illinois Supreme Court decision in City of Chicago v. Pooh Bah Enterprises, Inc. et
al. (2006) cites Roucek and Provatiner (1989), McCleary and Meeker (1991), and Roucek and
Maier (1991) on this point. It is a scientific fact that bars and taverns have relatively higher
ambient crime risks.
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interpretation. Compared to control neighborhoods (green bars), neighborhoods with taverns
(blue bars) have higher ambient crime risks. But the ambient crime risks in neighborhoods with
live adult entertainment facilities (red bars) have even higher ambient crime risks.

Figure 1 - Results of the 2003 Greensboro Study
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Source: Tables 14-19, Evaluating Potential Secondary Effects ofAdult Cabarets and Video/ Bookstores in
Greensboro: A Study of Calls for Service to the Police. D. Linz and M. Yao, November 30th, 2003.

The ordered relationship among the three neighborhoods persists across all categories of
crime. The numbers of 911 calls in tavern neighborhoods (blue bars) ranged from 148 percent
(violent crimes) to 229 percent (sexual crimes) of the control numbers. The numbers of 911 calls
in neighborhoods with live adult entertainment facilities ranged from 175 percent (for property
crime) to 307 percent (for sexual crime) of the control numbers. These effects are large in every
sense and, of course, given the strong criminological theory, not surprising. They are consistent
with virtually every neighborhood-level secondary effects studies that used 911 calls to measure
crime risk.

4.2

Charlotte, North Carolina

A study of Charlotte, North Carolina live adult entertainment facilities by Dr. Daniel
Linz and his colleagues is sometime cited as an exception. To measure the secondary effects of
live adult entertainment facilities in Charlotte, Linz et al. (2004) compared UCR Part I crime
incidents near twenty adult cabarets to UCR Part I crime incidents near three control businesses:
a McDonald's, a Kentucky Fried Chicken store, and an Exxon gas station mini-mart. Finding no
statistically significant differences between the live adult entertainment facilities and the control
businesses, Linz et al. concluded that live adult entertainment facilities do not pose ambient
public safety hazards. We disagree with conclusion. A careful reading of their study suggests
alternative explanations, however, including crime reporting biases:
Perhaps victims of crime in areas surrounding adult clubs are not motivated to
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report crime incidents to the police. If this were the case, there may not be stable
crime reporting across study and control sites. It could be that, compared to the
control sites, more of the crime that occurs in the adult dance club zone goes
unreported. It seems plausible that many of the victims of crime in these areas
might not want to draw attention to themselves. (Linz et al., 2004, p. 100)
The decision to measure ambient crime risk with Part I UCR crime incidents (homicide, robbery,
rape, aggravated assault, burglary, larceny, auto theft, and arson) is also problematic. The Part I
UCR category excludes all vice crimes and most sexual assaults, for example. A more important
shortcoming of the Charlotte study, however, concerns the non-comparability of the three control
businesses and the twenty live adult entertainment facilities:
Conceptually, it may be more appropriate to compare adult club sites with nonadult club sites so that one can determine whether the type of club activity affects
the level of crime. This comparison may be implicit (if not explicit) in the minds
of citizens and justices when considering whether an adult club should be allowed
to locate in a particular area. Methodologically, using basic service type
businesses such as fast food restaurants as control sites may confound the
comparisons being made in the research, even if they are located in areas
equivalent to those in which adult dance clubs are located. (Linz et al., 2004, p.
100)
We agree with both methodological points. Had Linz et al. (2004) used more appropriate crime
measures and controls, they would have found - as every other study has found - that live adult
entertainment facilities pose a large, statistically significant ambient public safety hazard.

4.3

Palm Beach County, Florida

Three years after the Charlotte study by Linz et al. (2004), criminologists from the
University California, Irvine conducted an analysis of the crime-related secondary effects of live
adult entertainment facilities in Palm Beach County, Florida. Instead of using the subset of Part
I UCR crime incidents to measure ambient crime risk, Jenness et al. (2007) used both Part I and
Part II UCR crimes. And instead of using fast-food restaurants and gas station mini-marts as
controls, Jenness et al. used businesses that were licensed to serve liquor and to offer non-adult
entertainment.
The measure the ambient public safety hazards of the live adult entertainment facilities
and the control businesses, Jenness et al. (2007) drew concentric zones centered on the sites and
estimated ambient crime rates at expanding radii. The results of their analyses are summarized
in the two risk-distance functions plotted in Figure 2. To interpret these functions, suppose that
approach a site from the right. Since both the control businesses (the blue curve) and the live
adult entertainment facilities (the red curve) serve alcohol, victimization risk rises as the distance
to either type of site decreases. Victimization risk for the live adult entertainment facilities rises
much more steeply, however. At 500 feet - approximately a long city block- ambient risk at a
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live adult entertainment site is four times higher than the risk at a control site. At 1,000 feetapproximately two long city blocks - victimization risk is much lower for either type of site. But
even at that distance, ambient victimization risk is 3.5 times higher at live adult entertainment
sites.

Figure 2 - Palm Beach County, Florida: Total Crime by Distance
Risk x 1000
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Victimization risk at 50 feet or less represents on-premise crime. The premises of live
adult entertainment facilities are particularly risky places. As noted, some of these on-premise
crimes are "victimless" Many of the on-premise crimes are patron-on-employee assaults and
employee-on-employee assaults, however, and these crime often fit the sexual assault definition
of SB 3348.

5.

Victims of Sexual Assault

The sexual assaults associated with live adult entertainment facilities include but are not
limited to battery, intimidation, and exploitation. This broad definition is made necessary by the
subtle nature of the phenomenon. Indeed, SB 3348 is predicated on the finding that "sexuallyoriented businesses contribute to a culture that tolerates the sexual objectification and
exploitation of women, and contribute to the need for community-based services to respond to
victims of all forms of sexual exploitation, including sexual harassment, trafficking, and sexual
assault." Our review of the empirical literature supports this finding. While not all of the
underlying cultural manifestations are defined as criminal sexual assault, moreover, all
contribute to and aggravate the crimes sexual assault. This argues not only for the prevention
strategies described in SB 3348 but, also, for the provision of services to victims.
We now review the sparse empirical literature on two important sexual assault victims:
the employees of live adult entertainment facilities, including the vast majority who operate as
"independent contractors" and prostitutes work in the neighborhoods around sexually-oriented
businesses. Official statistics on sexual assaults are notoriously incomplete. The conventional
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wisdom is that sexual assaults in general under-reported to police agencies; in many ways, these
crimes constitute the core of the "dark figure of crime" (Biderman and Reiss, 1967). The degree
of under-reporting is certainly greater for sexual assaults in which the victim is an employee of a
sexually-oriented business, however, or a prostitute. Given the lack of official police statistics
on sexual assaults of these victims, much of our knowledge comes from ethnographic studies.
5.1

Entertainers

There is relatively little known about the lives of female entertainers who work in live
adult entertainment facilities. Even less is known about their victimization experiences. The
ethnographic study by Frank (2002), who worked as an exotic dancer to pay her graduate school
tuition, describes the interactions of entertainers and their "regulars" in a way that emphasizes
the reversal ofroles. Allusions to victimization experience are brief and indirect. Focusing on
First Amendment issues, Hanna (1998) represents another tradition. A prolific witness on behalf
of sexually-oriented businesses, Hanna argues that any government attempt to regulate live adult
entertainment facilities violates the First Amendment and interferes with economic opportunities
of female entertainers. Although Hanna says nothing about the victimization of entertainers, we
assurh.e that she would view victimization as a minor problem af worst. Finally, a third view,
represented by Jeffreys (2008), emphasizes the economic exploitation of entertainers by owners
and managers. Although victimization is central to Jeffreys' view, the victimization experiences
of individual entertainers are not described.
In light of the dearth of numbers, a survey of eighteen Minneapolis-St. Paul entertainers
by Holsopple (1998) is striking. Using participant observation methods, Holsopple reports that
victimization of entertainers is ubiquitous and routine:
One hundred percent of the eighteen women in the survey report being physically
abused in the stripclub ... One hundred percent ... report sexual abuse in the stripclub ... One hundred percent ... report verbal harassment in the stripclub ... One
hundred percent ... report being propositioned for prostitution. Seventy eight
percent ... were stalked by someone associated with the stripclub ... Sixty-one
percent ... report that someone associated with the stripclub has attempted to
sexually assault her ... [All of women ... witnessed these things happen to other
strippers ... The overwhelming trend for violence against women in strip clubs
was committed by customers ... Stripclub owners, managers, assistant managers,
and the staff of bartenders, music programmers or disc jockeys, bouncers, security
guards, floorwalkers, doormen, and valet were significantly less involved in
violence against the women.
While one might quibble with the statistical adequacy of Holsopple's estimated victimization
rates, her research leaves little doubt that the entertainers who work in live adult entertainment
facilities experience sexual battery on a routine basis. Review articles by Baldwin (1989, 1999)
which integrate data from a diverse range of sources support Holsopple's victimization findings.
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5.2

Prostitutes

Whereas research on the sexual victimization experiences of female entertainers in live
adult entertainment facilities is sparse, research on the sexual victimization of prostitutes is vast
and wholly consistent. A synthetic review of two dozen studies by Raphael and Shapiro (2004)
documents the incredibly high levels of violence against street prostitutes. Interviews with more
than 200 prostitutes working in-doors at venues including live adult entertainment facilities find
similar victimization rates. In addition to customers and pimps, the reported batterers included
police officers. Comparing the sexual assaults of a sample of prostitutes and a matched sample
of non-prostitute victims, DuMont and McGregor (2004) report that assaults against prostitutes
are typically more severe with greater complications. Baldwin's (1989, 1999) review articles
discuss the strong relationship between the sexual victimization of children in the context of
prostitution and sexually-oriented businesses.

6.

Concluding Remarks

Based on our backgrounds
and research, it is our opinion that SB 3348 is predicated
on a
•
+
sound body of evidence. We endorse each of the General Assembly's findings. In light of the
experience elsewhere, particularly in Texas, we believe that the economic impact of SB 3348 on
the live adult entertainment industry will be minimal. We believe further the community-based
approach envisioned in this legislation will go a long way to mitigate the pernicious secondary
effects of live adult entertainment facilities.
If SB 3348 has any shortcomings, it would be that no funds are provided for research. A
modest research initiative aimed at better understanding secondary effects phenomena and, also,
at evaluating the impact of SB 3348 would improve this legislation.

7.
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Secondary Effects of Sexually-Oriented Businesses
Testimony on Missouri House Bill 1551
Richard McCleary, Ph.D.
March 3!81, 2010
1.

My Qualifications

I am a Professor at the University of California, Irvine with appointments in three
departments: Criminology, Environmental Health Science, and Planning. I hold a B.S. degree
from the University of Wisconsin and an M.A. and Ph.D. from Northwestern University. I have
taught graduate courses in statistics and criminology at the University of California, Irvine; the
University of Minnesota; the University of Michigan; the University of New Mexico; Arizona
State University; the State University of New York; and the University of Illinois. I have
supervised more than two-dozen doctoral students in statistics and/or criminology. My students
hold appointments at major research universities in the U.S. and U.K.
My scholarly contributions to crimin9logy and statistics have been recognized by awards
from Federal and state government agencies and scholarly societies. As an expert in these fields,
I have served on Federal and state government task forces and panels and have served on the
editorial boards of national peer-reviewed journals. I am the author or co-author of five books
and more than 70 articles in these fields.
Throughout my career, I have applied my expertise in statistics and criminology to the
problem of measuring site-specific public safety hazards, especially the hazards associated with
sexually-oriented businesses ("SOBs"). These hazards are also called "ambient crime risks" or
"crime-related secondary effects." I have advised local, county, and state governments on these
problems for nearly 30 years.
2.

My General Opinions

I have been asked to testify on the secondary effects of SOBs, particularly on the merits
of Missouri House Bill 15 51. "Secondary effects" include litter, noise, traffic, real estate values,
crime, and the general quality of life. The category is so broad that it is often simpler to list the
excluded effects. My testimony will focus on public safety or crime-related secondary effects
for two reasons. First, compared to other secondary effects, crime is more common and, often,
easier to measure. Second, crime is almost always correlated with other secondary effects.
Areas with high crime rates are likely to have all of the other problems associated with SOBs.
This implies that most of my opinions on crime-related secondary effects apply as well to the
broader, category of secondary effects. Based on my background and research, I have three
general opinions:
Opinion 1: The criminological theory of ambient crime risk, known as the "routine
activity theory of hotspots," predicts that SOBs will generate large, significant crime-related
secondary effects. The effect is the product of three factors. (1) SOBs draw patrons from wide
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catchment areas. (2) Because they are disproportionately male, open to vice overtures, reluctant
to report victimizations to the police, etc., SOB patrons are "soft" targets. (3) The high density
of "soft" targets at the site attracts predatory criminals, including vice purveyors who dabble in
crime and criminals who pose as vice purveyors in order to lure or lull potential victims. The
conjunction of these three factors generates an ambient public safety hazard in SOB
neighborhoods.

Opinion 2: Although the "hotspot" model applies to all SOB subclasses, the qualitative
nature of the hazard may vary by subclass. Qualitative differences can arise when the defining
characteristic of a subclass creates opportunities for a particular type of crime to occur; or when
the characteristic interferes with routine policing strategies that would otherwise mitigate the
hazard. SOBs that offer on-site live entertainment and/or that serve alcohol illustrate this
principle.
Opinion 3: In the last thirty years, empirical studies employing a wide range of quasiexperimental designs have corroborated the theoretical expectations. Given that secondary
effects are predicted by a strong criminological theory, and given that the prediction is
corroborated consistently by a diverse• empirical literature, it is a scientific fact that SOBs pose
ambient crime risks.
A fourth opinion relates specifically to the likely impact of Missouri House Bill 15 51.
Since House Bill 1551 incorporates many of the mitigation strategies suggested by the relevant
criminological theory, and since House Bill 1551 is similar in many respects to legislation in
other jurisdictions, in my opinion, it will mitigate the secondary effects of SOBs in Missouri.
My testimony begins with a necessary introduction to the criminological theory of
secondary effects which explains why SOBs have secondary effects and how the effects can be
mitigated by regulation. After developing the theory, I review some of the studies that my
colleagues and I have conducted that corroborate the theory. Since 1975, the theory has been
corroborated in all regions; in rural, urban, and suburban settings; and for virtually every SOB
subclass. Given that the strong theoretical expectation has been tested and corroborated, the
consensus finding that SOBs pose large, significant secondary effects is a scientific fact.

3.

Criminological Theory of Secondary Effects

The consensus finding of the secondary effects literature is a scientific fact because it
rests on a strong scientific theory. Applied to "hotspots of predatory crime," such as SOB sites,
the routine activity theory (Cohen and Felson, 1979; Sherman, Gartin and Buergner, 1989) holds
that as the number of crimes within 500-1000 feet of a site, is the product of four risk factors.
This can be written as:
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N of Targets

x Average Value

Ambient Crime Risk

x

Offenders

Police Presence
An increase (or decrease) in the number of targets at the site or in their average value yields an
increase (or decrease) in ambient crime risk. An increase (or decrease) in police presence, on the
other hand, yields a decrease (or increase) in ambient crime risk.

Targets. SOB sites are crime hotspots because they attract potential victims, or targets,
from wide catchment areas. SOB sites are no different in that respect than tourist attractions and
sporting events. Compared to the targets found at these better known hotspots, however, the
targets found at SOBs are exceptionally attractive to offenders. This reflects the presumed
characteristics of SOB patrons. The patrons do not ordinarily live in the neighborhood but travel
long distances to the site. They are disproportionately male, open to vice overtures, and carry
cash. Most important of all, when victimized, they are reluctant to involve the police. From the
offender's perspective, they are "perfect" victims.
Offenders. The theory assumes a pool of offenders who move freely from site to site,
choosing to work the most attractive site available. The offenders are "professional thieves" by
Sutherland's (193 7) definition. Some are vice purveyors (prostitutes, drug dealers, etc.) who
dabble in crime. Others are predatory criminals who promise vice to lure and lull their victims.
Despite their heterogeneity, the offenders share a rational decision-making calculus that draws
them to adult business sites.
Shaw's (1930; Snodgrass, 1982) Jack-Roller is the earliest and best-known study of
these offenders. Shaw's "Stanley" is a delinquent who lives with a prostitute and preys on her
clients. Criminological thinking changed little in the next 80 years. To document the rational
choices of predatory criminals, Wright and Decker (1997) interviewed 86 active armed robbers.
Asked to describe a perfect victim, all mentioned victims involved in vice, either as sellers or
buyers. Three of the armed robbers worked as prostitutes:
From their perspective, the ideal robbery target was a married man in search of an
illicit sexual adventure; he would be disinclined to make a police report for fear of
exposing his own deviance (p. 69).
The rational calculus described by these prostitute-robbers echoes the descriptions of other
predators (see Bennett and Wright, 1984; Feeney, 1986; Fleisher, 1995; Katz, 1988, 1991;
Shover, 1996).

Police Presence. Controlling for the quantity and value of the targets at a site, rational
offenders choose sites with the lowest level of visible police presence. In strictly physical terms,
increasing (or decreasing) the number of police physically on or near a site reduces (or increases)
ambient risk. However, police presence can also be virtual through remote camera surveillance
and similar processes.
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Whether physical or virtual, the effectiveness of police presence can be affected - for
better or worse - by broadly defined environmental factors. For example, due to the reduced
effectiveness of conventional patrolling after dark, crime risk rises at night, peaking around the
time that taverns close. Darkness has a lesser effect on other policing strategies, which raises the
general principle of optimizing the effectiveness of police presence. One theoretical reason why
SOR suhclasses might have qualitatively different amhient risks is that they have different
optimal policing strategies.
Alcohol. Proximity to alcohol is a key component of the criminological theory of
secondary effects. Alcohol aggravates an SOB's already-high ambient crime risk by lowering
the inhibitions and clouding the judgments of the SOB's patrons. In effect, alcohol makes the
soft targets found at the SOB site considerably softer. The available data corroborate this
theoretical expectation in all respects. Predatory criminals prefer inebriated victims, 1 e.g., and
SOBs that serve alcohol or that are located near liquor-serving businesses pose accordingly
larger and qualitatively different ambient public safety hazards. Governments rely on this
consistent finding of crime-related secondary effect studies as a rationale for limiting nudity in
liquor-serving businesses .

•

Mitigation Strategies. The routine activity theory points to strategies for mitigating the
crime-related secondary effects of SOBs. The simplest, surest way to mitigate ambient crime
risk is to assign more police to SOB neighborhoods. From the government's perspective,
increasing the number of police patrols in a neighborhood is prohibitively expensive. From the
perspective of the SOB and its patrons, police presence can be highly intrusive, bordering on
"harassment."
In principle, fixed levels of police presence can be made more effective by fine-tuning
status quo policing strategies. Police patrols can be made more visible, e.g., by using uniformed
officers in marked vehicles instead of plain-clothes officers in unmarked vehicles. Most police
departments have already optimized their strategies, however. Police effectiveness can also be
enhanced by incorporating rational enforcement policies into SOB codes. Several examples are
described in subsequent sections.
Reducing the density of targets in an SOB neighborhood is a more economical, practical
mitigation strategy. As a rule, the most problematic secondary effects are associated with dense
concentrations of SOBs (e.g., Boston's "combat zone" model). Accordingly, many governments
require minimum distances between SOB sites (e.g., the Detroit model). In addition to reducing
per-site target density, thereby reducing aggregate risk, this model minimizes many obstacles to
routine policing.

1

See, e.g., Wright and Decker (1997, p. 87): "[E]ach of (the armed robbers) expressed a
preference for intoxicated victims, who were viewed as good targets because they were in no
condition to fight back." (p. 70); "Several [armed robbers] said that they usually chose victims
who appeared to be intoxicated because, as one put it, 'Drunks never know what hit them."'
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Figure 3 demonstrates the rationale for a related mitigation strategy. The vertical axis of
this "risk-distance function" is calibrated in units of Part I personal crime (homicide, aggravated
assault, robbery, and rape) risk, relative to the neighborhood risk, for 28 Greensboro SOBs for
1996-2005. The horizontal axis is calibrated in distance from an SOB. The unit of distance is a
city block which, in the Greensboro neighborhoods from which these data are taken, is
approximately 400 feet.

Figure 3 - Robbery Risk by Distance from an SOB
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Governments can take advantage of the risk-distance relationship plotted in Figure 1 by
setting minimum distances between SOBs and other sensitive land uses. SOB patrons have no
choice but to "run the gauntlet." The victims of some ambient crime incidents are not SOB
patrons, however, but rather, are neighborhood residents and by-passers. By setting minimum
distances between SOBs and the land uses frequented by these people, the government mitigates
the SOB' s ambient crime risk secondary effect.2
Limited Hours of Operation. Another economical and practical strategy for mitigating
the ambient crime risk of SOBs is to limit the hours of operation. Criminological theory reduces
to the aphorism, "more targets, more crime." And in the overnight hours when businesses close
and people go home, the crime rate drops. While the crime rate drops, however, the per-target
risk rises. When a business stays open around-the-clock, its victimization risk rises steadily after

2

I am often asked to specify a distance sufficient to fully mitigate an SOB's ambient
crime risk. The correct answer to this question - "As far as possible" - is not helpful. Although
the risk-distance function plotted in Figure 3 seems to answer this question, remember that it is
the average of 28 SOB sites. By definition, some sites are "better," some "worse." Planners
must assume a worst case scenario but, then, must balance this assumption with practical (and
legal) considerations.
TESTIMONY OF RICHARD McCu;ARY. PH.D. - PAGE 5

sundown, peaking in the early morning. Darkness softens a target, increasing its appeal to
predatory criminals.
Several mechanisms operate here but the most salient is that routine policing is more
difficult and less effective in darkness. When bars and taverns close, police resources are
stretched thinner yet, making soft targets even softer. Governments typically mitigate this risk
by closing high-risk public places (playgrounds, beaches, parks, etc.) from dawn to dusk; by
imposing curfews on high-risk persons (teen-agers, parolees, etc.); and by limiting the operation
of high-risk businesses (bars, SOBs, etc.) during times of acute risk. Not surprisingly, this
theoretical prediction is confirmed by the empirical evidence.
"Hardening" SOB Sites. 3 In principle, ordinances can mitigate ambient crime risk
requiring SOBs to "harden" their properties. Mandating outdoor lighting, parking lot
surveillance cameras, and anti-"cruising" structures illustrate strategies for hardening the site's
exterior. This list of exterior hardening options is short, unfortunately; and although the
effectiveness of exterior hardening strategies depends to some extent on local circumstances and
conditions, there is little evidence that any of the typicalI options can mitigate ambient crime risk.
Regulating the interior configurations of SOBs, in contrast, has a stronger rationale in
criminological theory. Interior hardening strategies are often less costly moreover, more
practical, and in theory, more effective. Three widely used strategies illustrate the general
principle:
•
•
•

Ordinances that eliminate interior blind spots
Ordinances that prohibit closed viewing booths
Ordinances that restrict entertainers to raised stage areas

Each of these strategies reduces the risk of on-premise victimization of patrons and employees. 4
In some respects, the risk reduction mechanism is obvious. Removing blind spots and opening
up closed booths obviously reduces the opportunity for lewd behavior, e.g. Though less obvious,
to the extent that patron-on-patron, patron-on-employee, and employee-on-patron confrontations
are precipitated by lewd behavior, these strategies also reduce the risk of assault.
The risk of patron-on-patron, patron-on-employee, and employee-on-patron crime is most
acute inside SOBs that feature live entertainment; and of course, alcohol aggravates the risk.
The risk can be mitigated by separating patrons and entertainers. Ideally, separation is achieved
by mandated structures, such as raised stages. By creating a tangible "wall" between employees
and patrons, raised stages reduce unintentional (or intentional) "touching," thereby reducing the
3

The classic statement on "hardening" is Oscar Newman's Defensible Space: Crime
Prevention Through Urban Design. (New York: MacMillan, 1973).
4

The strategies also facilitate routine enforcement while minimizing the risk of injury to
police officers. Those topics are discussed separately in the next section.
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risk of patron-on-employee and employee-on-patron crime.

Police Officer Safety. While assaults on police officers are rare, they are among the
most serious crimes that occur inside SOBs. In theory, moreover, they are preventable. The risk
of assault begins when officers enter the SOB and continues until they leave. Mitigation
strategies aim at minimizing the number of times officers must enter SOBs and, having entered,
the amount of time they must spend inside. Strategies that focus on the latter factor are more
practical.
Police officers enter SOBs either in response to a reported crime incident or to inspect the
premises as part of routine enforcement. By reducing the risk of on-premise crime incidents, the
interior target-hardening strategies described in the preceding section reduce the number of times
that officers must enter SOBs to respond to reported incidents. Otherwise, there are few options
for reducing the number of times that officers must enter SOBs. Not withstanding the risk to
officers, routine inspection can be an effective mitigation strategy. By focusing attention on
SOB sites, routine inspection reduces ambient risk through a complex set of pathways referred
to, collectively, as "broken windows." 5
Regardless of how officers come to be inside an SOB, any strategy that minimizes the
amount of time spent inside reduces the risk of injury. Ordinances aimed at improving interior
visibility illustrate these strategies. In many instances, officers can accomplish their purpose
with a quick visual inspection. If the interior of the SOB is well lit and obstacle-free, the
inspection can be completed by one officer in a minute or two. If the interior is dark and/or
labyrinthian, the same inspection may require two (or more) officers for a longer period of time.
In SOBs that feature live entertainment, a raised stage reduces the risk of injury to police
officers through the same mechanism. If an ordinance mandates, say, a six-foot distance
between patrons and entertainers, absent a raised stage, enforcing (and/or detecting willful
violations of) the ordinance may require that several plainclothes officers spend an hour or more
inside. With a raised stage, on the other hand, a comparable level of enforcement (and detection
of violations) can be accomplished with shorter, more superficial inspections. Raised stages also
facilitate self-enforcement. Ensuring that patrons and entertainers comply with a distance rule,
absent a raised stage, demands constant attention and keen judgement by the SOB. A raised
stage facilitates self-enforcement by the SOB, thereby reducing the risk of patron-patron and
employee-patron confrontations.

Tailoring Regulations to Local Needs. The ideal SOB ordinance marries low
compliance costs for the SOB to low enforcement costs for the government. To some extent,
compliance and enforcement costs depend on local circumstances and conditions and these often
dictate differences in codes and/or enforcement strategies. A code or strategy that is optimal for
one set of circumstances may be less than optimal for another. If a local variation is aimed at
5

The best known statement of this effect is "Broken windows: The police and neighborhood safety." by J.Q. Wilson and G.L. Kelling, Atlantic Monthly, 1982, 249:29-38.
TESTIMONY OF RICHARD MCCLEARY. PH.0. - PAGE 7

rationalizing regulation and optimizing mitigation, it should be encouraged.
By definition, local conditions are too numerous to list. Nevertheless, the principle is
straightforward. Legislatures adapt and modify codes to take advantage of local idiosyncracies.
In most instances, modifications are designed to facilitate compliance and minimize enforcement
costs. Toward that end, legislatures often consult local enforcement officers and, to the extent
possible and appropriate, incorporate the views of experts into the regulations. I revisit this point
in §6 below in a discussion of the Sandy Springs Ordinance.

4.

Garden Grove, 1991

In the late 1980s, Irvine colleague Jim Meeker and I conducted a secondary effect study
in Garden Grove, CA that is considered to be the most scientifically rigorous secondary effects
study in the literature. 6 Jim Meeker and I found that crime within 500 feet of a site rose when an
SOB opened and fell when an SOB closed. In terms of Part I ("serious") UCR crime, the
secondary effects averaged 67 percent at three SOB sites while crime at three "control" sites
rose, on average, only six percent..
Our Garden Grove study produced another important finding. When a tavern opened less
than 500 feet from an SOB site, compared to a "control" site, violent crime quadrupled. The
clear, obvious interpretation of this finding is that the crime-related secondary effect of SOBs is
aggravated by proximity to a liquor license. This interpretation is corroborated by secondary
effects studies of adult cabarets.

5.

Palm Beach County, 2004

In 2004, Irvine colleagues Valerie Jenness, Jim Meeker, and I compared ambient crime
risk around nine adult and seven non-adult cabarets in Palm Beach County, Florida. Our results
are plotted in Figure 5. SOBs (in red) and controls (in blue) are both risky. Moving toward an
"average" site, whether SOB or control, victimization risk rises. Moving away, risk diminishes.
With that said, compared to control sites, SOB sites are much riskier on average. How much
riskier? At 500 feet, approximately one long city block, ambient risk at the SOB is four times
greater. At 1,000 feet, the risk is substantially lower for all sites. But even at that distance, SOB
sites are 3.5 times riskier than control sites.

6

Final Report to the City of Garden Grove: The Relationship between Crime and Adult
Business Operations on Garden Grove Boulevard. October 23, 1991. Richard McCleary, Ph.D.
and James W. Meeker, J.D., Ph.D.
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Figure 5 - Palm Beach County Risk-Distance Functions, Total Crime
Risk x 1000
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6.

Los Angeles, 2007

SOBs with coin-operated viewing booths pose special problems for governments. Figure
6 plots average risk-distance functions for twelve Los Angeles SOB bookstores with on-site
viewing booths (in red) and seven bookstores (in blue) without booths Both SOB subclasses are
risky. Walking toward an SOB, regardless of whether it has on-site booths, victimization risk
rises. The risk gradient is steeper for SOB bookstores with viewing booths, however. Even at
distances of 1,000 feet, adding booths to a bookstore triples its ambient risk.

Figure 6 - Risk by Distance from the Site
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The higher ambient risk associated with on-site viewing booths has two explanations.
First, the privacy of booths creates opportunities for certain crimes. Second, more important,
booths impede common policing strategies. Absent booths, policing SOB neighborhoods makes
efficient use of routine drive-by patrols. The visibility of drive-by patrols is a deterrent per se.
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In addition, routine patrols can keep watch for known offenders and suspicious activity. When
problems are spotted, the routine patrol can forward the information to a specialized unit or, if
necessary, handle it on the spot, requesting backup resources only as needed.
The optimal policing strategy for SOBs with booths requires, in contrast, that police
inspect the interior. This policing strategy is more expensive, of course, and places officers at
risk of injury. Needless to say, neighborhood patrols by plainclothes officers in unmarked cars
would be inefficient. Whereas visibility is central to policing SOB bookstores, the presence of
viewing booths requires invisible (plainclothes) police presence inside the SOB. The optimal
policing strategies the two subclasses are incompatible. subclass requires specially training and
equipment, prior intelligence, backup manpower, and other resources.

7.

Sioux City, 2009 7

SOBs without viewing booths are not without risk. Table 7 reports total crime before and
after the opening of an SOB in Sioux City, IA. Advertising itself as a "lingerie boutique," Dr.
John's sold~ sexually explicit DVDs (as well as a full range of adult m~rchandise) but did not
have on-site booths for viewing DVDs. Compared to a nearby "control" business, ambient crime
more than doubled after Dr. John's opened. The interpretation of this effect is reinforced by the
fact that the bulk of this secondary effect occurred after midnight when other businesses in the
neighborhood closed while Dr. John's and the control business remained open.
ignoring criminological theory, common sense might suggest that off-site SOBs have no
secondary effects. SOB plaintiffs have made this argument, in fact, and some courts have found
this argument plausible. Criminological theory holds otherwise, of course, and this Sioux City
study corroborates the theory - as does the following study.

8.

Montrose, 2003 8

In 2004, an off-site SOB bookstore in rural Kansas argued that its sparsely-populated
rural environment precluded the possibility of secondary effects. Because the local government
had no evidence to the contrary, the U.S. Tenth Circuit Court of Appeals sided with the SOB.
The relevant criminological theory applies to any accessible area, however - urban, suburban, or
rural. A case study of Montrose, a village of 250 residents on I-70 in rural Illinois, corroborates
the theory. While the SOB was closed, the village averaged 13.92 crimes per year. While it was
open, the rate rose by 61 percent to 22.39 crimes per year.
7

McCleary, R. and A.C. Weinstein. Do "off-site" adult businesses have secondary
effects? Legal doctrine, social theory, and empirical evidence. Law and Policy, 2009, 31 :217235.
8

McCleary, R. Rural hotspots: the case of adult businesses. Criminal Justice Policy
Review, 2008, 19: 1-11.
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Aggregate annual rates obscure one important aspect of the secondary effect. Crime was
more "serious" while the SOB was open. While the SOB was closed, Montrose's modal crimes
were drive-off thefts from a gasoline station and vandalism at a motel. These incidents occurred
in daylight and required no immediate response. While the open, a majority of crimes occurred
at night and demanded immediate responses. The only armed robberies in the village's history
were recorded during the two years that the SOB was open.
The relocation of adult businesses to rural areas parallels the post-war flight of innercities families. From the perspective of adult business proprietors, the urban environment has
become hostile. Zoning codes force adult businesses into "ghettos" where their operations are
strictly regulated and where competition with other adult businesses is fierce. Rural areas have
few regulations, on the other hand, and little competition; access to interstate highway traffic is a
bonus. As urban environments become more hostile, more adult businesses will relocate to rural
areas, forcing state and county governments into policy decisions.
9.

Negativa Non Sunt Probanda 9

In the last five years, legislatures have been bombarded with studies commissioned by
SOBs that report null findings - no secondary effects. Although experts retained by the SOBs
interpret the null findings to mean that SOBs have no secondary effects, every null finding has at
least two interpretations. A mundane analogy illustrates the dilemma. If I cannot find my car
keys, I might interpret that fact to mean that my car keys do not exist. Alternatively, it is
possible (and more likely) that I did not look hard enough or that I looked in the wrong place.
By analogy again, the fact that a "quick and dirty" study finds no secondary effects can mean
that there are no secondary effects or, alternatively, that the study was "too quick" and/or "too
dirty."
Analyzing San Diego 911 calls, Linz, Paul, and Yao (2006) found that SOB areas had
15.7 percent more calls than control areas. The fiscal implications of a 15.7 percent increase in
911 calls boggles the mind, so this is a substantively large effect. The effect was not statistically
significant, however, so ignoring its substantive size, Linz, Paul, and Yao argued that the real
effect was zero - or in other words, that no real effects existed.

9

This translates roughly to "Finding nothing proves nothing."
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Figure 9a - Jury Trials and Hypothesis Tests
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Figure 9a summarizes the principles of statistical hypothesis testing by analogy to a jury
trial. Suppose that an SOB stands accused of posing an ambient crime risk. After hearing the
evidence, the jury can convict, acquit, or hang. If the jury convicts, there is a small (but nonzero) probability that the jury convicted an innocent SOB; i.e., a false-positive (or "Type I" or
"a-type") error. If the jury acquits, on the other hand, there is a small (but non-zero) probability
that the jury acquitted a guilty SOB; i.e., a false negative (or "Type 11" or "p-type") error.
Finally, if the jury hangs, there was no decision and, hence, no possibility of error.
In real-world courtrooms, the probabilities of false-positive and false-negative verdicts is
unknown. Courts enforce strict procedural rules to minimize these probabilities hut we can only
guess at their values. In statistical hypothesis testing, on the other hand, the values are set by
rigid conventions, to five percent for false-positives and twenty percent for false negatives.
Adopting these same values, to convict, the jury must be 95 percent certain of the SOB' s guilt.
To acquit, the jury must be 80 percent certain of the SOB' s innocence. To ground the 95 and 80
percent certainty levels, we could try each case in front of a large number of independent juries.
To convict, 95 percent of the juries would have to return the same guilty verdict; in the case of
an acquittal, 80 percent would return the same not guilty verdict.
Correct decisions are painted blue in Figure 9a. Five percent of all convictions are falsepositives and 20 percent of all acquittals are false-negatives. Incorrect decisions are painted red
in Figure 9a. When the levels of certainty are too low to support conviction or acquittal, of
course, the jury hangs. Non-decisions, painted yellow in Figure 9a, depend on factors such as
the strength of evidence, credibility of witnesses, and so forth. So as not waste a jury's time, the
prosecutor doesn't bring obviously weak cases to trial. Likewise, faced with strong evidence of
guilt, the defense counsel seeks a plea bargain in order to avoid trial.
The analogy to statistical hypothesis testing is nearly perfect. If the false-positive rate for
an effect estimate is smaller than five percent, the secondary effect hypothesis is accepted with
95 percent confidence. If the false-positive rate is larger than five percent, however, the falsenegative rate is calculated and, if it is smaller than twenty percent, the alternative hypothesis is
accepted with 80 percent power. But lacking both 95 percent confidence and 80 percent power,
neither hypothesis is accepted; the results are inconclusive.
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Figure 9b - False-negative Rates for the San Diego Finding
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Jim Meeker and I calculated the false-negative error rates plotted in Figure 9b from
statistics reported by Linz, Paul, and Yao (2006). As shown, the reported 15. 7 percent secondary
effect estimate has a false-negative rate of .508. What this means, simply, is that the reported
null finding is more likely (51 percent) to be incorrect than it is to be correct (49 percent). The
effect would have to exceed 22.7 percent (304.5 calls) before it could be detected with the
conventional level of 80 percent power.
The mathematics of statistical hypothesis testing is so demanding that few social
scientists understand the concepts or their importance to research. The conventional 80 percent
power level was proposed and adopted in the I 920s when statistical hypothesis testing was in its
infancy. The convention has survived for eighty years because it serves two useful, crucial
functions.
• Anyone with a modest background in research methods can design a study in a
way that favors - or even guarantees - a null finding. The convention
minimizes abuses by malicious investigators.
• Haphazardly designed "quick and dirty" studies favor the null finding. The
convention minimizes the impact of spurious findings generated by naive
(but benign) investigators.
Lay audiences, who must rely on common sense, cannot always distinguish between weak and
strong designs or between benign and malicious investigators. Scientific conventions guard
against both abuses. In this particular instance, the 80 percent power convention allows the lay
audience to trust the validity of a null finding.
Recognizing the conventions, crime-related secondary effect studies can assigned to one
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of three categories: studies that report secondary effects with 95 percent confidence; studies that
report null findings with 80 percent power; and studies that are inconclusive. All of studies
listed in Table 1 above either report large, significant secondary effects or else are inconclusive.
No studies report null findings with the conventional 80 percent power. This reinforces a
statement that I made in the introduction to my testimony: It is a scientific fact that SOBs pose
large, significant ambient crime risks.

10.

Concluding Remarks

My testimony began and ends with the criminological theory of hotspots which predicts,
without exception, that SOBs will generate large ambient public safety hazards. This theoretical
prediction is corroborated by a voluminous secondary effects literature. My own research shows
that off-site adult bookstores in both rural and urban areas, bookstores with viewing booths, and
adult cabarets all have secondary effects that differ only qualitatively. The theoretical prediction
is corroborated by data, raising the consensus to the status of scientific fact.
The criminological t~eory of secondary effects also suggests regulatory strategit?s for
mitigating the secondary effects of SOBs. These strategies are incorporated into Missouri House
Bill 1551 and theory predicts, accordingly, that the Bill will ameliorate the secondary effects of
SOBs in Missouri.
Experts commissioned by the SOB industry have produced studies to demonstrate that
SODs have no crime-related secondary ctfocts or, sometimes, that SOBs have salutmy public
safety impacts on their neighborhoods. Because these findings have no basis in criminological
theory, they demand special scrutiny. When the contrary findings of industry-sponsored studies
are scrutinized, it appears in every case that they are an artifact of weak designs.

11.
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BENJAMINt

The law of secondary effects is a mess. Every federal circuit and
the various states seem to be on slightly different pages. That body of
law is supposed to govern when and to what extent the First Amendment
right of free speech can be limited in the context of sexually explicit
communications. In more vernacular terms: How far can local governments go to prevent or restrict the operation of strip clubs, adult bookstores, and the like? The present state of the law is both confused and
intellectually dishonest; the federal circuits are split on issues both large
and small, and the guidance offered to lower courts resembles instructions for operating a Ouija board. Forgive us a bit of editorializing at the
beginning of this Article, but partisan commentary seems appropriate
given the political and legal turmoil accompanying sexually explicit
speech. 1
We learned in civics class that our society must tolerate a great deal
of public harm arising from controversial speech in order to safeguard
the larger principles of the First Amendment. For instance, we prefer to
allow white supremacists to spout their odious ideology while the rest of
us elect the first African American to the presidency. We are taught to
believe that anything short of "fighting words" must be endured if our
"market place of ideas" is to function. 2 Reality is less sanguine than
t The authors wish to acknowledge the substantial assistance of their friend and colleague,
Bradley Shafer, East Lansing, Michigan. Mr. Shafer wrote the Petition for Certiorari in the case of
Commonwealth v. Jameson, 215 S.W.3d 9 (Ky. 2006), cert. denied, 128 S. Ct. 190 (2007), which
in tum served as the template for the authors' petition in Daytona Grand. Inc. v. City of Daytona
Beach, 490 F.3d 860 (11th Cir. 2007), cen. denied, 128 S. Ct. 1246 (2008). Those petitions
formed the basis for this Article.
I. In the interest of full disclosure, the authors of this Article are very much partisans in the
ongoing secondary-effects wars. Gary S. Edinger, Esq., Gainesville, Florida is National Chainnan
and immediate past President of the First Amendment Lawyers' Association (FALA); Daniel R.
Aaronson, Esq., Benjamin & Aaronson, P.A., is National Secretary of FALA; and James S.
Benjamin, Esq., Benjamin & Aaronson, P.A., Fort Lauderdale, Florida is Chairman Emeritus and
past President of FALA; all concentrate their practice in First Amendment Constitutional litigation
matters.
2. Compare Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72 (1942) ("There are
certain well-defined and narrowly limited classes of speech, the prevention and punishment of
which has never been thought to raise any Constitutional problem. These include the lewd and
obscene, the profane, the libelous, and the insulting or 'fighting' words .... " (footnote omitted)),
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civics class. While the Supreme Court has repeatedly said that sexually
explicit speech is entitled to protection under the First Amendment, 3 the
Court has upheld many regulations just short of an outright ban so long
as local governments can demonstrate that the speech has an "adverse
secondary effect" on society. The purpose of this Article is not to debate
the legal underpinnings of the secondary-effects doctrine, but to review
the current difficulty in evaluating what quantum of evidence is sufficient to prove the existence of adverse secondary effects and to discuss
what "evidence" means in this context.
The doctrine of secondary effects was first mentioned in a footnote
appearing the Supreme Court case of Young v. American Mini Theatres,
Inc. 4 That case is particularly important because a plurality of the
Supreme Court Justices considered for the first time the argument that
zoning restrictions targeting adult businesses were content-based rather
than content-neutral. 5 Curiously, however, the Court did not devote
much of the opinion to that central theoretical issue. Instead the Court
focused on the theatre's vagueness and equal-protection claims and paid
relatively little to the secondary-effects issue. That analysis was relegated to a footnote and a brief comment that the local government had
made a factual determination "that a concentration of 'adult' movie theaters causes the area to deteriorate and become a focus of crime." 6
The Court expanded on this brief comment in City of Renton v.
Playtime Theatres, Jnc., 7 which was the first Supreme Court case to
focus on the nature of the evidence that might qualify as proof of secondary effects. The Court found that a variety of zoning tools could be
employed to limit adult businesses so long as those restrictions targeted
the secondary effects and were not being used as a tool to censor the
speech directly. 8 The government could meet its burden of showing a
content-neutral purpose by showing that it relied on "studies" demonstrating a link between adult businesses and such social ills as reduction
in property values, increases in crime, and the spread of communicable
diseases. The test was purposely designed to be easy for government to
meet, since the locality was not required to conduct its own independent
with Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting) ("[T)he best test
of truth is the power of the thought to get itself accepted in the competition of the market .... ").
3. See, e.g., United States v. Playboy Entm't Group, Inc., 529 U.S. 803, 811 (2000); City
Erie v. Pap's A.M., 529 U.S. 277, 289 (2000) (plurality opinion); Barnes v. Glen Theatre, Inc.,
501 U.S . 560, 565 (1991) (plurality opinion).
4. 427 U.S. 50 (1976).
5. See id. al 63-73 (plurality opinion).
6. Id. at 71 n.34.
7. 475 U.S. 41 (1986).
8. See id. at 50.
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studies but could rely on the experiences of other communities. 9 The
standard adopted is nominally an objective one:
We hold that Renton was entitled to rely on the experiences of Seattle
and other cities, and in particular on the "detailed findings" summarized in the Washington Supreme Court's Northend Cinema opinion,
in enacting its adult theater zoning ordinance. The First Amendment
does not require a city, before enacting such an ordinance, to conduct
new studies or produce evidence independent of that already generated by other cities, so long as whatever evidence the city relies upon
is reasonably believed to be relevant to the problem that the city
addresses. That was the case here. Nor is our holding affected by the
fact that Seattle ultimately chose a different method of adult theater
zoning than that chosen by Renton, since Seattle's choice of a different remedy to combat the secondary effects of adult theaters does not
call into question either Seattle's identification of those secondary
effects or the relevance of Seattle's experience to Renton. 10

Since Renton, the Supreme Court has extended the secondaryeffects doctrine to apply to restrictions other than zoning. In particular,
prohibitions against nude dancing have been upheld by some Justices on
several occasions based on a perceived or potential link to secondary
effects. 11 In addition, lower courts have expanded the list of social ills
associated with adult businesses to include such diverse problems as litter, 12 traffic congestion, 13 and tax evasion. 14 The authors expect that climate change and the recent financial crisis will shortly join the list of
secondary effects uniquely caused by the adult industry. This may simply be by hyperbole, but as will be shown below, accuracy and logic are
not components of the secondary-effects analysis.
One difficulty faced in applying these three cases-particularly

9. Id. at 50-51.
10. Id. at 51-52.
11. See, e.g., City of Erie v. Pap's A.M., 529 U.S. 277, 292 (2000) (plurality opinion); Barnes
v. Glen Theatre, Inc., 501 U.S. 560, 563, 567-68 (1991) (plurality opinion).
12. See, e.g., World Wide Video of Wash .. Inc. v. City of Spokane, 368 F.3d 1186, l 195 (9th
Cir. 2004) (approving a rt!slril:tion of spt!t!l:h bast!<l on lillt!r). Yt!t, approving a rt!slril:Lion on
speech based on the possibility of litter would seem especially dubious in light of abundant
Supreme Court precedent stating that the First Amendment is more important than the occasional
bit of trash. See, e.g., Ward v. Rock Against Racism, 491 U.S. 781, 799 n.7 (1989); Members of
City Council v. Taxpayers for Vincent, 466 U.S. 789, 808-09 (1984); Schneider v. New Jersey,
308 U.S. 147, 162 (1939). World Wide Video is a particularly good example of the mental
contortions engaged in by some courts to uphold restrictions on sexually explicit speech.
13. See, e.g., Fantasyland Video, Inc. v. County of San Diego, 505 F.3d 996, 1002 (9th Cir.
2007) (holding that an adult business had failed to rebut the government's reliance on "traffic and
noise").
14. See, e.g., SOB, Inc. v. County of Benton, 317 F.3d 856, 863 (8th Cir. 2003).
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Barnes v. Glen Theatre, Inc. 15 and City of Erie v. Pap's A.M. 16-is the
fact that the decisions are fractured so badly that it is often difficult even
to identify the plurality opinion. 17 It is little wonder, then, that the lower
courts have fractured along the same fault lines, applying the Supreme
Court precedent in a seemingly random development of the law. At best,
the law that developed after Barnes and Erie may be described as
dysfunctional.
In the Eleventh Circuit, the court has both upheld and stricken laws
that prohibited the sale of alcoholic beverages in the presence of nude
dance. In Sammy's of Mobile, Ltd. v. City of Mobile, the court upheld
such a restriction even in light of a recent Supreme Court case holding
that the Twenty-First Amendment did not grant local government additional authority to regulate nude-dance performances. 18 In contrast, in
Krueger v. City of Pensacola, the Eleventh Circuit struck a very similar
ordinance because that ordinance had not been supported by any evidence of adverse secondary effects 19 :
Where such fundamental interests as the right to free speech are at
issue, however, we require more than simply an articulation of some
legitimate interest that the city could have had .... The government
must also show that the articulated concern had more than merely
speculative factual grounds, and that it was actually a motivating factor in the passage of the legislation. 20

In yet another departure, the court approved a district-court deci15. 501 U.S. 560.
16. 529 U.S. 277.
17. Legal commentators have been unanimous in pointing out the near impossibility of
applying these fractured opinions to actual cases. See, e.g., Roger Enriquez et al., A legal and

Empirical Perspective on Crime and Adult Establishments: A Secondary Effects Study in San
Antonio, Texas, 15 AM. U. J. GENDER Soc. PoL'Y & L. I, 39 (2006) ("The post-Alameda
jurisprudence makes it clear that courts are struggling with the issue of 'quantum and quality' of
evidence necessary to establish an association or link between sexually oriented businesses and
negative secondary effects."); Christopher J. Andrew, Note, The Secondary Effects Doctrine: The

Historical Development, Current Application, and Potential Mischaracterization of an Elusive
Judicial Precedent, 54 RUTGERS L. REv. 1175, 1212 (2002) ("Alameda Books, on the other hand,
represents a missed opportunity for the Court to come to a decision on the intricacies of secondary
effects analysis, which would be useful once the Court begins applying the analysis consistently
outside the area of adult entertainment regulations. It seems clear that the evidentiary burdens and
legislative motivations are not entirely clear from the fractured nature of many of the recent
secondary effects opinions and the different discussions and rationales that are provided
throughout these opinions."); Christy A. Fisher, Comment, Nude Dancing, 6 GEO. J. GENDER & L.
335, 335 (2005) ("Restrictions on nude dancing implicate the First and Fourteenth Amendments
of the U.S. Constitution. Courts have issued vague and contradictory opinions on the topic,
making the conflict between constitutional protections of erotic expression and public decency
Jaws even more confusing.").
18. 140 F.3d 993, 996-97 (11th Cir. 1998).
19. 759 F.2d 851, 855 (I Ith Cir. 1985).
20. Id.
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sion that precluded adult businesses from even offering evidence to challenge a secondary-effects finding. The district court noted,
Evidence about secondary effects or, rather, the lack of them, is also
clearly foreclosed. It is now established as a matter of law by
Supreme Court jurisprudence culminating in Barnes, that secondary
effects of proscribed conduct may be taken into consideration by a
court in evaluating the governmental interests justifying impingement
upon free speech rights even when, as in Barnes, there is no legislative history demonstrating that the lawmakers actually considered
secondary effects or any other specific factor (such as protecting
order and morality) in enacting the challenged law. 21

That decision would seem to have ignored a large body of literature and
case law finding that adult businesses do not invariably cause adverse
secondary effects in a community.22
The same court ruled six years later that Fulton County's adult
ordinance was unconstitutional because the purported legislative purpose in combating secondary effects was completely belied by a local
study performed by that very government showing that adverse secondary effects did not occur in the local adult clubs. 23 The court held that a
local legislator could not rely on foreign studies conducted in other jurisdictions at other times when those studies were shown to be inapplicable
to actual local conditions:
We do not think that Defendants had any reasonable justification for
amending Section 18-76 when the county's own studies negated the
very interests it purportedly sought to prevent. ... We recognize that
a governmental entity is not required to perform empirical studies.
However, having done so, the Board cannot ignore the results. Local
studies, including those commissioned by the county itself, revealed
that the Clubs had less, up to half, the incidence of crime than establishments that did not offer nude dancing, property values had
increased in the Clubs' surrounding neighborhoods, and the physical
maintenance of surrounding buildings showed no quantifiable blight.
Accordingly, we find that it was unreasonable for Defendants to rely
21. Cafe 207, Inc. v. St. Johns County, 856 F. Supp. 641, 645 (M.D. Fla. 1994) (emphasis
added), aft'd per curiam, 66 F.3d 272 (11th Cir. 1995).
22. See. e.g., Peek-A-Boo Lounge of Bradenton, Inc. v. Manatee County, 337 f".3d 1251,
1268-69 (I Ith Cir. 2003); Flanigan's Enters., Inc. of Ga. v. Fulton County, 242 F.3d 976, 986
(I Ith Cir. 2001) (per curiam); Enriquez et al., supra note 17, at 34; Daniel Linz et al ., An
Examination of the Assumption that Adult Businesses Are Associated with Crime in Surrounding
Areas: A Secondary Effects Study in Charlotte, No11h Carolina, 38 LAw & Soc'v Rev. 69, 89
(2004); Daniel Linz et al., Peep Show Establishments, Police Activity, Public Place, and Time: A
Study of Secondary Effects in San Diego, California, 43 J. Sex REs. 182, 190 (2006); Dartiel Linz
et al., Testing Supreme Court Assumptions in California v. LaRue: Is There Justification for
Prohibiting Sexually Explicit Messages in Establishments that Sell Liquor?, 7 COMM. L. REv. 23,
42 (2007).
23. Flanigan 's, 242 F.3d at 986-87.
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on remote, foreign studies concerning secondary effects when the
county's own current, empirical data conclusively demonstrated that
such studies were not relevant to local conditions. 24

The Eleventh Circuit continues to cite all of these cases as if they
were entirely consistent and can be reconciled within a sensible legal
framework. Those sort of mental gymnastics are beyond the poor ability
of these authors.
In light of the conflict between the courts over the "easy" issues, it
should not be surprising that the courts fail to agree where the facts and
issues are more subtle. There is no consensus, for instance, regarding the
quality or quantity of evidence necessary to prove that the city's factual
justification-whether local or foreign-amounts to "shoddy data."
Neither does there seem to be any agreement as to what actually constitutes a secondary effect. Few people would disagree with the principle
that preventing crime and maintaining property values through responsible zoning are important governmental interests. 25 However, many people would disagree with the idea that speech rights should be forfeited to
prevent litter or the theoretical possibility of tax evasion. Nevertheless,
the courts accept all of these justifications without questioning whether
the supposed benefit to society is worth the loss of First Amendment
rights.
A sea change in the law of secondary effects appeared to take place
in 2002 when the Supreme Court decided the case of City of Los Angeles
v. Alameda Books, Inc. 26 The Court seemingly rejected a wholly deferential approach to local legislation when it adopted both procedural and
substantive standards for evaluating whether a government has adequately supported its restrictions on adult-entertainment with proof of
secondary effects. A plurality of the Court held that adult businesses
must be provided an opportunity to cast "direct doubt" on the factual
predicate underlying adult entertainment restrictions. 27 The Court suggested two ways by which the legislative predicate could be challenged:
by showing that the government's "evidence does not support its rationale or by furnishing evidence that disputes the municipality's factual
findings." 28 Justice O'Connor, the author of the plurality decision, gave
24. Id. at 986 (citation omitted).
25. While some would argue that those substantial governmental interests should not trump
the First Amendment, the question seems to be well settled by the Supreme Court in favor of the
government's ability to regulate against secondary effects. See, e.g., Barnes v. Glen Theatre, Inc.,
501 U.S. 560, 567 (1991) (plurality opinion); City of Renton v. Playtime Theatres, Inc., 475 U.S.
41, 52 (1986).
26. 535 U.S. 425 (2002).
27. Id. at 438-39 (plurality opinion).
28. Id. at 439.
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substantive content to what had previously been a vague test under
Renton:
We held that a municipality may rely on any evidence that is "reasonably believed to be relevant" for demonstrating a connection between
speech and a substantial, independent government interest. This is not
to say that a municipality can get away with shoddy data or reasoning. The municipality's evidence must fairly support the municipality's rationale for its ordinance. If plaintiffs fail to cast direct doubt
on this rationale, either by demonstrating that the municipality's evidence does not support its rationale or by furnishing evidence that
disputes the municipality's factual findings, the municipality meets
the standard set forth in Renton. If plaintiffs succeed in casting doubt
on a municipality's rationale in either manner, the burden shifts back
to the municipality to supplement the record with evidence renewing
support for a theory that justifies its ordinance. 29

The Eleventh Circuit adopted and expanded on Justice O'Connor's
formulation of the secondary-effects standards and procedures-if only
Lemporarily-in Peek-A-Boo Lounge of Bradenton, Inc. v. Manatee
County. 30 Under Peek-A-Boo Lounge, a local government "may rely
upon any evidence that is 'reasonably believed to be relevant' to its
interest in preventing secondary effects. " 31 However, the city "cannot
rely on 'shoddy data or reasoning' and its 'evidence must fairly support
[its] rationale.' " 32 If the government comes forward with evidence in
support of a substantial governmental interest, the challenging citizens
must be given the opportunity to "cast direct doubt on this rationale"
with evidence of their own. 33 If the adult-business owner succeeds in
doing so, "the burden shifts back to the [city] to supplement the record
with evidence renewing support for a theory that justifies its
evidence." 34
The determination of whether a local government's evidence consists of shoddy data would seem to be relatively straightforward. One
might naturally equate "shoddy data" with unscientific or unreliable
information of the kind routinely rejected by the courts following
Daubert hearings or even a lesser standard that requires a modicum of
accuracy or truth. Daubert hearings evaluate whether expert testimony is
scientifically sound and generally accepted as reliable jn the relevant
professional community. 35 It is commonly recognized that Daubert anal29.
30.
31.
32.
33.
34.
35.

Id. at 438-39 (citations omitted) (quoting Renton, 475 U.S. at 51-52).
337 F.3d 1251 (I Ith Cir. 2003).
Id. at 1269 (quoting Renton, 475 U.S. at 51-52).
Id. (quoting Alameda Books, 535 U.S. at 438 (plurality opinion)).
Id.
Id. (quoting Alameda Books, 535 U.S. at 439 (pluraLity opinion)).
See Daubert v. Merrell Dow Phann., Inc., 509 U.S . 579, 592-94 (1993).
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ysis is simply a codification of the court's traditional role as the "gatekeeper" of record testimony. 36 The courts have long evaluated
sociological evidence in all types of litigation from desegregation to
abortion cases. 37 The Eleventh Circuit has recognized the utility of sociological studies and statistics for many years:
Historically, beginning with "Louis Brandeis' use of empirical
evidence before the Supreme Court ... persuasive social science evidence has been presented to the courts." The Brandeis brief presented
social facts as corroborative in the judicial decisionmaking process.
The Brandeis brief "is a well-known technique for asking the court to
take judicial notice of social facts." It does not solve the problem of
how to bring valid scientific materials to the attention of the
court .... Brandeis did not argue that the data were valid, only that
they existed .... The main contribution ... was to make extra-legal
data readily available to the court."
This Court has taken a position that social science research does
play a role in judicial decisionmaking in certain situations, even in
light of the limitations of such research. 38

Like these other cases in which sociological data is relevant, evidence of adverse secondary effects should be subject to quantitative
proof: Do property values in the neighborhood actually decrease when
an adult business opens? Does crime really increase? What happens to
the incidence of HIV in the community? The doctrine of secondary
effects appears to contemplate an objective test of "reasonable belief,"
similar to the "reasonable man" standard lying at the very foundation of
the common law. One would expect, therefore, that a traditional trial
would be an entirely appropriate forum to consider secondary-effects
issues. Furthermore, the traditional burden of proof based on a preponderance of the evidence would seem to fit neatly with the burden-shifting framework created by Alameda Books and Peek-A-Boo Lounge. In
practice, however, secondary-effects trials are rare to non-existent, and
the actual treatment of secondary-effects theory is a far cry from the
Supreme Court~s proclamations.
The authors are aware of only a single case in the United States
where secondary effects have been the subject of a full evidentiary proceeding.39 In Daytona Grand, Inc. v. City of Daytona Beach, Lollipop's
36. See Wendie Ellen Schneider, Case Note, Past Imperfect, I 10 YALE L.J. 1531, 1539
(200 I) ("Daubert places increased responsibility on judges to serve as gatekeepers .... ").
37. See, e.g., Roe v. Wade, 410 U.S. 113, 161 (1973); Brown v. Bd. of Educ., 347 U.S. 483,
494 n.11 (1954).
38. McCleskey v. Kemp, 753 F.2d 877, 888 (11th Cir. 1985) (en bane) (alterations in
original) (citations omitted), affd, 481 U.S. 279 (1987).
39. Most cases have been decided on the basis of summary judgments. One recent case was
decided on a motion to dismiss, with the court going so far as to say that discovery was not even
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challenged two Daytona Beach ordinances prohibiting nudity in general
and in proximity to establishments that serve alcohol. 40 The effect of
those two ordinances was to require performers at Lollipop's to wear
more clothing than they, and their customers, might otherwise prefer.
Curiously, the City of Daytona Beach did not rely on the usual list of
foreign studies and reported cases to support its legislation. Instead, the
City relied almost entirely on past and present testimony from lawenforcement officers who thought that adult businesses caused an
increase in prostitution and were generally undesirable. 41 Some of the
evidence was over twenty-years-old. 42
At the district-court level, the club introduced evidence at a nonjury
trial that demonstrated that the city had relied on shoddy data when it
enacted zoning and nudity laws impacting adult businesses. The trial
court also found as a matter of fact that studies of actual local conditions, focusing primarily on crime, showed that there was no evidence of
secondary effects associated with adult businesses in Daytona Beach:
Plaintiffs have succeeded in their attempt to cast direct doubt on the
City's rationales for its ordinances. As persuasively demonstrated by
Plaintiffs' expert studies, the City's pre-enactment evidence consists
either of purely anecdotal evidence or opinions based on highly unreliable data. Most notably, the City's evidence lacks d::ita which would
allow for a comparison of the rate of crime occurring in and around
adult entertainment establishments with the rate of crime occurring in
and around similarly situated establishments. Absent the context that
such a comparison might provide, the City's data is, as Plaintiffs
assert, "meaningless."43

The district court continued:
The evidence the City offered at trial to renew support for a
theory justifying its ordinances suffers from the same flaws as its preenactment evidence. Owing perhaps to a stubborn refusal to accept
the evolution in the law effected by Alameda Books and Peek-A-Boo,
the City's post-enactment evidence, like its pre-enactment evidence,
consists of either anecdotal evidence or opinions based on highly
unreliable data. As Dr. Fisher observed, the City fails, once more, to
compare any of its data of incidents occurring in and around nude
needed to conclude that secondary effects existed. See Deja Vu of Nashville, Inc. v. Metro. Gov't,
466 F.3d 391, 398 (6th Cir. 2006) ("Deja Vu is not entitled to discovery regarding secondary
effects. We have followed the Supreme Court in deferring to local governments' conclusions
regarding whether and how their ordinances address adverse secondary effects .... ").
40. 490 F.3d 860, 862, 869 (I Ith Cir. 2007), cert. denied, 128 S. Ct. 1246 (2008).
41. See id. at 878.
42. See id. at 878 & nn.27-28.
43. Daytona Grand, Inc. v. City of Daytona Beach, 521 F. Supp. 2d 1264, 1279 (M.D. Fla.
2006), affd in part and rev'd in pan, 490 F.3d 860, cerr. denied, 128 S. Ct. 1246.
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dancing establishments with data of such incidents occurring in and
around similarly situated establishments.
In failing to renew support for a theory justifying its ordinances, the
City leaves the Court with only one option: to declare Ordinances 81334 and 02-496 unconstitutional and strike them accordingly. To
reach a contrary result would be at clear odds with the plain import of
Peek-A-Boo that gone are the days when a municipality may enact an
ordinance ostensibly regulating secondary effects on the basis of evidence consisting of little more than the self-serving assertions of
municipality officials. 44

The Eleventh Circuit utterly rejected the district court's factual
findings, 45 as well as the standard of proof employed at trial. "We do not
agree, however, with Lollipop's claim that either Alameda Books or
Peek-A-Boo Lounge raises the evidentiary bar or requires a city to justify
its ordinances with empirical evidence or scientific studies." 46 The Eleventh Circuit continued:
Here, Lollipop's argument that the City's evidence is flawed because
it consists of "anecdotal" accounts rather than "empirical" studies
essentially asks this Court to hold today that the City's reliance on
anything but empirical studies based on scientific methods is unreasonable. This was not the law before Alameda Books, and it is not the
Jaw now. 47

The panel upheld Daytona Beach's anti-nudity ordinances without
requiring the government to produce any "empirical evidence," even in
the face of scientific proof that adult businesses do not cause adverse
secondary effects such as crime or urban blight in the community. 48 The
Eleventh Circuit declared that "anecdotal" evidence is sufficient to sustain an adult ordinance and that empirical studies are not required or
necessary to support such a law: "Rather, the City of Daytona Beach
could reasonably rely upon '[c]ommon sense,' 'its own experiences,'
'the experiences of . . . other cities,' or city officials' local
knowledge." 49
There is no question that the Court adopted an intentionally deferential approach as it tells us that is exactly what it had in mind. "Our
44. Id. at 1280.
45. It is clear that the Eleventh Circuit gave no deference to the trial court's findings of fact.
Instead, the review was effectively de novo as to both the law and the underlying facts. See
Daytona Grand, 490 F.3d at 870-71. That being said, the primary factual critique concerned the
use of "CAD" (Computer Automated Dispatch) or "CFS" (Calls for Service) data instead of
"UCRs" (Uniform Crime Report), which Lollipop's experts used. Id. at 882-83.
46. Id. at 880.
47. Id. at 881.
48. See id. at 880-82.
49. Id. at 881 (alterations in original) (citations omitted).
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review is designed to determine whether the City's rationale was a reasonable one, and even if Lollipop's demonstrates that another conclusion
was also reasonable, we cannot simply substitute our own judgment for
the City's." 50
Arguably, the Daytona Grand decision should have been impossible under the Eleventh Circuit's earlier pronouncements in Flanigan 's
Enterprises, Inc. of Georgia v. Fulton County 51 and Peek-A-Boo Lounge.
However, the Daytona Grand panel did not take issue with either of
those earlier decisions, and they remain good law.
Some might argue that Daytona Grand has superseded Flanigan 's
and Peek-A-Boo Lounge and is now the controlling case for all secondary-effects challenges in Florida, Georgia, and Alabama. However, that
cannot be the case as one three-judge panel cannot overrule a prior
three-judge panel decision in the Eleventh Circuit. 52
Since Daytona Grand, Flanigan 's and Peek-A-Boo lounge all
remain legally viable, it becomes necessary to try to reconcile them
despite the apparently divergent views on secondary-effects evidence.
Reconciliation is possible-but only just.
Depending upon the individual facts of each new case, the practitioner needs to pigeon-hole those facts into one of three categories corresponding to one of the three leading cases. For example, if the legislative
record includes local anecdotal testimony and that record is challenged
with local scientific studies, Daytona Grand would appear to control and
the ordinance would survive a First Amendment challenge. If the legislature has relied only on foreign "Renton" studies and the adult industry
submits evidence of local scientific studies, it would seem that Flanigan' s would apply to strike the adult ordinance. In situations where the
legislature has failed to support its law with either anecdotal testimony
or foreign studies, the law will be unconstitutional if local evidence
refutes the existence of adverse secondary effects. That is the outcome
required by Peek-A-Boo Lounge.
Daytona Grand would seem to have thrown our circuit into complete turmoil when examined in light of prior decisions such as Flanigan 's and Peek-A~Boo lounge. How then, does Daytona Grand
50. Id. at 882 (citing Peek-A-Boo Lounge of Bradenton, Inc. v. Manatee County, 337 F.3d
1251, 1273 (1 Ith Cir. 2003)).
51. 242 F.3d 976 (l l th Cir. 2001).
52. See, e.g., United States v. McKinnies, 165 F. App'x 851, 853 (2006) ("A prior panel
decision is binding precedent that only can be overturned by our Court sitting en bane.").
Lollipop's filed a Petition for Rehearing En Banc suggesting that the Daytona Grand decision had
effectively overruled Peek-A-Boo Lounge even though the panel had no authority to do so. The
petition was denied. Daytona Grand, Inc. v. City of Daytona Beach, 255 F. App'x 501, 501 (l lth
Cir. 2007).
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compare to decisions in other circuits? By now, the reader should not be
surprised to learn that the circuits are split and that the case law is all
over the place.
Some Courts follow the Eleventh Circuit's deferential approach and
find that the merest hint of a shred of anecdotal story-telling is sufficient
to sustain an adult ordinance. Indeed, several courts have gone so far as
to entirely disclaim any interest in actually finding out whether secondary effects are present or likely to occur in the future. In Commonwealth v. Jameson, Kentucky's highest court had the audacity to declare
that "it is irrelevant whether the local government is actually wrong
regarding the extent of all the secondary effects that have actually
occurred or may occur in the future." 53 That sentiment was shared by the
Seventh Circuit in DiMa Corp. v. Town of Hallie, where the court
opined that "DiMa's contradictory evidence would be highly probative if
our task were to discover the objective truth." 54 That court ultimately
held that the district-court judge "properly rejected" expert testimony
and other evidence demonstrating that there was no correlation between
the plaintiff's establishment being open twenty-four hours a day and
crime "because it merely contradicts other evidence that the Hallie
Board could have reasonably relied upon." 55
The Seventh Circuit seems to share the same detachment from logic
as the court in Daytona Grand. In G.M. Enterprises, Inc. v. Town of St.
Joseph, the court ruled that a local study which established that the surrounding county "[h]ad not experienced any major problems with adult
entertainment establishments," 56 an affidavit stating that property values
near the club had increased over time, an affidavit that established that
the majority of police calls regarding incidents at the club were generated during hours when no nude or semi-nude dance entertainment was
53. 215 S.W.3d 9, 32 (Ky. 2006) (emphasis added).
54. 185 F.3d 823, 83 l (7th Cir. 1999). It could be argued that blind deference to local
legislators in the face of evidence that a secondary-effects justification is factually untrue is less
stringent than review under the rational-basis test. Cf. City of Cleburne v. Cleburne Living Ctr.,
Inc., 473 U.S. 432, 448 (1985) (striking a law as irrational because "mere negative attitudes, or
fear, unsubstantiated by" proper zoning-proceeding factors "are not pennissible bases for"
discriminating); Weinberger v. Wiesenfeld, 420 U.S. 636, 648 (1975) ("[T]he mere recitation of a
benign, compensatory purpose is not an automatic shield which protects against any inquiry into
the actual purposes underlying a statutory scheme."); Eisenstadt v. Baird, 405 U.S. 438, 449-50
( 1972) ("[W]e ... cannot believe that in this instance Massachusetts has chosen to expose the
aider and abetter who simply gives away a contraceptive to 20 times the 90-dny sentence of the
offender himself. The very tenns of the State's criminal statutes, coupled with the de minimus
effect of§§ 21 and 21A in deterring fornication, thus compel the conclusion that such deterrence
cannot reasonably be taken as the purpose of the ban on distribution of contraceptives to
unmarried persons.").
55. DiMa Corp., 185 F.3d at 831.
56. 350 F.3d 631, 636 (7th Cir. 2003).
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offered, and a statement by the local sheriff that the volume of police
calls generated by the club was unrelated to nude dancing, 57 were all
irrelevant because "Alameda Books does not require a court to re-weigh
the evidence considered by a legislative body." 58 The Seventh Circuit
also completely ignored the "shoddy data" analysis of Alameda. In
Gammoh v. City of La Habra, the Ninth Circuit ignored proffered expert
testimony that the studies on which the city relied were "flawed and
irrelevant" and did not conform to the methodological criteria suggested
by the appellants' expert, as that was "simply not the law." 59
Likewise, in Kentucky Restaurant Concepts, Inc. v. City of Louisville, the district court found that evidence challenging the reliability and
probity of the reports upon which the city relied, empirical studies conducted in other municipalities that found no connection between adult
uses and adverse secondary effects, and a compilation of police data
showing no local increase in crime did not disprove the theory that ordinance may reduce criminal activity. 60
Other circuits would clearly come to a different result. One prime
example can be found in Abilene Retail # 30, Inc. v. Board of Commissioners. 61 In that case, the appellate court reversed a summary judgment
that upheld the county's zoning ordinance against a challenge brought
by a local "adult bookstore." 62 The Tenth Circuit found that there were
substantial issues on the record as to whether the legislative body had
adequate evidence of secondary effects before it when it passed the new
ordinance. 63 In particular, the studies cited in the ordinance preamble all
related to urban environments, and no evidence related those studies to
the decidedly rural environment in which this bookstore functioned. 64
Most importantly, the Tenth Circuit held that deferential review of the
57. Id. at 636.
58. Id. at 639.
59. 395 F.3d 1114, 1126 (9th Cir. 2005).
60. 209 F. Supp. 2d 672, 679-80 (W.D. Ky. 2002).
61. 492 F.3d 1164 (10th Cir. 2007), cert. denied, 128 S. Ct. 1762 (2008).
62. Id. at 1175-76.
63. See id.
64. Id. at 1175. Interestingly, the Tenth Circuit panel seemed particularly swayed by the
evidence of the plaintiffs expert, Dr. Dan Linz. See id. at 1187 (Ebel, J., concurring, joined by
McWilliams & Lucero, JJ.) ("Dr. Linz has bolstered this opinion with an academic, peer-reviewed
article that he wrote with others challenging the validity of the County's studies."). He is the same
expert whose opinions and methodology were savaged in Daytona Grand. See Daytona Grand,
Inc. v. City of Daytona Beach, 490 F.3d 860, 863 n.33 (1 Ith Cir. 2007) ("[A]t least three other
circuits have rejected ... auempts by plaintiffs to use studies based on CAD data to cast doubt on
an ordinance that the municipality supported with evidence of the sort relied upon by the City of
Daytona Beach .... Interestingly, Daniel Linz, one of the experts hired by Lillipop's, also coauthored the studies found to be insufficient in the two of these cases." (citations omitted)), cert.
denied, 128 S. Ct. 1246 (2008). The courts apparently reach different conclusions even when they
hear the same thing from the same experts.
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local government's decision did not mean that the Court must rubber
stamp any legislative pronouncement:
We are mindful that judicial review of an ordinance that implicates
the First Amendment "is not a license to reweigh the evidence de
novo, or to replace [legislators'] factual predictions with our own."
However, the Supreme Court has instructed that such deference to the
legislative policymaking role nevertheless "does not foreclose our
independent judgment of the facts bearing on an issue of constitutional law." Our role is to "assure that, in forming its judgments [the
legislature] has drawn reasonable inferences based on substantial
evidence. " 65

It is also noteworthy that the Tenth Circuit was entirely aware of
the fact that it reached a decision contrary to that of other circuits. In the
reported en bane decision, a dissenting judge specifically emphasized
the fact that the circuits were irreconcilably split:
Legally, the significance of this case is illustrated by the fact that
it opens not one, but two, splits with our sister circuits on important
questions of law concerning the amount of judicial deference due legislative judgments. First, the panel opinion sets a new and much
higher burden for municipalities under Alameda Books Step 1 than
has any other circuit court, and in the process creates a circuit split
with the Fifth Circuit. Second, unlike our sister circuits which afford
substantially more judicial deference to legislative judgments, the
concurrence's treatment of Alameda Books Steps 2 and 3 effectively
allows a jury to "veto" legislation whenever it concludes, by a preponderance of the evidence (that is, = 50.0001 %), that the legislature's chosen path is erroneous. 66

Other circuits have reached decisions that echo the Tenth Circuit's
ruling in Abilene Retail. In R. V.S., L.L.C. v. City of Rockford, the Seventh Circuit rejected the notion that a local government can rely exclusively on common sense or common experience to support a secondaryeffects finding:
While it is true that common experience may be relied upon to bolster
a claim that a regulation serves a current governmental interest, the
experience in this case falls short of satisfying the minimal evidentiary showing required by Alameda Books. Indeed, while courts may
credit a municipality's experience, such consideration cannot amount
to an acceptance of an "if they say so" standard. 67

A district judge in Minnesota reached a similar conclusion on similar
65. Abilene, 492 F.3d at 1174 (alterations in original) (citations omitted).
66. Abilene Retail# 30, Inc. v. Bd of Comm' rs, 508 F.3d 958, 959 (10th Cir. 2007) (Gorsuch,
J., dissenting) (footnote omitted) (citations omitted).
67. 361 F.3d 402, 411 (7th Cir. 2004).
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evidence in 22nd Avenue Station, Inc. v. City of Minneapolis. 68
Plaintiff has presented sufficient evidence to cast direct doubt on the
City's rationale. It has submitted both an expert affidavit and a peerreviewed study casting grave doubt on the reliability of the foreign
studies upon which the City relied. It has submitted its own recent
expert analysis of Plaintiffs impact on crime, property values, and
blight in its surrounding neighborhood, which shows that Plaintiff has
not caused the secondary effects that the City seeks to combat. The
City has provided no contrary evidence regarding the impact of 22nd
Avenue Station on its neighborhood. 69

What do the courts agree on in the wake of Alameda Books? The
lower courts seem to agree that, if there is no evidentiary record at all in
support of an ordinance, the law will fail under Alameda Books. 70 The
courts also appear to agree that the evidence relied on by local government both in enacting adult-business regulations and defending them in
court need not be scientific or of Daubert-quality. 71 This is true even if
the studies and testimony introduced by an adult business challenging
the regulation is of Daubert quality. 72 Beyond that point, the cases find
no agreement and no meaningful guidance from the Supreme Court.
This conflict among the circuits is not limited to just the weight of evidence that is necessary to "cast direct doubt" on legislative findings, but
also the form of evi<lem.:e lhal is evtm relevant to meeting these
standards.
In practice, the issue that most divides the lower courts is the sufficiency-of-the-governmental-interest prong. Under Renton and its progeny, a city or state need not conduct new studies or produce evidence
independent of that already generated by other municipalities before
enacting a secondary-effects-based law, "so long as whatever evidence
the [government] relies upon is reasonably believed to be relevant to the
problem that [it] addresses." 73 But how a court determines if this standard is met is not self-apparent.
One of the most fundamental of these issues is the weight to be
given recent local scientific studies as compared to anecdotal accounts
or reports compiled many years ago in other jurisdictions which may or
may not have much in common with the community at issue. In Renton,
the Supreme Court determined that communities need not conduct their
68. 429 F. Supp. 2d 1144 (D. Minn. 2006).
69. Id. at 1150.
70. See, e.g., Peek-A-Boo Lounge of Bradenton, Inc. v. Manatee County, 337 F.3d 1251,
1268-69 (11th Cir. 2003); Giovani Carandola, Ltd. v. Bason, 303 F.3d 507, 515-16 (4th Cir.
2002).
71. See, e.g., Peek-A-Boo Lounge, 337 F.3d at 1268.
72. See Fantasyland Video, Inc. v. County of San Diego, 505 F.3d 996, 1002 (9th Cir. 2007).
73. City of Renton v. Playtime Theatres, Inc., 475 U.S. 41, 51-52 (1986) (emphasis added).
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own studies, but are free to rely on foreign studies, case opinions, and
the like. 74 However, that does not fully answer the factual questions
allowed by Alameda Books.
What happens, for instance, when a community has actual experience with adult entertainment establishments operating for many years
and reliable data are available that show conclusively-to a scientific
certainty-that those businesses cause no unique harms in their communities? Can foreign studies trump actual local experience measured with
reliable statistics? Or put in the terms of Renton analysis, can foreign
studies and anecdotal information ever be "reasonably believed" in light
of local scientific evidence of Daubert quality showing that the government's information is factually incorrect?
As was seen above, that question has been answered differently
even within our own circuit. In Flanigan' s Enterprises, Inc. of Georgia
v. Fulton County, both the county and adult businesses commissioned
studies, which found that local adult clubs were not associated with
adverse secondary effects. 75 The Eleventh Circuit found it was not reasonable for Fulton County to "rely on remote, foreign studies concerning
secondary effects when the county's own current, empirical data conclusively demonstrated that such studies were not relevant to local conditions."76 In contrast, in the Daytona Grand decision, the same court
found that anecdotal information was perfectly acceptable even in light
of empirical, local data that cast significant doubt on the reliability of
that information. 77 In Jameson, the Kentucky Supreme Court expressly
rejected the Eleventh Circuit's suggestion that local studies had any particular value in evaluating secondary-effects claims: "We thus decline to
adopt the rationale offered by the eleventh circuit in Peek-A-Boo Lounge
wherein the court concluded that 'the constitutionality of an ordinance
will depend on local conditions.' " 78 The timing of secondary-effects evidence has also hopelessly divided the Courts. That issue revolves around
when the evidence must be adduced by the government-at the time the
ordinance is enacted or at the time of trial?
Many courts have concluded that evidence in support of the government's position can be introduced at any time and at any stage of the
proceedings. Furthermore, there need not be any showing that the local
legislators were even aware of or concerned about the later-acquired evi74. Id. al 51.
75. 242 F.3d 976, 986 (1 llh Cir. 2001).
76. Id. at 986 (emphasis added).
77. See Daytona Grand, Inc. v. City of Daylona Beach, 490 F.3d 860, 881 (11th Cir. 2007),
cert. denied, 128 S. Ct. 1246 (2008).
78. Commonweallh v. Jameson, 21 S S.W.3d 9, 33 (Ky. 2006) (quoting Peek-A-Boo Lounge
of Bradenton, Inc. v. Manalee County, 337 F.3d 1251, 1272 (lllh Cir. 2003)).
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dence. In extreme cases, the evidentiary support for an adult ordinance
seems to have been discovered for the first time on appeal. That seems
to have been true in the case of Fantasy/and Video, Inc. v. County of San
Diego, where the evidence at trial focused on the alleged association
between late-night crime and adult entertainment. 79 While traffic and
noise were cited by the city as justification for the ordinance, it is apparent that neither side devoted much attention to this issue at trial and that
this issue did not serve as the foundation for the district court's decision.
Nonetheless, the appellate court seized on "noise and traffic" as the basis
for its conclusion that the plaintiff had failed to rebut the claimed secondary effects. 80 Other Courts have reached a similarly extreme
conclusion. 81
Other courts, however, come to the conclusion that in order for a
speech-restrictive law to be upheld, the secondary-effects record must be
made at the time of legislative enactment (in view of Renton's command
that the government must "rely" upon evidence reasonably believed to
be relevant to the problems that it is attempting to address). 82
Accordingly, in those jurisdictions that allow post-enactment secondary-effects substantiation, a litigant can appropriately "cast doubt
upon" those secondary effects articulated in a bill's legislative preambles but nevertheless find himself losing the constitutional challenge
when a novel secondary effect is used in court for the first time to justify
the law. This affords an opportunity for both government and deferential
courts to come up with justifications that would strain the reasonable
beliefs of even the most credulous of legislators.
A neutral observer might conclude that adult businesses are not litigating on a level playing field and that the usual rules of evidence and
burdens of proof have been ignored to fit law to policy. Surely, the
courts' interest in promoting due process and fundamental fairness
might be questioned where one litigant can ambush another with an
79. 373 F. Supp. 2d 1094, 1108 (S.D. Cal. 2005), ajf'd, 505 F.3d 996 (9th Cir. 2007).
80. See Fantasy/and, 505 F.3d at 1002.
81. See, e.g., Fantasy Ranch Inc. v. City of Arlington, 459 F.3d 546, 560 (5th Cir. 2006);
Giovani Carandola, Ltd. v. Bason, 303 F.3d 507, 515 (4th Cir. 2002); Essence, Inc. v. City of
Federal Heights, 285 F.3cJ 1272, 1284-85 (10th Cir. 2002); Deja Vu of Nashville, Inc. v. Metro.
Gov't, 274 F.3d 377, 393 n.4 (6th Cir. 2001); DiMa Corp. v. Town of Hallie, 185 F.3d 823,
829-30 (7th Cir. 1999); Farkas v. Miller, 151 F.3d 900, 905 (8th Cir. 1998); Mitchell v. Comm'n
on Adult Entm't Establishments, 10 F.3d 123, 136-37 (3rd Cir. 1993).
82. See, e.g., Illusions-Dallas Private Club, Inc. v. Steen, 482 F.3d 299, 314-15 (5th Cir.
2007) (noting that legislature must actually rely on the evidence when enacting law); White River
Amusement Pub, Inc. v. Town of Hartford, 481 F.3d 163, 171-72 (2d Cir. 2007) ("Defendants
argue that they may rely on 'any evidence' of secondary effects, regardless of whether they
reviewed such evidence before or after enacting the Ordinance. We disagree."); Peek-A-Boo
lounge, 337 F.3d at 1267 ("This Court has held that Renton requires at least some pre-enactment
evidence." (citing Ranch House, Inc. v. Amerson, 238 F.3d 1273, 1283 (I Ith Cir. 2001 ))).
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entirely new theory at trial or even on appeal. That is precisely what
happens when a local government is allowed to rely on "new" secondary
effects claims and previously undisclosed evidence after the adult business has completed its case in chief. That is a puzzling procedure not
found elsewhere in the law.
Further divisions appear all across the country on every issue
related to secondary-effects proofs. For example, the courts split over
whether the generally relied-upon secondary-effects reports examining
adult bookstores and live entertainment venues can be used to justify
regulations of "take-out" only facilities where there is no viewing of
adult entertainment on the premises. 83
There is even a conflict among the circuits on an issue as seemingly
narrow as whether secondary effects can justify a governmental interest
in regulating a single instance of expressive nudity. 84
The lack of clarity from the Supreme Court on these issues has led
to a point where there appears to be little or no scrutiny given to whether
an articulated governmental problem can truly be tied to "adult"
entertainment and where, irrespective of the Supreme Court's comments
in Pap's and Alameda Books, there really is little ability to challenge the
mere pretext assertion of the governmental interest of adverse secondary
effects.
The culmination of this judicial trend was reached in two recent
cases. In 5634 East Hillsborough A venue, Inc. v. Hillsborough County, 85
a district judge, expanding on the Daytona Grand decision, determined
that a litigant can never overcome
the government's record as long as
r
there is any evidence - no matter the quality.
Once the County relied on evidence it reasonably believed to be relevant to the problem of adverse secondary effects, the burden shifted
to the Plaintiffs to "cast direct doubt" on the County's reasoning. This
cannot be accomplished, however, by simply providing reports and
testimony reaching a contrary conclusion such as those prepared and
given by Ors. Danner, Fisher, and Hanna, and Mr. Schauseil, all
experts retained by the Plaintiffs. Daytona Grand made it clear that
given the existence of different conclusions based on studies, either
empirical or anecdotal, the Court may not substitute its judgment for
83. Compare Encore Videos, Inc. v. City of San Antonio, 330 F.3d 288, 295 (5th Cir. 2003)
(per curiam) (cannot justify), with Z.J. Gifts D-2, L.L.C. v. City of Aurora, 136 F.3d 683, 687
(10th Cir. 1998) (can justify), and ILQ Invs., Inc. v. City of Rochester, 25 F.3d 1413, 1418 (8th
Cir. 1994) (can justify).
84. Compare BZAPS, Inc. v. City of Mankato, 268 F.3c.I 603, 606-07 (8th Cir. 2001) (they
can), with Tollis Inc. v. San Bernardino County, 827 F.2d 1329, 1333 (9th Cir. 1987) (they
cannot).
85. No. 8:06-cv-1695-T-26EAJ, 2007 WL 2936211, at *I (M.D. Fla. Oct. 4, 2007), aff'd, 294
F. App'x 435 (I Ith Cir. 2008).
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the Board. 86

This trend has reached its zenith in Deja Vu of Nashville, Inc. v.
Metropolitan Government, 87 where the adult businesses were precluded
from even seeking discovery regarding secondary effects.
Deja Vu is not entitled to discovery regarding secondary effects. We
have followed the Supreme Court in deferring to local governments'
conclusions regarding whether and how their ordinances address
adverse secondary effects of adult-oriented establishments. It is clear,
for instance, that a local government does not need localized proof of
adverse secondary effects in order to regulate adult establishments.
Similarly, all that is needed to justify a regulation is a reasonable
belief that it will help ameliorate such secondary effects. Deja Vu
offers no authority entitling it to undermine this deference through
discovery. 88

Other courts, out of principle or simple confusion, have completely
sidestepped all of these issues by refusing to "specify the methodological standards to which [a litigant's] evidence must conform" 89 in order
to successfully challenge the stated secondary-effects basis for the enactment of a speech-restrictive law. Things are pretty bad when a federal
court explicitly decides a case by not deciding. 90
That leaves this Article where it started. The law of secondary
effects is a mess, and no amount of analysis will reconcile these cases or
bring the slightest amount of certainty or predictability to pending litigation. Arguably, the Supreme Court's fractured decisions in Barnes, City
of Erie, and Alameda Books have only made the situation worse. One
could hope for better guidance in an area of the law directly affecting
fundamental First Amendment rights.

86.
87.
88.
89.
90.

Id. at *7 (footnote omitted).
466 F.3d 391 (6th Cir. 2006).
Id. at 398 (citations omitted).
See Gammoh v. City of La Habra, 395 F.3d 1114, 1127 (9th Cir. 2005).
See, e.g., City of Chicago v. Pooh Bah Enters., Inc., 865 N.E.2d 133, 159 (Ill. 2006).
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Do "Off-Site" Adult Businesses Have Secondary Effects?
Legal Doctrine, Social Theory, and Empirical Evidence*
Richard McCleary

Alan C. Weinstein

ABSTRACT

Recent federal court decisions appear to limit the ability of cities to mitigate the ambient
crime risks associated with adult entertainment businesses. In one instance, a court has assumed
that criminological theories do not apply to "off-site" adult businesses. After developing the
legal doctrine of secondary effects, we demonstrate that the prevailing criminological theory
applies to all adult business models. To corroborate the theory, we report the results of a
before/after quasi-experiment for an off-site adult business. When an off-site adult business
opens, ambient crime risk doubles compared to a control area. As theory predicts, moreover,
ambient victimization risk is most acute in night-time hours. The theoretical development and
empiric.al results have obvious implications for the evolving legal poctrine of secondary effects.
INTRODUCTION

Can a government, through zoning and licensing, regulate stores that sell sexually explicit
material strictly for off-site use? As a matter of law, expressive activities that occur inside adult
businesses enjoy a degree of First Amendment protection. 1 The U.S. Supreme Court and the
lower federal courts have ruled, nevertheless, that governments may regulate adult businesses so
long as the regulations are aimed at mitigating the businesses' potential adverse "secondary
effects," such as ambient noise, blight, and in particular, crime. 2
To enact an adult business ordinance, a government must collect evidence to show that
the businesses are associated with negative secondary effects. Many of the studies conducted by
governments over the last three decades find that adult businesses do have significant secondary
effects. Most of these studies assume that different types of adult businesses - cabarets,
bookstores, arcades, etc. - have identical secondary effects, however. Whether warranted or not,
this assumption has become legally problematic.
To illustrate the problem, suppose that each type of adult business has a unique "average"
secondary effect. This implies that one of these different types would have the lowest effect of
any adult business. The secondary effects of this type of business might conceivably be
sufficiently de minimus as to fall below the Constitutional threshold where a government could
regulate its operation. A ltematively, if the effect falls just above the threshold, the method of
operation of that type of business might be "tweaked" to force its secondary effects below the
threshold.

* Correspondence to mccleary@ uci.edu or aJan. weinstein@law.csuohio.edu. An earlier version
of this paper was read at a panel of the American Society for Criminology November 14t\ 2007,
Atlanta, GA. Marcus Felson, James W. Meeker, Wendy Regoeczi and anonymous referees
commented on early drafts.
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What might this "bullet-proof' type of adult business look like? Common sense
suggests that it would be a store that sells adult merchandise for off-site use. 3 The typical
customer drives to the store; parks; goes in; makes a purchase; comes out; and drives away.
Except for the merchandise purchased, this routine activity is indistinguishable from the routine
activities of convenience stores, dry cleaners, and libraries. Common sense argues then, that the
secondary effects associated with off-site adult businesses are likely to be no larger than the
analogous effects associated with convenience stores, dry cleaners, and libraries.
Adult book and video stores have made this common sense argument and some courts
have found it persuasive. Like many common sense arguments, this one ignores theoretically
relevant differences between adult and non-adult businesses. In fact, the routine activity theory
of crime (Cohen and Felson, 1979; Felson and Cohen, 1980; Sherman, Gartin, and Buergner,
1989) predicts that virtually all types of adult businesses will have large, significant crimerelated secondary effects. The case study results reported here corroborate the theory for stores
that sell adult merchandise strictly for off-site use. Before presenting the theory and evidence,
we outline the evolution of the laws that Andrew (2000) calls the "secondary effects doctrine."
EVOLUTION OF THE SECONDARY EFFECTS DOCTRINE

Although the court decisions that motivate this essay were published in 2002 and 2003,
both rest on an evolving body of law that begins thirty years earlier. In the late 1960s, Boston's
city planners proposed to concentrate the city's adult businesses in a single small district. This
proposal had two theoretical advantages. First, it would keep vice activity out of the city's other
districts. Second, it would allow the police to focus resources on a small area, thereby reducing
the risk of crimes associated with vice.
By the early 1970s, the failure of Boston's "combat zone" experiment was obvious
(Skogan, 1992; Garnett, 2005). At about this time, Detroit consulted with social scientists and
real estate experts on the question of whether adult businesses should be allowed to locate near
other adult businesses. The experts agreed that dispersing adult businesses would mitigate their
secondary effects. Relying on the experts' opinions, Detroit enacted an ordinance that set
minimum distances between adult business sites. (American Mini-Theatres, Inc. v. Gribbs 1975
at 1018). Forced to relocate, several existing adult businesses challenged the Constitutionality
of the Detroit ordinance. Borrowing from the vocabulary of antitrust cases, the U.S. Supreme
Court ruled in Young v. American Mini-Theatres (1976) that governments could enact adult
business ordinances so long as the ordinances were aimed at mitigating adverse secondary
effects. By this test, the Court upheld the Detroit ordinance.
Although Young (1976) required that regulations be based on secondary effects evidence,
it said nothing about the quantity or quality of the evidence. These questions were addressed ten
years later in City of Renton v. Playtime Theatres, Inc. (1986). In the early 1980s, Renton,
Washington enacted a zoning ordinance that in many respects resembled the ordinance
challenged in Young. Since Renton had no adult businesses, it could not base its ordinance on
local studies and so looked to a Washington Supreme Court opinion reviewing studies from
nearby Seattle. (Northend Cinema, Inc. v. Seattle 1978).
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A year later, two theaters located in a prohibited district began to show x-rated films. In
the ensuing challenge, the Supreme Court ruled that the ordinance complied with the Young
(1976) standard in that its sole purpose was the mitigation of secondary effects. Further, the
Court explicitly stated that a city need not conduct its own study of secondary effects or produce
evidence of secondary effects in addition to that already available from other cities before
enacting an ordinance regulating adult businesses, so long as the city believed that whatever
studies or evidence it relied on were relevant to the problem the city was addressing. (Renton
1986 at 51-52). Renton (1986) thus legitimized the practice of basing a local ordinance on
secondary effects studies from other communities. Renton ( 1986) also set a reliability threshold,
albeit a low one, for the government's secondary effects evidence. The evidence must be
"reasonably believed to be relevant." (Renton 1986 at 51-52).
The Supreme Court revisited this issue sixteen years later in its decision in City of Los
Angeles v. Alameda Books, Inc. (2002). In 1977, Los Angeles had conducted a comprehensive
secondary effects study that found, among other things, that concentrations of adult businesses
were associated with high ambient crime rates. Based on this finding, Los Angeles enacted an
ordinance requiring adult businesses to be separated by a minimum distance. The ordinance was
amended in 1983 to prevent businesses from evading the minimum distance rule by merging into
a single entity. Instead of requiring minimum distances between adult businesses, the amended
ordinance required minimum distances between distinct adult entertainment activities. Adult
businesses that combined on-site coin-operated video viewing booths with sales of videos for
off-site use were prohibited. 4 These multiple-activity businesses were forced to segregate their
on-site and off-site activities.
In 1995, two multiple-activity businesses challenged the amended ordinance. Since the
1977 study said nothing about the secondary effects of combining multiple activities under one
roof, they argued that Los Angeles had no evidence that multiple-activity businesses were
associated with secondary effects. The federal District Court agreed and the 9th Circuit Court of
Appeals affirmed on the ground that because the 1977 Los Angeles study had not investigated
the effects of multiple-activities under one roof, the evidence for the amended ordinance did not
meet Renton 's threshold of being reasonably relevant. (Alameda Books v. City of Los Angeles
2000). But the U.S. Supreme Court took a different view.
As often happens in First Amendment cases, the Supreme Court's decision did not
produce a clear majority holding. Because the 1977 Los Angeles study had not investigated the
effects of multiple-activities under one roof, the 9th Circuit fow1d that the evidence for the
amended ordinance did not meet the Renton (1986) threshold. (Alameda Books 2000 at 727-28).
While acknowledging the limitations of the 1977 study, Justice O'Connor argued that Los
Angeles could infer from its study that concentrations of adult activities would also be associated
with secondary effects and, thus, that Los Angeles had complied with the evidentiary
requirement of Renton (1986). 5 Justice O'Connor then addressed what evidentiary standard a
city would need to meet. After noting that in Renton (1986) the Court "held that a municipality
may rely on any evidence that is 'reasonably believed to be relevant' for demonstrating a
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connection between speech and a substantial independent government interest," Justice
O'Connor wrote:
This is not to say that a municipality can get away with shoddy data or reasoning.
The municipality's evidence must fairly support the municipality's rationale for its
ordinance. If plaintiffs fail to cast direct doubt on this rationale, either by
demonstrating that the municipality's evidence does not support its rationale or by
furnishing evidence that disputes the municipality's factual findings, the
municipality meets the standard set forth in Renton. If plaintiffs succeed in casting
doubt on a municipality's rationale in either manner, the burden shifts back to the
municipality to supplement the record with evidence renewing support for a theory
that justifies its ordinance. (City of Los Angeles 2002 at 438-39).
Applying this test to the case at hand, Justice O'Connor concluded that, given the early stage of
the litigation, the city had complied with the evidentiary requirement of Renton (1986).
Justice Kennedy wrote a lengthy concurring opinion to express concern that "the ·
plurality' application of Renton (1986) mi.ght con titute a subtle expansion" of what is pennitted
under that case. (City of Los Angeles 2002 at 425). 6 In a dissenting opinion, Justice Souter,
joined in part by Justice Breyer, argued that imposing stricter evidentiary standards on
governments would guard against potential abuses and called for the Court to impose on
government a requirement that it demonstrate empirically "that the [negative secondary] effects
exist, that they are caused by the expressive activity subject to the zoning, and that the zoning
can be expected either to ameliorate them or to enhance the capacity of the government to
combat them (say, by concentrating them in one area), without suppressing the expressive
activity itself." (City of Los Angeles 2002 at 452-53). 7 In the final section of his dissent, which
Justice Breyer did not join, Justice Souter applied this standard to the case at hand and argued
that the city offered neither a rationale nor evidence to support the proposition that an adult
bookstore combined with video booths would produce the claimed secondary effects. (City of
Los Angeles 2002 at 461-64).
In the wake of Alameda Books (2002), adult businesses began to use the approach spelled
out by the plurality to challenge ordinances. With one exception, most of these challenges have
failed. If a regulation has a plausible rationale and if it is supported by at least some evidence,
the courts continue to show substantial deference to legislatures. See, e.g., (GM.Enterprises, Inc.
v. Town of St. Joseph, WI 2003; Giovani Carandola, Ltd. v. Fox 2005; Abilene Retail #30, Inc.
v. Board of Commissioners of Dickinson Cty. 2005). 8
Challenges to government regulations of off-site adult businesses are an exception to this
rule. In Encore Videos, Inc. v. City of San Antonio (2003 ), an ordinance classified off-site book
and video stores as adult entertainment businesses if their inventories included 20 percent adult
material. Citing Alameda Books (2002), an off-site book store challenged the ordinance's
rationale and underlying evidence. Agreeing, the 5th Circuit found that San Antonio had relied
on studies that either excluded off-site adult businesses or, otherwise, had not distinguished
between the effects of on-site and off-site adult businesses. In the Court's view, moreover, the

OFF-SITE ADULT BUSINESSES -

5

city's rationale for ignoring the differences between on-site and off-site businesses was weak.
Off-site businesses differ from on-site ones, because it is only reasonable to
assume that the former are less likely to create harmful secondary effects because
of the fact that consumers of pornography are not as likely to linger in the area
and engage in public alcohol consumption and other undesirable activities.
(Encore Videos at 294-95).
Other factors influenced the decision, of course, and a recent 5th Circuit decision, to be discussed
shortly, clarifies Encore Videos (2003). For present purposes, however, we end with the Court's
theory. While the theory is compelling from a commonsense perspective, it ignores theoretically
relevant characteristics of off-site adult businesses.
THE ROUTINE ACTIVITY THEORY OF CRIME HOT SPOTS

The prevailing criminological theory of secondary effects is derived from a special case
of the routine activity theory of crime (Cohen and Felson, 1979; Felson and Cohen, 1980;
Clarke, 1983; Felson, 1998). Applied to secondary effects, the theory holds that the routine
activity at adult business sites attracts predators, generating a "hotspot of predatory crime"
(Sherman, Gartin, and Buerger, 1989; Brantingham and Brantingham, 1981, 1993).
Applied to crime hotspots, the routine activity theory assumes that a pool of offenders
moves freely from site to site, stopping to prey when a relatively attractive site is discovered.
The relative attractiveness of a site is proportional to the number of targets, weighted by their
value, and inversely proportional to the level of police presence at the site. Sites with relatively
many high-value targets and relatively low police presence attract relatively many predators.
Limiting the routine activity theory to crime hot spots allows for two simplifications of
the original general theory of Cohen and Felson (1979; Felson and Cohen, 1980). First, the
original theory's more general "capable guardians" factor can be reduced to police presence at
the site. Second, the original theory's more general "suitability" factor, which determines the
relative risk of a target, can be reduced to the value, in the predator's estimation, of the targets at
a site. Both simplifications reflect the characteristics of the expected offenders.
The offenders who are attracted to adult business sites lack legitimate means of livelihood
and devote substantial time to illegitimate activities. By Sutherland's (193 7) definition, they are
"professional thieves." Otherwise, they are a heterogeneous group. Some are vice purveyors
who dabble in crime; others are criminals who use the promise of vice to lure and lull their
victims. Despite their heterogeneity, these predators share a rational decision-making calculus
that draws them to adult business sites.
The connection between vice and predatory crime has been a popular plot device for at
least 250 years. John Gay's (1728) Beggars Opera, for example, centers on the relationship
between MacHeath, a predatory criminal, and the vice ring composed of Peachum, Lucy, and
Jenny. This popular view is reinforced by the empirical literature on criminal lifestyles and
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thought processes. The earliest and best-known study (Shaw, 1930; Snodgrass, 1982) describes
"Stanley," a delinquent who lives with a prostitute and preys on her clients.
Criminological thinking on the connection between vice and predatory crime has changed
little in the 75 years since Shaw's Jack-Roller (Felson, 2006; Potter, 1989). To document the
rational choices of predatory criminals, Wright and Decker (1997) interviewed 86 active armed
robbers. Asked to describe a perfect victim, all mentioned victims involved in vice, either as
sellers or buyers. Three of the armed robbers worked as prostitutes:
From their perspective, the ideal robbery target was a married man in search of an
illicit sexual adventure; he would be disinclined to make a police report for fear of
exposing his own deviance (p. 69).
The rational calculus described by these prostitute-robbers echoes the descriptions of other
predators (see, e.g., Bennett and Wright, 1984; Feeney, 1986; Fleisher, 1995; Katz, 1988, 1991;
Shover, 1998).
Like tourist attractions (Dimanche and Lepetic, 1999; Danner, 2003) and sporting events
(Corcoran, Wilson and Ware, 2003; Westcott, 2006), adult business sites attract targets from
wide catchment areas. Compared to the targets attracted to these other hotspots, however, adult
business patrons are disproportionately male, open to vice overtures, and carry cash. When
victimized, moreover, adult business patrons are reluctant to involve the police. They are
"perfect" victims, from the rational predator's perspective.
Given a choice among equally lucrative sites, predators prefer sites with low levels of
police presence (Sherman and Weisburd, 1995). In the original statement of the routine activity
theory (Cohen and Felson, 1979; Felson and Cohen, 1980), the pool of"capable guardians"
included not only the police but, also, the targets themselves and any potential witnesses. Given
the stigma associated with adult businesses, however, customers may be reluctant to have their
presence at the site documented in police records. The level of guardianship at an adult business
site then is proportional to the level of physical (e.g., motor or foot patrols) or virtual (e.g.,
security cameras) police presence.
The relative effectiveness of a fixed level of police presence can be affected by broadly
defined environmental factors, of course. Because conventional police patrolling is less effective
in darkness, for example, ambient victimization risk rises after dark (Coupe and Blake, 2006).
Architectural structures that obscure vision can have a similar effect but outdoor lighting can
mitigate the risk (Farrington and Welsh, 2002). Because rural areas have fewer police resources
(Thurman and McGarrell, 1997; Weisheit, Falcone, and Wells, 1999), rational predators may
view rural adult business sites as more attractive (McCleary, 2008).
In theory, any type of adult business that attracts high-value targets will generate an
ambient public safety hazard. The theory allows for qualitative differences nevertheless. Some
differences arise from idiosyncratic opportunity structures associated with a particular type of
adult business. In this instance, for example, the video viewing booths that distinguish on-site
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and off-site adult bookstores create opportunities for victimless vice crimes (Sundholm, 1973;
Tewksbury, 1993; Weatherford, 1986). To the extent that on-site and off-site adult bookstores
attract high-value targets from wide catchment areas, both business types are expected to attract
predators to their neighborhoods, thereby generating ambient victimization risk. The case study
data presented here corroborate this theoretical expectation.
DR. JOHN'S: A CASE STUDY

Adult businesses are nothing new to Sioux City, Iowa. Two adult businesses had
operated without incident in the city's older downtown area for decades. Although both
businesses sold sexually explicit DVDs for off-site use, most of their revenue came from coinoperated viewing booths. Nevertheless, strictly speaking, both belonged to the adult business
model that Justice Souter characterized as the "commercially natural, if not universal" model.
(City of Los Angeles 2002). In terms of "look and feel," the two businesses were
indistinguishable from adult businesses in larger cities.
In March, 2004, a third adult business, Dr. Johns, opened in Sioux City. Unlike the two
existing businesses, D1: Johns had no viewing booths. It was located in a newer area of the city
and lacked the garish appearance often associated with adult businesses generally and, in
particular, with Sioux City's two existing adult businesses. During subsequent litigation, the trial
judge commented on this fact:
[T]he first impression of the store is a far cry from the first image that most
people would likely have of an "adult book store" or "sex shop." There is nothing
seedy about the neighborhood, store building, or store front. In fact, from a quick
drive-by, one would likely assume that the business was a rather upscale retail
store for women's clothing and accessories. There are no "adult" signs or banners
proclaiming "peep shows," "live entertainment booths," "XXX movies," "live
models," "adult massage," or any of the other tasteless come-ons all too familiar
from adult entertainment stores that exist in virtually every American city of any
size and which one may find scattered along interstates and highways even in
rural America. (Dr. John's, Inc. v. City of Sioux City, IA 2005 at 1103).
The trial judge's drive-by impression may overstate the point. Few passers-by would mistake Dr.
Johns for anything other than what it was.
Regardless of its look and feel Dr. John s was located in a prohibited zone. When Sioux
City attempted to enforce its zoning code, Dr. Johns sued, arguing that off-site adult businesses
lacked the typical crime-related secondary effects associated with adult businesses. To counter
this argument, Sioux City produced police reports of incidents occurring within 500 feet of Dr.
Johns during the four years between January 1st, 2002 and December 31st, 2005. For purposes
of quasi-experimental control, reports of incidents occurring within 500 feet of a nearby motel
were also retrieved.
Table 1 breaks the incidents down by broad categories for 793 days before and 668 days
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after Dr. Johns opened. In the Dr. Johns circle, the annual crime rate rose from 7 .8 to 22.4
incidents per year, an increase of approximately 190 percent. Crime in the control circle rose as
well, from 20.3 to 25.1 incidents per year, a more modest increase of approximately 25 percent.
Assuming that plausible alternative hypotheses can be ruled out, a crude comparison of rates
suggests that Dr. Johns poses an ambient victimization risk.

Table 1- Crime Incidents Before and After the Opening of Dr. John's
Dr. John's

Control

Before

After

Before

After

Property
Personal
Other

10
1
6

20
3
18

21
8
15

25
5
16

Total

17

41

44

46

Null Hypothesis. The most obvious alternative hypothesis is that the before/after effect
is due to chance. To test this hypothesis, we take advantage of the fact that crime incidents in the
two circles are not different than Poisson (Haight, 1967: 94-95). Under a Poisson hypothesis, the
after/before odds for the Dr. Johns and control circles, reported in Table 2, are distributed as
unit-mean log-Normal variables (Bishop, Fienberg, and Holland, 1975: 315-17). The ratio of the
two odds, also distributed as unit-mean log-Normal, is the maximum-likelihood estimate of the
before/after change. In this instance, the estimated odds ratio (17 /41 x 44/46 ::::; 2.31) implies that
ambient crime rose by 131 percent after the opening of Dr. Johns. Since estimates of this size or
larger occur by chance with probability smaller than 0.01, the null hypothesis is rejected.

Table 2 - Null Hypothesis Tests
Before

Total Incidents
Dr. John's
Control

After

N

Rate

N

Rate

A:B Odds

Ratio

p<

17
44

7.8
20.3

41
46

22.4
25.1

2.86
1.24

2.31

0.01

Before

Officer-Initiated Excluded
Dr. John's
Control

After

N

Rate

N

Rate

A:B Odds

Ratio

p<

12
26

5.5
12.0

31
32

16.9
17.5

3.08
1.46

2.11

0.04

Internal Validity. Another set of alternative hypotheses involve uncontrolled threats to
internal validity. The quasi-experimental design summarized in Table 1 is a variation of the
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Campbell and Stanley (1963: 55) "multiple interrupted time series quasi-experiment." It is "the
best of the more feasible designs," in their opinion (Campbell and Stanley, 1963: 57; see also,
Cook and Campbell, 1979: 214-218; Shadish, Cook, and Campbell, 2002: 206). All three
primary authorities cite history, maturation, and instrumentation as plausible threats to internal
validity. The control circle contrast makes these threats implausible in principle. If the Dr.
Johns and control circles have significantly different crime risk factors, however, the quasiexperimental contrast fails.
Campbell and Stanley (1966, pp. 55-57) analyze the failed quasi-experimental contrast as
a selection-interaction threat. Because selection-interaction is defined by the logical conjunction
of selection and, in this instance, history, maturation, or instrumentation, selection-interaction is
ruled out by ruling out selection; or by ruling out history, maturation, and instrumentation. We
use both arguments to rule out the plausible alternative explanations based on uncontrolled
threats to internal validity.

Selection. Ambient crime risk factors in the Dr. Johns and control circles seem roughly
comparable. Because the two circles are tangent, for example, face the same thoroughfare, and
have identical pedestrian accesses, their traffic flows are identical. Because the two circles have
roughly the same numbers and types of businesses, they have roughly comparable opportunities
for commercial crime. The circles are in the same Census blocks, municipal zone, and postal
(zip) code.
The crime rates in Table 2 suggest one apparent difference, nevertheless. Over the 793day pre-intervention period, the crime rate in the control circle is approximately 2.5 times that of
the Dr. Johns circle. Much of this difference is due to the fact that the control circle is centered
on a motel and that the local police department uses a National Incident Based Reporting
(NIBRS) coding protocol. 9 If the Uniform Crime Reporting (UCR) "hotel" and "hierarchical"
coding rules were applied to these data, the difference in crime rates would be reduced by half
(Rantala and Edwards, 2000; James and Council, 2008). 10 Since the NIBRS protocol is used in
both the pre- and post-intervention segments, of course, its effect is cancelled in the before/after
ratio. Otherwise, the control circle appears roughly comparable to the Dr. Johns circle in all
theoretically relevant respects.
Although a selection-interaction threat cannot be ruled out categorically, it does not seem
to be wholly plausible. When plausibility of the conjoined threats of history, maturation, and/or
instrumentation are considered, moreover, a selection-interaction seem wholly implausible. We
begin with the least plausible of the three conjoined threats.

Maturation. If a times series is a realization of a non-stationary process, any arbitrary
test of a before/after null hypothesis is biased in favor of rejection. Since homogeneous Poisson
processes are stationary (Kingman, 1993: 9-10), the maturation hypothesis can be tested through
a Poisson goodness-of-fit test. Since a Kolomogorov-Smirnov test statistic (Kendall and Stuart,
1979: 4 76-481) for the daily time series (Z = 0.14) lies within the 95 percent confidence interval
(p <0.89), the Poisson hypothesis cannot be rejected. Accordingly, the maturation hypothesis is
implausible.
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History. To assess the threat of history, public records and local media were searched for
the period of 120 days before and 120 days after the opening of Dr. Johns. The search turned up
no potentially disruptive events within 1,500 feet of either site during that period. History too is
implausible.
Instrumentation. Instrumentation threats arise in crime rate time series when an
intervention affects the manner in which crimes incidents are recorded (McCleary, Erven, and
Nienstedt, 1982). If the opening of an adult business like Dr. Johns leads to heightened police
surveillance, for exampl.e the probability of discovering and recording latent incidents may
11
rise. Whereas thi explanation mi.gilt be plausible for crime incidents discovered by police
patrols, however, it is implausible for crimes reported to the police by victims or witnesses.
This suggests a straightforward test of the instrumentation hypothesis. Based on their
independent reading of crime incident narrative reports, graduate research assistants separated
the incidents into incidents initiated by a complaining victim or witness and incidents initiated by
patrol officers. As reported in Table 2, excluding officer-initiated crime incidents leads to the
same conclusion. The null hypothesis is rejected with 95 percent confidence, rendering the
instrumentation hypothesis implausible.

Table 3 - Crime Incidents by Time of Occurrence

Dr. John's

Control

Before

After

Before

After

8PM-3:59AM
4AM- 7:59PM

3
14

21
20

12
32

13
33

Total

17

41

44

46

Odds Ratio= 4.66; t-Statistic = 1.88
In addition to hypothesis tests for specific threats to internal validity, the plausibility of
any alternative hypothesis rests on the coherence of the observed effect (Shadish, Cook, and
Campbell, 2002: 35-36). Table 3 reports auxiliary data that indirectly corroborate a nominal
interpretation of the before/after effect. The before/after effect is most pronounced during the
eight-hour overnight shift. Because 24-hour businesses had operated in both circles without
interruption since 2002, the abrupt increase in nighttime risk cannot be attributed to the mere
onset of late-night and early-morning commerce but, rather, must be attributed to the adult nature
of the new commercial activity.
DISCUSSION

Readers who are unfamiliar with Poisson time series might be tempted to discount the
statistical significance levels reported in Tables 1-3. The statistical significance of a Poisson

11
time series effect is determined not by the number of non-zero observations, however, but by the
length of the series. Time series ofN=l,461 daily observations are sufficiently long to detect
effects considerably smaller than those reported.
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Although the common threats to internal validity cannot be ruled out categorically, they
do not seem plausible in light of the available auxiliary data. Questions of generality remain, of
course. That is the nature of case study evidence. Nevertheless, in light of the strong underlying
theory and the coherent pattern of effects, it is reasonable to think that the findings apply to offsite adult businesses generally.
The routine activity theory of hot spots holds that people who carry cash and who are
reluctant to report crimes are at risk of predation. Adult business customers are not alone in that
respect. Drug dealers (Topalli, Wright and Fornango, 2002) and illegal immigrants (Davis, Erez,
and Avitabile, 2001) are vulnerable to predation for similar reasons. When vulnerable targets are
attracted to a site, their presence attracts predators with predictable consequences: ambient crime
risk. Adult business sites are not unique in that respect. Currency exchanges are notorious hot
spots because illegal immigrants who cash checks at the site are robbed as they walk home (Barr,
2004). Pedestrians in downtown commercial districts do not carry cash and arc not reluctant to
report crimes; and they have relatively low robbery risks (Wright and Decker, 1997).
The coherent pattern of effects reinforces the theory. The routine activity theory holds
that crime rates rise and fall across a 24-hour day in response to the diurnal routine activity cycle,
for example. Crime rates are lower at night because businesses are closed and people are safely
asleep in their homes; fewer targets are available for predation. When targets are at risk around
the clock, however, the risk is most acute in hours of darkness (Van Koppen and Jansen, 1999;
Coupe and Blake, 2006). The corroborating post-intervention diurnal cycle (Table 3) makes the
straightforward generalization more credible.
In contrast to the relevant criminological theory, the common sense theory of secondary
effects predicts that off-site adult bookstores pose relatively small ambient public safety hazards.
This prediction rests on the assumption that an "average" customer drives up to the store, parks,
runs in, makes a purchase, runs out, and drives off. Because the "average" customer spends very
little time in and around the store, the neighborhood will have few (if any) vulnerable targets to
attract predators. Absent both targets and predators, common sense argues the crime-related
secondary effects of off-site adult bookstores will be smaller than the analogous effects of on-site
adult businesses.
Although the assumed "average" behavior of off-site adult business customers may be
consistent with common sense, it is inconsistent with the data. In an ethnographic study of an
off-site adult business, Hefley (2007) reports that patrons spend significant periods of time in the
immediate vicinity of the site. Some wait outside until the business is empty. Others "case" the
business on multiple occasions before deciding to enter. Some patrons park their cars a block or
more away and walk to the store. These "average" behaviors attract predators to the site,
creating the ambient public safety hazard predicted by the routine activity theory.
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Like the formal scientific theories that they precede, common sense theories evolve in
light of experience (Popper, 1979: 32-105). An ambiguous passage in the Encore Videos (2002)
decision left the impression that the 5th Circuit had endorsed an interpretation of criminological
theory favoring the plaintiffs. Four years later, however, in H and A Land Corp. v. City of
Kennedale (2007), the Court revisited the issue. In Encore Videos (2002), the 5th Circuit struck
down portions of a San Antonio ordinance that dealt with off-site adult bookstores because the
factual predicate of the ordinance included no secondary effects studies of off-site stores. The
factual predicate of the ordinance challenged in Hand A Land Corp (2007), in contrast, included
at least two tudies of the secondary effects of off-site adult businesses. The 5th Circuit panel
upheld the ordinance on that basis:
This case differs from Encore Videos because Kennedale, unlike San Antonio,
offers evidence that purports to show a connection between purely off-site
businesses, or "bookstores," and harmful secondary effects. (Hand A Land Corp
2007 at 339)
The .5th Circuit panel, including one member who had participated in Encore Videos, took the
unusual step of retracting the ambiguous passage that seemed to endorse an interpretation of
criminological theory favoring plaintiffs. This clarification proved prescient. One week later, a
customer who had parked several hundred feet away from one of the plaintiff's off-site stores
was confronted by an armed robber and seriously wounded (Bourgeois, 2007). The facts of this
incident are consistent the data and theory. 12
The secondary effects studies relied upon in H and A Land Corp. (2007), as well as the
case study findings reported here, corroborate the criminological theory of routine activities. In
tum, these findings corroborate the findings and experiences of urban planners (Burr, 1998; Ford
and Beveridge, 2004; Papayanis, 2000; Ryder, 2004). The emerging picture of the problems
associated adult businesses is convincing. Governments have the ethical dilemma of balancing
the mitigation of secondary effects and the First Amendment rights of citizens.
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ENDNOTES

1
See, e.g., City of Erie v. Pap's AM., 529 U.S. 277, 319 (2000), where Justice O'Connor
stated, ''nude dancing still receives First Amendment protection, even if that protection lies only
in the 'outer ambit' of that Amendment."
2
See. e.g., City of Renton v. Playtime Theaters, Inc., 475 U.S. 41 (1986) where zoning to
control the location of adult businesses is upheld.
3
"Common sense" (or "fallible realism") refers to the evolving body of knowledge that is
open to non-experts. Scientific knowledge, which is open only to experts, is preceded by
common sense. "[A]ll science, and all philosophy, are enlightened common sense" (Popper,
1979: 34; see also, Musgrave, 1993).
4
In City of Los Angeles v. Alameda Books, Inc., 535 U.S. 425 (2002), Justice Souter
characterizes this model as "commercially natural, if not universal."
5
Justice O'Connor's opinion criticized the 9th Circuit for imposing too high a bar for cities
that seek merely to address the secondary effects of adult businesses. The 9th Circuit found that
the 1977 study did not provide reasonable support for the 1983 amendment because the study
focused on the secondary effects associated with a concentration of establishments rather than a
concentration of operations within a single establishment. While acknowledging that the city's
1977 study did not assess whether multiple adult businesses operating under one roof were
associated with an increase in secondary effects, Justice O'Connor argued that the city could
infer that a concentration of operations, no less than a concentration of establishments, would be
associated with an increase in negative secondary effects. She then criticized the 9th Circuit for
implicitly requiring that the city must not merely provide reasonable support for a theory that
justifies its ordinance, but also prove that its theory is the only plausible one.
6
Justice Kennedy contended that this case raised two evidentiary questions for the Court.
"First, what proposition does a city need to advance in order to sustain a secondary-effects
ordinance? Second, how much evidence is required to support the proposition?" Id. at 425. He
argued that the plurality answered only the second question, and while he believed that answer
was correct, in his view more attention needed to be paid to the first. The critical inquiry that
Justice Kennedy believes the plurality "skips" is "how speech will fare under the city's
ordinance." In his view, shared by Justice Souter's dissenting opinion, a "city may not assert that
it will reduce secondary effects by reducing speech in the same proportion." In short, "[t]he
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rationale of the ordinance must be that it will suppress secondary-effects-and not by suppressing
speech." Id. at 450-51 Applying this first step to the ordinance in this case, Justice Kennedy
argued that it would have one of two effects when applied to an establishment operating two
adult businesses under one roof: one of the businesses must either move or close. Since the latter
of these effects cannot lawfully be the rationale for the ordinance - i.e., the city cannot lawfully
seek to reduce the amount of secondary effects merely be reducing the number of adult
businesses - the city's rationale must be that affected businesses will relocate rather than close
and that the resulting dispersion of businesses will reduce secondary effects but not substantially
diminish the number of businesses. Having identified the city's "proposition," Justice Kennedy
next asked whether the city had presented sufficient evidence to support that proposition. In line
with the plurality, Justice Kennedy argued for significant deference to local government factfinding in making this inquiry. Citing Renton and Young, he contended that cities "must have
latitude to experiment at least at the outset, and that very little evidence is required." He also
cautioned that "[a]s a general matter, courts should not be in the business of second-guessing the
fact-bound empirical assessments of city planners," noting: "The Los Angeles City Council
knows the streets of Los Angeles better than we do. It is entitled to rely on that knowledge; and if
its inference appears reasonable, we should not say there is no basis for that conclusion." Herc,
Justice Kennedy found that, for purposes of surviving a motion for summary judgment, the city's
proposition is supported by both its 1977 study and "common experience" and that the 1983
ordinance was reasonably likely to reduce secondary effects substantially while reducing the
number of adult entertainment businesses very little. Id. at 457.
7
Justice Souter was concerned about what he viewed as the significant risk that courts will
approve ordinances that are effectively regulating speech based on government's distaste for the
viewpoint being expressed. "Adult speech refers not merely to sexually explicit content, but to
speech reflecting a favorable view of being explicit about sex and a favorable view of the
practices it depicts; a restriction on adult content is thus also a restriction turning on a particular
viewpoint, of which the government may disapprove." For Justice Souter, the risk of viewpoint
discrimination may be addressed by imposing on government a requirement that it demonstrate
empirically "that the effects exist, that they are caused by the expressive activity subject to the
zoning, and that the zoning can be expected either to ameliorate them or to enhance the capacity
of the government to combat them (say, by concentrating them in one area), without suppressing
the expressive activity itself." Justice Souter claimed that his call for empirical evidence does
not impose a Herculean task on government; rather, the harms allegedly caused by adult
establishments "can be shown by police reports, crime statistics, and studies of market value, all
of which are within a municipality's capacity or available from the distilled experiences of
comparable communities." Id. He also noted that the need for "independent proof' can vary with
the proposition that needs to be established and thus "zoning can be supported by common
experience when there is no reason to question it." Id. at 458-59.
8
But see also R. V.S., L.L.C. v. City of Rociford, 361F.3d402 (ih Cir. 2004)(finding it
unreasonable for city officials to believe that secondary effects were associated with a business
where dancers performed wearing fully opaque clothing over the public area, buttocks and
breasts when the city had no evidence of secondary effects associated with such businesses and
plaintiff's two experts testified no studies demonstrated adverse secondary effects from such
businesses; nor did the experts believe such effects could be found).
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9
The NIBRS coding protocol breaks crime events down into component incidents. To
illustrate, under the NIBRS protocol, a robbery-homicide event would be coded as two incidents,
each with its own characteristics. Incident-based crime rates are ordinarily higher than eventbased crime rates.
10
The VCR coding protocol ignores all but the most serious component incident of an
event. Under the VCR protocol, a robbery-homicide event would be coded as a homicide. The
per capita crime rates reported in the popular media are ordinarily event-based rates.
11
Paul, Linz, and Shafer (2001: 3 79) argue that the Los Angeles secondary effects study
challenged in Alameda Books found more crime in adult business neighborhoods because the
police 'were trying harder to find" crime in those neighborhoods. Though not addressing the
methodological i.ssue, Justice O'Connor criticized the 9th Circuit for requiring the Cjty of Los
Angeles to rule out alternative explanations of its secondary effects evidence. Alameda Books
2000 at 727-728.
Such anecdotes are legitimate secondary effects evidence. See, e.g., World Wide Video of
12
Washington, Inc. v. City of Spokane, 368 F.3d 1186, 1195-96 (9th Cir. 2004) ("Anecdotal
evidence and reported experience can be as telling as statistical data and can serve as a legitimate
basis for finding negative secondary effects ... ").

